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1 

7. INTRODUCED 

3 

4 A SILL FO~ AN ACT ENTITLED: "AN ACT TO PRESERVE 

5 AGKICULTURAL LANDS 3Y PERMITTING A PUBLIC 20DY TO ~CQUIRE A 

6 CG~SERVATIDN EASEMENT IN VIABLE AGRICULTURAL LANDS; TO 

7 I.\CLUDE PRES~RVATION OF AGRICULTUR~L LANDS WITH!~ TH~ 

B PURPOSES OF CCNSERVATIO~ DISTRICTS; AMENDING SECTimlS 

9 76-6-101 THRO~GH 76-6-104, 76-6-106, 76-6-203, 76-15-101, 

lJ 7.s-L:-4o2, AND 76-l:'"-4Q3, MCAo" 

11 

12 3E IT ENACTED BY THE LEGISLATURE OF THE STATiO CIF MCNTAi'lA: 

1~ Section lo Section 76-6-101, ~c~, is amend~a to read: 

14 n76-6-101. Short title. This chdpter may oe cited as 

15 Ute "Open-Space ~od t.~rl.s;.u.lt..ur.,ll. Lancl and \/oluntary 

16 ConsPrVation Easement Act•." 

17 S~ction 2. S~ction 76-6-102, ~CAr is 3men1ed to read: 

H "76-6-102. Findings and pol icy. Th9 legislature finds 

19 that: 

20 (1} the rapid grcwth and spread of urban developm~nt 

Zl 3r8 creating critical Problems of service and finance for 

22 the stdte and local governments; 

2? (Z) the ~resent and future rapid population gro~th in 

24 ur~an areas is creating severe ~roblems ~f urban and 

25 suburban living; 
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(3) this population spree<! and its attendant 

development are disrupting and altering the remaining 

natural areas, biotic communities, and geological and 

g~ographical formations and thereby providing the potential 

for the destruction of scientific, educational, aesthetic, 

and ecological values; 

~ tajs scattered deyelogm~ot js extendjng-LntQ~g 

£aim areas and results io_[gLW_~~strjctjo~L~ia~ 

~-_iWlL-Li.lii.IHI hopes f~~>llive gajos~ ~ 

~~~ jovestiii.S:..O!.-Jo farm_imQL.IlJU:IIIli:~ 

t~t~ the present and future rapid population spread 

throughout the state of Montana into its open spaces is 

creatin~ serious problems of lack of open space and 

overcrowding of the land and plg~g_man¥-2£ tbe yjabl~ 

aQLl~tural lands jo__j~~f__bejog lost for ~ 

~l:tural Q~ll..:ii 

t5t~ to lessen congestion and to preserve xlabl~ 

~J:lkyltyrg) 1~~ natural, ecological, geographical, and 

gE:ol og i cal elements, the prov is i ·:>n and preservation of 

open-5pace ldnds are necessary to secure park• recreational, 

historic, and scenic areas~ and to conserve the lando its 

biotic communities, its natural resources, and its 

geological and geographical elements in their natural state~ 

an~ __ _tg_ conserye ___ and ii~~-_t.l:le. __ l1~e.l.o.I"JIIe.DL.-Q~ 

.im"L~o:t.-cl_l.u_~W.S.UuLl.a.nli~aL_t.l:llL"r.wlw=li~<n__!ll 
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U<s;uLawL~~ll.u.l.~~~!iu~h ~ 

t6tLil the acquisition or designation of interests and 

rignts ln real property by certain qualifyln~ private 

organizations and by public bodies to provide or pr~~~rv~ 

open-space land and viable ggcl~~nd is essen~ial to 

the solution of these problems, the accomplishment of these 

purposes, and the health and welfare of the citizens of the 

state; 

t~t.UU the exercise of authority to acquire or 

designate interests and rights in real property to provide 

or preserve open-space land ~~e agricultYLQl_lana and 

the expenditure of public funds for these purposes would be 

for a public purpose; and 

t&f~ the statutory provision <>nabl i ng certain 

qualifying private organizations to acquire interests and 

rights in real property to provide or preserve open-space 

land awl viable _agrlcultur:.al land is in the public 

Interest.• 

Section 3• Section 76-6-103 0 ~CA, is amended to read: 

•76-6-103. Purposes. In accordance with the findings 

in 76-6-102, the legislature states that the purposes of 

this chapter are to: 

(1) authorize and enable public bodies and certain 

qualifying private organizations voluntarily to provide for 

the preservation of native plants or animals, biotic 
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communities, or geological or geographical formdtions of 

scientific, aesth€tic, or educational interest; 

(2} provide for the preservation of other significant 

open-space land QL_~~~ULal-laua anywher~ in the 

stat~ either in perpetuity or for a term of years; and 

{3) encourage private partici~3tion in such a prograrr 

by establishing the policy to be utilized in deterreining th~ 

prop~rty tax to be levied upon the real property which is 

subject to th• provisions of this chapter.• 

Section 4• Section 76-6-l!J4o ~1CA 0 is amended to ro:ad: 

"76-6-104. Definitions. The following terms wh·:en<ever 

used or referred to in this chapter shall have the followins 

meanings unless a different meaning is clearly indicated by 

the context: 

£"..Wiiii~U5ll pyr pgses of _g~mr.u_._liyestock s._,iWU-_la~J:Is. 

( a I f i el d -'L~.t. i ocl yd i ~___!;;QIJl.J._!W.egJ;,__Q.2ll.t._UU 

~r:~ay1 and potatoe~ 

.uu_ fryjts, i od udj DQ .QJl~:u._~~.U-~llr.i~.t.-.-iiils:i 

berriesj 

Lk} yegetab)es 1 inc)ydjng tomatae~-~QQ-~.U 

LQ!--bortjcyltural specjalt~.u jocludiog orpgw~~l 

sbrubso trees1 and flowersi 

-4-
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al-..1.~~ .and livestock product~_i~Qg 

~ttler sbeepr bogs. goats• borses. henso duckss_~~~lng 

auimalst milk• butter. cheese. meat. eggs. aud_£uc~ 

ifL-h~~i.wl.a 

t~t!Zl "Comprehensive plannin~" means planning for 

development and shall include: 

(a) preparation of general physical pldns with respect 

to the pattern and intensity of land use and the provision 

of public facilities, inclucing transport3tion facilities, 

together with long-range fiscal plans for such development 

as a guide for long-range develo,~ent; 

(b) programming and financing plans for capital 

i mprov.,ments; 

(c) coordination of all related cL::ns and planned 

activities at both the intrJ~overnmental and 

int~rgovernmentol levels; and 

(d) preparation of regulatory dOd administrative 

maasures in su~port of the foregoing. 

trti~l "Conserva~ior easement" means an easement or 

restriction, running with the land and assignable, whereby 

an own~r of land voluntarily relinquishes to the holder cf 

such easement or restriction any or all riqhts to construct 

imorovements upon the land or to substantially ~lter the 

natural character of the land or to.permit the constructicn 

of i~provements upon the land or tha su~stantial alteration 
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of the natural character of the land, except as this right. 

is expressly reserved in the instruments evidencing the 

easement or restriction. 

(4) "Development 21 agrlcuLtuLal__la~--~___t~ 

>IJ:l£illwa~DU~w;j;.~e11 • lease. O.Lll.therwi se hiil!.l;l:t!L:t.!l.e 

>UlL.uati:t..unl.__Lw.JL_fg.L_J.I~~aLJ:.esul t i O-U:wi~in~~l:l 

l..sinJLoo 1 anger ~l.tsu.aLl..siJJ.Iil._tlut dges !UlL.iw;l!Jsuu 

Lal--imQLQYement~ to agrikultural land tg preserv~ 

maintain£__operates or continue such laua_~~~l 

~ang, ;ncluQiUg_~aal-llmit~ coostructjgo _tbereon of 

~~~~~_fQL~~_gjrectly incidental ~--LaLm 

gg~~Q£_buildjng~animals. ~side stan~~_gng--~ 

markets fil~e gf grgdw;.:tll..f.atlli:U~~f~llll.~w:J.Q.;,;j_.Q.f 

illW.ii<IIUWt and ilUUW~~sx;essing tbellQf.z._Q~s;tL--lli.Wu. 

l~meat~ activities. and uses tbe~_a~-_m~ 

.d.i.r£;.J;.j;l y or j nc j denta].U_ral.ated to tbe operat;iiw._.JlLJ.bil 

agricultural enterprise~ 

ihl--e¥1£~ion of gravel or ll&a_natural element~ 

~~directly o~Qeo1al~_related tQ__tbe oper~20 

gf-tbe a~ricultural enterprise; or 

J.s: .. L-U~.JlL_U!e _ _!l..l!l.UiWl-l!lil.t~--imd._mlnll.al. r i ~hts • 

ucl.wl.ive of gr~s..ilL:th.e-~~w.ru.u. 

t3t.L2.J. "Opcn-spacB 1 and" means any 1 and which 1 s 

provided or pras~rved ~e~: 

(a) fnL park or recreational pur?oses; 

-o-
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(b) ~1: conservation of land or other n2tural 

resources; 

(c) ~historic or scenic purposes; e~ 

(d) e~~f~~+"~ ~~-~~ in tha shapinq of th.o 

character, direction• and timin~ of c~mmunity dev?laprnent•~ 

sa. 

~~~-~ agrjcultyral ~ 

.Ll;t.l__!!.~!:!!_- means ~DJ£~llQD.s. ___ ~.[Jlll.UU.~ 

ll.<J .. tlruaUb.lQ.~-..J",LJtU..s.-IW~~goratioot oL..Pullli~-Ut.illU 

sa. any other or j ya.tsL_or gyhl i ~~:t-t;.bill_ls.._~blLlllLlllll>IU 

..w;oer of ~llw:gJ_liw~L-t~y opera~..iwl__gL.l.a.IU . ..tl.a:i 

tb~~~~~the rights of a_fee simple ownee.s. 

t~tli.l •Public body" means the state, counties, 

cities, towns, e"d other municipalities,s. __ <Jna__~~~ 

~UL!;U. 

f5tLJ.l •Qualified 

private organization: 

private organization" means a 

(a) competent to own interests in real property; 

(b) which qualifies and holds a general tax exe~ption 

under the federal Internal Revenue Code, section 501(c); and 

(c) whose organizational purposes are designed to 

further the purposes of this chapter. 

t6tL2.l •urban area• means any area which is urban in 

character, including surrounding areas which form an 

economic and socially related region, taking into 
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consideration such factors as present and future panulatio~ 

trends and patterns of urban growtl-1, 1 ocat ion of 

transportation facilities 

injustrial, commercial, 

and systgms, and distrioution of 

r'2SideC~tial, SJOVef"nmental, 

institutional, and other activities• 

LLID "Yi able ~ul turgl __l.go~..Jiili:a.Jl!i __ I..ao.d _ __b~ll! 

~ll;;;bJ..e for awr i cul..:tYLJ1l..-lluui.udi on. th<JLII!i..ll-kWI.liLle-~o 

~ ,;cooom i C<Jl 1 y ....££.a.ti.bl!Lf.aL..!i.w;~~..J:~aL.~ll.~~-J~i!~.s. 

~1:111-~-J:.Ut.Litl.liw!i..s.~~-~ill..ll..Ul!L_JK.t.itili~__i.lf:!O. 

.l..iJ&i~fUL to ~ll__~gzimat.lOS~!L__liL~mt.u.ua.l 

agtiQlllw-<Jl gceas cot i ofl yem:ed 1J..X_t.h.e_UJ:QUilliU-2L_l.ltlian 

aag relgted_naaggrjcultyral ~ppmeot." 

Section 5. Section 76-6-106, ~CA• is amended to read: 

•76-6-106. Acquisition and des i ':Jn at ion ::>f re>al 

property by public body. ill To carry out the purO)oses of 

this chapter, any public body may: 

t~tLQ.l acquire by purchase, qift, devise, ~equest, or 

grant title to or any interests or rights in real property, 

including land and ~ater, that will provia'2 a means for thE 

preservation or provision of significant open-space land QL 

vjable g~Jicultural lgOQ or the preservation of n~tiv~ 

plants or animals, biotic co~muniti'2St or geological or 

geographical formations of 

educational interest, or both; 

scientific, aesthetic, or 

trtLb.l designate any real property, including land anc 

-8-
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water, in which it has an interest to be retained and used 

for tne preservation and provision of significant open-space 

lana ~~~rjcultuLa} _ _laD~ or the pres~rvation of 

native plants or animals, biotic communities, or 9eological 

or ~~oJr~phical formations of scientific, aesthatic, or 

eaucational interests, or both. 

iZL In aali.i.li.Qo_t2--1.tlQ~i n subse~D-.L.l.l.I.--Ule 

lil~~e consj~~lLtl~-~ pyblic body ~~ 

~L to mak~sucb an ..;.u;gull.i.tlml~~gn~ILaf 

awL~tuLal land are; 

La.L...tha wrobab j 1 j U.~t.t&-l.auL-ldll-b~_s.:::eld__fw: 

WUliNricyltyral lillLP~~ 

.Lb.l.-.t.Wl-g~~-J:.ll._J!IlU.:.h-l.L~~~:ii~lllL¥Llble 

~rlcyltyral land; 

.L.c,l__Ure__~~-~-ltt;ti..(;lLJiKtl __ -<i;;;.~uls,ilill.LL-_lll!2ul.d 

~:.Q.JULiilU:t~:!;Q_ll-[:e~ervat i nn_:aLJll~~i.cul:t..uw~ .. L;lll:t~mliill..-!U 

:tb.sL-lln.ia_>~.!l1! 

.LJll _ _:;t.ll.!L!;.g_ll_QLa c QU i r i ~~~!mL.,. 

Section 6. Section 76-6-Z03, MCA, is amended to rea~: 

"76-6-203. Types of permissible easements. Easerren~s 

or rEstrictions under this chapter mar prohibit ,r limit any 

or all of the following: 

(l) structures--constructi3n or placin~ of buildinqs, 

campin-J trailers. housetrailers, mobile hom'2st roads, Si']ns, 

bill~ourds or other advertising, utili~ies, or other 

-9-
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structures on or above the ground; 

(2) landfill--dumping or placing of soil or other 

substance or material as landfill or dumping or placing of 

trash, waste, or unsiqhtly or offensiv~ materials; 

(3) vegetation--removal or destruction of 

shrubs, or other vegetation; 

trees, 

(4) loam, gravel, etc.--excavation, dredging, or 

removal of loam, peat, gravel, soil, rock, or other material 

substance; 

(5) surface use--surface use except for such purposes 

permitting the land or water area to rew.ain predominantly in 

its existing condition; 

(6) iiCts detr i noental to conservation--activities 

detrimental to drainage, flood con~rol, water conservation, 

erosion control, soil conservation, or fish and wildlife 

habitat and preservation; 

(7} subdivision of land--subdivision of 

defined in 76-3-103, 76-3-104 0 and 76-3-2CZ; 

land as 

(8) other acts--other acts or uses detrimental to such 

r:tention of land or water areas in th~ir existing 

conditions•.i. 

til. devel ap~Lll.f~u.ltw:ll-Llru!=:::.d.e~!.:UU!!!il.n!.-ll.L 

<Uiti~:.ul.t.ut:.aL~~_llfilrul~lL.Ui~:t.illD-lli" 

Section 7. Section 76-15-101, MCA, is amended to read: 

"76-1S-101. Legislative determinations. It is hereby 

-10-
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declared, as a matter of legislative d~termination: 

(1) that the farm and grazing lands of the state of 

Montana are among the basic assets of the state and that the 

preservation of these lands is necess3ry to protect and 

pro~ote the health, safety• and general welf~re of its 

people; that improper land use practices have caused and 

nave contributed tc and are now causing and contributing to 

a progressively more serious erosion of the farm and grazing 

lands of this state by wind and water; that the breaking of 

natural grass, plant, and forest cover has interfered with 

the natural factors of soil stabilization, causing loosening 

of soil and exhaustion of humus and developing a soil 

condition that favors erosion; that the topsoil is being 

blown and washed out of fields 3nd pastures; that there has 

been an accelerated washing of sloping fields; that these 

processes of erosion by wind and water speed up with removal 

of absorptive topsoil, causing exposure of less absorptive 

and less protective but more erosiva subsoil; that failure 

by any land occupier to conserve the soil and control 

erosion upon his lands causes a washing and blowing of soil 

and water from his lands onto other lands and makes the 

conservotion of soil and control of erosion on such other 

lands difficult or impossible; 

(2) that the consequences of such soil erosion in the 

form of soil blowlnq and soil washing are the silting and 

-11-
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sedimentation or stream channels, reservoirs, d~ms, and 

ditc~es; the loss or fertile aoil material in dust 5torws; 

the piling up or soil on lower slopes anj its deposit ov~r 

alluvial plains; the reduction in productivity or ~utriqht 

ruin of rich bottom lands by cverwash of coer sujsoil 

material, sand• and gravel swept out of the hills; 

deterioration of soil and its fertility, det~rioration of 

crops and range cover grown thereon, and declining 3cre 

yields despite development of scientific processes for 

increasing such yields; loss of soil and w0tar which causes 

destruction of food and cover for wildlife; a blowins and 

washing of soil into streams which silts over spawnino ~e~s 

and destroys water plants, diminishing the food supcly of 

fish; a diminishing of the underground water reserve, Nhich 

caus~s water shortages, intensifies periods of ~rough~, 3n~ 

causes crop and range vegetation cover 

increase in the speed and volume of rainfall 

fai 1 ures; ar>,1 

runoff, Ci'usinq 

severe and increasing rloods which bring suffering, disease, 

and aeath; Impoverishment of fami 1 i es attempt in:; to ope rat·? 

erodin9 and eroded lands; damage to roads, hi9hWi3ys, 

railways, farm buildings, and other property from floods and 

from dust storms; and losses in municipal water supply, 

irrigation developments, farming, and grazing; 

(3) that to conserve soil resources and control and 

prevent soil erosion and prevent floodwater and sediment 

-12-
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damages and further the conservation• development, 

utilization, and disposal of wat~r. it is necessary that 

lund use practices contributing to soil wastage and soil 

erosion be discouraged and discontinued and appropriate 

soil-conserving land use practices and works of improvement 

for f1 ood prevention and the conservation, developa•ent, 

utilization, and disposal of water be adopted and carried 

out; that among the procedures necessary for widespread 

adoption are the carrying on of engineering operations such 

as the construction of water snrearlers, terraces, terrace 

outlets, check dams. desilting basins. floodwater retardinq 

structures, channel improvement~, floodways, land drainage, 

dikes, ponds, ditches, and the lik~; the utilization of 

stri~ cropping, lister furrowing, contour cultivating, and 

contour furrowing; land Jrainage; land irrigation; seeding 

and ~lantina of waste, sloping, abandoned, or eroded lands 

to water-conserving and ~rosion-preventing plants, trees, 

an~ grasses; forestation and reforestation; rot?tion of 

crops, restriction of number of 1 ivestock £razed, deferred 

grazing, rodent 2r2dication; soil stabilization witn ~rees, 

grasses, legumes, and other thick-srowing, soil-holding 

crops; retardation of runoff by increasing absorption of 

rainfall; and retirement from cultivation of ste"~' hi9hly 

erosive areas and areas now badly gullied or otherwise 

eroded•.i 
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Lil--tb£1-aQLl~ulturaJ lands jo many portj~ of the 

~~ are uodeL__pCessure fCQm_~~-YL~ac~~L 

resjdeotjal~Lapmeot jo aqcicultucal__aL~ _ _IbLs_-YLhao 

~L~~_t~tbe form of scattered dexelopmeot-LD-~ 

~~JlWI--.W:b.ao areas, ~s coofl jctirul-1aO~l!S..___i.n!..a 

,i.wd;<W~~aw1 st i muLtll~.aoa_~~llO.&-li..W1D-t.tll.s 

ss:attere.JL_ devel oom~-~~ict.ll-~d-Jacm__~1. 

lllill~~-i.Ilbillil i ng farm i o<J t!m~2ll2t.t..iiwl-b.!Ul~f.!lL 

~kl.l] at. i ye ~a ins ~~~ i nyestJlU!Qt._ _ _i.n __ _Laul 

jmprovement.~~_Qf_t.be agricu]t.ural lands-lo~~ 

jo jeg~ardy of bein~~- for ilDY agLikult.YLal-_purposesL 

Cert.aiD _gf_ these lands const.i~t.e unique and irre~~ 

1aod resources of st.at.ewjde importance, In grder t.o ~~ 

~---~gurage __the dev~~~ot___ang ___ jmprovemeot llf 

agris:ult.ural laods for~- producii~f_Lgag_aod ot.her 

agricult.ural pro~ t.o proxl~a__smg~h1---XP1~L¥ 

llL~~.:;,_LllJ:_-Lu:!Jie.u__gnd-LiiD~-__t.Q_ eo sure :ttu:__.:;,nnwi 

maioteoance of ~L-agricultural commuoitjos. to w~~ 

taxat.ioo ceLief~L-a~1i.uLal 1andowueL5• and t.o~kt. 

llL.Q~l:.liYe a<Jricullural Jands---f.r.!l.Ol--l.~~s:u]atjoo _nn.d 

~.Qpment. Rres~~1..-11._i~e~~ry t.o proy i ~e .a ~.b¥ 

~lkb-~u1t~_Laog may be protected eod enbaos:ed as an 

important s~ot of the stat.e!....:;._~Q.OI¥-.aud_g,.:;,_~QilllD:l.U:. 

god eQY i C!lll~~~L~JII.iUll.Lllii~J:UUS:.~.&-__fll..UJla.:;,e_b¥ 

t.WL~e.J:lUl1.lgo_Jll.U.r.lu--llf.-k.QWim.Uloo ease WSU~U-WUIU 
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Iit~~chapter _Qs__Ls__amgng _ _the_~ns__ayajlable to 

~llsh this goal•" 

Section 8. Section 76-15-402, MCA, is amended to read: 

"76-15-402. Development of soil and water cons~rvation 

plans. A conservation district and the supervisors thereof 

shall have the power to: 

{1) develop comprehensive plans for the conservation 

of viable agrjcultural land and soil resources and for the 

control and prevention of soil erosion and for flood 

prevention and conservation, development, utilization, and 

disposal of water within the district, which plans shall 

specify in such detail as may be possible the acts, 

procedures, performances, and avoidances which are necessary 

or desirable for the effectuation of such plans, including 

the specification of 

management, methods of 

engineering operations, range 

cultivation, the growing of 

vegetation• cropping, range programs, tillage and grazing 

practices, and changes in use of l3nd; and 

(2) publish such plans and information and bring them 

to the attention of occupiers of lands within the district.• 

Section 9. Section 76-15-403, ~CAt is amended to read: 

•76-15-403. Gperation of projects and works. A 

conservation district and the supervisors thereof shall have 

the power to: 

(1) conduct ~cultural-land£ soilt vegetation, and 
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water resources conservation projects on lands within thE 

districts upon obtaining the consent of the owner of such 

lanQs or the necessary rights or inter~st in such l3nd; 

(2) carry out preventive and control measures and 

works of im~rovement for flood prevention and the 

conservation, development, utilization• and disposal of 

water within the district, including but not limited to 

engineer-ing operations. range management. methods of 

cultivation, the growing of vegetation• changes in use of 

land• and the measures 1 isted in 76-15-101(3) on 1ands owne•.:! 

or controlled by this state or any of its agencies with the 

cvoperation of the agency administering and h~vinq 

jurisdiction thereof and on any other lands within th€ 

district upon obtaining the consent of the occupi~r of such 

lands or the necessary rights or interests in such lands; 

{3) cooperate or enter into agreements with and, 

within the limits of appropriations duly made available to 

it by Jaw 9 furnish financial or other aid to any agency, 

governmental or otherwise, or any occupier of lands withir, 

the district in the carrying on of erosion control 3n~ 

prevention operations, works of improvement for flood 

prevention, and the conservation• develop~ent, util izationt 

and disposal of water within the district, subject to such 

conditions as the supervisors may dee;n necessary to a<:lvanc~ 

the purposes of this chapter; 
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(4) construct, improve, operate, and maintain such 

structures as may be necessary or convenient for the 

performance of any of the operations authorized in this 

chapter; 

(5) take over, by purchase, lease, or other~ise, ana 

administer any ~~~al _ __lao~goseryatious soi 1 

7 conservation, flood prevention, drainage, irrigation, water 

8 management, erosion control, or erosion prevention project, 

9 or combinations thereof, located within its boundaries 

10 undertaKen by the United States or any of its a9encies or by 

11 this state or any of its agencies; mana1e• as agent ~f the 

12 United States or any of its agencies or of this state or any 

13 of its agencies, any aQL:~ltJH~aLLUllLt;llil!>i:L~lllllll soil 

14 conservation, flood prevention, draina~e, irri~ationt water 

15 .oana9ement, erosion control, or erosi or. prevention project, 

16 or combination thereof, Aithin its bou~daries; act as agent 

17 for the United States or any of its agencies or for this 

13 state or any of its agencies in connection with the 

19 acquisition, construction, operation, or administration of 

20 any ;.uti~;.ull~l--1..a!lli~Wl.:i.!a . .l£.ll.i.Qlls. ~cil conservation, flooc< 

21 prevc:.~ntion., drain.:.-je 1 irrigation, water ~11anagem2nt, erosion 

22 control, or erosion prevention projects, or combination 

23 ther~ofy ~ithin its boundaries; acca~t donations, gifts, and 

24 contributions in money, services, ~aterials, or otherwise 

25 from tha United States or any of its agencies or from this 
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state or any of its agencies and use or expend such mon~ys 9 

services, materials, or other contributions in carrying on 

its operations.n 

-End-
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STATE OF MONTANA 
REQUEST NO. Lj CLJ - tS I 

FISCAL NOTE 

Form BD-15 

In compliance with a written request received February 17 , 19 ..J!]_, there is hereby submitted a Fiscal Note 

for . House B i 11 77 7 pursuant to 1 Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA). 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

Description of Proposed Legislation: 

House Bill 777 is intended to preserve agricultural lands by permitting a public body, 
including conservation districts, to acquire conservation easements in viable agri­
cultural lands. It includes preservation of agricultural lands within the purposes 
of conservation districts. 

Assumptions: 

1. Funding for purchase of agricultural easements will come from existing revenue 
sources of the conservation districts or other legislation and this act will have 
no impact on the level of that revenue. 

2. The Conservation Districts Division of DNRC will absorb any additional respon­
sibilities and costs with existing resources. 

Fiscal Impact: 

This act ':'ill have no fiscal impact on Department revenue or expenditures. 

BUDGET DIRECTOR 

Office of Budget and Program Planning 

Date: L - 2. C) - ~ f 
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HOUSE SILl NO. 111 

INTRODUCED BY DONALOSONo KEEDY 

A Bill FOR AN ACT ENTITLED: "AN ACT TO PRESERVE 

AGRICULTURAL LANDS BY PERMITTING A PUBLIC BODY TO ACQUIRE A 

CONSERVATION EASEMENT IN VIABLE AGRICULTURAL LANDS; TO 

INCLUDE PRESERVATION OF AGRICUlTURAl LANDS WITHIN THE 

PURPOSES OF CONSERVATION DISTRICTS; AMENDING SEC Tl ONS 

lb-6-101 THROUGH 76-6-104, 76-6-106o 76-6-203, 76-15-lOlo 

76-15-402o ANO 76-l5-403o HCAo" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 76-6-lOlo HCAo is a~nded to read: 

"76-6-101. Short title. This chapter may be cited as 

the "Open-Space and Agricultural Land and Voluntary 

Conservation Easement Act•.• 

Section 2. Section 76-6-102, HCAo is amended to read: 

"70.-o-102. Findings and pol icy. The le;~islature finds 

that: 

(1} the rap&d growth and spread of urban development 

are creating critical problems of service dOd finance for 

th.e state and I oc al ::;ovef"n~~~ents; 

( 2 J the present and future rapid population growth in 

urbdn areds ts creating severe problems of urban and 

suourban ltviny; 
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(3) this population spread and its attendant 

development are disrupting and altering the r eoaa i ni.ng 

natural at"easo biotic co.-unities. and geological and 

geographical formations and thereby pt"oviding the potential 

for the destruction of scientific, educational, aesthetic• 

and ecological values; 

(4) thlj_scattered development is extending into good 

fa,-m areas and results jn farm use restf"ictions~ rising farm 

taxes, and r i!iing hopes fof" ~eculatU£__gainso which 

aiscourages in~esteent in fa,-• i!2L9~nts; 

~t121 the present and future rapid population spread 

throughout the state of Montana into its open spaces is 

creating serious problems of lack of open space and 

overcrowding of the land and__Rl~ing_~~of the viable 

agricultural lands in jeogardy of being lost for ~ 

agricultural pu,-poses; 

t5t~ to lessen congestion and to pt"ese,-ve viable 

2QLicultural land and natural, ecological, geographical, and 

geological elements. the provision and prese,-vation of 

open-space lands are necessary to secure parko rec,-eationalo 

historac, and scenic areasi and to conserve the lando its 

biotic co.munatieso tts natural ,-esources, and its 

geological and geographical elements in their natuf"al statei 

~-_!2 __ c~.~.!:!!!l'-~lliL-~~.9~~~e1 opment and 

!!Pf"Ove~ent of ~ricu1tu,-al lands for the_Q!oduction of 
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food and other agricultural products; 

t6tlll the acquisition or designation of interests and 

rights in real property by certain qualifying private 

organizations and oy public bodies to provide or preserve 

op~n-space land and viable agricY!!~~~ is essential to 

the solution of these problems, the accomplishment of these 

purposeso dnd the health and welfare of the citizens of the 

state; 

t'ltill the exercise of authority to acquire or 

designate interests and rights in real property to provide 

or preserve open-space land and viable a~ultural land and 

the expenditure of public funds for these purposes would be 

for a public purpose; and 

t8t121 the statutory provision enabling certain 

qualifying private organizations Q~~~!ON DIST~~ 

to acquire interests and rights in real property to provide 

or preserve open-space land ~~bl£_gqricultural t~n2 is 

in the public interest.• 

Section 3. Section 76-6-103, MCAo is aeended to read: 

•76-6-103. Purposes. 'In accordance with the findings 

in'76-6-102o ~ne<legislature states that the purposes of 

this chapter are to: 

(1) authorize and enable public bodies and certain 

qualifying private organizations voluntarily to provide for 

the preservation of native plants or animals, biotic 
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communities. or geological or geograph1ca1 formattons of 

sc1entific• aesthetic• or educational tnterest; 

( 21 provide for the preservation of other SI<:Jn if i cant 

open-space land 2~iab!~gricultur~!_!~~ anywhere in th~ 

state either in perpetuity or for a term of years; and 

(31 encourage private participation in such a program 

by est~blishing the policy to be utilized in determining the 

property tax to be levied upon the real property which ts 

subject to the provisions of this chapter.• 

Section 4. Section 76-6-1()4, MCA, is a-nded to read: 

"76-6-lOit. Definitions. The following terms whenever 

used or referred to in this chapter shall have the following 

•eantngs unless a different meaning is clearly indicated by 

the conte~<t: 

ill_~~ 9.£i cuI t.!!!~l_QLQS!!!C-1i~-~!!.L th~£ od uc t i2!! for 

£2!!1~~Qurposes of alI crops.L!.!.!!!~!~k•_!!!!!L_!ill1!:ock 

[! rod~~.Lir!~lng but _!!2L.! i mi !!ll!_ to _!!:!.!Lf2l!.Qw i ng: 

i21_[iel d _ _uops. _ _ll!~ludi !!9___£QL!!L2!!:!.~!~ oats. ~ 

!!~lgy.!. AND !!An:~~~!:U!!~li 

i!!l--fr.uitU_!~lJ.!S!ing_.!!1!21~~fcheso cherr t es,_ and 

~iesi 

1£1--Y£~ables, __ j.ncluding__!Q!!i!to~.u.--snap_~~l. 

cabbage, carrots. beets, £Q!ATOES• i!nSl onion~ 

1.2J._J!2£ll£ul tuuL2Q~ t le'SL-l.nc 1 ~9-_2!:!!~nta 1 

~!!ll_~ll_i!nd flo~rs; 
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[e) liv·estock and _livestock product!! including 

cattle,_sheel!.J_h09St goats. hors~_henst ducks, fur-bearing 

animalso ~ilkt butter 1 cheese, meat 1 eggsz and !Y£11_~ 

ill beekeeping • 

tlti£1 •coaprehensive planning• means planning for 

development and shall include: 

(a) preparation of general physical plans ~ith respect 

to the p.~ttern and intensity of land use and the provision 

of public facilities, including transportation facilities, 

tog~ther with long-range fiscal plans for such developaent 

as a guide for long-range development !NO PRESERVATIQ~__Qf 

VIABLE FARK LAND; 

(b) program~ing and financing plans for capital 

improvements; 

{c} coordination of all related plans and planned 

activities at both the i ntr agovernoaental and 

intergovernmental levels; and 

(d) preparation of regulatory 

measures in support of the foregoing. 

and ad•inistrative 

ti!till "Conservation easeonent• means an easement or 

restriction• running ~ith the land and assignable• whereby 

an <Jwner of land voluntarily relinquishes to the holder of 

such easement or restriction any or all rights to construct 

amprovement~ upon t~ land or to substantially alter the 

natural c.har<>cter of the 1 and or to per01at the l.onstruction 
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of iMprovements upon the land or the substantial alteration 

of the natural character of the land, except as this right 

is expressly reserved in the instruments evidencing the 

ease~ent or restriction. 

1 ltl "Dev~ lop-nt of ag!:.l!;yl tural l anf!• 11eans to 

developr constrY£t ono sell, lease, or otherwise iaprove the 

~icultural land for uses that result in rendering such 

land no longer agricultural lan~~t does not include: 

~ improveMents to agricultural land to preserve, 

maintain, operate. or continue such land as agricultural 

lan!!z_ including but not. liMited to~struction thereo.!!.-2! 

re~idences for person1 directly incidental to -~ 

operatio~~!Qi2~_for aniMa~ roadside stand~ and farm 

~arkets for sale of products, facilities for the storing of 

equi~nt and products or processing thereof, Qr such other 

l.!!!!.u!~~.L-~f.!.lli.li~ll-~..l!.!!~1-!her e2!l__ as ID~~ 

directJ y_Q!; __ i~tall y_related __ !.!L:ll!!L~ation of the 

agricultural enterprise; 

iQl extraction of gravel or like natural eleaents for 

purpos<!s di rect!Y__2Linci~lli-related l.!L!he operation 

of the agricultural ~nt!LPrisej 2! 

1£~e of the ~isti!!g__~~L~nd~ral _!ights, 

exclusive of gr~velt of the fee owner. 

t3tl2l •open-space land• Means any land which is 

provaded or preserved +~: 

-6- HB 777 
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(a) 

(b) 

resources; 

(C) 

(d) 

fo~ park or ~ecreational pu~poses; 

fo~ conservation of land or other 

f2! historic or scenic purposes; er 

8$Sts~~ft9 to assist in the shaping 

natu~al 

of the 

cha~actero directiano and ti•ing of co•munity develop.ent•i 

2!. 

~-as vjable agricultyral_!2~ 

l61 wowner• means anx___~sono _corporation, 

pa~tnershipr trusto .unicipal C0!22£ationo or public utility 

o~ any oth~~ p~ivate or public entill_!~at is the fee simple 

owner of ag~icultyral land or thato ~~~~~n of law~~ 

!he power to exercise the rights of a fee si~ owne~. 

~1!1 •Public body" means the stateo counties, 

citieso towns. eftd other aunicipalities1-~-~~tion 

districts. 

tSt!§l "Qualified private 

p~ivate organization: 

organization• llfeaRS a 

(a) competent to own interests in ~eal p~operty; 

(b) which qualifies and holds a general tax exe•ption 

under! the federal Internal Revenue Codeo section 501 (c); and 

(c} whose o~ganizationaJ pu~poses a~e desi~ned to 

further the pu~poses of this chapte~. 

f6t12! "Urban a~ea• means any area which is urban in 

characte~, including su~~ounding a~eas which fo~• an 
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tak1ng into 

population 

location of 

transportation facilities and systems, and di st~ i buti on of 

industrial, co-ercialt residential, govern~~ental, 

institutional, and other activities. 

1101 "Viable aq~icultluill land• llleans !~ tri!J!!!x 

suitable fo~ agricult~ral produCtlon1 that will contin~~ 

be esonoei5a~ feasible fo~ such u~e if real e~ta~~~ 

~--u~ 

1 illli ted to 

restriction~~speculat!ve actjvities a~e 

level~ approxiMating_ tho~_lll- commercial 

~icultural a~eas not influenced bY-!he proximity of u~ban 

and ~elated nonagricultu~al develop•ent.• 

5ection 5. Section 76-6-106, HCAo is a~ded to ~ead: 

"7~-6-106. Acquisition and designation of real 

property by public body. !ll To car~y out the pu~poses of 

thi~ chapter, any public body may: 

t~t12! acquire b1 purchaseo gift, deviseo bequest, or 

~rant title to o~ any inte~ests o~ ~ights in real property, 

including land and water, that will provide a •eans fo~ the 

preservation or p~ovision of significant open-space land 2£ 

~iable gg~i&ultyral land or the preservation of native 

plants or ani~lso biotic comaunities. or geological or 

9eog~aphical formations of scientific• aesthetic, or 

educational interest, or both; 

-8- Hll 777 
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t~t~ designate any real property, including land and 

water, in which it has an interest to be retained and used 

for the preser~ation and provision of significant open-space 

land ~able agricultural lan~ or the preservation of 

native plants or animals, biotiC coMmunities, or geological 

or geograpl1ical formations of scientific, aesthetic, or 

educational interests, or both. 

!2) ln addition to those in_}.ubsection tlh the 

fact.af"S ~ by .-lh~..£l:!RliLi>ody in deciding 

whtthef" to ~oke such an acguisill2n__~_de1ignatig~__2! 

aQI"icultuf"al lana are: 

Lgl_ the ef"obabil~that the land will be sold fof" 

~~ricultuf"al purpose11 

121 the deg,.ee to ~hich it~ be considered viable 

~icultural landi 

.l£.1._1; he .degree to which _such acgyi1ition ~ould 

contribute to preser~ation of the agricyltur~l_RQtenti~!--21 

the state; dnd 

191 the cost of acquiring the easement." 

Section b. Section 76-b-203, MCA, is amended to read: 

"16-&-203. Types of permissible easements. Easements 

or restrictions undef" this chapter may pl"ohibit or limit any 

or all of the followi n::~: 

Ill structures--construction Of" placing of buildings, 

,amptny tf"ailers, housetrailers• oobile homes, roads, signs, 
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or other 

(2) landfill--duaping or placing of soil or othe~ 

substance or aaterial as landfill or du~ping o~ placing of 

trash, waste, or unsightly or offensive materidls; 

(3) vegetation--reoo~al 

shrubs, or other vegetation; 

or destruction of trees. 

14) I OdiJI• gravel. etc.--excavation, dredging, or 

remo#al of loa~, peato gra~el, soilo rock, or other •aterial 

substance; 

(5) surface use--surface use except for such purposes 

per~1tting the land or water area to remain predo•inantly in 

1ts existing condition> 

( o) acts det.- imental to conservation--acti~ities 

detrimental to drdinage, flood control, water conservation, 

erosion ~ontrol, soil conser~ation. or fish and wildlife 

habitat and preservation; 

Pl subdi~ision of 1 and--subdivision of 1 and as 

defined in 7b-3-103o 7b-3-l04t and 1b-3-ZOZ; 

(BI otner acts--other acts or uses detriaental to such 

retentton of land or ~ater areas in 

condJtionS•l 

their existing 

{9) de~elgpmcn_t __ ~f agricultural land--d£velopment of 

~icultu!:.!!!_ll!!!L~s defined in (sec~~~· 

Section 7. Section 7b-15-lOl, ~CA, ts amended to read: 

-10- HB 777 
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"16-15-lOlo legislative deter•inations. It is hereby 

declared, as a aatter of legislative deteraination: 

(1) that the far• and grazing lands of the state of 

Montana are aaong the basic assets of the stat~ and that the 

preservation of these lands is necessary to protect and 

proaotc the health• safety, and general welfare of its 

people; that i~proper land use practices have caused and 

have contributed to and are now causing and contributing to 

a progressively more serious erosion of the far~ and grazing 

lands uf this state by wind and water; that the breaking of 

natural grass, pJanto and forest c~ver has interfered with 

the natural factors of soil stabilization, causing loosening 

of soil and exhaustion of hu~us and developing a soil 

coocition that favors erosion; that the topsoil is being 

blown and washed out of fi,.lds and pastures; that there has 

been an accelerated washing of sloping fields; that these 

~rocesses of erosion by wind and water speed up with removal 

of absorptive topsoilo causing exposure of less absorptive 

and less protecttve but more erosive subsoil; that Failure 

by any land occupier to conserve the soil and control 

erosion upon his.· lands causes a wa"Ohing and blOlfing of soil 

and water from his lands onto other lands and makes the 

conservation of soil and control of erosion on such other 

lands difficult or impossible; 

{2) that the consequences of such soil erosion in the 
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form of soil blolfing and soil ..ashing are the silting and 

sedimentation of stream channelsr reservoirs, dams, and 

ditches; the loss of fertile soil material in dust storms; 

th~ piling up of soil on lower slopes and its depos1t over 

alluvial plains; the reduction in productivity or outright 

ruin of rich bottom lands by overwash of poor subsoil 

111aterialo sando und gravel swept out of the hills; 

deterioration of soil and its ferti 1 ityr det~rioration of 

crvps 

yields 

and range cover ~rown 

despite develop~ent of 

thereon, and declining acre 

scient if. processes for 

increasing such yields; loss of soil and water which causes 

destruction of food and cover for wildlife; a blowing and 

•ash109 of soi 1 into streams lfhich silts over spawning beds 

and de~troys water plants, diminisning the food supply of 

fish; a dimin>shing of the underground water reserve• which 

causes water shortages, intensifies periods of droughtr and 

causes crop and range vegetation cover failures; and 

1ncrease in the speed and volume of rainfall runoffr causing 

severe and increasing floods which bring suffering, disease, 

and death; Lapoveri shment of families at tempting to operate 

eroding <.~nd eroded lands; daaage to roads., highwaysr 

rail .. ays, farm buildings• and ather property frOG floods and 

from dust storms; anu lasses in municipal wate~ supply, 

irra~ation developments, farming, and grazing; 

(3} that to conserve soil resources and control and 
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prevent ~oil ero5ion and prevent floodwater and sediaent 

damages anJ further the conservation, developMent, 

utt lizationo and disposal of watero it i5 necessary that 

land use practices contributing to soil wastage and soil 

erosion be discouraged and discontinued and appropriate 

~oil-conserving land use practices and works of improve.ent 

for f1 ooo pre11~nti oo and the conser vati ono deveJ opmento 

uttl i.zation, and disposal of water be adopt·~d and carried 

out; thot among the procedures necessary for widespread 

adoption are the carrying on of engineering operations such 

as the construction of wat~r spreaders• terraces. terrace 

outlets, cneck dams, desilting basin~. floodwater retc·rding 

structures, channel am~rovements, flood~oys, land drainage, 

aa~ear pondsr ditches, and the like; the utilization of 

~tri.,> c:roppingo lister furrowing, contour cultivating, and 

contour furrowin':l; land drainage; I and irriqation; 'Seeding 

an<J p Ianting of .. a st.,, s l opi ngo abandone(l, or erode.:l 1 ands 

to wat~r-con~erving and ero5ion-preventing plant~, treesr 

and yru~se~; forestation and refore~tation; rot.ltion of 

crops, restriction of nuaber of live~tock grazedo deferred 

~razin;o ro•Jent eradicatlon; !>oil ~tabi 1 ization with trees, 

qr•'S•e•• leyumeso and other thick-gro~ingo •oil-holding 

c:rops; retarJation of runoff l>y tncr~asing absorption of 

ratnfall; anc retirement from cultivation of 'Steepo hi~hly 

ero~lVc are~• and areas now badly gullied or oth~rwi'Se 
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et"oded•i 

(it) that agricultural lands in -any po£tion'S of~ 

st2Se are under ~~L!__fro~ expanding__yrban areas or 

~iuent~ develop.ent in agricultural areas. This urban 

pressure takes !he form or 'SCattered develoe~nt in wide 

belts around urban areaso brings conflictin~nd uses into 

~tapositiono and sti•ulates land speculation. When -~ 

scattered develop~~nt extends into gg21__far• a£eas, 

~jnanc~!!!!!.Qittng_farllling tend to follow and~~- for 

~~~lative ggins discoura~ investment in far• 

improvements. H~~f the agricultural lands in_Montana are 

in__j£opardy of being lost for a~y agricultural pur~ses. 

Certain of these lands con5titute unique and lrrep~~~ 

!2nQ_re5ources of statewide impo£!2~ce. In order to conserve 

and encourage the development_ and improvement of 

~!cultural Ja~ds f2!_~_£!oduction of food and 2~ 

29ricultural_R£2ductsr~--R.[OVi~e a smootho voluntary 

er2sess for farmers and ranchers to ensure the sound 

mai~~~_gi _ _!heir ~!cultural communitie'So to provide 

~tion_r~ief for_~9£icuttu~al landowners, and to protect 

.12!..2~~-!!.9£1 c u 1 !~.!:2J. _ _!~nd_§_ f r o!L_l and~cu I at i O!!~ 

development ~iiY_!:gi~_i!-li~~LY_!Q_Q£ovige a •ean~ 

~hich_2g£ic~ltur:2l-l~-~-~~_Q!£!~~g~nd~n~~-2i--~ 

i~2.!:!~~1--i~9~~Ef_!~~-i!ate•~~2rrQ~y_gn2_!!i~~!!~ 

~nd_~n"iLQQ~~nt~!_.!:~iQ~L~~-2!~212.!:_l~2~t~~- Purc:~i~ 
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OR DONATION TO !ne conservation district of _conservation 

~~~~nl~-~~--!l!!g_~~-~~~-r--~-~M299_the ~~ 

.2Y!!l!<.!b l Llf!-'.!£f0111pl iS!!_ thi~h" 

Section e. Section 76-15-402, MCAo is a~nded to read: 

"76-15-'•02. Develop~~~ent of soi 1 and water conserv<otion 

plans. A conservation district and the supervisors thereof 

shall have the power to: 

(1) develop comprehensive plans for the conservation 

of viat>!~ricultural land and !ioi 1 resources and for the 

control and prf:vention of soil erosion aad for flood 

prevention and conservation, development, utilization, and 

disposal of water within the district, which plans shall 

specify in such detail as may be possible the dcts, 

procedures, perfor~anceso and avoidances which are necessary 

or jesirable for the effectuation of such plan!i• including 

the specification of engineer i O·J operations, range 

manaJement, methods of cultivation, the 

~egetation, cropping, range programs, tillage 

practices, and changes in use of land> and 

growing of 

and gra.z ing 

~2) publish such plans and information and bring them 

to the attention of occupiers of lands within the district•" 

Section 9. Section 76-15-403, HCA, is aMended to read: 

"76-15-403. Jperation of projects and works. A 

conservation district and the supervisors thereof shall have 

the power t.o: 

-15- HB 717 

1 

z 

3 

.. 
5 

6 

1 

e 

9 

10 

11 

12 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0771/02 

(1) conduct agri~ulty~_!<,!n~ soil, vegetation. and 

water resources conservation projects on lands within the 

districts u~on obtaining the consent of the owner of such 

lands or the necessary rights or interest in such land; 

(2) carry out preventive and control measures and 

works of improvement for flood prevention and the 

conservation, development. utilization, and disposal of 

water within the oistricto including but not li~ited to 

engineering operations, range IQdnagemento methods of 

cultivation. the gro .. ing of vegetatior> . ,Hinges in U!>e of 

lando and the measures listed in 76-15-101(3} on lands owned 

or control1~d oy this state or any of its agencies with the 

cooperation of the agency administering and having 

jurisdiction thereof and on any other lands within the 

district upon obtaining the consent of the occupier of such 

lands or the necessary rights or interests in such lands; 

{J) cooperate or enter into agreements with and, 

within the limits of appropriations duly made available to 

it by lawo furnish financial or other aid to any agency, 

govern.ental or otherwise• or any occupier of lands within 

the district in the carrying on of erosion control and 

prevention operations, works of improvement for flood 

prevention, and the conservation. developaent, utilization. 

and disposal of water within the district. subject to such 

conditions as the supervisors may deem necessary to advance 
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the purposes of this chapter; 1 materials. or- otherwise from the \lni ted States ·or any of its 

z (4) construct, iMprove, operate, and aaintain such 2 agencies or from this state or any of its agencies and use 

3 structures as may b~ necessary or convenient for the 3 or expend such moneys, services. aaterialso or other 

4 perfor.ance of any of the operations authorized in this " contributions in carrying on its operations.• 

5 chapter; -End-

b (5) take over, by purchase, lease, or 

1 RECEIVE BY OQNATIONt and administer any aqrifultural land 

e ~!~ationL soil conservation, flood prevention, drainage, 

q irrigation, water management, erosion control, or erosion 

10 prevention project, or combinations thereof, located within 

11 its boundaries undertaken by the United States or any of its 

12 3gencies or by this state or any of its agencies; manage, as 

13 agent of the United States or any of its agencies or of this 

14 state or any of its agencies, any ~~~!~_l ___ land 

15 ~~~tionw soil conservation, flood prevention, drainage. 

16 irrigation, water 11anagemento erosion control, or erosion 

11 prevention project, or combination thereof, within its 

18 boundaries; act as agent for the United States or any of its 

19 agencies or for this state or any of its agencies in 

20 connection with the acquisition, construction, operation, or 

21 administration of any ~grlcultural land conservation, soil 

22 conserv8tiono flood prevention, drainage. irrigation• water 

23 ftanagesento eros1on contro1o or erosion prevention projects, 

24 or combination thereof, within its bOundaries; accept 

25 donations, giftso and contributions in .aney. se~viceso 
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HOUSE BILL NO. 777 

INTRODUCED BY DONALOSONt KEEDY 

A BILL FOR AN ACT ENTITLED: •AN ACT TO PRESERVE 

AGRICULTURAL LANDS BY PERMITTING A PUBLIC BODY TO ACQUIRE A 

CONSERVATION EASEMENT IN VIABLE AGRICULTURAL LANDS; TO 

INCLUDE PRESERVATION OF AGRICULTURAL LANDS WITHIN THE 

PURPOSES Of CONSERVATION DISTRICTS; AMENDING SECTIONS 

76-6-101 THROUGH 76-6-lOito 76-6-106t 76-6-203, 76-15-lOlo 

76-15-~02t ANO 7b-l5-403o KCA•" 

BE IT ENACTED BY fHE lEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 76-6-lOlt MCAo is a8ended to read: 

"76-6-101. Short title. This chapte~ aar be cited as 

the "Open-Space and Agricultural 

Conservation Ease~nt Act•.• 

land and Voluntary 

Section z. Section 7E>-6-l02t KCAt is <JIIIended to read: 

•76-b-lOZ. Findings and policy. The 1eqis1ature findS 

that: 

(l) the rapid growth and spread of urban develop~t 

are creating critical probleas of service and finance for 

the state and local governments; 

(2) the present and future rapid population growth in 

urban areas is creating severe proble.s of urban and 

~uburban livinqi 
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(3) thiS 

developeent are 

natural areas. 

population spread and 

disrupting and altering 

biotic ca.aunitieso and 

H8 0177/02 

it'S attendant 

the re-ini.ng 

geological and 

geographicdl foraations and thereby providing the potential 

for the destruction of scientific• educational, ae~thetic• 

and ecological values; 

141 th!!_scattered deVtlop~t js extending intO -~ 

farm are<JS and results in far• use restr ic-tionsr rising far• 

t,~e5~ and rising hopes ~Or__iQeculative g!ins, vhi$h 

diS$ourages investeent in ~are ·improveaents; 

~1il the present and future rapid population spread 

throughout the state of Montana into its open spaces is 

creating serious proble•s of lack of open 'Space and 

overcrowding of the lana and placing .agx of the ~table 

agriculturdl lands in jeopardr of being lost for_~ 

29!lcultural purposas; 

tst~ to les~en congestion and to preserve~ 

~icuJtural land and natural. ecological, geographical, and 

geological etementso the provision and preservation of 

open-space lands are neces~ary to secure parko recreational, 

historic, and scenic areas~ end to conserve the land, its 

biotic co .. unitieso its natural re:oourcesw and its 

geological and geographical eleiRents in their natural state_i 

S!!!9_ to conserve and encoura~ the dev!J:lopamt and 

1-oroveeent of its agric~ltural lands for the production of 
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toog tnCt other il9ricuhyral pr9dysts; 

t .. J!l the acquisition or designation of interests and 

rights in real property by ce~tain qualifying private 

organizations and by public bodies to pro~ide or preserve 

open-space land ted viable agricultural land is essential to 

the solution of these probte•s• the acca.plish•ent of these 

purposes. and the health and welfare of the citizens of the 

state; 

t~ili the exercise of authority to 

designate interests and rights in real property 

acquire or 

to prcwide 

or preserve open-space land and vjablEI agricultural land and 

the expenditur-e of public funds for these purposes would be 

for a public: purpose; and 

t4t.L21 the statutory pra.ri s ion enab1i nq certain 

qualifying private organizations QR CONSERVATION DISTRICTS 

to acquire interests and rights in real property to provide 

or preserve open-space land and v!able agricultural land is 

in the public interest.• 

Secti·on 3. Section 76-6-103• MCA• is a8ellded to read: 

•76-6-103. Purposes. In accordance with the findings 

in 76-6-lOZ• the legislature states that the purposes of 

this chapter are toz 

( 1) authorize and enable public bodies and certain 

qualifring private organizations voluntari·ly to prOYide for 

the preservation of native plants or ani•als. biotic 
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coa.unitieso or geological or geographical forMations of 

scientifiC• aesthetic• or educational interest; 

(2} provide for the preservation of other significant 

open-space land or vi~le agricultural land any .. here In the 

state either in perpetuity or for a ter• of years; and 

(3) encourage private participation in such a progra• 

by establishing the policy to be utilized in deterMining the 

property tax to be levied upon the real property which is 

subject to the provisions of this chapter.• 

Section it. Section 76-6-1~, HCAo is a~nded to read: 

•76-6-104. Definitions. The following terms Nhenever 

u<>ed or referred to in this chapter sha·ll have the following 

!leanings unless a different -aninq is clearly indicated by 

the context: 

ill~Sillcultural production"' ..ans the prOduction for 

co-rei~urpos1!s of an cr:opst l hrestock. and 1ivestoc1< 

products, including but not H•it·ed to the 'following: 

~ f i e1 d crops, inc Judi !!9__gu:!!L-!!!hea!r oat so U!!J. 

baf"ln.!. AND ~y-eruf-pe!fe~e!!.!.i 

1!!J. fruits, inc·ludinq appl~peaches, cherries, and 

~ies; 

1£1 veg~M;ebles, inc:luding___:t~~oe~~ beanso 

cabbageo carrots, beetso POTATOESo ~nd onions; 

l!U horticultural ·spec: ia:ltie<s-1--!nc 1uding orna-ntal 

shru!!~treese and no-rs; 

_,__ 
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(e) 1 iv-estock and live!!llSk prodyetsr including 

cattle, sheep, hogs, goatst hqrs95w hens, d!cks, fur-begrjng 

anj~als, mjlk• bytter• cheese, aeatr eggsy and furs; and 

( f) beekeeping • 

~tlll -comprehensive planning• means planning for 

develop-nt and shall include: 

(<~) preparation of general physical ·plans with respect 

to the p3ttern ana intensity of land use and the provision 

of public facilities, including transportation faciHties. 

together with long-range fiscal plans for such development 

as a guide for long-range development AND PRESERVATION OF 

VIABLE FARH LAND; 

(b) prograaaing and financing plans for 

i atpr ove ment s; 

(c) coordination of all related plans and 

activities at both the intragovernaental 

intergover~ntal levels; and 

capital 

planned 

and 

(d) preparation or regulatory 

•easures in support of the foregoing. 

and ad•inist.rative 

t~till •conservation easement• eeans an easeMent or 

restrictiono running with the land and assignableo whereby 

an owner of land voluntarily relinquishes to the holder of 

such easement or restriction any or all rights to construct 

improveaents upon the lana or to substantially alter the 

natural character of the lana or to perait the construction 
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of iaproveaents upon the land or the substantial alteration 

of the natural character of the lando except as this rig~ 

is expressly reserved in the instruaents evidencing the 

ease.ent or restriction • 

l~l •oevelopaent of ag[j£ultura1 land• .eans to 

develop, consyuct on, sellr leaser or otherwise i!!prove t.he 

agricultural land for uses "that result in rendering such 

land no longer agricultural land.LJ!.!!t do!! not include: 

~ improveaents to jqricultural land to Pfeserveo 

aaintaint operate• or continue such land as _agricultural 

landr including but not li•ited to c;omtt.ruction thereon of 

residences for persons djrectlr jn£!~ to -~ 

~at ion, bui I dings for aniaalsr l"oadside stands and fara 

~arkets for ~ale of products 1 f~cilitjes for the storing of 

eguipaent and products or processing thereof, 2r such other 

l!!l!rove~~~ents, ~tivitie.i.J. and uses !hereon !IS •ax be 

directly or incidentally rela~__.!!!_!.!ML2mt£ation of the 

agricultural enterprise; 

1Ql extraction of gravel or like natutal eleaents for 

purposes directly or ·incidenta!lY_~~to the operation 

of the agricultural enterprise; 2r 

(CJ use of the existing water and aineral _rightsr 

exclusive of gravel, of the fee owner. 

t3tl11 •open-space land• aeans any land which is 

provided or preserved +er: 
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(a) !2£ park or recreational purposes; 

{b) !2!: conservation of land or other 

resources; 

HB 0777/02 

natural 

(C) 

(d) 

!.2!: historic or scenic purposes; -

es'i-s~'i-ftg l!! assist in the shaping of the 

character, direction. and ti•ing of co .. unity develop.ent•l 

2!. 

ill_ i!S vjable f!Qricultycal ]and. 

l6l ·o~r· _ eeans anr personr c;orporationr 

partnershipt trust. !!UR-ic ipal corporation, or public ut·i li~y 

or ;my other private or pub·l ic •!!!!!U!Jat is the f- si-ole 

oWler of aqric;;u-ltwal land or th~br §eratis»n of lawz has 

the power to exercise the rights of a fee sigple o~ner. 

f<'ttili •Publ i·c body• eeans the statet counties, 

cities, towns, eftd other .unicipalities~conserva~ 

districts. 

tStJ!l •Qualified private 

private organization: 

organization• -ans a 

(a) competent to own interests in real property; 

(b) which q11al ifies and holds a general tax exe.ption 

under the federal Internal Revenue Codet section 50l(c); and 

(c) ~hose organizational purposes are designed to 

further the purposes of this chapter. 

t6tlll •urban area• -ans any area which is urban in 

character, including surrounding areas which for• an 
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econa.ic- and socially related region.- tak.ing i~o 

consideration such factors as present and future population 

trends and patterns of urban growth• location of 

transportation facilities and syste•s• and distribution of 

indus tr i·al , co-rcial, residential, govern-ntal, 

institlltionalo and other activities. 

1101 •v;able agric;;ultural land• ••ans land M9!!b 

suitable fot agricultural produc;;tionr that wj ll continue to 

be econ-icafu feasibl• for such vse if real estate ta~ 

far a use restrj<tionst and !Qecvlitive actitities are 

li•ited to levels approxi•ati29 _ _!hg~_jn- s:O!!¥rcial 

agricultural areas not influenced by the proxiaitx of ur~ 

and r-elated nonagricultural develop-nt.• 

Section 5. Section 76-6-1G6o HCA, is .-ended to read: 

•76-6-106· Acquisition and designation of real 

property by public body. !!1 To carry out the purposes of 

this chapter, .my pub I i c body Bay: 

t-it~ acquire by purchase. gifto devise• bequest, or 

grant title~ to or any interests or rights in real propertyo 

including land and water.- that wi-11 provide a •eans for the 

preservation or provision of significant open-space land 2£ 

wiable aQ{icyltyral land or the preservation of native 

plants or aniaalso biotic 

geographical for.ations 

co .. unities. or 

of scient.i fie.-

educational interesto or both; 

-8-
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f~.J.!!.l. designate any r-1 property, including land and 

watero in ..tlich it has an intere~>t to be retained and used 

for the preserwation and provision of significant open-space 

1 and .2!:-llable aor icult:ural land or the preservation of 

native plants or aniaalso biotic co•.unitieso or geological 

or geographical foraations of scientific. aesthetic• or 

educational interests. or both. 

(?l In adslition to those in 5ubsection Clh_~ 

factors to be consiqered bv the pyblic bodY in decidjng 

whether to •ake such an acquisition or designation of 

agricultural land are: 

faJ the probabiljty that the land will be sold for 

nonagricultyral purposesj 

Cbl the degree to which it ~Y be considered viable 

agricultural land; 

1£.l_!he degree to whi~such acguisjtiog would 

contribute to preservation of the agricultural pgtential of 

the statej and 

(d) the cost of acquiring the easeDent.• 

Section 6. Section 76-6-203o HCAo is a.anded to read: 

•76-&-203. Types of permissible easeNents. EaseMents 

or restrictions under this chapter •ay prohibit or li•it any 

or all of tne following: 

(1) structures--construction or placing of buildings, 

ca11pi ng trailer se nousetrai lerso 1110bile hot1ese roadse signs, 
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HB 0771,02 

or other 

tZt landfill--duaping or placing of soil or other 

substance or aaterial as landfill or dumping or placing of 

trash, waste, or unsi9htly or offensive aaterials; 

(3t vegetation--reaoval 

shrubs, or other vegetation; 

or destruction of trees, 

('o) lo.-.,. gravel, etc.--excavation, dredging, or 

remo~al of loa•• peato gravel, soilo rock, or other •aterial 

substance; 

(5) surface use--surface use except for such purposes 

permitting toe land or water area to remain predolrinantly in 

its existing condition; 

(oJ acts detri-ntal to conservation--activities 

detriaental to drainage, flood control, water conservation, 

erosion control, soil conservation, or fish and wildJ.ife 

habitat and preservation; 

{ 7) subdivision of land--subdivision of land as 

defined in 7o-3-103e 7&-3-lO'ot and 1&-3-202; 

(8) other acts--other acts or uses detriaental to such 

retention of land or water areas in 

conditions•1 

their existing 

l91 delelqpaent of agricultural lapd=-developaen!_gf 

agricultural land as defined in tsestion~• 

Section 7. Section 76-15-lOlo MCAo is aaended to read: 

-Io- HB 777 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1l 

12 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

HB OTTT/02 

"16-15-101• legfsliltive deterainations. It is hereby 

declarede as a -tt.er of legislative deteraination: 

(l) that the fara and grazing lands of the state of 

Montana are aaong the basic assets of the state and that the 

preservation of these lands is necessary to protect and 

proaote the healthe safety• and generat welfare of its 

peoplei that iaproper land use practices have caused and 

have contributed to and are no~ causing and contributing to 

a progressively more serious erosion of the far• and grazing 

lands of this state by ~ind and Mater; that the breaking of 

natural grass. planto and forest cover has interfered vith 

the natural factors of soil stabilization. causing loosening 

of soil and exhaustion of huaus and developing a soil 

condition that favors erosion; that the topsoil is being 

blown and vashed out of fields and pastures; that there has 

been an accelerated washing of sloping fields; that these 

processes of erosion by vind and ~ater speed up with reaoval 

of absorptive topsoil• causing exposure of less absorptive 

and less protective but more erosive subsoil; that failure 

by any land occupier to conserve the soil and control 

erosion upon his lands causes a washing and blowing of soil 

and water froa his lands onto other lands and aakes the 

conservation of soil and control of erosion on such other 

lands difficult or iapossible; 

(2) that the consequences of such soil erosion in the 
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fora of soil blowing and soil washing are the silting and 

sedi-nt:ation of streaa ch-lse reservoirs. a-. and 

ditches; the loss of fer~ile soil aaterial in dust storas; 

the piling up of soil on lover slopes and its deposit over 

alluvial plains; the reduction in productivity or outright 

ruin of rich bottom lands by overwash of poor subsoil 

aaterialo sando and gravel swept out of the hills; 

deterioration of soil and its fertility• deterioration of 

crops and range cover grown thereon• and declining acre 

yields despite developMent of scientific p~ocesses for 

increasing such yields> loss of so·il and water Hhich causes 

destruction of food and cover for wildlif'e; a blowing and 

washing of soil into st.reaas which silts over spawning beds 

and destroys water plantse diainishing the food supply of 

fish; a diminishing of the underground water reserveo which 

causes water shortages, intensifies periods of droughto and 

causes crop and range vegetation cover failures; and 

increctse in the speed and voluae of rainfall· runoff• causing 

severe and increasing floods whic·h bring sufferingo disease. 

ctnd death; impoverishaent of families atteapting to operate 

t!roding and eroded lands; d.-age to roads, highways. 

railways, farm buildings, and other property freNa floods and 

froa dust storas; and losses in aunicipal water supply, 

irri9ation developments. farainge and grazing; 

(J) that. to conserve soil resources and control and 
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prevent Scoi 1 wOScion and prevent floodwater and sedi -t. 

da.ages an~ further the conservation• develop.ento 

utilization• and disposal of water, it is necesScary that 

land uSee practiceSc contributing to soil wastage and soil 

erosion be diSccouraged and discontinued and appropriate 

so·lf-conserving land uSee practices and works of i~nprove-nt 

for flood prevention and the conservation, development• 

utilization, and disposal of water be adopted and carried 

outi that a•ong the procedures necessary for widespread 

adoption are the carrying on of engineering operations such 

as the construction of water spreaderSco terraceso terrace 

outlets, check da•s• desilting basinso floodwater retarding 

structures. channel i•provements, floodwayso land drainage, 

dike~. pondso ditcheso and the like; the utilization of 

strip cropping, liScter furrowing. contour cultivating, and 

contour furrowing; land drainage; land irrigation; seeding 

and planting of waScteo slopingo abandoned, or eroded lands 

to water-conserving and erosion-preventing plantso trees, 

and yra5Se!i; forestation and reforestation; rotation of 

cropsr restriction of nu.Oer of livestock grazedo deferred 

grazin~o rodent eradication; soil stabilization with trees, 

grosse~, legumes. and other thick-growing• ~oil-holding 

crops; retardation of runoff by increasing absorption of 

rainfa11o and retireeent from cultivation of steep, highly 

erosive areas and areas now badly gul I ied or otherwise 
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eroded•i 

I Ita that agricultural lands -l!LH!!Y pqr~ion!i o~ tbe 

state a~re under_ pressUI"e fro• expanding urban anpas or 

~residential s!evelop-nt in t9rjcultura1 areas. This urban 

pre!;:sure takeSc the fora of ~tered develoonnt in wide 

belts around u~rbeo *reas. brings confJictinq land uses into 

juxtaposition, and Scti•ulates land speculation. When this 

scattered d!'velop~~ent extendL__into good far·• atULt 

ordinances inhjbiting far•ing tend to follow and hopes for 

~culatiye gains dts·courage jnyest.IIE!flt in far• 

j!!p!OVe!!entSc• Many of the agr jcultur;ll 1 ands in "ontana are 

jn jeopardy of bejng lost for anx agri'cultural wrposes. 

Certain of these lands ~onstitute unique and irreplaceable 

land resources of statewide i!QOrtance. In ord@r to conserve 

and encourage the develoQ!Ient and ii!Qratre-.tt of 

agricultural lands for the _production of food and gther 

agricultural products, to__p£O¥ide a s•ootu• voluntary 

process for fareers and ranchers to ensure the Scound 

twai!J.tenance of their ~icultural co11-.nit.ies 9 to p~rovide 

taxation relief for a9!.icult.ural~!!:dOwn!L!.J.~2 to protect 

productive ~icultural lands fro• land speculation and 

development JU:.!llUre!..!._.i.!_ls necessary to provige a -api..J!% 

which a9~ltu£~!~_may be prot~cted and enhanced as an 

i5!2!:.H!!L-!~~!!L~L~~~~!ID2li'Y anu! §A econa.ic 

~nd_~~!£2n~_TI1~l_~~!QY~Qf· aajgr_i!2Qrtance. Purchase by 
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OR OOHATI ON TO ,!he conservati""' district of conservation 

~~L..!!.!!!!!:!._!it!L 76•--S!!i!ltt!r 6w is iHO!!!J_!l!£_~eans 

~i! ab 1 !._!2_2£f~P 1 ish this goa 1.• 

SectiOn e. Section 76-15-l'tOZ. HCA• is a-nded to read: 

"76-15-402. Develop~nt of soil and -ater conservation 

plans. A conser-vation district and the supervisors thereof 

shall have the power to: 

(1) develop comprehensive plans for the conservation 

of viable agricyltural land and soil resources and for the 

control and prevention of soil erosion ~ld for flood 

prevention and conservation• developsento utilization, and 

disposal of water ~ithin the district. which plans shall 

specify in such detail as may be possible the actso 

procedures. perfor•ances, and avoidances which are necessary 

or desirable for the effectuation of such plans, including 

the specification of engineering operations. range 

11anageEnt, methods of cultivation, the growin9 of 

vegetation, cropping, range programs. tillage and grazing 

practices, and changes in use of land; and 

(2) publish such plans and information and bring them 

to the attention of occupiers of lands within the district." 

Section 9. Section 76-15-'t03o HCAo is a-nded to read= 

•76-15-403. Operation of prOJects and ~orks. A 

conservation distract and the supervisors thereof shall have 

the power to: 
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( lt conduct agricylturaJ ~ soi 1, vegetation• and 

~ater resources conservation projects on lands within the 

districts upon obtaininq the consent of the owner of such 

lands or the necessary rights or interest in such land; 

(2t carry out preventive and control measures and 

works of i~rove~nt for flood prevention and the 

conserv~tion, developsentw utilization, and disposal of 

water within the oistrict, including but not liaited to 

engineering operations, range Slanage.entw aethods of 

cultivation• the growing of vegetation. changes in use of 

land• and the ~asures listed in 76-15-101(3) on lands owned 

or controlled oy this state or anr of its agencies ~ith the 

cooperation of the agency ad•ini ster ing and having 

jurisdi·ction thereof and on any other lands within the 

district upon obtaining the consent of the occupieF of such 

lands or the necessary rights or interests in such lands; 

{3J cooperate or enter int·o agree111ents ~ith andw 

within the liaits of appropriations duly Made available to 

it by lawo furnish financial or other aid to any agency. 

govern-ntal or other~iseo or any occupier of lands within 

the district in the carrying on of erosion control and 

prevention operations, ~orks of il!prove-.t for f1 ood 

preventiOfh and the conservation• develop_,.t. uti H·zationo 

and disposal of -ater ~ithin the district. subject to such 

conditions as the supervisors -Y de- necessary to advance 
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the pur poses of thi s chapter i · 

2 (4) construct• i~rove, operate, and .aintain such 

3 structures as may be necessary or convenient for the 

4 perfor-nce of any of the operations authorized in this 

5 chapter; 

6 C 5) take over, by purchase, le>-ew or 

7 RECEiVE 8Y DONATIONo and ad•itthter any a<f!i~"'lt:ural 1 and 

8 conservation,· soil' ·consel'vatton. flood prevention, drainage, 

9 irrigation, water --.age-to erMion control, or erosion 

10 prevention projecto or co.binations thereof, located within 

11 its boundaries undertaken by the United States or any of its 

12 agencies or by this state or any of its agencies; aanage, as 

13 agent of the l.hit:.ed States or ~ny of its agencies or of this 

1~ state or anr of its agencies, any a9'i'cuttural land 

15 ~~~soil conservation• flood prevention• drainage, 

16 irrigation, water ~~anage-.nt, erosion cont..-o'l• or erosion 

17 prevention project. or co~ination thereo~, within its 

18 boundaries; act as agent for the United St:.ates or anr of its 

19 agencies or for this state or any of its agencies in 

20 connection with t:.he acquisition, construction, operation, or 

21 ad•inistration of any agricultural land cons>ervath!l!f!y soil 

Z2 conservation, f1 ood preventionw drainage, il'·ri gati on, water 

23 .anage-.nt, erosion control• or erosion prevention projects, 

z~ or co~ination thereof. ~ithin its boundaries; accept. 

Z5 donations, 9ifts• and cont:.ribvtion5 in IIOmi!yw 5er¥icesw 
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•ateria1s. or other~ise ~ro• the united States ur any of Its 

agencies or hoa this stat:.e or an, of its agencies and use 

or expend su~ Daners• serviceso Dati!rial's, or other 

contributiQns in carrying on it:.s operations.• 

-End-
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