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A BILL F/BR Al AC'E ENTITLED: “AN ACT TO %“IT THE FORMATION
e nidegon

"6?LNDNPROFIT CORPORATIONS TO PROVIDE PREPAID LEGAL SERVICES

AND TO REGULATE THE ACTIVITIES OF SUCH CORPORATIONS.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Short titlee [This act] may be cited as the
"Prepaid Legal Services Act".

Section 2. Purposees The purpose of [this act] is to
permit and encourage the formation of nonprofit grepéid
legal services plans in order to maks legal services more
available to the public.

Section 3. Definitionse As used in {this actls the
following definitions apply:

(1) ™Attorney® means a person who is currently an
active member of the state bar of Montanae

{2} ™Applicant™ means a person applying for 2 contract
for performance of 1legal services through a corporation

.organized or operating under [this act]e

{3) "Commissioner™ means the commissioner of insurance
of the state of Montanae.

{4) "“Contracting attorney® wmeans an attorney who has

entered into a contract with a legal services corporation as
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provided in [section 9]

{5) *Legal services corporation® means a nonprofit
corporation organized for the purposes of establishing and
operating a noaprofit plan or plans under which prepaid
legal services or reimbursement therefor is furnished to
memberse

(6) "Member™ means a person entitled to the
performance of legal services under a contract with a legal
services corporatione

{7} *#Meabership contract® means any agreements
contracty or certificate by which a legal services
corporation describes the 1legal services to which its
members are entitled.

Section 4« Purposes of legal services corporatione (1)
A Tlegal services corporation wmay be organized for the
purposes of:

(a) establishing and operating a veluntarys nonprofit
plan or plans under which legal services or reimbursement
therefor is furnished to persons who become members or
beneficiaries;

{b} acting as agent or intermediary for other legal
services corporationss for governmental bodies or agenciesy
or for other corporationss associationss partnershipss or
individuals in the field of legal services; and

{c} the promotion of social welfare threough research
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and through charitables educationaly and related activitiess

{2} No profit organization may be a legal services
corporations No groups associationy or organization created
for or engaged in business or activity for profite provision
for the incorporation of which is made by any of the
corporation laws of this states may be organized or
operateds directly or indirectlys as a 1legal services
corporation.

Section S« Application of other Tawse {1) A legal
services corporation is subject to the provisions of the
Montana Nonprofit Corporation Act to the extent that such
provisions are not in conflict with the provisions of {this
actJe

{2) A legal services corporation which complies with
[this act] is not considered as being engaged in the
business of insurance or transacting insurance business and
is not subject to the laws regarding insurerse

Section &6« Application of Montana Administrative
Procedure Acte A1l final administrative actions or decisions
of the commissioner under [this act] are subject to jJudicial
review in accordance with the Montana Administrative
Procedure Act.

Section T« Participation contracts ~- agreements with
insurerss (1) A legal services corporation may contract with

other tegal services corporations and insurers licensed to
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do business in Montana for joint participation through
mutualization contract agreements or guaranty treaties and
may otherwise cede or accept legal services obligations from
such organizationse Prior to their effectivenessy the
contract formss documentss treatiess or sgreement forms must
be filed with and approved by the commissioner as being in
accordance with the plan of operation of the corporationes

{2) The commissioner may Issue such rules concerning
participation contracts and agreements with insurers as he
considers necessary to carry out the purposes of [this act].

Section 8. Management and exclusive agency contractse
(1) No 1legal services corporation wmay enter into an
exciusive agency or management contract unless the contract
is first filed with and approved by the commissionera.

{2} The commissioner shall disapprove a contract
subaitted under subsection (1) if he finds that:

(a) It subjects the corporation to excessive charges;

(b} it extends for an unreascnable period of time;

(c) it does not contain fair and adequate standards of
performance;

{d) the persons empowered under the contract to manage
the corporation are not sufficliently trustworthys competents
and free from conflict of interest to give reasonable
assurance that the Interests of the corporation®s

participants and creditors and the interests of the public
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will be protected; or

(e) the contract contains provisions which are likely
to impair the interests of the corporation®s participants or
creditors or the interests of the publice

Section %« Agreements with contracting attorneyse. A
legal services corporation may contract with attorneys in
such a manner as to assure to each participant holding a
membership contract of the corporation the furnishing of
such legal services by a contracting attorney as agreed upon
in the membership contractes The carperation may 1iwmit in the
membership contract the types and extent of benefits and the
circumstances In which legal services will be furnishied.

Section 10« <Corpuration to have a sufficient number of
contracting attorneys. Befcre issuing any pembership
contractsy @ Tegal services corporation sheil have contracts
with a sufflcient number of contracting attorneys to enable
it to fulfill its contractual obligations to its memhers. AS
Tong as the corporation has obligaticens under membership
contractsy it shall maintain contracts with a sufficient
number of contracting attorreyse Ten percent of the
currently active members of the state bar of Montana is
always sufficients The commissioner may allo: a Yegal
services corporation to operate with less than 10% of the
active members of the state bar of Montana under contract if

the commissioner determines that the number of attorneys
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under contract is sufficient under the circumstancese.

Section 1le Noninterference with attorney-client
relationshipse (1) A 1legal services corporation may not
itself practice law in any manner nor may it control or
attempt to control the relations between a wmember and the
member®s attorneye It shall confine its activities to
contracting as an agent on behalf of its members for legal
services to bhe rendered by contracting attorneys who may
never be employees of the corporation but must always be
independent contractors wmaintaining direct attorney-client
retationships with the memberse.

{2) A legal services corporation must offer the same
cantract terms to all attorneys who desire to become
contracting attorneyss

Section 12. Membership contractss A legal services
corporation shall issue a membership contract +to each
applicant it accepts as a membere. A membership contract may
be on an individualey groupsy or franchise basis and may
provide for payments to help defray the costs of legal
services provided by noncentracting attorneyse

Section 13« Definition of enroliment representative.
{1) A person whoy for compensationsy solicits membership in a
prepaid legal services plan offered by a 1legal services

corporation is an enrollment representative of that

- HB 737
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(2) For the purposes of [this act}y an enrollment
representative does not include an individual:

(a) employed by enrollment representatives for the
performance of clericaly stenoyraphice and similar office
dutiess

(b) employed for taking applications for coverage on a
nonregular basis in the office of an enrollment
representative;

{c) who secures and forwards information for an
existing group contractor for the purpose of enrolling
individuals under an existing group contract.

Section 14« Licensing of enroliment representativess
{1) Each 1legal services corporation shall notify the
commissioner through its proper officer or agent of the
namey titlee and address of each person it desires appointed
as an enrollment representatives The notice must be
accompanied by 2 written application upon a form furnished
by the commissioner from the appointee.

{2) The commissioner shall Issue an appointee a
license to act as an enrollment representative of the
corporation ifey upon receipt of the written application
provided for in subsection {1} accompanied by the proper
feey it appears that the appointee:

{a) Jis a competent and suitable person who intends to

hold himself out in good faith as the corporation®s
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enroliment representative; and

{b) qualifies under the provisions of this section.

{3) If the commissioner considers it desirabley he may
require an appointee to submit to an examination to
determine the qualifications of the appointee to act as an
enrollment representatives The examination shall inquire
into an applicant®s knowledge of the provisions of [this
act] and of the forms submitted and used by the employing
corporatione

{%#) Upon receipt by the commissioner of notification
from a Jegal services corporation that the corporation
desires 3 particular individual to be appointed as its
enrollment representatives that person has a ténporary
enrollment representative®s license until the coemissioner
notifies the corporation of action taken on the applicatione
If the commissioner rejects the applicationy the prospective
appointee’s eligibility to act as an enrollment
representative ceases on the day the corporation is notified
of a final rejections

{5) The commissioner shall notify both the appointee
and the corporation in writing of any refusal to grant a
licenses No application may be finally rejected without a
hearing or examinatione

Section 15« License renewale Unless revoked by the

commissioner or unless the corporation by written
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notification to the commissioner cancels the authority of an
enrollment representative to act for ity a license issued or
a renewal thereof expires on January 1 after its issuance. A
license wmay be renewed annually upon payment of the annual
license renewal fee as provided in [section 217

Section l6e Suspension or revocation of 1V1icenses (1}
The commissioner may suspend for not more than 12 months or
revoke or refuse to continue any license issued under [this
act]) if he finds that as to the Ticensee any one or more of
the following causes exist:

{a) any cause for which issuance of the license could
have been refused had it then zxisted apnd been known to the
commissioner;

{(b) obtaining or attempting to =obtain a_  Yicense
through misrepresentation or fraud:

{c} wviolation of or noncompliance with 3pplicable
provisions of [this act] or willful violation of any ‘tawful
rute or order of the commissioner;

(d} aisappropriation or conversion tc his own use or
illegal withholding of woney or property belonging to the
legal services corporations its membersy beneficiariessy or
others and received in the conduct of business under the
Ticense;

{e) convictioen of a felony involving moral turpitudes

(f} fraudulent or dishonest practices in the conduct
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of his affairs under the license; or

{9) Incompetencey, untrustworthinessy or injury and
loss to the public while acting under the license.

{2} No action may be taken under subsection (1) uniess
a hearing has been granted the licensee with 20 days®
noticee The notice and the reasons for the commissioner®s
action must be sent by certified mail to the 1licensee and
the corporation.

Section 17T« Forms - fitingey disapproval by
commissionere (1) A copy of any forms of the wmembership
contract or any type of endorsement or rider must be filed
with the commissioner within 30 days after that form is
first wuseds If a form does not comply with the requirements
of [this act]s the commissioner shall notify the corporation
in writing of that falilure and include the reasons for his
opinions Unless the corporation requests a hearing within 10
dayss notice by the commissioner disallows use of the form
by the corporatione 1If +the carporation challenges the
commissioner's disallowance of a forme the corporation shall
request a hearing on the issuee The commissioner shall
schedule a hearing as soen as practicable but not less than
15 days from +the date of the requeste. If the commissioner
findsy after the hearingy that the form Is not in compliance
with [this actls he may disapprove the form and issue a

final order to that effecte Notice of disapprovals including
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the grounds for disapprovals must be presented to the
corporation within 30 days after the hearinge The final
order is effective 30 days after presentation of the notice
of disapprovals.

{2) A corporation whose forms have been ordered
discontinued by the commissioner may appeals within 15 days
after an orders to a district courte The courts upon filing
of the proper petitions shall cause the forms and orders of
the commissioner to be brought before ity and upon. hearing
the casey the court shall either affirm or reverse and
vacate the order of the commissioner.

(3) The court may suspend or stay a final order of the
commissioner under this section pending trial of the issues
or an appeal.

Section 18. Financial securityes (1) The corporation
shall maintain at all times uncbligated funds adequate to
meet:

{a) its obligations under membership contracts; and

{b) all costs and expensess

{2} In additiony reserves of a 1legal services
corporation in cashe certificates of deposits obligations
issued or guaranteed by the government of the United Statess
or other assets approved by the commissioner aust be
maintained in an amount not less than the lesser of:

(a} $5004000; or

m o+ W N

-~ >

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 2314/01

(b} an amount equal to 1 month's average income from
dues or fees paid to the corporation by its members or
beneficiariess

(3) The determination of minimum reserves is subjecty
as to amounts payabile to contracting attorneyss to any right
of the corporation to prorate amounts under the terms of its
contracts with contracting attorneyse The commissioner may
decrease or suspend the requirements of this section {if he
finds that the action is in the best interest of the members
of the corporatione

Section 19« Annual reporte Each lega't services
corporation shall make and file annually with the
commissioner before March 1 a report under oath setting
forths

{1) the name of the corporation;

{2) the address of its registered office in this state
and the name of its registered agent at that address;

{3} the names and addresses of its directors and
officers;

{4} @ brief statement of the character of the affairs
that the corporatien is actually conducting;

{5) the awount of al) dues or fees collected from Its
members in the last fiscal years the amounts actually paid
during that year for legal services for the benefit of its

members or beneficiariess and the amounts placed in

-12~
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reserves;

{6) a balance sheet and statement of income and
expenditures for the wmost recent fiscal year of the
corporationy prepared and verified by two officers of the
corporation and certified by a certified public accountant;
and

{7) a statement of any other facts or information
concerning the financlal affairs of the legal services
corporation that may reasonably be required by the
commissioners

Section 20« Examination of 3 Tegal services
corporations {1} 1If the copmissioner believes a legal
services corporation is wunable or potentially unable to
fulifill its contractual obligations to its mewmberss the
commissioner may conduct an examination of that corporation.

{2) €£ach officersy employee. or agent of a Tegal
services corporation examined shall produce and make
available +to the commissioner or his examiner the accountss
recordss documentss fileses informationy assetss and matters
in his possession or contrel relating to the subject of the
examinatione

{3) The commissioner or his examiner shall wake a
verified report of the examinatione

{4} The report shall comprise only facts appearing

from the bookse paperss recordsy and documents of the
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corporation examined; facts ascertained from the testimonys
under oaths of indlividuals concerning its affairs; and
conclusions and recommendations as warranted by those factse

{5) The commissioner shall furnish a copy of the
proposed report to the corporation examined not less than 20
days prior to filing of the report in his offices If the
corporation requests a hearings in writings within the
20~day periods the commissioner shall grant one with respect
to the veport and may not file the report until after the
hearing and after modificationse if anysy that the
commissioner considers propers

Section 21. Feess {1) Each legal services corporation
must pay the following fees to the commissioner for
enforcement of the provisions of [this act]:

{a) for an enrolliment representative®s license:

{i) application for an original 1license including
examination and issuance of liceNSGeesesscssccsssscncesesll;

(it} annual renewadlecsevsssscesscssscscssssansssssnes 55

{b} for filing any other statement or reportecsesses 1j

(c) for a certified copy of any document or other
paper filed in the offlice 0f the COMMiSSiONGresscsecoscescanssse
sesssrensescasssassssssscesnssunvasecnsnsase50 cents a page;

{d) for the certificate and for affixing the seal
theretdensessesccsccevacssevscnacsensscscnssosnccsnncccensd 13

{e) for filing of & membership CcontracCtesessecasse$10;
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(f) for filing of a membership contract packagees«+$25;

{g) for fFiling the annual reportescsscccsseses20 cents
for each individual or family unit the corporation covered
at the close of the year to which the annual report is
applicabley with a minimum of $100.

{2) The commissioner shall deposit with the state
treasurer to the credit of the earmarked revenue fund, state
insurance commissioner accounts 3all fees received by him
under this sectione The fees collected shali be used to pay
the cost of the duties imposed wuwpon the commissioner by
[this act]e

Section 22« Premiu® tax exemption. A legal services
corporation is exempt from all premium taxess

Section 23. OGrievance procedure —-- complaints against
the corporatione A meaber of a legal services corporation
who believes himself to be aggrieved by any act or omission
of the corporation or its officerss directorss or employees
may file a statement in writing of his grievance In the
office of the commissionere and the commissioner shall
investigate the grievances No investigation by the
commissioner may act as a bar to any suit in a court of
competent Jurisdiction instituted by the aggrieved member or
as a bar to any defense by the involved corporatione

Section 2%4e Grievance procedures -~ complaints against

attorneyse The commissioner shall refer any complaints
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received by him concerning the conduct of contracting
attorneys to the commission on practice of the Montana
supreme courte

Section 25« Malpractice insurances Contracting
attorneys shall maintain such malpractice insurance as the
corporation considers propere The commissioner may establish
a rule setting a minimum amount of walpractice coverage to
be maintained by each contracting attorneys.

Section 26« Nonliability for attorney®s malpractices
A legal services corporation and its officers and directors
are not Viable for damages resulting from neglecty
misfeasances malfeasancey or malpractice on the part of any
contracting attorneys

Section 27« Trade practices prohibitede In order to
regultate trade practices of legal services corporationss the
following prohibitions are imposed:

{1) No person may makee issuey circulates cor cause to
be mades ¥issuedy or circulated any estimatey circulary or
statement misrepresenting the terms of any legal services
corporation membership contract issued or to be issued or
the benefits or advantages promised thereby.

{2} No person may makes publishy disseminates
circulates or place before the public or causee directly or
indirectlys to be mades publisheds disseminateds circulateds

or placed before the publice in any waye an advertisemente
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announcementy or statementsy whether written or oraly
containing any representation with respect to the business
of a legal services corporation that is false or misleadinge

(3) No person may make or issue or cause to he made or
issued any written or oral staténent misrepresenting or
making incomplete comparisons as to the termss conditionse
or benefits contained in any legal services <corporation
membership contract tending to induce a member to cancel or
coavert any membership contracts

(4} No person may file witsn any public official; makes
publishs disseminatey circutates or deliver to any person;g
place before the public; or causey directly or indirectly,s
to be mades publisheds disseminatedy circulatedy delivered
to any persony or placed before the public any false or
misleading statement concerning the financial condition of a
Tegal services corporation with intent to deceive.

(5) No person may make any false entry in any booke
reporte or statement of any tegal services corporation with
intent to deceive any agent or examiner lawfully appointed
to examine its condition or any of its affairs or any public
official to whom the legal services corporation is reguired
by law to report or whe has authority by law to examine its
condition or any of its affairse No person maye with like
intenty willfully omit to make a true entry of any material

fact pertaining to the business of the legal services
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corporation in any books reports or statement of the 1legal
services corporatione

{6} No person may makey publishy disseminates or
circulatey directly or indirectlys or aide abety or
encourage the makingy publishinge disseminatings or
circulating of any oral or written statement or any
pamphletes circulary articley or literature that is false or
maliciously critical of or derogatory to the financial
condition of a legal services corporation or of an
organization proposing to become a legal services
corporation and that is calculated to injure any person
engaged or proposing to engage in the business of operating
a legal services ceorporation.

{7} No person may enter into an agreement to commit
ore by any concerted actions commit any act of boycotte
coercions or intimidation resulting in or tending to result
in unreasonable restraint of the operaticn of Tegal services
corporationse

{8) No person wmay knowingly make or permit any
unreasonable discrimination between individuals in any
classification establishad by a Tegal services corporation
as to the amount of dues or rates charged for any membership
contracte +the benefits payable thereunders any of the terms
and conditions of the contracty or any other matters

Howeversy a Tlegal services corporation maye within the
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discretion of its board of directorse 1imit or define the
classes of persons who are etigible to become membersy 1imit
and specify the benefits that it will furnishs and specify
such benefits as it undertakes to furnish into classes or
kindss A 1legal services corporation may make available to
its members legal services or reimbursement therefor as the
board of directors of that corporation may approvee

Section 28e Certain exclusionse (1} Nothing contained
in [subsection (8) of section 27] includes within the
definition of discrimination any of the following practices:

{a) readjustment of the rate of payment for membership
in a legal services corporation under a group contract based
on the 1loss or expense experience thereunder at the end of
the first or any subsequent contract year thereunder which
may be made retroactive only for that contract year;

{b) in the case of membership contracts issued on the
preauthorlzed bank draft or a simitar plans making allowance
to members in an amount that fairly represents the saving in
collection expense;

{¢c) reduction of the rate of payment for group
contracts covering a large number of members not exceeding
savings in administrative expenses reasonably attributable
to these contracts as compared with contracts offering
similar benefits to smaller numbers of members;

(d) issving individual mesbership contracts on a
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“salary savings™ or payroll deduction plan reasonably
commensurate with the savings made by use of such plane

{2) Nothing in [this act] gives the commissioner power
to fix and determine a rate 1level by classification or
otherwises

Section 2%« Notice of violation -~ conferencee« If the
commissioner for any reason has cause to believe that a
violation of [this act] has occurred or is threateneds the
commiSsioner may give written notice to the 1legal services
corporation and to the representatives or other persons wheo
appear to be involved in the suspected violation to arrange
a conference with the alleged violators or their authorized
representative for the purpose of attempting to ascertain
the facts vrelating to the suspected viclation ande if ¥t
appears that a violation has occurred or is threateneds to
arrive at an adequate and effectjve means of correcting or
preventing the violations

Section 30, Cease and desist order -— hearinge (1) The
commissioner acting in the name of the state may issue an
order directing a legal services corporation or a
representative of a 1egal services corporation to cease and
desist from engaging in any act or practice in violation of
the provisions of [this act].

(2) Within 15 days after service of the orders the

respondent may request a hearing on the question of whether
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acts or practices in violation of [this act] have occurreds
The hearing must be conducted under the Montana
Administrative Procedure Acts

Section 3le Injunctive relief. If there has been a
violation of the provisions of [this act] and the
commissioner elects not to issue a cease and desist order or
if there is noncompliance with a cease and desist order
issued under [this actle the commissioner may ¥institute a
proceeding to obtain injunctive reliefy receivershipe or
other appropriate relief in the Jdistrict court of the county
in which the violation occurr.d or in which the principal
place of pbusiness of the 1legal services corporation is
locateds Any proceeding under this section must conform to
the requirements of Titie 27+ except that the commissicner
is not required to allege facts tending to¢ show the lack of
an adeguate remedy at law or tending to show irreparable
damage or 10S5se

Section 32. ©Dissolutions A dissolution or liquidation
of a 1legal services corporation must be under the
supervision of the commissionery and wmembers® claims must be
given priority over all other claims except cost of
liquidationes

Section 33. Method of dissolutione A Tegal services
corporation may be dissolved at any time by a vote of its

board of directors after such action has been approved by
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the commissionere In the case of voluntary dissolutions the
disposition of the affairs of the corporation must be made
by the officersy and when the liquidation has been completed
and a final statement has been filed with and approved by
the commissionery the provisions for voluntary dissolution
under the Montana Nonprofit Corporation Act must be followed
to dissolve the corporatione 1In a1l other cases in which a
legal services corporation is found to be insolvent or to
have violated the gprovisions of [this act}e on a
determination of that condition and after due notice and
hearings the affzirs of the corporation must be disposed of
by a liguidator appointed by and under the supervision of
the commissioners
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