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IN 'I'UE HOUSE 

Introduced and referred to 
committee em Judiciary. 

Committee recommend bill do 
pass as amended. Report 
adopted. 

Bill printed and placed on 
members• desks. 

Second reading, do pass. 

Correctly enqrossed. 

Third reading, passed. 
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Transmitted to Senate. 
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Committee recommend bill be 
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DEFENDANT WHO IS PROVIDED WITH COURT-APPOINTED COUNSEL ~AY 

BE REQUIRED UPON CONVICTION TO R=PAY THE COSTS OF CGUNSEL AS 

A PART GF OR A CONDITION UNDER THE SENTENCE; AMENDING 

SECTIO~S 46-a-101 A~D 46-18-20ly MCA." 

BE IT E~ACTEO 3Y THE LEGISLATURE OF TH~ STATE OF MONTANA: 

Section 1. Section 46-8-101, MCA, is amended to read: 

"46-8-101. Riqht to counsel. (11 fvery defenoant 

brought before the ccurt must be informed ~y the court that 

it is his right to have counsel oefore proceeding and must 

be asked if he desires the aid of counsel. 

(2) The defendant, if charged with a felony, must be 

advised that counsel will be furnished at state expense if 

he is unable to employ counsel as~Lmio~u~~ 

~~~~~f_L~~l· If the offense charged is a 

felony and if the defendant desires counsel and is unable to 

employ counsel, a court of record must assign counsel tc 

defend hi;n. 

(3) If the offense charged is a misdemeanor and if the 

defendant desires counsel and is unable to employ counsel, d 

court of record in the interest cf justice may assign 

LC 0572/01 

1 counsel to defend him•" 

2 ~-SECTION• Section 2. Eligibility for 

3 court-appointed counsel. (1) Any defendant who desires 

4 counsel and is unable to employ counsel shall submit under 

5 oath to the court at the time of his initial appearance a 

6 verified financial statement showing his financial inability 

7 to obtain counsel. 

8 (2) Appointed counsel may not be denied to any person 

9 merely because his friends or relatives have the resources 

10 to retain counsel or because he has deposited or is capable 

11 of depositing security for his release. Counsel shall be 

12 provided tc any person who is financially unable to obtain 

13 representation without substantial hardship in providing 

14 necessities to himself or his family. 

15 ~SECTIQN. Section 3. Informing defendant regarding 

16 false swearing of oath on financial statement repayment 

11 of costs of counsel. The court of recoru shall inform the 

18 defendant that: 

19 (1) if he makes a false statement under oath regarding 

20 his financial inability to obtain counsel, he may be charged 

21 with the additional offense of false swearing; 

22 (2) he may be required to pay all or a portion of the 

23 compensation and expenses incurred by his court-appointed 

24 counsel as a part of or a condition under his sentence 

25 should he be convicted of an offense. 

I N T R 0 D U C E D B 1 L L 
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lilai~.Ilmi. Section 4• 

court-appointed counsel by 

Payment of 

defendant 

LC 0572/0I 

costs 

condition 

of 

cf 

sentence. (I) Under the provisions of 46-18-ZOlo the court 

may require a convicted defendant to pay the costs of 

court-appointed counsel as a part of cr a condition under 

his sentence. 

(2} Costs must be limited to reasonable compensation 

and costs incurred by the court-appointed counsel in the 

criminal proceeding. Costs may not include expenses inherent 

in providing a constitutionally guaranteed jury trial or 

expenditures in connection with the maintenance and 

operation of government agencies that must be rr.ade by the 

public irrespective of specific violations of law. 

(3) The court may not sentence a defendant to pay the 

costs of court-appointed counsel unless the defendant is or 

will be able to pay them. In deterillining the amount and 

method of payment of costs, the court shall take account of 

the financial resources of the defendant and the nature of 

the burden that payment of costs will impose. 

(4} A defendant who has been sentenced to pay costs 

and who is not in contumacious default in the payment 

thereof may at any time petition the court that sentenced 

him for remission of the payment of costs or of any unpaid 

portion thereof. If it appears to the satisfaction of the 

court that payment of the amount due will impose manifest 
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hardship on the d€fendant or his immediate fdmilyo the ccurt 

may remit all or part of the amount due in cos~s or ~o~ify 

the method of payment. 

~-SfkiiDhs Section 5. Time and method of payment of 

costs. When a defendant is sentenced to pay th~ ccsts of 

court-appointed counsel, the court may order payment tc be 

made within a specified period of time or in specified 

installments. Such payments shall be made to the clerk of 

the district court. The clerk of the district 

disburse the payments to the county or 

responsible for the expenses of court-appointed 

provided for in 46-8-201. 

court sha 11 

state agency 

counsel as 

!if~~ Section 6. Effect of nonpayment of 

the costs. (1) When a defendant who is sentenced to pay 

costs of court-appointed counsel defaults in payment thereof 

or of any installment, the court on motion of the county 

attorney or on its own motion may require him to show cause 

why his default should not be treated as conte~pt of court 

and may issue a show cause citation or a warrant of arrest 

for his appearance. 

(2) unless the defendant shows that his default was 

not attributable to an intentional refusal to obey the order 

of the court or to a failure on his part to make a good 

faith effort to make the payment, the court may find that 

his default constitutes contempt and may order him 

-4-
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imprisoned until the payment, or a specified part thereof, 

is made. 

(3) The term of i~prisonment for contempt for 

nonpayment of the costs of court-appointed counsel shall be 

set forth in the judgment and may not exceed 1 day for each 

S25 of the payment, 30 days if the order for payment of 

costs was imposed upon conviction of a misdemeanor, or 1 

year in any other case, whichever is the shorter period. A 

person committed for nonpayment of costs must be given 

credit toward payment for each day of imprisonment at the 

rate specified in the judgment. 

(41 If it appears to the satisfaction of the court 

that the default in the payment of ccsts is not contempt, 

th"! court may enter an order all owl ng ·the defendant 

additional time for payment, reducing the amount of the 

payment or of each installment, or revoking the order for 

payment or the unpaid portion thereof in whole or in part. 

(51 A default in the payment of costs or any 

instcllment thereof may be collected by any means authorized 

by law for the enforcement of a judgment• The writ of 

execution for the collection of costs may not discharge a 

defendant committed to imprisonment for contempt until the 

amount of the payment for costs has actually been collected. 

Section 7. Section 46-18-201, MCA, is 3rnended to read: 

"46-18-201. Sentences that may be imposed. (11 
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Whenever a person has been found guilty of an offense upon a 

verdict or a plea of guilty, the court may: 

(a) defer imposition of sentence• excepting sentences 

for driving under the influence of alcohol or drugs. for a 

period not exceeding 1 year for any misdemeanor or for a 

period not exceeding 3 years for any felony. The sentencing 

judge may impose upon the defendant any reasonable 

restrictions or conditions during the period of the deferred 

imposition. Such reasonable restrictions or conditions may 

include: 

(il jail base release; 

(iii jail time not exceeding 90 days; 

(iii) conditions for probation; 

(iv) restitution; 

LXL-~yment gf_ cgsts of~~~t~_coyosel ~ 

provjded_ung~~~tign_~ 

t•t~ any other reasonable conditions considered 

necessary for rehabilitation or for the protection of 

society; or 

t•+t~ any combination of the above; 

(b) suspend execution of sentence up to the maximu~ 

sentence allowed for the particul2r offense. The sentencing 

judge may impose on the defendont any reasonable 

restrictions ~~~~~ during the period of suspended 

sentence. Such reasonable restrictions ~go~~ may 

-6- fiB 618 
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include any of those listed in subsections (l){a)(i) through 

(C) impose a fine as provided by law for the offense; 

1J1l.-U1Uii re ~t._gf_~.i.t~--~tl=..lPPOi nte.(j 

~unsel a~provjded_in_~tlgn~~ 

tdt~ commit the defendant to a ccrrecticna1 

7 institution with or without a fine as provided by law for 

8 the offense; 

9 tetLfl impose any combination of subsections (l)(b)~ 

10 t~ttety-a"d-tttt&t !hLgU9b-1~~· 

11 (2) If any restrictions or conoitions imposed under 

12 subsection (l)(a) or (1)(b) are violated, any elapsed time, 

13 except jail time, is not a credit against the sentence 

14 unless the court orders otherwise. 

15 (3) Except as provided in 46-1B-222o the ;~position or 

16 execution of the first 2 years of a sentence of imprisonment 

17 impcsec under the following sections may not be deferred or 

45-5-202(2), 45-5-302(2), 18 

19 

suspanded: 45-5-103(2), 

45-5-303(2), 45-5-~01(2)• 45-5-503(2) and {3), 45-9-101(2) 

20 and {3}, 45-9-102(3), and 45-9-103(2). 

21 (4) Except as provided in 46-18-222, the imposition or 

22 execution of the first 10 years of a sentence of 

23 imprisonment imposed under 45-5-102(2) may not be deferred 

24 or suspended.• 

25 Section B. Codification instruction. Sections 2 
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through 6 are intended to be codified as an integral o~rt of 

Title 46, chapter a, and the provisions of Title 46• chapter 

s, apply to sections 2 through 6o 

-End-
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Approved by Committee 
on Judiciary 

HOUSE Sill NO. 698 

INTRODUCED BY HEYER, HEMSTAOo FABRECAo PlSTORIAo 

KOOREo BERGENEo 0°CONNELlo MENAHANo KEEOYo 

YAROLEYo HUENNEKENSo SIVERTSEN, KEYSER 

A Bill FOR AN ACT ENTITLED: "AN ACT TO PROVIDE THAT A 

DEFENDANT WHO IS PROVIDED WITH COURT-APPOINTED COUNSEL MAY 

BE REQUIRED UPON CONVICTION TO REPAY THE COSTS OF COUNSEL AS 

A PART OF OR A CONDITION UNOER THE SENTENCE; AMENDING 

SECTIONS 46-8-lOl AND 46-18-20lo MCAo" 

BE IT ENACTED BY THE lEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 46-8-lOlr MCA, is amended to read: 

"46-8-1 Olo Right to counsel. ( 1) Every defendant 

brought before the court aust be informed by the court that 

it i~ his right to have counsel before proceeding and must 

be a~ked if he desires the aid of counsel. 

( 2) The defendant, if charged with a fe 1 onyo must be 

advised that counsel will be furnished at state expense if 

he i~ unable to eMploy counsel ~~~L~~~[~ 

provisions of f1ecti£n_£J• If the offense charged is a 

felony and if the defendant desires counsel and is unable to 

employ counsel, a court of record must assign counsel to 

defend him. 

(3) If the offense charged is a misdemeanor and if the 

HB 0698/02 

1 defendant desires counsel and is unable to employ counsel• a 

2 court of record in the 1nterest of justice .ay assign 

3 counsel to defend him.• 

4 ~ SECTIO~~ Section 2o Eligibility for 

5 court-appointed counsel. (1) Any defendant who desires 

6 counsel and is unable to employ counsel shall submit under 

7 oath to the court at the time of his initial appearance a 

8 verified financial state~nt showing his financial inability 

9 to obtain counsel. 

10 (2) Appointed counsel aay not be denied to any person 

11 ~e~ely because his friends or relatives have the resources 

12 to retain counsel or because he has deposited or is capable 

l3 of depositing security for his ~elease. Counsel shall be 

14 provtded to any pe~son who is financially unable to obtain 

15 representation ~ithout substantial ha~dship in providing 

16 necessities to himself or his family. 

17 NEW SEC!lONo Section 3. Inforaing defendant regarding 

18 false swearing of oath on financial state•ent repaycaent 

19 of costs of counsel. The cou~t of record shall inform the 

20 defendant that: 

21 (1) if he makes a false statement under oath regarding 

22 his financial i nab i 1i ty to obtain counse lo he •ay be charged 

23 with the additional offense of false swearing; 

24 {21 he may be required to pay all or a portion of the 

25 compensation and expenses incurred by his court-appointed 

-2- HB 698 
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counsel as a part of or a condition under his sentence 

should he oe convicted of an offense. 

!:!5.!L SECTION~ Section 4. 

court-appointed counsel by 

Paynoent of 

defendant 

costs 

condition 

of 

of 

sentence. (l) Under the provisions of 46-18-201. the court 

~ay require a convicted defendant to pay the costs of 

court-appointed counsel as a part of or a condition under 

his sentence. 

(21 Costs must be limited to reasonable compensation 

and costs 1ncurred by the court-appointed counsel in the 

crieinat proceeding. Costs •ay not include expenses inherent 

in providing a constitutionally guaranteed jury trial or 

in connection with the malntendflce and expenditures 

operation of government agencies that MUst be •ade by the 

public irrespective of specific violations of law. 

(31 The court ~ay not sentence a defendant to pay the 

costs of court-appointed counsel unless the defendant is or 

will be able to pay them. In determining the aMOunt and 

method of payment of costso the court shall take account of 

the financial resources of the defendant and the nature of 

the burden that pay~nt of costs will impose. 

(4) A defendant who has been sentenced to pay costs 

and who is not in contumacious default in the payment 

thereof ~y dt any ti•e petition the court that sentenced 

hiM for remission of the payment of costs or of any unpaid 

-3- H[l 698 
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portion thereof. If it appears to the satisfact.ion of the 

court that payment of the amount due will impose manifest 

hardship on the defendant or his immediate family. the court 

may remit all or part of the amount due in costs o~ modify 

the method of pay~nt. 

NEW SECTIO~~ Section 5. fi-a and method of pay~nt of 

costs. When a defendant is sentenced to pay the costs of 

court-appointed counsel. the court may o~der pay-ant to be 

made within a specified period of time or in specified 

installments. Such payments shall be made to the clerk of 

the district court. The clerk of the district court shall 

disburse the paynents to the county or s tate a gene y 

responsible for the expenses of court-appointed counsel as 

provided for in 46-8-201. 

~~w SECI!Q~ Section 6o Effect of nonpayment of 

costs. (1) When a defendant who is sentenced to pay the 

costs of court-appointed counsel defaults in payment thereof 

or of any installment. the court on aotion of the county 

attorney or on its own motion may require him to show cause 

why his default should not be treated as contempt of court 

and may issue a show cause Citation or a warrant of arrest 

for his appearance. 

f2) Unless the defendant shows that his default was 

not attributable to an irltentional refusal to obey the order 

of the court or to a failure on his part to make a good 

-4- HB 698 
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faith eff~rt to •ake the payment• the court may find that 

his default constitut9S CIVI~ conte•pt end--~y--e~d~--ftfm 

ieprisen~d--~ntt+--~he-p8T.ent.-er-e-~~e~~*eft-p~~-~he~~~ 

~~M~de. 

(3) The term of ioprisonment for contempt ror 

nonpayment of the costs of court-appointed counsel shall be 

set forth in the judgment and may not exceed l day for each 

S2S of the payment, 30 days if the order for payment of 

costs was imposed upon conviction of a misdemeanor, or 

year in any other case, whichever is the shorter period. A 

person committed for nonpa~ment of costs ~st be given 

crectit toward payment for each day of imprisonment at the 

rate specified in the ;udgeent. 

(<tJ If it appears to the satisfaction of the court 

that the default in the pay&ent of costs is not contempt• 

the court may enter an order allowing the defendant 

additional time for pay~ntt reducing the amount of the 

payment or of each installment, or revoking the order for 

payment or the unpaid portion thereof in whole or in part. 

(5) A default in the payment of costs or an~ 

install~nt thereof may be collected by any means authorized 

oy law for the enforcement of a judgment. The writ of 

execution for the collection of costs may not discharge a 

defendant committed to i~prisonment for contempt until the 

amount of the payment for costs has actually been collected. 
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Section 7. Section <t6-18-ZOlo HCA• is amended to· read: 

"46-18-201. Sentences that may be illlposed. (1) 

Whenever a person has been found guilty of an offense upon a 

verdict or a plea of guilty, the court may: 

(at defer imposition of sentence, excepting sentences 

for driving under the influence of alcohol or drugs, for a 

period not exceeding 1 year for any misdemeanor or for a 

period not exceeding 3 years for any felony. The sentencing 

judge may impose upon the defendant any reasonable 

restrictions or conditions during the period of the deferred 

imposition. Such reasonable restrictions or conditions may 

include: 

(i) Jail base release; 

Iii) jail time not exceeding 90 days; 

(iii) conditiOhs for probation; 

( iv) restitution; 

.f..tl---'2::!~!!!_of_f.OSts _ _Q_f_f.2Y!.!=~~int~g counsel as 

QL!:!:!!i.!!!l£! und~[ secti on_ili 

t•t1Yil any other reasonable conditions considered 

necessary for rehabilitation or for the protection of 

socletyi or-

tvtt1vill any colllbination of the above; 

(b) suspend execution of sentence up to the maxi~m 

sentence allowed for the particular offense. The sentencing 

JUdge may impose on the defendant any reasonable 

-b- HS 698 
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restrictions or conditions during the period of suspended 

sentence. Such reasonable restrictions or conditions may 

include any of those lasted in subsections (l){a.(i) through 

tl-ttei"t•+t 1llii!lil:lil· 

(c) impose a fine as provided by Jaw for the offense; 

1Ql--~~r~-~nt __ 2f__~!-s ___ 2f c ou r t- ag.egJ.!!.!!tl! 

ff!!!~L~L{!rovi![~l!!_[sectioo ill 

tet ill co-it the defendant to a 

institution with or without a fine as provided 

correctional 

by law for 

10 the offense; 

11 tetl!l impose any co~ination of subsections {1)(b}~ 

12 t~ttet....-and-f-lttdt !!!r2~lll.tt~· 

13 (2} If any restrictions o.- conditions iMposed under 

l~ subsection {l)(a) or (l)(b) are violated, any elapsed time, 

15 except jail tiMeo is not a credit against the sentence 

16 unless the court orders otherwise. 

17 (3) Except as provided in 46-18-222• the iMposition or 

18 execution of the first 2 years of a sentence of imprisonment 

19 iaposed under the followinq sections ady not be defe.-red or 

4.5-5-202 ( 2}. 45-5-302(21• 20 

21 

suspended: 45-~103(2}• 

~5-5-303(2}• ~5-5-401(2)• 45-5-503{2} and (3)• 45-9-101{2) 

22 and (3). 4~9-102(3}9 and 45-9-103(,21• 

23 (4) E~<cept as provided in 46-.18-222• the i~~~position or 

24 execution of the first 10 years of a sentence of 

25 i~rison~nt iMposed under 45-5-102(2) may not be deferred 

-7- H8 698 
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or suspended." 

Section 8. Codification inst.-uc t ion. Sections 2 

through 6 a.-e intended to be codified as an integral part of 

Title 46, chapter a, and the provisions or Title 46o chapter 

e, apply to sections 2 through 6. 

-End-

-8- HB 698 
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HOUSE BILL IIJ. 698 

INTRDOUCED BY ME:1'9h HEKSTAih FABRKA• PJS·TORU,, 

MOORE; BERGENEo O•CONNELlo KE~HANo KEEOV, 

YARlM..EYo Hut:NN"EKENSo SIVERTSEN, KEYSER 

A Sill FOR AN ACT ENTITLED: •AN ACT TO PROVIDE THAT A 

DEFENDANT WHO IS PROVIDED WITH COURT-APPOINTED COUNSEL MAY 

BE REQUIRED UPON CONVICTION TO REPAY THE COSTS OF COUNS"El AS 

A PA"II;T OF OR A CONDITION UNDER THE SENTENCE; AMENDING 

SECTIONS 46-8-101 AND .. 6-18-2~1• MCA.• 

BE IT EMACTEO BY THE LE'GISl.KTURE OF THE S~ATE OF MOfrtTANA: 

Sect:iorJ 1. Section 46-11-IOh -MAo is· a-nded to read: 

""'6-B-101. Right to counsel. ( 1t Every defendant 

brought: before the court: -st be i nfor•ed by the court that: 

it is his rig~ to have counsel before proceeding and 8Ust 

be asked if he desires 'the aid of couns·el. 

(2) The defendante if cflarged with a felony, -.ust be 

advised that counsel vi 11 be fur'ftished at state eKpease if 

he is unable to e.aploy counsel as dete£.tned undeL~ 

proYjs·jons of [section 2]• If the off.ense charged is a 

felony and if the defendant desires counsel and is unable to 

employ counselo a court of record .ust assign counsel to 

defend hi•• 

(3) If the offense charged is a •isde-anor and if the 
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defendant desires counsel and is unable to e.aploy counae~.- a 

court of record in the interest of justice _, assign 

counsel to defend hie.• 

NEW SEt:TION. Secti.on 2. Eli-gibUity few 

court-appointed counsel. Cl) Any defendant who desires 

counsel and is unoilble to ~loy coun--1 ·sha·lt· suNit under 

oath to the court at the ti- of his initial appearance a 

verified financial ·state.-ent. 5howing his fin-cial inabil-ity 

to obtain counsel. 

(2) Appointed counsel _, not be denied to any person 

-ely because his friends or relat:iv·es have the resources 

to retain counsel or because he has deposited or is capable 

of depositing securi-ty ·for his re-lease. Counsel· shall: be 

provided to any person who is n-ncialty ui'Bbl• to -obtain 

representation without svbstanti·at hard5hip in pl'-i<6i09 

necessities t:o hieself or his faaily. 

NEW SECTION• Section 3. lnfor•ing defendant regarding 

false s-aring of oath on financial state-.nt. ~ Tepay-t: 

of costs of counsel. The court: of -record shal I infore the 

defendant that: 

( 1) if he eakes a false st:ate_..t: under oath regarding 

his financial 'inability to obtain eounselo he eay be charged 

with the additional offense of false swearing; 

(2) he eay lle required to pay all or a portion of the 

compensation and expenses incurred by his court-appoint-ed 

-2- HB 698 
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couns-el as a part of or a condit•on under ~i5 sentence 

should he be convicted of an offense. 

NEW SECTION. Sec~ion '-• Pay-nt: of costs of 

court-appointed coun10el by defendant condition of 

sentence. (1) Under the provl5ions of lo6-l&-20lo t~e court 

-y require a convicted defendant to pay the costs of 

court-appointed coun5eJ as a part of or a condition under 

hi5 sentence. 

f2J Costs IIUSt be H•i·ted to reasonable c~nsation 

~ costs incurred by the court-appointed counsel in the 

cri•inai proc•ding. Costs aay not include expenses inherent 

in provtcting a constitutiahirtfy guaranteed jury trial. or 

expend it vres i n c onnec: U on wi ~ ~ •aintenance and 

operation of govern~t agencies that ~~t be -.de by the 

public irrespective of specif'fc violations of· law. 

(3) The court aay not sentence a defendan~ to pay the 

costs. of court-appointed counsel unless the defendant l s or 

will: be able to pay the•• In deter•ining the -m and 

_..hod of pay-nt of costso the court shall· take account of 

the financial re~urces of the lfefendant and the nature of 

the burcien thillt. pay-nt of costs wi 11 iapose. 

(loJ A clefen6al~ who hils been sentenced to pay cosu 

and who is not in • con~lous default: in the pay~ 

ther-f ..,, at any t i.- petition the court th.n s.entenoed 

hi• for r .. ission of the pay-.nt of ·costs or .of any unpaid 
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portion ther.,f"·. If it appears to the satisfaction of the 

court that pay-m of the a-nt due wi I 1 i~s·e -• fest 

hardship on the defendant or his i .. ediate f~lY• the court 

•ay reait all or part of the a-nt due in costs Of" -ntcy 

the aethod of pa w .. nt • 

NEw· SECllOII. Sect:iCIA s. Tille and ~hod of pay~ of 

costs. When .a defendant is sentenced to pay the costs of 

court-appointed counselo the court aay order pay-t to be 

made within a specified period of tiae or in specified 

instan-t-s. Such pay-.nt:s shall be -• to the cler:k M 

the district court. The clerk of the district court shall 

disbur5e the pay~s to the county or st:.te agency 

responsible for the expense-s of court-appoint-eel· coun5el 

provided for in lt6-8-201. 

NEW SEtTI91!e Section 6. Effect of nonpayaent. 

as 

of 

costs. UJ When a defenctat'l't. who is senteoced to pay the 

costs of court~appointed counsel defavlts in payaent: thereof 

or of any instal l-t • the court: on -..ton •f the county 

attorney or on i t.s own 11101:i on aay requi-re· hi• to sa- cause 

why his default should not be treated as conte-.pt of court 

and •ay issue a slilow cause citation ·or a warrant of arf!e5t 

for lli s appearance. 

(2) Unless the defendWit sll-s that his default vas 

not attri~abht to an tnt.entional. refusal ta. obey the -order 

of the court or to a fa-Uure on ·bts part to •alte a good 

-+- H8 698 



1 

l 

3 

It 

5 

6 

7 

a 

9 

10 

11 

lZ 

13 

lit 

15 

lt. 

17 

18 

19 

zo 

21 

22 

23 

24 

25 

Hll Ofo98/02 

faU:h effor~ ~o .atte the' pay..n:. thlt cwr·t! -r f!ind that 

his' ·ctefaul t constitut-es CIVIL cacftellpt emt--_,~_,__,..... 

i-.. i-..ned--~i+-1:fte-~~-· Sp!ee U'.ioetl<-p~Jier"-h ·--... 
{3) The ter• of l~rson.ent foT conte-.pt for 

nonpay•nt of the costs of court-appointed counsel -shall :be 

set forth in the" judg•nt and -y not exceed I day for each 

525 of t.he pay-t• 30 days if the order for 'pay-t of 

costs was i~sed upon c-iction of a •i.sd-ancn• or 1 

year in any other caseo whichever is t.he shorter period• • 

person c-itt.ed for nonpay-.t of costs ant. be given 

credit toward payae-nt for each day of i~~pri,;on-t at the 

rate specified in the judq•nt• 

(ltl If it appears to the satisfHUon of the court 

that the de-fault in the pcry-nt of costs is not conte11pt• 

the court. aay enter an order allowing the defendant 

additional ti- for pay•nt. reduci-ng the aiiOUnt. of <the 

payaent or -of each install-t• or TIWotling tt.e· order for 

pay-nt or the unpaid. port:·ion thereof in whole or in part• 

(5) A default. in the pay-nt of costs or any 

instaH•nt theT-f aay be collected by any -ans authoriz-ed 

by taw for ~he enforce-nt of a judg•nt. The writ of 

execution for the collection of costs _, not di·scharge a 

defendant. co-itted t.o iapriso~t. for conteapt -t."i'l ·the 

a110unt of the pay-nt for costs has actually been -co'tlectred. 
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Section 7. ·Section 4~18-20h "'"• i.s .-mted too r-d: 

•~t6·-l&-2Cll. Senten:c:e5 that •ill' be i-.posecs. (1) 

Whenever a person has bee• "found gu i1 ty of an offense upon a 

v~dict or a plea of guilty, the court aay: 

(a) defer i•positiorl' of slMrtencee except-ing sentenc.es 

for driving under the ilwfl.-nce of ·alcoh-ol· ·or «ugs. for a 

pilr i od not ex t:eecU ng 1 year f- any •i sdeaeanor or •f or a 

period not exceeding 3 years for any felony. The sentencing 

judge 111ay i.-pose upon the defendant any r-sonable 

restrictionl> or conditions during the period of "the deferred 

i~~positlon. Such reasonable rest·riC'tions or coltdit·ions aay 

include: 

(i) jail base release; 

{ii) jail tiae not exceeding 90 day5; 

( i:i i) conditions for .protJa-t!ion; 

( i vt r•stitut:i on; 

!:!l~~nt of cesu of court-~.,;pointed counsel' .as 

Jt!2Vided under [section It); 

~l¥iJ any otheT reasonable conditions considered 

necessary for rehabilitation or for the protection of 

socie~y; or 

t-ri'i1J!!i.l any collbinati on of the abov-e; 

(b) suspend execution of sent:ence up to the UKi­

sentence allowed for the particular- offense. The sentencing 

judge aay itapose on the. defendant any r-e<rsonable 
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reS'h'ktiotK or c:Of!dit ions duT ing the per t·ctd of su-spended 

sentence. Such reasonable- res~.- ktions or- coA!Sitions _, 

include any of those Hsted in slbsections (l)(et:H i )· tbl"ough 

tf'tf~f"'wt 1l:J&aHv!il• 

(C'' i..pose a fine as provided by law· fOil" the o.ffense; 

Cd) require pciY.ent of sons of sourt-.apP'?int:ed 

counsel :!L_Rrovided in (sec:tjon !Ji 

tdt'!U co-tt the defendant to a correctional' 

ilt$t:itut.ion with or tlfithout a fille as provided by law fa.. 

the offense; 

te!tt!l iapose an., coabinati on of subsection5 (1) (b)-. 

fl!t~-t-w-••.t Ut~ liKoi!Qh «Weh 

(2) If· iiRY ~'tri'-C~Uons- « conditions illpOSed under 

subsection (lH'<IJ -or (11 (b J are violated• ltfty· el ap5ed tiae• 

except jail t.iae• is not a credit against the sentence 

unless 1:.he court ord.,-s othenfise. 

('3) EllCept as pr-ovided in ltb-18-222• the i..,ositio• or 

execution of' the f'irst 2 years afi a s8fttlence· of i-.prison-.nt 

iaposed under the fut low in' sectiotts _, not: be deflu"red or 

suspeaded: 45-5-1{)3('2). lt5-5-202 ( 2)9 ~os-5-302 (2). 

4~5-3JBt21.-•; 4,...._.01121• ~5-503(2] and (3) • lts-9-lOif:ZJ 

and (3Je 45-9"-102(3}9 and 45'-9-1G3(•2J• 

(4) Except as provided· in ltb-'18-222• the i~~~posit.ion or 

executi-on of the f<i·rst 10 yearos of a sentence of 

i.-priSan.-t i-.posed under 45-5-102(2) •ay not. be def-erred 
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Section ·a. Cottif'-tcation instruction. Sections 2 

throug!l 6 are intended to be codified as an integral part of 

Title lt6• chapter a, and the pro..,isions of Title ltf>• chapter 

8, apply to sections 2 through 6. 
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HOUSE Bill NO. 698 

INTRODUCED BY MEYER• HEMSTAD• fABREGAt PISTOR!Ao 

MOOREo BERGENE, o•CONNELlo MENAHANo KEEDY, 

YARDLEY, HUENNEKENSo SIVERTSEN, KEY~ER 

A Bill FOR AN ACT ENTITLED: "AN ACT TO PROVIDE THAT A 

DEFENDANT WHO IS PROVIDED WITH COURT-APPOINTED COUNSEL MAY 

BE REQUIRED UPON CONVICTION TO REPAY THE COSTS OF COUNSEL AS 

A PART OF DR A CONDITION UNDER THE SENTENCE; AMENDING 

SECTIONS 46-6-101 AND 46-lB-20lo MCAo" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTAo\1~: 

Section 1. Section 46-8-101. MCAo is alllended to read: 

"46-B-101. Right to counsel. (1) Every defendant 

brouyht before the court .ust be informed by the court that 

it is his right to have counsel before proceeding and must 

be asked if he desires the aid of counsel. 

(2) The defendant, if charged with a felony, must ae 

advosed that counsel will be furnished at state expense if 

he tS unable to e~aploy counsel ~detenni!}~und~!_-~he 

QLQ~ljLQ!!j_Qf_L~~£!i2!!-~J· If the offense charged is a 

felony and if the defendant desires counsel and is unable to 

employ counsel • a court ef-reecrd must assign counsel to 

defend hom. 

[ 31 If the offense charged is a misdemeanor and if the 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Z2 

23 

24 

25 

HB 0698/03 

defendant desires counsel and is unable to employ counsel, a 

court e•-reeoPd in the interest of justtce ~ay assign 

counsel to defend hi~·· 

~EW~ECTIO~~ Section 2. Eligibility for 

court-appointed counsel. {1) Any defendant who desires 

counsel and os unable to employ counsel shall submit under 

oath to the court at the time of his initial appearance a 

verified financial state.ent showing his financial inability 

to obtain counsel. 

{2) Appointed counsel may not be denied to any person 

merely because his friends or relatives have the resources 

to retain counsel or because he has deposited or is capable 

of depositing security for his release. Counsel shall be 

provided to any person who is financially unable to obtain 

representation without substantial hardship in providing 

necessities to himself or his family. 

NEW SEC!IDN~ Section 3. Informing defendant regarding 

false sweartng of oath on financial statement 

of costs of counsel. The court e~-reeord shall 

defendant that: 

rep,oyment 

infonu the 

{1) if he makes a false statement under oath regarding 

his financoal inability to obtain counsel• he may be charged 

with the additional offense of false swearin9; 

{2) he may be required to pay all or a portion of the 

compensation and expenses incurred by his court-appointed 

-z- HB 698 
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counsel as a part of or a condition under his sentence 

should he be convicted of an offense. 

~EW_SEC!IO~~ Section 4• Payment of costs of 

court-appointed counsel by defendant condition of 

sentence. {l) Under the provistons of 46-lB-201. the court 

may require a convicted defendant to pay the costs of 

court-appointed counsel as a part of or a condttion under 

his sentence. 

(2) Costs must be limited to reasonable compensation 

and costs incurred by the court-appointed counsel in the 

crimtnal proceeding. Costs may not include expenses inherent 

in providing a constitutionally guaranteed jury trial or 

expendttures 

operation of 

in connectaon with the maintenance and 

government agencies that must be made oy the 

public irrespective of specific violations of law. 

(3) The court may not sentence a defendant to pay the 

costs of court-appointed counsel unless the defendant is or 

will be able to pay them. In determining the amount and 

method of payment of costs. the court shall take account of 

the financial resources of the defendant and the nature of 

the burden that payment of costs will impose. 

( 4) A defendant who has been sentenced to pay costs 

and who is not in contumacious default an the payment 

thereof may at any time petition the court that sentenced 

him for remission of the payment of costs or of any unpaid 
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portion thereof. If it appears to the satisfdction of the 

court that payment of the amount due wi 11 ampose manifest 

hardship on the defendant or his immedtate family, the court 

may remit all or part of the amount due in costs or modify 

the method of payment. 

NE~~EfTIO~~ Section 5. Time and method of payment of 

costs. Hhen a defendant is sentenced to pay the costs of 

court-appointed counsel• the court may order payment to oe 

made within a specafied period of ti~e or in specified 

installments. Such payments shall be made to the cl~rk of 

the district court. The clerk of the district court shall 

disburse the payments to the county or state agency 

responsible for the expenses of court-appointed counsel 

provided for in 46-8-201. 

!:l1!!~1f! lOt!~ Sect ion 6 • E ff e c t of nonpayment 

as 

of 

costs. (11 When a defendant who i~ sentenced to pay the 

co~ts of court-appoanted counsel defaults in payment thereof 

or of any installment• the court on motion of the county 

attorney or on its own motion may require him to show cause 

why his default should not be treated as contempt of court 

and may issue a show cause citation or a warrant of arrest 

for his appearance. 

(2) Unless the defendant shows that his default was 

not attributable to an intentional refusal to obey the order 

of the court or to a failure on his part to make a yood 
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faith effo~t to make the payment• the cou~t may find that 

his default constitutes CIV~ contempt a"d--May--o~d~~--ft~~ 

?mp~t~o"ed--u~++--~he-~ay~"~~-or-a-spee~f~~d-~a~~-~he~eof~ 

*~-mede. 

{31 The te~m of imprisonment for contempt for 

nonpayment of the costs of cou~t-appointed counsel shall be 

set forth in the judgment and may not exceed l day fo~ each 

~25 of the payment, 30 days if the order fo~ payment of 

costs was 1mposed upon conviction of a misdemeanor. or 

yea~ 1n any other case, whichever is the shorte~ perood. A 

person committed for nonpayment of costs must be given 

credit toward payment for each day of imprisonment at the 

rate spec1fied in the JUdgment. 

{4) If it appears to the satisfaction of the court 

that the aefault 1n the pay~nt of costs is not contempt. 

the court may ente~ an order allowing the defendant 

additional time for payment. reducing the amount of the 

payment or of each installment, o~ revoking the order for 

payment o~ the unpaid po~tion thereof in whole or in part. 

(51 A default on the payment of costs or any 

1nstallment thereof may be collected by any means authorized 

by law fo~ the enforce~nt of a judgment. The writ of 

execution fo~ the collection of costs may not discharge a 

defendant committed to imprisonment for contempt unti 1 the 

amount of the payment for costs has actually been collected. 
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Section 1. Section 46-18-201• HCA, is amended to read: 

"46-18-201. Sentences that may be imposed. ( l) 

Wheneve~ a person has oeen found guilty of an offense upon a 

verdict or a plea of gu1ltyo the court may: 

(a) defer iMposition of sentence, excepting sentences 

for driving under the influence of alcohol or drugs, for a 

period not excee~inq year for any misdemeano~ or for a 

pe~iod not exceeding 3 years for any felony. The sentencing 

judge may tmpose upon the defendant any reasonable 

restrictions or conditions dur1ng the period of the defer~ed 

imposition. Such reasonable restrictions or conditions may 

tnclude: 

Iii jail base release; 

(iii Jail time not exceeding 90 days; 

(iii) conditions for probation; 

(ivl restttution; 

1Yl __ ~~~1_-2f__£~!~ __ 2f__£2Y£!=~~2-f~~ 

~~ideQ~~~~r_[sec!i2~_i]i 

t•t1vil any othe~ reasonable conditions considered 

necessary for rehabilitation or for the _protection of 

society; or 

tv+tlviil any combination of the above; 

(b) suspend execution of sentence up to the maximum 

sentence allowed for the particula~ offense. The sentencing 

judge may impose on the defendant any reasonable 

-6- HB 698 



~ 

2 

3 

4 

5 

6 

1 

8 

HB 0698/03 

restrictions Q£ _ _£Q~di!l~ during the period of suspended 

sentence. Such reasonable restrictions Q[__£Q~ditio~ may 

include any of those listed in subsections (l)(a)(il through 

i+ii~ifY~t 1lli211YllJ• 

{c) impose a fine as provided by law for the offense; 

1~l ___ r~~£~ __ Q2y_~nt _ _Qf__~!_s ___ of __ _£2~£!=~£22!~ 

~~e l_ll_Q~i de~J.Ug£llQ!Lili 

tdt1~1 commit the defendant to a cor recti ondl 

9 institution with or without a fine as provided by law for 

10 the offense; 

11 tetlfl impose any co~inat1on of subsections {l)(b)~ 

12 tlttety-eftd-tlttdt !h~9~1!11~1· 

13 {2) If any restrictions or conditions i•posed under 

14 subsection (1){a) or (ll(b) are violated. any elapsed time, 

15 except jail timeo is not a credit against the sentence 

16 unless the court orders otherwise. 

17 (3) Except as provided in 46-18-222• the imposition or 

18 execution of the first 2 years of a sentence of imprisonment 

19 imposed under the following sections may not be deferred or 

20 suspended: 45-5-103(2)• 45-5-202(21• 45-5-302(2), 

21 45-5-303(21• 45-5-401(2)• 45-5-503{2) and (3)• 45-9-101(2) 

22 and (3), 45-9-102(3)• and 45-9-103{2)• 

23 (4) Except as provided in 46-18-222• the imposition or 

24 execution of the first 10 years of a sentence of 

25 imprisonment imposed under 45-5-102(2) may not be deferred 
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or suspended.u 

Section 8. Codification instruction. Sections 2 

through 6 are intended to be codif1ed as an 1ntegral part of 

Title 46o chapter So and the provisions of Title 46r chapter 

8, apply to sections 2 through 6. 

-End-
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March 25, 1981 

SENATE COMMITTEE-oF THE WHOLE 

Proposed amendments to House Bill 698, third reading copy, as 
follows: 

L. Page 1, line 23. 
Strike: "of record" 

2. Page 2, line 2. 
Strike: "of record" 

3. Page 2, line 19. 
Strike: "of record" 


