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1 ™ W _HOUSE ___ 3111 No. b/zz g 1 counsel to defend hime"

2 s¥a00nCED _%; 2 NEW_SECTIONa Section 2. Eligibility for
3 ;fggk 3 court-appointed counsels (1) Any defendant who desires
4 A BILL FOR AN AC "N cT TO pRﬁVIDF THAT 4 counsel and is unable to employ ccunsel shall submit under
5 DEFENDANT WHO IS PROVIDED WITH COURT-APPOINTED CGUMSEL MaY 5 oath to the court at the time of his initial appearance a
6 BE REQUIRED UPON CONVICTION TO REZPAY THE COSTS OF COUNSEL AS 6 verified financial statement showing his financial inability
7 A PART OF OR A CONDITION UMDER THE SENTENCE; AMENDING 7 to obtain counsel.

s SECTIUNS 46-38-101 AND 46-18-201y MCAL" 8 {2} Appointed counsel may not b2 denied to any person
2 9 merely because his friends or relatives have the resources
10 B IT ENACTED 3Y THE LEGISLATURE OF THE STATE OF MONTANA: 10 to retain counsel or because he has deposited or is capable
11 Section ls Section 46-8-101s MCA,y is amended tc read: 11l of depositing security for his release. Counsel shall be
12 "46~-8~-101. Ricght to counsele {1} Cvery defendant 12 provided tc any person who is financially unable to obtain
13 brought before the court must be informed by the court that 13 representation without substantial bhardship in providing
14 it is his right to have counsel before proceeding and must 14 necessities to himself or his family.

15 be asked if he desires the aid of counsel. 15 NEW_SECTIONe Section 3. Informing defendant regarding
16 {2) The defendanty if charged with a felonys must be 16 false swearing of cath on financial statement —— repayment
17 advised that counsel will be furnished st state expense if 7 of costs of counsele The court of recoru shall inform the
18 he 1is wunable to employ counsel as determined under the 18 defendant that:

19 provisigns cf [section 2]e If the offense charged is 2 19 {1) if he makes a false statement under oath regarding
20 felony and if the defendant desires counsel and is unable to 20 his financial inability to obtain counsels he may be charged
21 emsloy counsely a court of record must assign counsel to 21 with the additional offense of false swearing;i

22 defend hime 22 {2} he may be required to pay 31! or a porticn of the
23 {3) 1If the offense charged is a misdemeanor and if the 23 compensation and expenses incurred by his court-appointed
24 defendant desires counsel and is unable *o employ counsels a 24 counsel as a part of or a condition under his sentence
25 court of record in the interest cf justice may assign 25 should he be convicted of an offenses
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NEW_SECTIONs Section 4e Payment of costs of
court—-appointed counsel by defendant -- condition cof

sentences {1) Under the provisions of 46-18-201s the court
may require a convicted defendant to pay the costs of
court—appointed counsel as a part of cr a condition under
his sentence.

{2} Costs must be limited to reasonable compensation
and costs incurred by the court-appointed counsel in the
criminal proceedinge Costs may not include expenses inherent
in providing a constitutionally guaranteed jury trial or
expenditures in connection with the maintenance and
operation of government agencies that must be made by the
public irrespective of specific violations of lawe

(3) The court may not sentence a defendant tc pay the
costs of court-appointed counsel untess the defendant is or
will be able to pay theme In determining the amocunt and
method of payment of costss the court shall take account of
the financial resources of the defendant and the nature of

the burden that payment of costs will imposes

(4) A defendant who has been sentenced to pay costs
and who is not in contumacious default in the payment
thereof may at any time petition the court that sentenced
him for remission of the payment of costs or of any unpaid
portion thereofe If it appears to the satisfaction of the

court that payment of the amount due will impcse manifest
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hardship on the defendant or his immediate familys the court
may remit all or part cf the amount due in costs or rocify
the method of paymente

HEm _SECIIONs Section 5« Time and method of payment of
costse When a defendant is sentenced to pay the ceosts of
court-appointed counselsy the court may_order pezyment tc be
made within a specified period of time or in specified
installmentse Such payments shall be made to the clerk of
the district courte The clerk of the district court shall
disburse the payments to the county or state agency
responsible for the expenses of court-appcinted counsel as
provided for in 46-8-201.

NEM _SECTIONe Section Se Effect of nonpaymant of
costse {l) When a defendant who is sentenced to pay the
costs of court—appointed counsel defaults in payment therecof
or of any installmente the court on motion of the county
attorney or on its own motion may require him to show cause
why his default should not be treated as contempt of court
and may issue a show cause citation or a warrant of arrest
for his appearances

(2) Unless the defendant shows that nis default was
not attributable to an intentional refusal to obey the order
of the court or to a failure on his part to make a good
faith effort to make the payments the court may find that

his default constitutes contempt and may order him

-{'-
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imprisoned until the payments or a specified part thereof,
is mades

{(3) The term of imprisonment for contempt for
nonpayment of the costs of court—appointed counsel shall be
set forth in the judgment and may not exceed 1 day for each
$25 of the paymente 30 days if the order for payment of
costs was imposed ugon conviction of a misdemeanors or 1
year in any other casey whichever is the shorter periode A
person committed for nonpayment of costs must be given
credit toward payment for each day of imprisonment at the
rate specified in the judgment.

{#) If it appears to the satisfaction of the court
that the default in the payment of ccsts is not contempte
the court may enter an order allowing the defendant
additional time for payments vreducing the amount of the
payment or of each installments or revoking the order for
payment or the unpaid portion thereof in whole or in parte

{5y A default in the payment of costs or any
installment therecf may be collected by any means authorized
ty law for the enforcement of 2 judgmentse The writ of
execution for the ccllection of costs mey not discharge a
defendant committed to imprisonment for contempt until the
amount of the payment for costs has actually been ccllectede.

Section Te Section 46-18-201s MCAy is 3mended to read:

"46-18-201e Sentences that may be imposeda {1)
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Whenever a person has been found guilty of an offense upon &
verdict or a plea of guiltyy the court may:

(a}) defer imposition of sentences excepting sentences
for driving under the influence of alcohol or drugss for a
period not exceeding 1 year for any misdemeanor or for a
period not exceeding 3 years for any felonye The sentencing
judge may impose upon the defendant any reasonable
restrictions or conditions during the period of the deferred
impositione Such reasonable restrictions or conditions may
include:

(i) Jail base release;

{ii) jail time not exceeding 90 days;

(iii) conditions for probations

(iv) restitution;

iv) _payment of costs of ccuri-agpointed counsel as
provided under [section 413

+v¥i{¥i) any other reasonable conditions considered
necessary for rehabilitation or for the proctection of
society; or

+w+¥fwji}) any combination of the aboves

{b) suspend execution of sentence up tc the maximum
sentence allowed for the particular offenses The sentencing
judge may impose on the defendant any reasonable
restrictions Qr_ _coonditigns during the period of suspended

sentences Such reasonable restrictions or gconditignos may

- HE 698
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include any of those listed in subsections (l){a){i) through
tirteytvit Ll3ladiviil.

{c) impose a fine as provided by Jaw for the offense;

1d)_ _require payment of costs of _Court-appointed
counsel as provided in {section 41i

td¥{e} commit the defendant to a correacticnal
institution with or without a fine as provided by 1law for
the offense;

te4{f) impose any combination of subsections (1})(b)y
tirteyy-and—tiytds through (li(sle

(2) If any restrictions or conditions imposed under
subsection {1)({a) or (1)(b) are violateds any elapsed timer
except jail times is not a credit against the sentence
unless the court crders otherwises

{3) Except as provided in 46-18-222y the imposition or
execution of the first 2 years of a sentence of imprisonment
impcsec under the following sections may not be deferred or
suspandeds: 45-5-103(2)+ 45-5~-2G2(2)» 45-5-302(2)»
45-5-303(2)s 45-5~401{2)s 45-5-503({2) and (3)s 45-9-101(2)
and (3}es 45-9~102(3)y and 45-9-103(2).

(%) Except as provided in 46-18-222+ the imposition or
execution of the first 10 years of a sentencsa of
imprisonment imposed under 45-5-102(2) may not be deferred
or suspendeds™

Section 8. Codification instructions Sections 2

-7
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throuah & are intended to be codified as an integral part of
Title 46+ chapter 8y and the provisions of Title 46y chapter
By apply to sections 2 through b6e

-End-

e+ it
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Approved by Committee

on Judiciary

HOUSE BILL ND. 698
INTRODUCED BY MEYERy HEMSTADe FABREGAs PISTORIA.
MOOREs BERGENE» O°CONNELL, MENAHANy KEEDY,

YARDLEY s HUENNEKENS, SIVERTSENe KEYSER

A BILE FOR AN ALT ENTITLED: AN ACT TO PROVIDE THAT A
DEFENDANT WHCQ IS PROVIDED WITH COURT-APPUINTED COUNSEL MAY
BE REQUIRED UPON CONVICTION TO REPAY THE COSTS OF COUNSEL AS
A PART OF OR A CONDITION WUNDER THE SENTENCE; AMENDING

SECTIONS 46-8-101 AND 46-18-201ls MCA.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANAZ
Section 1. Section 46-8-101ly MCA. is amended to read:
"46-8-101a Right to counsels (1) Every defendant

brought before the court must be informed by the court that

1t is his right to have counsel before proceeding and wmust
be asked if he desires the aid of counsels

{2} The defendants if charged with a felonys must be
advised that counse! wil}l be furnished at state expense if

he is wunable to employ counsel as_determined under the

provisions of [section 2]« If the offense charged is 3

felony and 1 f the defendant desires counsel and is unable to
employ counsels a3 court of record must assign counsel to
defend hime

{3) If the offense charged is a misdemeanor and if the
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defendant desires counsel and is unable to employ counsels a
court of record in the interest of justice may assign
counsel to defend hime™

NEW_SECTION. Section 2« Eligibility for
court-appointed counsel. (1) Any defendant who desires
counsel and is unable to employ counsel shall submit under
oath to the court at the time of his initial appearance a
verified financial statement showing his financial inability
to obtain counsel.

(2) Appointed counsel may not be denied to any person
merely because his friends or relatives have the resources
to retain counsel or because he has deposited or is capable
of depousiting security for his releases Counsel shall be
provided to any person who is financiatly unable to obtain
representation without substantial hardship in providing
necessities to himself or his family.

MEW_SECTION. Section 3. Informing defendant regarding
false swearing of oath on financial statement —— repayment
of costs of counsele The court of record shall  inform the
defendant that:

(1) if he makes a false statement under ocath regarding
his financial inability to obtain counsels he may be charged
with the additional offense of false swearing:

{2) he may be required to pay all or 3 portion of the

compensation and expenses incurred by his court-appointed

-2- HB 698
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counsel as a part of or a condition under his sentence

should he be convicted of an offense.

NEW_SECTION. Section 4. Payment of costs of
court-appointed counsel by defendant -- condition of

sentences (1} Under the provisions of 46-18~201y the court
®ay require a convicted defendant to pay the costs of
court—appcinted counsel as & part of or a condition under
his sentence.

{2} Costs must be limited to reasonable compensation
and costs incurred by the court-appointed counsel in the
criminal proceedinge Losts may not include expenses inherent
in providing a constitutjonally guaranteed jury trial or
expenditures in connection with the maintenance ang
operation of Qovernment agencies that must be made by the
public irrespective of specific vioclations of 13w

{3) The court may not sentence 3 defendant to pay the
costs of court-appointed counsel unless the defendant is or
will be able to pay thems In determining the amount and
method of payment of costss the court shall take account of
the financial resources of the defendant and the nature of
the burden that payment of costs will impose.

{4) A defendant who has been sentenced to pay costs
and who is not in ' contumacious default in the payment
thereof may dJt any time petition the court that sentenced

him for remission of the payment of costs or of any unpaid

—3- HB 698
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portion thereof. If it appears to the satisfaction of the
court that payment of the amount due will impose manifest
hardship on the defendant or his immediate familys the court
may remit all or part of the amount due in costs or modify
the method of paymente.

NEW SECTIONs Section 5. Time and method of payment of
costse. When a defendant is sentenced to pay the costs of
court-appointed counsely the court may order payment to be
made within a specified period of time or in specified
instalimentss Such payments shall be made to the clerk of
the district court. The clerk of the district court shall
disbhurse the payments to the county or state agency
responsibie for the expenses of court—appointed counsel as
provided for in 46-8-201.

MNEW_SECTION. Section 6. Effect of nonpayment of
costse {1) When a defendant who is sentenced ¢to pay the
costs of court-appointed counsel defaults in payment thereof
or of any installment:s the court on motion ¢f the county
attorney or On its Own motion may require him to show cause
why his default should not be treated as contempt of court
and may issue a show cause citation or a warrant of arrest
for his appearance.

{2) Unless the defendant shows that his default was
not attributable to an intentional refusal to obey the order

of the court or to a failure on his part to make a good

~ 4~ HB 698
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fatth effort to make the payments the court may find that
his default constitutes CIVIL contempt end--may—-order——him
imprisoned-—untti-—the-paymenty-or-a-specified-part-thereofy
19—-made.

{3y The term of imprisoneent for contempt for
nonpayment of the costs of court-appointed counsel shall be
set forth in the judyment and may not exceed 1 day for each
325 of the payments 30 days if the order for payment of
costs was imposed upon conviction of a misdemeanors or 1
year in any other cases whichever is the shorter periode A
person committed for nonpayment of costs must be given
cradit toward payment for each day of imprisonment at the
rate specified in the judgment.

{4) 1If it appears to the satisfaction of the court
that the default in the payment of costs is not contempts
the court may enter an order allowing the defendant
additionat time for payments reducing the amount of the
payment or of each installments or revoking the order for
payment or the unpaid portion thereof in whole or in parte

{5} A default in the payment of costs or any
installment thereof may be collected by any means authorized
py law for the enforcement of & judgment. The writ of
execution for the collection of costs may not discharge a
defendant committed to imprisonment for contempt until the

amount of the payment for costs has actually been collected.

-G HB 698
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Section 7. Section 46-18-201y MCAs is amended to read:

H46-18-201. Sentences that may be imposede (n
Mhenever a person has been found guilty of an offense upon a
verdict or a plea of guiltys the court may:

[ay defer imposition of sentences excepting sentences
for driving under the influence of alcohol or drugss for a
period not exceeding 1 year for any misdemeanor or for a
period not exceeding 3 years for any felony. The sentencing
Jjudge may 1mpose upon the defendant any reasonable
restrictions or conditions during the period of the deferred
imposition. Such reasonable restrictions or conditions may
include:

{i} jail base release;

{ii) jail time not exceeding 90 days:

{iii) conditions for probation;

{iv) restitution;

I¥v) payment of_ costs of court-appointed_counsel as

provided under [section_4&};

tv}{vi) any other reasonable conditions considered
necessary for rehabititation or for the protection of
society: or

tvt¥[vii) any combination of the above;

(b) suspend execution of senternce up to the maximum
sentence allowed for the particular offense. The sentencing

judge may impose on the defendant any reasonable

-6~ H3 698
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restrictions r__conditions during the period of suspended

sentencee Such reasonable restrictions or__conditions may
include any of those listed in subsections (l)}(a}(i) through
trteriviy {1){a)(vii).

{c) impose a fine as provided by law for the offense;

[d) reguire _payment _of costs of court-appointed

counsel _as provided in _[section 4];

tdd{e) commit the defendant to a correctional
institution with or without a fine as provided by law for
the offense;

ted{f} impose any combination of subsections (l}){b)~
tiy{erv-and-ti3tdy through (lj{e).

t2) If any restrictions or conditions imposed under
subsection {l)}{a) or [L}){b) are violateds any elapsed timey
except jail times isS not a credit against the sentence
uniess the court orders otherwises

(3) Except as provided in 46-18-222+ the imposition or
execution of the first 2 years of a sentence of imprisonment
imposed under the following sections may not be deferred or
suspended: 45-5-103(2)» §5~5-202(2}+ 45-5-302(2)
45-5-303(2)s 45-5-401(2}+ 45-5-503(2) and (3)s 45-9-101(2)
and {3)s 65-9-102{3)s and 45-9-103(2).

{4) Except as provided in %6-18-222+ the imposition or
execution of the first 10 years of a sentence of

imprisonment imposed under §5-5-102(2) may not be deferred

—-1- HB 698
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or suspended.”

Section 8. Codification instructions Sections 2
through 6 are intended tc be codified as an integral part of
Title 469 chapter 3y and the provisions of Title 46+ chapter
8y apply to sections 2 through 6.

~Engd~

~8- HB 698
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HOUSE BILL NO. 698
INTRODUCED BY MEYERy HEMSTADe FABREGAs PISTORIA.
MOOREs BERGENEs O*CUNNELLs MENAHANs KEEDY,

YARDLEYs HUENNEKENSy SIVERTSENy KEYSER

A BILL FOR AN ACYT ENTITLED: AN ALY TO PROVIDE THAY A
DEFENDANT WHO IS PROVIDED WITH COURT-APPOINTED COUNSEL MAY
BE REQUIRED UPON CONVICTION TO REPAY THE COSTS OF COUNSEL AS
A PART OF DOR A CONDITION UNDER THE SENTENCE: AMENDING

SECTIONS 46-8-101 AND 46-18-201s MCA.™

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTAMA:
Section 1. Section 46-8-101s MCA» is amended to read:
"456-8-101a Right to counsel. (1) Every defendant

brought before the court sust be informed by the court that

it is his right to have counsel before proceeding and must
be asked if he desires the aid of counsel.

(2) The defendante if charged with a felonys sust be
advised that counsel will be furnished at state expense if
he is unable to employ counsel as determined under the
provisions _of [section 2]« If the offense charged is a
felony and if the defendant desires counsel and is unable teo
employ counsely a court of record must assign counsel to
defend hime

{3} If the offense charged is 3 misdemeanor and if the
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defendant desires counsel and is unable tc employ counsely a
court of record in the interest of justice way assign
counsel to defend hime"

NEW SECTIONe Section 2. Eligibility for
court-appointed couwnsel. ({1} Any defendant who desires
counsel and is unable to employ counsel shall submit under
oath to the court at the time of his initial appearance a
verified financial statement showing his financial inability
to obtain counsel.

(2} Appointed counse! may not be denied to any person
merely because his friends or relatives have the resources
to retain counsel or because he has deposited or is capable
of depositing security for his reloase. Counsel  shal® be
provided to any person who is financially unable to obtain
representation without  substantial  hardship ' in providing
necessities to himself or his family.

NEW _SECTFION. Section 3. Informing defendant regarding

false swearing of oath on financial statement — repaymsent
of costs of counsels The court of record shall inform the
defendant that:

(1} if he makes a false statement under oath regarding
his financial inabitity to obtain counsely he may be charged
with the additional offense of false swearing;

{2) he may be required to pay all or a portion of the

compensation and expenses incurred by his court-appointed

-2 HB 698
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counsel! as a part of or a condition under his sentence
should he be convicted of an offensed

NEMW SECTION. Section %. Payment of costs of
cour t-appointed counsel by defendant -— condition of
sentencees (1) Under the provisions of 46-18~201s the court
may require a convicted defendant to pay the costs of
court—appointed counsel as a part of or a condition under
his sentence.

t2) Costs must be limited to reasonable compensation
and costs incurred by the court-appointed counsel jin the
crisinal proceedings Costs may not include expenses inherent
in providing a constitutionally guaranteed jury trial. or
expenditures in connection with the saintenance and
operation of goverament agencies that must be made by the
public irrespective of specific violations of lawe.

{3) T¥he court may not sentence a defendant to pay the
costs of court—appointed counse) unless the defendant is or
will be able to pay theme 1In determining the amount and
method of payment of costse the court shall take account of
the financial resources of the defendant and the nature of
the burden that payment of costs will impose.

{#) A defendant who has been sentenced te pay costs
and who is not in: contumacicus default in the paymsent
thereof may a4t any time petition the court that sentenced

him for remission of the payment of costs or of  any unpaid

. HB 698
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portion thereofs If it appears to the satisfaction of the
court that paymsent of the amount due will . impose manifest
hardship on the defendant or his immediate Fawilys the court
may remit all or part of the amount due in costs or modify -
the method of paysent.

NEW _SECYIUN. Saction S Time and method of payment of
costse When -8 defendant is sentenced to pay the costs of
court-appointed counsele the court may order paymsent to be
made within a specified period of tiwe or in specified
installments. Such payments shall be made to the clerk of
the district courte The clerk of the district couwrt shall
disburse the payments to the county or sState agency
responsible for the expenses of court-appointed : counsel as
provided for in $6-8-201,

NEW SECLTION. Section 6 Effect of nonpayment of
costse {1} When a defendant who is sentenced to pay the
costs of court<-appointed counsel defaslts in payment thereof
or of any installwents the court on motion of the county
attormey or on itS Own motion may require him to show cause
why bhis default should not be treated as contempt of court
and may isswe a show cause citation or a warrant of arrest
for his appearance.

{2) Unless the defendant  shows that his default was
not attributable to an inmtentional refusal to obey the order

aof the court or to 3 failure.on his part to make & good

e o HB 698
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fatth effort to wmake the payments the court may find that

his default constitutes CIVIL contempt end—-may-—order-—hin

tmprisoned-—onti¥--the-paysenty-or-s—specified-pert-thereocfr
to-wades

[ES] "lhe term of ilmprisonment for contempt for
nonpaymsent of the costs of court-appointed tounsel shall be
set forth in the judgment and may not exceed 1 day for each
$25 of the paymente 30 days if the order for payment of
costs was imposed upon conviction of a misdemeanors or 1
year in any other casey whichever is the shorter periode A
person committed for nonpaysent of costs wmust be given
credit toward paysent for each day of imprisonment at the
rate specified in the judgment.

(4) 1If it appears to the satisfaction of the court
that the default in the payment of costs is not conteapts
the court may enter an order allowing the defendant
additional time for payments reducing the amount of the
payment or of each iastallments oOr vevoking the order for
payment or the unpaid portion thereof in whole or :in parte

(5) A default in the payment of costs or any
instaliment theveof may be collected by any means authorized
by law for the enforcement of a judgment. The writ of
execution for the collection of costs may not discharge a
defendant committed to imprisonment for contempt until the

amount of the payment for costs has actualty been collected.

-5 HB 698
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Section 7. Section 46-18-20ly MCAs is amended to read:

"46-168-20l. Sentences that may be imposeds {B)
Whenever a person has beem found guilty of an offense upen a
verdict or a plea of guiltys the court may:

[a) defer imposition of sentences excepting sentences
for driving under the influence of -alcohol or drugss for  a
pericd not exceeding ! year for any misdemeaner or for a
period not exceeding 3 years for any felonye The sentencing
judge may ispose upon the defendant any - reasonable
restrictions or conditions during the period of the deferred
impositions Such reasonable restrictions or conditions wmay
include:

(i} jail base release;

tii} jail time not exceeding 90 days;

{1ii) conditions for prabation:

{iv) restitution;

(¥} payment of costs of - cotirt-appointed counsel .as
provided under [section_&];

+¥¥lv¥i) any other reasonable conditions considered
necessary for rehabilitation or for the protection of
society; or

t¥¥¥{vii} any combination of the above;

(b) suspend execution of sentence up to the maxisum
sentence allowed for the particular offense. The sentencing

judge may impose on  the  defendant any ressonable
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restrittions gor conditions during the peried of suspended
sentences Such reasconable restrictions o¢__conditions may
include any of those listed in subsections (i)(a)(i) through
Hyterevit (L1(a)(viil.
{c}) impose a fine as provided by law for the offense;
f{d} require _payment of costs of ___court-appointed
counsel .as provided in [section_4];

to¥ie)  commit the  defendant to a correctional
institution with or without 3 fine as provided by law for
the offense;

texi{f) impuse any combination of subsections (1l){b)s

{2} 1If any restirictions or conditions imposed under
subsection (1){a) or (1)(b) are violateds any elapsed times
except jail times is not 3 credit against the sentence
unless the court orders otherwise.

{3) Except as provided in 46~18-222y the imposition or
execution of the first 2 years of a sentence of imprisonsent
imposed under the following sections may not be deferred or
suspended: 45~5-103(2) £§5-5-202(2) 495-5-302(2)+
A85-30342) o : 45-B-401{2)s U5-5-503{2) and (3)s 45-9~101{2}
and {3}e 4£5-9-102(3)s and 45-9-103(2).

(4} Except as provided in 46-18-222¢» the imposition or

execution of  the First 10 years of a sentence of

impr isSonment imposed under 45-5-102{2) may not be deferred

-7 HB 698

Vo W N

HE 069802

or suspended.*

Section 8. Codification instruction. Sections 2
through & are intended to be codified as an integral part of
Title 469 chapter 8¢ and the provisions of Title 46y chapter
8y apply to sections 2 through 6.

~End—
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HOUSE BILL NO. 698
INTRODUCED BY MEYERs HEMSTADe FABREGAs PISTORIA.
MOOREs BERGENE, D*CONNELLs MENAHANy KEEDY,

YARDLEY s HUENNEKENSe SIVERTSENs KEYSER

A BILL FOR AN ACT ENTITLED: "AN ALT TO PROVIDE THAT &
DEFENDANT WHD IS PROVIDED WITH COURT-APPOINTED COUNSEL May
BE REQUIRED UPON CONVICTION TO REPAY THE COSTS OF COUNSEL AS
A PART OF OR A CONOITION WUNDER THE SENTENCE: AMENCING

SECTIONS 46-8-101 AND 46—18-201s MCA"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section l. Section 46-8-101+ MCA, is amended to read:
*46-8-101. Right to counsels. ({1} Every defendant

brought before the court must be informed by the court that

it is his right to have counsel before proceeding and must
be asked if he desires the aid of counsel.

{2) The defendants if charged with a felony, must De
advised that counsel will be furnished at state expense |f

he 1s wunable to employ counsel as _determined under the

provisions of jsection_2]. If the offense charged is a

felony and if the defendant desires counsel and is unable to
employ counsely a court of-record must assign counsel to
defend him.

[3} 1If the offense charged is a misdemeanor and if the
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HB 0698703

defendant desires counsel and is unable to emplay counsels a
court ef-reeord in the interest of justice may assign
counsel to defend hime.™

NEW_SECTION. Section 2. Eligibility For
court-appointed counsel. (1} Any defendant who desires
counsel and 15 unable to employ counsel shall submit under
oath to the court at the time of his initial appearance a
verified financial statement showing his financial inability
to obtain counsel.

{2) Appointed counsel may not be denied to any person
merely because his friends or relatives have the resgurces
to retain counsel or because he has deposited or is capable
of depositing security for his release. Counsel snall be
provided to any person who {s financially unable to obtain
representation without substantial hardship in providing
necessities to himself or his familye.

NEW_SECTION. Section 3. Informing defendant regarding
false swearing of ocath on financial statement -- repayment
of costs of counsels The court of-record shall inforam the
defendant that:

(1) if he makes a false statement under oath regarding
his financial inability to obtain counsels he may be charged
with the additional offense of false swearing;

{2) he may be required to pay all or a portion of the

compensation and expenses incurred by his court-appointed

-2- HB 698
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counse! as a part of or a condition under his sentence
should he be convicted of an offense.

NEW_SECTION. Section 4s Payment of costs of
court-appointed counsel by defendant -- condition of
sentences (1) Under the provisions of 46-18-20ly the court
may require a convicted defendant to pay the costs of
court-appointed counsel! as a part of or a3 condition under
his sentences

{2} Losts must be limited to reascnable compensation
and costs incurred by the court-appointed counsel in the
criminal proceeding. Costs may not include expenses inherent
in providing a constitutionally guaranteed jury trial or
expenditures in connection with the maintenance and
operation of government agencies that must be made by the
public irrespective of specific vioclations of 1aws

{3} The court may not sentence a defendant to pay the
costs of court-appointed counsel uniess the defendant is or
will be able to pay them. In determining the amount and
method of payment of costse the court shall take account of
the financial resources of the defendant and the nature of
the burden that payment of costs will imposee

(4) A defendant who has been sentenced to pay costs
and who is not in contumacious default in the payment

thereof may at any time petition the court that sentenced

him for remission of the payment of costs or of any wunpaid
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portion thereof. If it appears to the satisfaction of the

court that payment of the amount due will Iimpose manifest
hardship on the defendant or his immediate familys the court
may remtt all or part of the amount due in costs or modify
the method of paymente.

NEW _SECTIONe Section 5 Time and method of payment of
costse When a defendant is sentenced to pay the costs of
court-appointed counsels the court may order payment to be
made within a specified period of time or in specifiead
instalimentse Such payments shall be made to the clerk of
the district courte The clerk of the district court shall
disburse the payments to the county or State agency
responsible for the expenses of court-appointed counsel as
provided for in 46-8-201.

NEW_SECTION. Section 6. Effect of nonpayment of
costse (i) When a defendant who is sentenced to pay the
costs of court-appointed counsel defaults in payment thereof
or of any installments the court on motion of the county
attorney or on its own motion may require him to show cause
why his default should not be treated as contempt of court
and may issue a show cause citation or a warrant of arrest
for his appearancees

{2} Unless the defendant shows that his default was
not attributable to an intentional refusal to obey the order

of the court or to a failure on his part +to make a yood

- HB 698
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faith effort to make the payments the court may find that
his default constitutes CIVIL contempt and--may--erder—-him
tmprisoned--untit-- the-paymenty-or-a-specified-part-thereofy
*s-made.

(3) The term of imprisonment for contempt for
nonpayment of the costs of court-appointed counsel shall pe
set forth in the judgment and may not exceed 1 day for each
$25 of the payments 30 days if the order for payment of
COStS wWas imposed upon conviction of a misdemeanors or 1
year n Jany other cases whichever is the shorter period. A
person committed for nonpayment of costs must be given
credit toward payment for each day of imprisonment at the
rate specified in the judgmente.

{4} If 1t appears to the satisfaction of the court
that the default in the payment of costs is not contempte
the court may enter an order allowing the defendant
additional time for payments reducing the amount of the
payment or of each installmentes or revoking the order for
payment orf the unpaid portion thereof in whole or in parte.

{5) A default 1n the payment of costs or any
installment thereof may be collected by any means authorized
by Jlaw for the enforcement of a judgment. The writ of
execution for the collection of costs may not discharge a
defendant committed to imprisonment for contempt until the

amount of the payment for costs has actually been collecteds.
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Section Tes Section 46-18-201s MCAy is amended to read:

"46-18-201« Sentences that may be imposed. {1}
Whenever a person has oeen found guilty of an offense upon a
verdict or a plea of guiltys the court may:

{a) defer imposition of sentences excepting sentences
for driving under the influence of alcohol or drugss fFfor a
period not exceeding 1 year for any misdemeanor or for a
period not exceeding 3 years For any felonye. The sentencing
Jjudge may impose upon the defendant any reasonable
restrictions or conditions during the period of the deferred
imposition. Such reasonable restrictions or conditions may
inc tude:

(i) jail bpase release;

{ii) jail time not excee&ing 90 days;

(iii) conditions for probation;

{iv}) restitution;

{v)_ _payment of costs of court-appointed counsel as

provided under [section_41;

tv¥{vi}) any other reasonable conditions considered
necessary for rehabilitation or for the protection of
society; or

tvty(vii}) any combination of the above;

(b} suspend execution of sentence up to the maximum
sentence allowed for the particular offense. The sentencing

judge may impose on the defendant any reasonable
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restrictions or _conditions during the period of suspended
sentences Such reasonable restrictions or _conditions may
include any of those listed in subsections {1){a)(i) through
tiytadtvrd (L){3)(vii)-

(c) impose a fine as provided by law for the offense;

{d} require payment of costs of court-appointed

counsel _as provided in _[section 4];

t+d¥{e) commit the defendant to a correctional
institution with or without a fine as provided by Jlaw for
the offense;

te¥(f) impose any combination of subsections (l){b]~v
tHte}yy-and-tiitd}y through (l)fe}.

(2} If any restrictions or conditions imposed under
subsection (l){a) or [(l}{b} are violateds any elapsed time,
except jai) times is not & credit against the sentence
unless the court orders otherwise.

{3) Except as provided in 46-18-222+ the imposition or
execution of the first 2 years of a sentence of impri;onment
imposed under the following sections may not be deferred or
suspendeds: 45-5-103(2)+ 45-5-202(2)¢ 45-5-302(2)»
45-5-303(2)+ 45-5-401(2)s 45-5-503{2} and {3)+ 45-9-101(2)
and (3} 45-9-102{3)s and 45-9-103({2).

{4) Except as provided in 46—-18-222+ the imposition or
sentence of

execution of the First 10 years of a

imprisonment imposed wunder 45-5-102{2} wmay not be deferred

-7- HE 698
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or suspended.”

Section B« Codification instructione Sections 2
through 6 are intended to be codified as an integrai part of
Title 469 chapter By and the provisions of Title 46y chapter
8+ apply to sections 2 through 6.

-End-
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March 25, 1981
SENATE COMMITTEE  OF THE WHOLE

Proposed amendments to House Bill 698, third reading copy, as
follows:

L. Page 1, line 23.
Strike: "of record"

2. Page 2, line 2.
Strike: "of record"

3. Page 2, line 19.
Strike: "of record"



