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BILL NO. _630 _
INTRODUCED BY

IARY COMMITTEE

A BILL FOR AM ACT ENTITLED: “AN ACT TO GENERALLY REVISE AND
CLARIFY CHAPTERS 21 AND 22 GF TITLE 46+ MCAs PERTAINING TO
POSTCUNVICTION AND HABEAS CORPUS RELIEF; AMENDING SECTIONS
46=21-101y 45-21-102¢ 46-21-104, 46—21-105 46-21-201,

46~21~-2G39 AND 456-22-1Cly MCA.™

B8E IT ENACTED BY THE LEGISLATURE DF THE STATE OF MONTANA:
Section le Section 46-21-1Gls MCAs is amended to read:
*46-21-101« Circumstances in which validity of

sentz2nce may be challangede A person adjudged guilty of an

offense in a court of record whe has no adequate remedy of
appeal and who claims that sentence was imposed in viclation
of the constitution or the Jlaws of this state or the
constitution of +the United Statess that the court was

Wwithout jurisdiction to impose the sentences or that the

sentence was in excess of the maximua authorized by law or

is otherwis2 subject te cellateral attack upon any ground of
alleged error available under a writ of habeas corpuss writ
of coram nobiss or other common 13w or statutory remady may

stition tha court which imposed thz sentancey por the

T

SUprFeme Courty--er-—any-—-justice-~of--the--supreme-=ourt to
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vacateys set asider or correct the sentence.™

Section 2. Section 46-21-102y #CAs i5 amended to read:

"46-21-102« Hhen petition may be filede A petition for
such relief may be filed at any time after mithin 5 years of
the _date of the convictionas™

Section 3. Section 46-21-104e NCAe i5 amended to read:

#46—-21-104. Contents of petitione. The petition shall
identify the proceeding in which the petitioner was
convictedy give date of the rendition of the final judgment
comptained aofs and clearly set forth the alleged violation
or violationse The petition shall have attached thereto
affidavitsse recordss or other evidence supporting its
allagations or shall state why the same are not attached.
They shz211 identify any previous proceedings that +he
petitioner may have taken to secure relief from his
conviction. Argquments Ihe petitigp must b accompaniea by s
supnporting memerandum includicg appropriate arguments and
citations and discussion of authorities sheli-—pe-—-emitted
from-thts—petition.”

Section 4. Section %#6-21-1054 MCAy is amended to read:

"46-21-105« ¥hat grounds for relief waived if not
raisedes A1l grounds for relief claimed by a petitioner under
this chapter must be raised in his original! or arended
petitiones Any grounds ether-than—constitutional-greunds not

so raised are waived unless the court on hearing a
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subsequent petition finds grounds for relief asserted
therein which could not reasonably have been raised in the
oriyginal or oamended petitione Yhen g petitipner _has dbesn
affordad a direct appeg) of his . copvictions _grounds for
relief _fthat _could  reasonably have been raised oo dirgct
appeal _way. pot _be raised in . bis__original_ _or _awended
petition.®

Section 5. Section 46-21-201y MCAy is amended to read:

"46-21-201ls Proceedings on the petitione (1} Untess
the petiticn and the files and records of the case
conclusively show that the petitioner is entitled to no
reticfs the court shall cause nctice therzof to be served
upon the county attorney in the county in which the
conviction took placey and the sitorney _ganeral and _order
tbem _to _file .a _responsive  pleadipg..tc _the Jetifione
Eollowing its review of the responsive oleadinga__Lbe _court
@ay__dismiss _the petitiop as a matter of law for failure to
state a clajim for relief or_ it may grant a prompt hearing
thereconsy determine the issues and make findings of fact and
conclusions with respect theretge

{2) The court wmay receive proof by affidavitsse
depositionse oral testimonys or othar evidences In its
discretion the court may order the petitioner brought before
the court for the hearinge

{3) If the court finds in favor of the petitionery it
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shall enter an appropriate order with respect to the
judyment or sentence in the former proceedings and such
suppl ementary orders 3s to reassignments rztricle custolys
baily or cischarge as may be necessary and propere If the
court finds for the states the natitioner shiall re r-turas.

ta the custody of tine person to 4nom th? writ wias dirzcton.d

Section &e. Section 46-21-203y ¥L2y is ansndca to F2-.03
"46-21-203e Reviews Either the otition2r or th. strts
3y zppeel to the supreme court of ¥ontana from -0 orazr

zntered on  the oz2titione The 22p221 aust be taoken wWwithin €
romtks-from 60 days of the entry of thz2 orders®

3action Te Section 46-22-101y MCAs is zmended % reads

n45H~22-101e Hho may prosscuts write (1) #£very Lxcant
gu__provided io _subsection (Zls eovery person imprisonsd or
otharwise restrainad of his liberty within this state may
prosecute a writ of habeas corpus to iaguir2 intc the cause
of such imprisonment or restraint andes if illegaly tc be
delivered therefroda

{2) Relisf under this chapter.. is .nQi availatle to
aktack ihe validity of the conviction of a _nerson _who has
heen adjudged guiliy of an offense in 2 court of record. apd
bas_exhausted his_cemedy of appeals Relief for such purposes
is limited to the provisions of Jitle 46s_chaptar 21"

~End-
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Approved by Committee

on Judiciary

4 HOUSE BILL NO. _630 _

INTRODUCED BY

F,LzzfQ?//f£22:27{4/4
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KTHE CUSE JUDI%IAR‘{ COMMITTEE
/,

A BILL FDOR AM ACT ENTITLED: ®AN ACT TO GENERALLY REVISE AND

BY REQ

CLARIFY CHAPTERS 21 AND 22 OF TITLE 46y MCAsy PERTAINING TO
POSTCUNVICTION AND HABEAS CORPUS RELIEF; AMENDING SECTIONS
46-21-1019 46-21-102¢ 46-21-104%¢ 46-21-105y 46-21-201,

46=-21-203y AND 46-22-101y MCA.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 46-21-101y MCAs is amended to read:
"45—-21-10%s LCircumstances in which validity of

sentence may be challengede A person adjudged gquilty of an

offense in a court of record who has no adequate remedy of
appeal and who claims that sentence was imposed in violation
of the comnstitution or the 1laws of this state or the
constitution of +the United Statess that the court was
without jurisdiction to impose the sentences or that the
sentence was in excess of the maximum authorized by law or
is otherwise subject to collateral attack upon any ground of
alleged error available under a writ of habeas corpuss writ
of coram nobise or other common law or statutory remedy may
petition the court which imposed the sentencey gor the

supreme courty——er--any-—jtustice—-of--the--supreme-court to
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vacates set asides or correct the sentence."

Section 2Ze Section 46-21-102y MCAs is amended to read:

"46-21-102s Hhen petition may be filede A petition for
such relief may be filed at any time after ygithin 5 years of
the _date of the convictione®

Section 3« Section 46-21-104¢y MCAs is amended to read:

"46~21-104« Contents of petitione The petition shall
identify the proceeding in which the petitioner was
convicteds give date of the rendition of the final judgment
complained ofs and clearly set forth the alleged violation
or violationse The petition shall have attached thereto
affidavitse recordssy or other evidence supperting its
allegations or shall state why the same are not attached.
They shall identify any previous proceedings that the
petitioner may have taken to secure relief from his
convictions Argqumenes IThe petitiogn must be accompanied by a
supparting —memorandum _including appropriate arguments and
citations and discussion of authorities sheatl--he--omitted
from-this—petition."

Section 4. Section %46-21-105, MCAy is omended to read:

"46-21-105« Yhat grounds for relief waived if not
raiseds A1} grounds for relief claimed by a petitioner under
this chapter must be raised in his origqinal or amended
petition. Any grounds ether—than—eonstitutional-greunds not

so raised are waived unless the court on hearing a
- SECOND
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subsequent petition finds grounds for relief asserted
therein which could not reasonably have been raised in the
original or amended petitione Hhep a petitioner has been
afforded a direct agpeal of  his convictions _groupds _for
gelief _that could _reasonably have been rcaised oo direct
appeal _may_ _pot _be raised in _his original_ _gr. .amepded
petition."

Section 5« Section 46~21-201y MCAs is amended to read:

"46-21-201. Proceedings on the petitions (1) Unless
the petition and the files and records of the case
conclusively show that the petitioner is entitled to no
retiefs the court shall cause notice thereof to be served
upen the county attorney in the county in which the
conviction took placey and the attorney _general _and _grder
thew _to file .a responsive pleadiong. . to _the _petiiliona
Eollowing its review of the responsive pleadings _the _court
may  diseiss _the petition as a matter of law for failure Lo
state a claim for reljef or it may grant a prompt hearing
thereony determine the issuey and make findings of fact and
conclusions with respect thereto.

{2) The court may receive proof by affidavitsy
depositionsy oral testimonys or other evidences In its
discretion the court may order the petitioner brought before
the court for the hearinges

(3) If the court finds in favor of the petitionery it
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shall enter an appropriate order with respect to the
judgment or sentence in the former proceedings and such
supplementary orders as to reassignments ratriale custodyy
bails or discharge as may be necessary and proper. If the
court finds for the states the petitioner shall ke returned
to the custody of the person to whom the writ wss directeda™

Section 6« Section 46~21-203y MCAy is smended to raad:

M46-21~203. Review. Either the petitioner or the state
may appeal to the supreme court of Montana from an order
entered on the petitions The zppeal must be taken within €
months—Ffrom &0 days of the entry of tha order.®™

Section 7. Section 46-22-10lsy MCAs is amended to reads:

n46-22-101e« Who may prosecute write (1) Every E£xcopt
as__provided _in _subsection {2)s every person imprisoned or
otherwise restrained of his liberty within this state may
prosecute a writ of habeas corpus to inquire into the cause
of such imprisonment or restraint ands if illegalsy to be
delivered therefrome

12) Relief under this _chapter. _Is._.nof awvailable to
attack the validity of the copviction aof & _person .who  has
been_ _adjudged guilty of an offense in.a court of recard and
bas_exhausted his repedy of appeals Relief for such purpgses
is limited fo the provisions of Jitle 46s chapter 2i.”

~End-
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. HOUSE BILL No. _630

/

IARY COMMITTEE
A BILL FOR AM ACT ENTITLED: ™AN ACT TO GENERALLY REVISE AND

INTRODUCED BY

CLARIFY CHAPTERS 21 AND 22 OF TITLE 46+ MCAs PERTAINING TC
POSTCONVICTION AND HABEAS CORPUS RELIEF; AMENDING SECTIONS
46~21-101s 46-21-102y 46-21~10%, 46-21-105, 46-21-201,

46-~21-203y AND 46-22-101y MCA.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 46-21-101y MCAy is amended to read:
"46-21-101. Circumstances in which validity of

sentence may be challengede. A person adjudged guilty of an

offense in a court of record who has no adequate remedy of
appeal and who claims that sentence was imposed in violation
of the constitution or the Tlaws of this state or the
constitution of the United Statess that the court was
without jurisdiction to impose the sentencey or that the
sentence was in excess of the maximum authorized by law or
is otherwise subject to collateral attack upon any ground of
alleged error available under a writ of habeas corpuss Writ
of coram nobise or other common law or statutory remedy may
petition the court which imposed the sentencey gr the

suprefie Ccourty--or-—any-—justice—-of-—~the--supreme-court to
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vacates set asider or correct the sentence.™

Section 2. Section 46-21-102y MCAs is amended to read:

n46-21-102« HWhen petition may be filede A petition for
such relief may be filed at any time after wilbhip 5 _years of
the date of the convictione®

Section 3« Section 46-21-104¢ ¥CAs is amended to reads

*46-21-104e Contents of petitione The petition shall
identify the proceeding in which the petitioner was
convictedy give date of the rendition of the final judgment
complained ofs and clearly set forth the alleged violation
or violationse The petition shall have attached thereto
affidavitsy recordses or other evidence supporting its
allegations or shall state why the same are not attached.
They shall identify any previous proceedings that the
petitioner may have taken to secure relief from his
conviction. Arguments IThe petifion must bz accompanied by a
supgpoarting _memgrandum __includiog apgropriate arguments and
citations and discussion of authorities sheli—-pe-—-omitted
from—this-petition."

Section 4. Section 46-21-105y MCAy is amended to read:

"46-21-105« ¥hat grounds for relief waived if not
raiseds All grounds for relief claimed by a petitioner under
this chapter must be raised in his original or amended
petition. Any grounds ether-than—-eonstitutéonsl-greunds not

so raised are waived unless the court on hearing a
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subsequent petition finds grounds for relief asserted
therein which cbuld not reasonabiy have been raised in the
original or amended petitione Hhen a petitioper bas been
afforded a direct appeal _of  his .coovictions _grounds _for
relief _that could ceasopably. bave been rajised.on direct
appeal _pay pot be raised in _his _original. or _amended
petitions®

Section 5« Section 46-21-201y ¥CAy is amended to read:

¥46—-21-201le Proceedings on the petitione {1) Unless
the petition and the files and records of the case
conclusively show that the petitioner is entitled to no
reliefy the court shall cause notice thereof to be served
upon the county attorney in the county in which the
conviction tock placey and the_attormey _ganeral _and _order
thee __to file a _responsive .pleadiog. _fo _the petitions
Eellowing. its review of the responsive pleadinge . fhe  court
may dismiss _the petition as a watter of law for failure to
state a claim for relief or it may qrant a prompt hearing
thereons determine the issuey and make findings of fact and
conclusions with respect theretoe

(2) The court may receive proof by affidavitse
depositionsy oral testimonys or other evidences In its
discretion the court may order the petiticoner brought before
the court for the hearinge

(3) 1If the court finds in faver of the petitionery it
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shall enter an appropriate order with respect to the
Jjudgment or sentence in the former proceedings and such
supplementary orders as to reassignments retrialy custodys
baile or discharge as may be necessary and preopere If the
court finds for the states the petitioner shall be returned
to the custody of the person to whom the writ was directada®

Section 6. Section 46-21-203, MCA, is amended Lo read:

"46~21-203« Reviews Either the petitioner or the state
may appeal to the supreme court of Montana from an order
entered on the petitione The appeal must be taken within &
montha—frem 40 doys of the entry of the ordera™

Section Te Section 46—-22-101ly MCAs is amended to reads

"46—22-101. Who may prosecute write (1) Every Excont
as__prowided _io._subsection {2)s every person imprisoned or
otherwise restrained of his liberty within this state may
prosecute a writ of habeas corpus to inquire intc the cause
of such imprisonment or restraint andsy if illegals to be
delivered therefrome

{2} __Reljef _under _this chapter Jjs .nof avallable ta

ttack tt lidit £_tt Bcti £ ¢ t

been _adjudged guiliy of ap offense in a court of record. and

b {_hi i ¢ le Relief £ L
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HOUSE BItL NC. 690
INTRODUCED BY XEYSERs» KEEDYs MATSKO,
MOOREs BENNETT

BY REQUESY OF THE HOUSE JUDICIARY COMMITTEE

A BILL FOR AN ACT ENTITLED: *AN ACT TO GENERALLY REVISE AND
CLARIFY CHAPTERS 21 AND 22 OF TITLE 46+ MCAs PERTAINING TO
POSTCONVICTYION AND HABEAS CORPUS RELIEF; AMENDING SECTIONS
46-21-101s 46-21-102s 46-21-10%« 46-21-105, 46-21-201,

46—21-2039 AND 46-22-101+s MCA."™

BE IFT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section l. Section 46—-21-101s MCA, is amended to read:
"46-21-i0le Circumstances in which validity of

sentence may be chalienged. A person adjudged guilty of an

offense i1n a court of record who has no adequate remedy of
appeal and whe claims that senternce was imposed in violation
of the constitution or the laws of this state or the
constitution of the Unitegd 5tatesy that the court was
without jurisdiction to impose the sentences or that the
sentence was in excess of the saximum authorized by law of
is otherwise subject to collateral attack upon any ground of
alleged error available under a writ of habeas corpuss writ
of coram nobiss Of other common law Or statutory remedy may

petition the court which imposed the sentences or the
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supreme courty-—er--any-—justice--of-—-the--supreme—sourt to
vacates set asides or correct the sentence."
Section 2. Section 456-21-102y MCAs is amended to read:
*46-21-102. When petition may be filed. A petition for

such raelief may be filed at any time sfter within_ 5 _years of

the_date_of the conviction.”

Section 3. Section 46-21-104s MCAs is amended to read:

"46-21-104« Contents of petition. The petition shaill
identify the proceeding in «hich the petitioner was
convictedy give date of the rendition of the final judgment
complained ofs and clearly set fForth the alleged violation
or viclations. The petition shall have attached thereto
affidavitsy recordsy or other evidence supporting its
alleyations or shall state why the same are not attached.
They shall identify any previous proceedings that the
petitioner may have taken to secure reliaf from his

conviction. Argoments The petition_must _be accompanied by a

supporting _memorandum__including appropriate_argquments and

citations and discussion of authorities shali--be—-omitted
from—this-petition.™
Section 4. Section 46-21-105¢ MCAsy is amended to read:
"46-21-105« What grounds for vrelief waived if not
raised. A1l grounds for relief claimed by a petitioner under
thi1s chapter must be raised 1n his original or amended

patition. Any grounds other-than-constitutionat-qrounds not

-2~ HB 690
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1 so raised are waived unless the court on hearing a 1 (3) If the court finds in favor of the petitioners it
2 subsequent petition Finds grounds for relief asserted 2 shal! enter an appropriate order with respect to the
3 therein which could not reasonably have been raised in the 3 judgment or sentence in the former proceedings and such
4 original or amended petition. When_a_petiticner has been &4 supplementary orders as to reassignments retrial, custodys
5 afforded_3 direct appeal of his convictions _grounds _for 5 baile or discharge as may De necessary and propers If the
] relief that _could reasonably _have been raised on_direct b court finds for the states the petitioner shall be returned
7 appeal may not_ be raised_ _in__his original or _amended T to the custody of the person to whom the writ was directed.®
8 petitione™ 8 Section 6. Section 46-21-203y MCAy is amended to read:
9 Section 5. Section 46-21-201s MCAs is amended to read: 2 "46-21-203. Reviewe. Either thé petitioner or the state
10 *46-21-20i+ Proceedings on the petition. (1) Unless 10 may appeal to the supreme court of Montana from an order
11 the petition and the Files and records of the case 11 antered on the petition. The appeal must be taken within 6
12 conclusively show that the petitioner is entitled to no 12 months—from 60 days of the entry of the order.™
13 reliefy the court shall cause notice thereof to be served 13 Section J. Section 46-22-101s MCAs is amended to read:
1% upon the county attorney in the county in which the 14 "46-22~10le Who may prosecute write [l]) Every Except
15 conviction took placer and the attorney _general _and_ _order 15 as__provided__in__subsection {2} every person imprisoned or
16 them to file 3 responsive_ pleading__to_ the petiticne 16 otherwise restrained of his liberty within this state m=may
17 Following its review of the responsive pleadings _ the _court 17 prosecute a writ of habeas corpus to inguire into the cause
i8 may dismiss the petition as _a matter of law for failure to 18 of such imprisonmeat or restraint andas if illegalse to be
19 state a_claim for relief or_ it may grant & prompt hearing 19 delivered therefrom.
20 thereon, determine the issues and make findings of fact and 20 {2) Relief unger_ _this chapter is_not availsble to
21 conclusions with respect thereto. 21 attack the validity of the conviction of a_ person who _has
. 22 (2) The court may receive proof by affidavitsy 22 been__adjudged quilty of an_offense in a court of record_and
23 depositionss oral testimonys or other evidencee. In its 23 has_exhausted his _remedy of appeal. Relief for such purposes
24 discretion the court may order the petitioner brought before 24 is_limited to the provisions of Title 46s chapter 21"
) 25 the court for the hearinge -End-
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