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1 690 Ji /J 
INTRODUCED BY~~--~~ 2 

3 IARY COMMITTEE 

4 

BY REQU~10F THE HOUSE 

~~k 
5 A BILL FOR AN ACT ENTITLED: •AN ACT TO GE~ERALLY REVISE ANC 

1:- CLARIFY CHAPTERS 21 AND 22 GF TITLE 46, ~CA, PiRTAINI•G TC 

7 POSTCDNVICTION A~D HABEAS CORPUS RELIEF; AMENDING SECTIONS 

a ~6-21-101r 46-21-102, 46-21-10~, 46-21-105, 46-21-201, 

9 46-21-2v3o AND 46-22-101, MCA•" 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 Section 1. Section 46-21-101• MCA, is amended to read: 

13 "46-21-101. Circumstances in which validity of 

14 sentence may be challenged. A person adjudged guilty of an 

15 offense in a court of record -ho has no adequate remedy of 

16 appedl and who claims that sentence was imoosed in viclation 

1"7 of the constitution or the laws of this state or the 

1~ constitution of the United States, that the court was 

19 without jurisdiction to impose the sentence, or that the 

20 sentence was in excess of tha maximum authorized by law or 

21 is otherwise subject to collateral attack upon any ground of 

22 alleged error available under a writ of habeas corpus, writ 

23 of c~ram nobis, or other common law or ste~tutory rem~rly may 

24 petition ·th'i' court which i1r.posed th"> sent-,mcey .IlL the 

25 supreme courty--er--eny--jtt~iofee--et--the--5ttf'1"ell!e-eett1"1o t:o 
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vacate, set asider or correct the sentence.• 

Section 2. Section 46-21-102, MCA, is amended to read: 

"46-21-102. When petition may be filed. A petition for 

such relief may be filed at any time etter ~itbin-2_~~ 

tD~-~e_21_1he conviction.• 

Section 3. Section 46-21-104, r.CAo is amended to read: 

•46-21-104. Contents of petition. The petition shall 

identify the proceeding in which the petitioner was 

convicted, give date of the rendition of the final judgment 

complained of, and clearly set forth the alleged viol~tion 

or violations. The petition shall have attached thereto 

affidavits, records, or other evidence supporting its 

all~sations or shall state why th~ same are not attached. 

They shall identify any previous procee1inqs that ~he 

petitioner may have taken to secure relief from his 

conviction. *'"~ument~ Ib~-Q~iioo must ~-~mR~U-b¥-g 

~1UliLlLl..iog__~.m.wm __ .iOJ:l.w1itul--'WPCOI)r i ate arguments and 

citations and discussion of authorities ~he~~--be--em+tted 

trom-io~+~-petft+cn." 

Section 4. Section 46-21-105 9 MCAo is amended to read: 

"46-21-105. ~~at grounds for relief waived if not 

raised. All grounds for relief claimed by a petitioner under 

this chapter must be raised in his oriqinal or awended 

petition. Any ~rounds ether-iohan-eonst+tttiofene~-~rettn~~ not 

so raised are waived unless the court on hearin; a 

-2- I N T R 0 D U C E D B I L L 
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subseQuent petition finds grounds for relief asserted 

therein which could not reasonably hcve been raised in the 

oriyinal or a1nended petition. ~-'1-~lig~~ll..e.IW. 

,gffgu;jilJLa d j rect appeal of b,ll _ _c~~la--~gu.w1L-fiu: 

.c.ellef _ _t~mald_~aoab.l¥-ll.ut~:_W:lill-.c.ei.:oitil...on_W..t..:U 

~al-llla.l-~b--~_in_._bll~inal_...Qr:_~Jl.t!.e.lj 

~t.il.lwa• 

the 

Section 5. Section 46-21-201, MCA, is amended to read: 

"46-21-201. Proceedings 

petition and the files 

on the petition. (1) Unless 

and records of the case 

conclusively show that the petitioner is entitled to no 

relief, the court shall cause notice thereof to be served 

upon the county attorney in the county in whicb the 

co,1viction took placey .QO>L.tti.JL~:t>u:.o~~~--kWL-~r: 

.tllul __ _tg_-Lil..L_a_~spoos i lflil--12~IU:i--1Q_--tb!L-:l..tlliao.a 

EcllQit~.LU.ltlWL~Jf the r~plUJ!Lil£!L~~JJing~--lh!L-kr.lUL£ 

til!- dismiss t~.e£.i£.iwl_a.LL.!Il>IU!il:Lgi_L1lt_faLLtll~ 

.:i:t.iilt.~ a claim fo~lil:L_gr:_~ qrant a prompt h~drin.; 

thereon, determine the issue, and make findings of fact and 

conclusions with respect thereto. 

(2) The court may receive proof 

depositions, oral testimony, or oth~r 

Dy affidavits, 

evidence. In its 

discretion the court may order the petitioner brouqht before 

the court for the hearing. 

(3) If the court finds in favor of the petitioner, it 

-3-
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shall enter an appropriate order with respect to tr.e 

judgment or sentence in the former p~oceedings an~ such 

supplementary orders as to reassi~nment, r2tri~l, custoJy, 

bail• or cischarge as may be nece&sary and prop~•· If th~ 

court finds for the state, the ~2titi~ner s~all ~2 r~tur.l~~­

to the custody of tt1e person to 4ho~ th'~ writ ~~~ dir~c~~~.=4 

Section 6. Section 46-21-2J3? ~CA 9 is ·in~-nj~a t~ r~,~~: 

"4t.-21-Z03. r..ev i ew. Either ttK. _J.")ti t i .cJ,I ?r ~H· r.h ~ 5t · t,· 

'i.~1Y :~ppec::l to tb2 supre-:;!s court of ~~~..-J.-rt3n.J frorr -:'n ~·rr :;::r 

<:::;"lt·2r-c:j on the 0-~titio;1. The ?'ltJcl-:1 must Je t.J~e;-: wi thi;1 e 

"'ontl"l:!t-fro"' 2£__~.:;.-.U the entry of th= or-:!er." 

.iection 7. Section 46-22-101, MCA, is a~ilende<J +:r. r--,·-""td: 

"46-22-101. Who may prose cut~ writ • .Lll E¥~ry t;;u;;!i!;U; 

Jil.:i--ldUl£i~JJ_.ia___;oJJh.:;.~tioo (Zh el£.e.r:.:t p~rson i mpr i sow'd ar 

otharwisP rPstrainej of his liberty within this state may 

prosecute a ~rit of habeas corpus to i~quira intc the cause 

of such imprisonment or restraint and, if illegal, to be 

delivered th~refroru. 

.LZ.L-R.!il.li.ef_u~J..bi.:;._~auJ;ll-.-l.:i_-Wl.L~iltl.lil:_i..Q 

g~il~ the lfP]jdjty of_tb~~tiQD of a--Ulil:~O wbc bas 

~alil:Q _ _agjydged guilty of an offlil:DSJil: jo a co~t af reco~_ao~ 

l:l.si!l-ilX!JaJI.:it.~l:li.:;._.r~d..¥ of app!ilal • Bel i ef fw::_~w;IL.ILUJ:.P~i:!i. 

u_limit.ea to tbe P£.QlLi.:i.llm.:i-2f..Iil.l.lil:J~ c ba gt 0 r_n ..... 
-End-
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Approved by Committee 
on Judici«ry 

690 ~" 11 
~ji.Y£-tZt4/\, ~~ INTRODUCED BY 

BY IARY COMMITTEE 

A BILL FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE AND 

CLARIFY CHAPTERS 21 AND 22 OF TITLE 46, HCA, PERTAINING TO 

POSTCONVICTION AND HABEAS CORPUS RELIEF; AMENDING SECTIONS 

46-21-101t 46-21-102, 46-21-104, 46-21-105, 46-21-201t 

46-21-203, AND 46-22-101, HCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1• Section 46-21-101, HCAt is amended to read: 

"46-21-101. Circumstances in which validity of 

sentence may be challenged. A person adjudged guilty of an 

offense in a court of record who has no adequate remedy of 

appeal and who claims that sentence was imposed in violation 

of the constitution or the laws of this state or the 

constitution of the United States, that the court was 

without jurisdiction to impose the sentence, or that the 

sentence was in excess of the maximum authorized by law or 

is otherwise subject to collateral attack upon any ground of 

alleged error available under a writ of habeas corpus, writ 

of coram nobis, or other common law or statutory remedy may 

petition the court which imposed the sentencey 2£ the 

supreme courty--c~--e"y--jus~+ee--c~--~~e--su~reme-eeur~ to 
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vacate, set aside, or correct the sentence.• 

Section z. Section 46-21-102, HCAt is amended to read: 

"46-21-102. When petition may be filed. A petition for 

such relief may be filed at any time e~~er Miibin 5 years of 

tb~date of tbe conviction.• 

Section 3. Section 46-21-104, MCA, is amended to read: 

"46-21-104• Contents of petition. The petition shall 

identify the proceeding in which the petitioner was 

convicted, give date of the rendition of the final judgment 

complained of, and clearly set forth the alleged violation 

or violations. The petition shall have attached thereto 

affidavits, records, or other evidence supporting Its 

allegations or shall state why the same are not attached. 

They shall identify any previous proceedings that the 

petitioner may have taken to secure relief from his 

conviction. ~r~umen~s Ib~~o myst bg g~companjed b¥-G 

suppyrtjng memoraaaum~Judjng approprjgte arguments and 

citations and discussion of authorities sne++--ee--em~ed 

~~cm-~n+s-pe~+t+en.• 

Section 4• Section 46-21-105, MCA, is amended to read: 

"46-21-105. What grounds for relief waived if not 

raised. All grounds for relief claimed by a petitioner under 

this chapter must be raised in his original or amended 

petition. Any grounds e~her-~heft-eens~+~u~iene+-~re~nds not 

so raised are waived unle~s the court on hearing a 

-2- S E C 0 N D R E A D I N G 
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subsequent petition finds grounds for relief asserted 

therein which could not reasonably have been raised in the 

original or amended petition. When a getjtjooer bas been 

afforded a djrect appeal of hjs cgovjctjoUa__~~~ 

relief that cgyld reasooablJ baxe beeo rajsed ga_~ 

appeal may ogt be ca~ jo his ocjgjpal__gr amepded 

~titiop.• 

Section 5o Section 46-21-201, MCA, is amended to read: 

"46-21-201. Proceedings on the petition• (1) Unless 

the petition and the files and records of the case 

conclusively show that the petitioner is entitled to no 

relief, the court shall cause notice thereof to be served 

upon the county attorney In the county in which the 

conviction took placey §nd the attgro~ceral apd ~ 

thea to file _a_ respgps!ve pleadjcg ta__tbe__g~na 

Eolla.ing it$ review gf the respopsiye pleadings tb~~ 

pay dismiss tbe pet!tjop as a matter gf_law_fgc fajlure tg 

~tea claim for relief gc it may grant a prompt hearing 

thereon, determine the Issue, and make findings of fact and 

conclusions with respect thereto. 

(2) The court may receive proof by afHdavits, 

depositions, oral testimony, or other evidence. 1n its 

discretion the court may order the petitioner brought before 

the court for the hearing. 

(3) If the court finds in favor of the petitioner, it 

-3-
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shall enter an appropriate order with respect to the 

judgment or se"otence in the former proceedings and such 

supplementary orders as to reassignment, retrial, custody, 

bail, or discharge as may be necessary and proper. If th€ 

court finds for the state, the petitioner shall be return~d 

to the custody of the person to ·.rhom the writ we:s directed." 

Section 6. Section 46-21-203, ~CA 9 is amended to redd: 

"46-21-203. Keview. Either the petitioner or the state 

may appeal to the supreme court of ~ontana from an order 

entered on the petition. The 2ppt'!al must be taken withiu e 

mon~hs-~rem ~day~ the entry of tha order." 

Section 1. Section 46-22-101• MCAt is amended tn read: 

1146-22-101. Hho may prosecute writ. Lll Ev~ry f4~QL 

~--PLQXi~--~~tioo (2), exerv person imprisoned or 

otherwise restrained of his liberty within this state may 

prosecute a writ of habeas corpus to inquire into the cause 

of such imprisonment or restraint and, if illegal• to be 

delivered therefrom. 

(2J ReJje!__undeL_ tbjs chapter Is ~available to 

attack tbe yalidity gf the cgpylctjgp gf a person wbp bas 

heeD adjudged guilt¥ of an offepse jn a court of_L~_apg 

~exhausted bjs ~emed¥ of appeal. Relief fpr such gurp~ 

is limited tg tb~pyjsjgos gf Iltlg~bapter ~l.a 

-End-
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INTRODUCED BY 1~' 4.fjf-*'lr ~~ 
~~~ 

BY IARY COMMITTEE 

A BILL FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE AND 

CLARIFY CHAPTERS 21 AND 22 OF TITLE 46, HCA, PERTAINING TO 

POSTCONVICTION AND HABEAS CORPUS RELIEF; AMENDING SECTIONS 

46-21-101, 46-21-102, 46-21-104, 46-21-105, 46-21-201, 

46-21-203o AND 46-22-101, MCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1• Section 46-21-101, MeA, is amended to read: 

"46-21-101. Circumstances in which validity of 

sentence may be challenged. A person adjudged guilty of an 

offense in a court of record who has no adequate remedy of 

appeal and who claims that sentence was imposed in violation 

of the constitution or the laws of this state or the 

constitution of the United States, that the court was 

without jurisdiction to impose the sentence, or that the 

sentence was in excess of the maxi~um authorized by law or 

is otherwise subject to collateral attack upon any ground of 

alleged error available under a writ of habeas corpus, writ 

of coram nobiso or other common law or statutory remedy may 

petition the court which imposed the sentencey 2L the 

supreme courty--o~--e~y--jtis~+ee--eT--~he--sH~~eme-eeti~~ to 
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vacateo set aside, or correct the sentence.• 

Section 2. Section 46-21-102, HCA, is amended to read: 

"46-21-102. When petition may be filed. A petition for 

such relief may be filed at any time eT~e~ ~in_2_xears of 

tbe date gf~ conviction.• 

Section 3. Section 46-21-104o MCAo is amended to read: 

•4&-21-104. Contents of petition. The petition shall 

identify the proceeding in which the petitioner was 

convicted, give date of the rendition of the final judgment 

complained of, and clearly set forth the alleged violation 

or violations. The petition shall have attached thereto 

affidavits, records, or other evidence supporting its 

allegations or shall state why the same are not attached. 

They shall identify any previous proceedings that the 

petitioner may have taken to secure relief from his 

conviction. ~Pgtimeft~s Ihe_Q~iX!oo myst bg~mpanied b¥_a 

supporting memorandum including appropriate argywents and 

citations and discussion of authorities she++--be--om+tted 

TPom-~h+s-pe~+~~on." 

Section 4. Section 46-21-105, MCAt is amended to read: 

"46-21-105. ~hat grounds for relief waived if not 

raised. All grounds for relief claimed by a petitioner under 

this chapter must be raised in his original or amended 

petition. Any grounds e~he~-~hen-eons~+~ti~~eno+-~~eHnds not 

so raised are waived unles~ the court on hearing a 

-2- T H I R D R E A D 1 N G 
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subsequent petition finds grounds for relief asserted 

therein which could not reasonably have been raised in the 

original or amended petition. KQeD a petjtjgper bas been 

afforded a djrect appeal of b~~anyjctions _gLQ~-fQL 

relief that could reasonablr baye be~Lal~~n_~ 

appeal ma¥ not be raised__!~ orlgjna} _ _gL-~~ 

petltiooe• 

Sections. Section 46-21-201, MCA, Is amended to read: 

"46-21-201· Proceedings on the petition. (1) Unless 

the petition and the files and records of the case 

conclusively show that the petitioner Is entitled to no 

relieft the court shall cause notice thereof to be served 

upon the county attorney in the county in which the 

conviction took placey ~Dd the attorn~~neraJ and_~ 

~ t 0 fjle _a_ respooslye pleadjng__t~~_getitjpne 

Epllowlng jts~~f the responsive plead~tb~~ 

ma¥ dlsmjss the petition as ~~gf_Lgw_fgr faj]ure to 

state a clajm for reJi~Lt-ma¥ qrant a prompt hearing 

thereon, determine the Issue, and make findings of fact and 

conclusions with respect thereto. 

(2) The court may receive proof by affidavits, 

depositions, oral testimony, or other evidence. In its 

discretion the court may order the petitioner brought before 

the court for the hearing. 

(3) If the court finds in favor of the petitioner, it 
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shall enter an appropriate order with respect to the 

judgment or sentence in the former proceedings and such 

supplementary orders as to reassignment, retrial, custody, 

bail, or discharge as may be necessary and proper. If the 

court finds for the state, the petitioner shall be returned 

to the custody of the person to -,.hom the writ wa~ di recta<:!." 

Section 6. Section 46-21-203, MCA, is ~mended to r~ad: 

"46-21-203. Review. Either the petitioner or the state 

may appeal to the supreme court of Montana from an order 

entered on the petition. The appeal must be taken within e 

months-~~om 90 da¥s-Wf the entry of the order.• 

Section 7• Section 46-22-101, MCAr is amended to read: 

•46-22-101. Who may prosecute writ. ill EYery ~~~ 

~-~~ jo subsectjoo l2)t every person imprisoned or 

otherwise restrained of his liberty within this state may 

prosecute a writ of habeas corpus to inquire into the cause 

of such imprisonment or restraint and, If illegal, to be 

delivered therefrom. 

(2l Relief ~~this ch~gter Is -DPL_~Llgh~ 

attack the yaljdjty of the conviction of a gersgo wb0 has 

been adJudged gujltr of an offense in a ' 0 urt of recgrd_ang 

bas exhausted his remedy of appea]e Reljef for sucb purposes 

js li•ited to tbe proy!sioos of Ii11e 46r ,bapter 2lc" 

-End-
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HOUSE Bill NO. 6qQ 

INTRODUCED BY KEYSER, KEEDYt MATSKOt 

MOOREt BENNETT 

BY REQUEST OF THE HOUSE JUOitt~RY COMMITTEE 

~BILL FOR AN A(T ENTITLED: •AN ACT TO GENERALLY REVISE ANO 

(lARIFY CHAPTERS 21 ANO 22 OF TITLE 4b, M(A, PERTAINING TO 

POSTCONVICTION AND HABEAS CORPUS RELIEF; AMENDING SECTIONS 

4&-21-10 lt 4&-2l-102t .. b-21-104, 

.. 6-21-203t AND 46-22-10lt MCA.M 

46- 21-l05t 4b-21-'l0lt 

BE IT ENA(TEO BY THE lEGISLATURE OF THE STATE OF MONTAN~: 

Section 1. Section 46-21-lOlt MCAt is aaended to read: 

"46-21-101. Circu~stances in which validity of 

sentence may be challenged. A person adjudged guilty of an 

uffense in a court of record who has no adequate remedy of 

appeal and who claims that sentence was i•posed in violation 

of the constitution or the laws of this state or the 

constitution of the United States, that the court was 

without jurisdiction to impose the sentence, or that the 

sentence was in excess of the •aximum authorized by law or 

is otherwise subJeCt to collateral attack upon any ground of 

alleged error available under a ~rit of habeas corpus, wrtt 

of cora~ nobis• or other common law or statutory remedy may 

petition the court which imposed the sentence• 2L the 

z 

3 

~ 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

to 

l1 

18 

19 

20 

21 

22 

23 

24 

25 

HB ooqo;oz 

supre~ courtT--~--eny--j~~ee--e~--~~--~~~e.e-eea~ to 

vacate, set aside, or correct the sentence.• 

Section 2. Section 46-21-102, "CAt is a~nded to read: 

"46-21-102. When petition cay be filed. A petition for 

such relief •ay be filed at any ti.a af~e~ within 5 yeaLS of 

the~te_£!_~ conviction.• 

Section 3. Section 46-21-104, MCA, is amended to read: 

"46-21-104. Contents of petition. The petition sha\1 

identify the proceeding in ·..tlich the petitioner was 

convicted, give date of the rendition of the final judgMent 

compldined of, and clearly set forth the alleged violation 

or violations. The petition shall have attached thereto 

affidavits, records, or other evidence supporting its 

alle:~ations or shall state why the sallie are not attached. 

They shal I identify any previous proceedings that the 

petitioner ~ay have taken to secure relief froc his 

conviction. At'-g-"t~ The Qetitioo_~!-2!L!!li.2~!J.ied !!:l.__!! 

~Q_grti!!9__'!!!t!!'.Q~!!!:!!:l~ __ inc!udjng_2Q2!.2Dria!.!L_2rqume~ and 

citations and discussion of authorities ~ha~--be--o•~~ted 

~•-th~~-pet~t~o~.· 

Section 4• Section 4o-21-105o MCA, is amended to read: 

"46-21-105. What grounds for relief waived if not 

rais~d. All grounds for relief claimed by a petitioner under 

th1 s chapter IIIUSt be raised tn his original or amended 

petition. Any grounds ethe~-th~n-eo...~t~~~~ene+-~~ouftd~ not 

-2- H!.l b90 
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so raised are waived unless the court on hearing a 

subsequent petition finds grounds for relief asserted 

therein which could not reasonably have been r3ised in the 

original or a.anded petition. Wh~~_Qetitioner has been 

effQrded--2_Qi re~R~~__gf _ _!ll.i..___5onvict i O!!.!__groi.I!!Qj_ for 

relief that could reasonab!L_ have been raised on direct 

~21--~~ not be raised in his original or a.anded 

peti!iO!!~" 

Section 5. Section 46-21-201• MCAo is a.anded to read: 

"46-21-201. Proceedings on the petition. (1) Unless 

the petition and the files and records of the case 

conclusively show that the petitioner is entitled to no 

relief. the court shall cause notice thereof to be served 

upon the county attorney in the county in which the 

conviction took place .. ~nd the atto~~-_s~~!~_Qrd~ 

them __ !E_flli_-.L~E~ll!_Pleadi!!g_~_-t!}!_Jet i!.~ 

Fol!owin9_l!L.r.~view £f_the_resp~~.P!£2Qiml• the £Ourt 

!!2Y _ _Qi~'"iss__1!!~titi.!!~~~~at!!.L£Ll2!!Lf!!r failure to 

~~-fl2i~Q!_~~ief_QL_it mey grant a pro~t hearing 

thereon. deter111ine the issueo and 01ake findings of fact and 

conclusions with respect thereto. 

(21 The court may receive proof by affidavits. 

depositions. oral testiMOnY• or other evidence. In its 

discretion the court may order the petitioner brought before 

the court for the hearing. 
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(3) If the court finds in favor of the petitioner. it 

shall enter an appropriate order with respect to the 

judgment or sentence in the former proceedings and such 

supplementary orders as to reassignment, retrial, custodyo 

bail, or discharge as may oe necessary and proper. If the 

court finds for the state, the petitioner shall be returned 

to the custody of the person to whom the writ wa~ directed.-

Section 6. Section 46-21-203, ~CAo is amended to read: 

•46-Zl-203. Review. Either the petitioner or the state 

~ay appeal to the supreme court of Montana from an order 

entered on the petit1on. The appeal Must be taken within ~ 

~~~h~-~P~ 60 days of the entry of the order." 

Section 1. Section 46-22-101, ~CAt is amended to read: 

•46-22-101. Who may prosecute writ. 1li Ev~y E~cept 

~_QLQ~ided ___ i~~~bseftio~_lll~~~LY person i~risoned or 

otherwise restrained of his liberty within this state may 

prosecute a writ of habeas corpus to inquire into the cause 

of sue h impr i son111ent or restraint ana. if i J1 ega 1 • to be 

delivered therefrom. 

ill Rei ief unaer this c~1~_is_!!Q.L_~~.!;!!e to 

attack the validity of the conviction of a ~~~~--has 

bee~~~~goi!!~f an offense in a court of record and 

has_!t~uste!L!!i s rel!!£5!,!_Qf_~al. Relief for such purposes 

~limited t~~e (!rOvisions of Title 46• ch~~· 

-End-
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