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A diLL FOR AN ACT E~TITLEO: ·A~ ACT ~EhERAllY REVISIN~ ANC 

CLARIFYING THE ADJUDICATION OF WATER RIGHTS PROVISICNS OF 

TITLE 3, CHAPTER 7, PART 3t AND TITLE 35o CHAPTER 2, PART 2, 

M~A; AlLOWING FGR THE APPOINTMENT OF HOR~ THAN ONE WATER 

HASTE~ IN EACH ~ATER DIVISION; ?ROVIDIN~ FGR SUPERVISION AND 

ADMINISTRATION BY THE SUPREME COURT; PROVIOI~G A Fili~G FEE 

FOR THE FiliNG DF EXE~PT ClAIMS; PPOVIOINS THAT A 

PRELIMINARY DECREE MAY BE ISSUED F -·o 
"....1' ~ MiY INTERRELATED 

PORTION OF A WATER DIVISION; PRJVIDING THAT A P~ELIMINARY 

DECREE ~AY SE ISSUED PENDING THE NEGOTIATI~~ OF A COMPACT; 

ALLO~ING A WATER JUDGE TO EXTEND THE TIME LIMIT FOR 

R[OUESTI~G A HEARING ON A PRELIMINARY DECREE; P~JVIDING FOR 

TH~ SUSPEhSION OF LEGAl PROCfEDINGSt AND THE FILING OF 

F~J~~AL CLAIMS UPC~ TERMINATION 3F SUSPENSION; AMENDING 

SECTIONS 3-7-30!, 85-2-112, B5-2-217t 65-2-225, 95-2-231, 

85-2-233, 05-2-702, AriD 85-2-704, MCA; AND PROVIDING A~ 

!~MEDIATE EFFECTIVE DATE." 

BE IT EhACTED BY THE LEGISLATURE Of THf STATE OF MONTANA: 

~SfkiiOH& Section 1. Supervision end 

LC 0240/01 

1 administration by sup~eme cou~t. (1) The Montana suprew.e 

2 cou~t shall supe~vise the activities of the wate~ judges, 

3 wate~ maste~s, and associated pe~sonnel in implementing this 

4 chapte~ and Title ~5, chapte~ 2, part 2. 

5 (21 The sup~eme cou~t shall pay the expenses of the 

6 water judges and the salaries and expenses of the w?ter 

7 judges• staffs and the salaries and expenses of the water 

3 maste~s and the wate~ masters• staffs, from the water rights 

9 adjudication account established by 85-2-241• "Salaries and 

10 expenses• as used in this section include but are not 

11 limlted to the salaries and expenses of pe~sonnel, the cost 

12 of office equipment and office space, and such other 

13 necessary expenses as may be incurred in the administration 

14 of this chapter and Title 85, chapter 2, part 2. 

15 Section 2. Section 3-7-301, MCAo is amended to ~ead: 

16 •3-7-301. Appointment of water masters -- removal. (1} 

17 The ~ate~ judge in each wate~ division shall appoint e at 

18 l~flL.-mll;l water master grJj;L~~1-Iil2~-t~li.JI~J:: 

19 ~r.:tll· 

20 (2) A water maste~ may be appointed after July 1, 

21 1980, and must be appointed on or before July lo 1982. 

22 (3) In appointing a water maste~, the wate~ judge 

23 shall conside~ 2 potential master's experience with wate~ 

24 la~, wat~r use, and watar rights. 

25 (4) A wate~ master shall se~ve at the pleasure of the 
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water judge and may be removed by the water judge." 

Section 3. Section 85-2-112, MCA, is amended to read: 

"85-2-112. Department duties. The department shall: 

(1) enTorce end administer this chapter and rules 

adopted by the board under 85-2-113s_~j~_tQ _ _t~ __ QQti~r~ 

<iDlLJ;luli~L.t.tJ.e.~~~.c..Q.Ut.!.Jm~Uili;:tiQO-lJ; 

(2) prescribe procedures, forms, and requirements for 

applications, permits, certificdtes, declarations, claims of 

existing rights, and proceedings under this chapter a~d 

prescribe the information to be contained in any 

application, declaration, claim of existing right, or other 

document to be filed with the department under this ch2pter 

not inconsistent with the requirements of this chapter; 

(3) establish and keep in its Helena oTfice a 

centralized record system of all existing rights and a 

public record of permits, certificates, declarations, claims 

of existing rights, applications, and other documents filed 

in its office under this chapter; 

(4) cooperate with, assist, advise, and coordinate 

plans and activities with the federal, state, and local 

agencies in matters relating to this chapter; 

(5) upon request by any person, cooperate with, 

assi sto and advise that person in a1atters pertaining to 

measuring water or filing declarations with the department 

or claims of existing rights with a district court under 
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this chapter." 

Section 4• Section 85-2-217, ~CAt is amended to read: 

•ss-2-217. Suspension of adjudication. Frem--~he--~~~ 

e~--f+++n~--~he--~e~+~+on-reqa+~~-+n-B5-r-rtt-un~++-uu+y-ty 

t96ry-en~-wh++e nolle negotiations foo th~ conclusion of 2 

compact under part 7 are being pursued, all oe~fel'l:!i 

QLD~d!D~ to ~enerally adjudicate reserved Indian water 

rights frem--e--~earee-o~-wa~er-+n-qae~~fon-an~er-~h+~-p~r~ 

a.IHL.fi:Wu:al.----U.S.~-ltiltu-r.i.Qb,ll_ of tbose -tti!Ml.s._~ru1 

f~al_ttgilD~-~icb gril negotjatiug are suspendedy-an+~~~ 

en--~e~fon--fs-eemmenee~-or-+~-pen~+n~-by-or-en-behe+f-of-en 

fndfon-~rfbe-~o-e~jadfee~e-w&eer-~em-~he~-~oaree-e~her-~hon 

e~-proY+ded-for-+n-~+~+e-85y-eho~~er-rT-fn--eaeh--ee~ey--~he 

~epensfon--+s-mofn~efne~-en+y-+~-~he-&e~+~n-+s-dfs~+ssed-or 

ff-~he-per~fes-~e-~he-ee~+on--s~+ptt+o~e--~e--~he--sa~pens+on 

dar+ng--eempee~--ne~e~+a~+ons--of-o++-far~her-preeeedfngs-fn 

~he-eetfon-eweep~-~he-de~ermfno~+on-ef-jarfsdfe~~o+-+ssaes 

end-on-order-+~-so-+~~aed. Ibe obli~atiQu_~g__fll~~L 

Lights clalm.s.__!QL_~-'2~~~-Li~±.s._i~_al.s.k-~~~~~ 

Ib~.s.~i2o-~&ll be effective until July -lL--~~ 

1gng__g.s.__oegotjatjoos are cootjoujog or ra1if~atjgo gf_a 

~i.s..l.lluce and tr;j b~~e.Lal_gg~m.C:~-~L.b.e.eo 

~m~~be~J.uly 1. 1985~ the suspensi~hall termina±£ 

pn that date. UQoo tecmioatiao_at__t~--.s.~.eo.s.lQD__Qf__1Ql.s. 
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~~...tbiLJ.Litu~~aod tbe~fll.ll~~r.i~~llLll!;~,!eu 

~-tb~~~i~l filing requiLem£~gf_-&2=Z=IQZLJl ... -~ua __ ~ 
g,tj:]eL__,UlQU i remen:t.s.--llL tbe st.U.!i: water_;a.d.lw1l~:U.Qo.._Uilli!lll 

w:mtlded fQc_l_a__Il~§2, cb~_.z.. _ __IDQ!le__,t[_i~L_and 

fg~£g~geocies_tb~ose not to o~i~th~iL-~~~ 

~~kaL __ LLgb~-~t~a-~~t-tw~iYll-2g~Lati2a_~_tb~ 

~~ adjudjcatjoo sys~am__gnQ--Wa¥--~~~ue!it-_iLQW ... -Lba 

:i..U.:i.Q;.lll~.[jU!l.tlQD.L.QL~....U!;.!J.wa n 

Section 5. Section 85-2-225, MCA, i~ amended to read: 

nss-2-225. Filing fee. 111 F-ach claim filed under 

85-l-221 QL __ a2=Z=ZZZ ~h~++ mu~ be accompclnigd by a filinq 

fee in the amount of $40, subjRct to the following 

exceptions: 

t~t1.al the total filinc1 fees for all claims filad by 

one person in any one water court division may not exceed 

!.'=t60; and 

trt1U no filing fee is required accomp?nyinq a claim 

of an existing right that is included in 2 cecree of 2 court 

in th-2 state of Montana and which is 2ccomp'>nia:i vy " 

certified copy of that decree or pertinent portion thereof 

or verified as otherwise ordered by the cour~. 

Ul _ _a __ daim ... _ti:.at-_ll-- axampt _fL=-. ... _the_ __ fili~ 

~ulL~ID£~2i __ Ji=Z=~l111--~-tb~t-l~-~21Ull~dLllx-fil~~ 

~~-Q~~~gm~nle~_b¥_a_filio~~iu_t~--~~lll--21--~2~ 

~:ll-_!:_l.U~_fg£_~l!WliL~JLcl2~"m--ltilb~il'1eL.ll-u!.ilLi1 

-~-
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li~_:oimW.~ll.:il.:Lm.u....b!L~'-2m~olil~lu..ii_iil.i.D~-f~_io 

tD~-~~QYut_gf_l~a" 

S€ction 6. Section 85-2-231• MCA, is amended to read: 

"85-2-231. Preliminary decree. (1) W+~ft+"-e-~@e~e"eb+e 

~+me-efter-the-e+o~e-ef-the-f+++n~--~e~+oey--~he ~ water 

juJ~e ~hall issue a preliminary decree. The preliminary 

decree shall be b~sed on~ 

121 the statements of claim before the water judgeyi 

1lU th2 data submitted by the departmenty.;_ 

i.!;..! __ t!ill-... ~;.gllli:~-Qf_~;.QJ!U2.a~-<UI~lLil~_tb~--Mimt.aa.a 

L:9i.sl~_.aruL.tb~J.J:i~_m:_fede r al ~m-~U:.L-_l;u;JUw;o_;m 

.alUl~ed ___ s;mD~--~-_filio~Juc_fe.Wl;ul _ _;mD_liul.l;m 

Le.:UU:lU!lLti!lllll.i and 

tal any additional data obtained by the water judqe. 

l1!.a_-llrel j ml narXJ!~~lL.m.tlLtl>!-illU~J:i!ll.biU-2~~~fi..lll. 

thJL_!;.lQ~e__m __ :t.b.e_~uLll-I:iliru~ _ _g~__s~-QYt-__ io 

.a2=Z=IQZ1~--'l!L.S.QllLLib~~-~-ls.~>Wa.bl.x-f_~s.ilU.i:.a 

lll~-s.~~;.tl~--UQil.li-fi2t_~reJLeot~¥~teL-Ju~~~-Lt2m-ls.s.uiuw 

.an-lUU:L.l~uL>ll¥-~~!;l,_Q.LQ:t.bi<.L-~.a.t:¥-~Lee if s.IKD_-<> 

~"L~I<.--lS.-D~~:O.aL¥-LQL-tba_u£~Ll¥~~mlolS.tLatil2U-2f_~~L 

LlSbtS.-~2L-:t.~-tb~-iS.~il-2f~-QL~limln.aL'1-~~~~ 

12l __ a__~L£llmiogL¥--~£il~-~~--bil __ is.~~Q__fQL___gUX 

mtil.t.l:ll~i"a14--llltil.r:Ltlllrui~W:li2D__cl_~tl!J:_llil£i.s.i£!n_,_ 

iD~;.lJ.illiU>~Juu_a.rt._limil.~...t2_a_ll~o ... _ _s.u!lt2as.ioL-~UiiililQ~_,_ 

~lluLalng~:itr~am_.__uL-3.iiUlle source_Qf~l:t_Q.f--lt~..:t 

-6- tf/3 c.(: 7 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

lC 0240/01 

a__tim~ffereot fcpm t~~~e of otheL greliminaLJ 

~ees or goc~--O.f..tbSL:i~i::kl:~ 

t~t~ The preliminary decree shall 

information and make the determinations. 

conclusions required for the final decree 

contain the 

findings, and 

under 85-2-234· 

The water judge shall include in the preliminary decree the 

contents of a compact negotiated under the provisions of 

part 7 that has been e~ed--~en-by-~ne-~er~+e~te-~h@ 

eeepeet appcoygd by tbe legislature and tbe-tLlb~~~al 

~~whether or not it has been ratified by congress. 

t3t~ If the water judge is satisfied that the report 

of the water master meets the requirements for the 

preliminary decree set forth In subsections (1) and t~tLll? 

end is satisfied with the conclusions contained In the 

report, the water judge shall adopt the report as the 

preliminary decree. If the water judge Is not so satisfied, 

he may, at his option, reco~lt the report to the master 

with instructions, or modify the report and issue the 

preliminary decree.• 

Section 1. Section 85-2-233, ~CAt is amended to read: 

"85-Z-233. Hearing on preliminary decree. (1) Upon 

objection to the preliminary decree by the department, a 

person named In the preliminary decree, or any other person, 

for good cause shownt the department or such person Is 

entitled to a hearing thereon before the W3ter judge. 

-7-
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(2) If a hearing is requested, such request must be 

filed with the water judge within 90 days after notice of 

entry cf the preliminary decree. The water judge •ay, for 

good cause shown, extend this ti~ limit an additional ~e ~ 

days if application for the extension Is made within 90 days 

bfter notice of entry of the preliminary decree. 

(3) The request for a hearing shall contain a precise 

statement of the findings and conclusions in the preliminary 

decree with which the depart~nt or person requesting the 

hearing disagrees. The request shall specify the paragraphs 

and pages containing the findings and conclusions to which 

objection Is made. The request shall state the specific 

grounds and evidence on which the objections are based. 

(4) Upon expiration of the tl•e for filing objections 

and upon ti•ely receipt of a request for a hearing, the 

water judge shall notify each party named in the preliminary 

decree that a hearing has been requested. The water judge 

shall fix a day when all parties who wish to participate In 

future proceedings must appear or file a statement. The 

water judge shall then set a date for a hearing. The water 

judge may conduct individual or consolidated hearings. A 

hearing shall be conducted as for other civil actions. At 

the order of the water judge a hearing aay be conducted by 

the water master, who shall prepare a report of the hearing 

as provided in M.R.Civ.p., Rule 53(e).• 

-a-
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SeEtion a. Section 85-2-702, MCA, is amended to read: 

•a5-2-702. Negotiation with Indian tribes. (1) The 

reserved water rights compact commission, created by 

2-15-212 9 may negotiate with the Indian tribes or their 

authorized representatives jointly or severally to conclude 

compacts authorized under 85-2-701• Compact proceedings 

shall be comuenced by the coaulisslon. The coMmission shall 

serve by certified mall directed to the governing body of 

each tribe a written request for the lnitiat•on of 

negotiations under this part and a request for the 

designation of an authorized representative of the tribe to 

conduct compact negotiations. Upon receipt of such written 

designation fro~ the governin9 body of a tribew compact 

negotiations shall be considered to have commenced. 

(2) When the compact commission and the Indian tribes 

or their authorized representatives have agreed to a 

compact, they sh311 Sign a copy and file an original copy 

with the department of state of the United States of America 

and copies with the secretary of state of Montana and with 

the governing body for the tribe involved. The compact is 

effective and binding upon all parties upon ratification by 

the legislature of Montana, any affected tribal governing 

body 9 and the congress of the United States. 

!3) Uppo jts approval by the Kontana-12gislatu£~na 

25 iha-tr<be or federal agencya the terms pf a comp~must be 

-9-
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l.~~~·uuuL~buy~a~s~-~z_-_2_3~1~· nroy!ded decree as ,. 1: in~_wL lslature an 
o}iminarv d tcibe 

0 
jnclvded f tbo >t•te leg, 

1

,_...., 
if approyaJ o jsbed by July 

"""''"'' not .... accoogl bt• >b•t 
ency _bas ed water CJO foderal •• oju fg[ [O .. CL ... 1 

and Indian c] = be f!ledu__. __ __ _ ,~ fed&ra_ ~~· m~u~s~~-------~ ••• , • ........_ 11 •• 
resolyed f"liogs sha not been h se new -' 

•••• ., .,, .. I e • >ball ...... 
within - [~e an~w------department e rellmjnary dec 

In J:he formula_ Uoo ot- tb_ p 

giVen treatment §lmilar to that giyen tp all ptber filings.• 

Section 9. Section 85-2-70it, HCA, is amended to read: 

•a5-2-70it. Termination of negotiations. The commission 

or any other party to the negotiations may terminate 

negotiations by providing notice to all parties 30 days In 

advance o~ the termination date• On the termination date1 

the suspension of the application of part 2 provided for in 

85-2-217 shall also terminate. Ibe tribe or federal agency 

spall ~ all of its claims fpr re~eryed rjgbt$ within 6D 

days of the termination of_oegotjatjons.• 

Section 10. Codification Instruction. Section 1 is 

Intended to be codified as an integral part of Title 3 1 

chapter To part 2• and the provisions of section 1 apply to 

Title 3 9 chapter 7• 

Section 11· Effective date. This act is effective on 

passage and approval. 

-End-
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STATE OF MONTANA 
REQUEST NO. 346-81 

FISCAL NOTE 

Form BD-15 

In compliance with a written request received Febryary 10 19 _Ill_, there is hereby submitted a Fiscal Note 

for. House Bill 66 7 pursuant to rTitle 5, Chapter 4, Part 2 of the Montana Code Annotated (MCAI. 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 
of the Legislature upon request. 

Description of Proposed Legislation 

HOuse Bill 667 is an act generally revising and clarifying the adjudication of water 
rights provisions of Title 3, Chapter 7, Part 3, and Title 35, Chapter 2, Part 2, MCA; 
allowing for the appointment of more than one water master in each water division; pro
viding for supervision and administration by the Supreme Court; providing a filing fee 
for the filing of exempt claims; providing that a preliminary decree may be issued 
pending the negotiation of a compact; allowing a water judge to extend the time limit 
for requesting a hearing on a preliminary decree; providing for the suspension of legal 
proceedings, and the filing of federal claims upon termination of suspension; and pro
viding an immediate effective date. 

Fiscal Impact 

Proposed Law 

Personal Services 
Operating Expenses 
Capital Outlay 

Expenditure Increase to 
Supreme Court 

Expenditure Decrease to 
Department of Natural 
Resources & Conservation 

Comment 

FY 1982 

$156,043 
70,500 
51,000 

$277,543 

$277,543 

FY 1983 

$258,362 
74,400 
17,000 

$349,762 

$349,762 

The fiscal impact indicated above is that portion of the expenditures that would be 
the responsibility of the Supreme Court under the section proposing for the supervision 
and administration of the water courts by the Supreme Court. The expenditures are trans
ferred from the Department of Natural Resources and Conservation to the Supreme Court. 
This fiscal impact was included on the Fiscal Note for Senate Bill 347, which is an act 
to create the Office of Chief Water Judge. 

BUDGET DIRECTOR 

Office of Budget and Program Planning 

Date: L . l 2 . - r f 
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Approved by the Select 
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A BILL FOR AN ACT ENTITLED: •AN ACT GENERALLY REVISING AND 

CLARIFYING THE ADJUDICATION OF WATER RIGHTS PROVISIONS OF 

TITLE 3, CHAPTER 7, PART 3, AND TITLE 85, CHAPTER 2, PART 2, 

MCA; ALLOWING FOR THE APPOINTMENT OF HORE THAN ONE WATER 

MASTER IN EACH WATER DIVISION; PROVIDING FOR SUPERVISION AND 

ADMINISTRATION BY THE SUPRHIE COURT; PROVIDING A FILING FEE 

FOR THE FILING OF EXEMPT CLAIMS; PROVIDING THAT A 

PRELIMINARY DECREE HAY BE ISSUED FOR ANY INTERRELATED 

PORTION OF A WATER DIVISION; PROVIDING THAT A PRELIMINARY 

DECREE HAY BE ISSUED PENDING THE NEGOTIATION OF A COMPACT; 

ALLOWING A WATER JUDGE TO EXTEND THE TIME LIMIT FOR 

REQUESTING A HEARING ON A PRELIMINARY DECREE; PROVIDING FOR 

THE SUSPENSION OF LEGAL PROCEEDINGS, AND THE FILING OF 

FEJERAL CLAIMS UPON TERMINATION OF SUSPENSION; AMENDING 

SECTIONS 3-7-301t 85-2-112, 85-2-217t 85-2-225, 85-2-231t 

85-2-233, B5-2-702t AND 85-2-704, MCA; AND PROVIDING AN 

!~MEDIATE EFFECTIVE DATEe• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

N~W S~CTIONa Section 1. Supervision and 
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administration by supreme court. (1) The Montana supreme 

court shall supervise the activities of the water judges, 

water masters, and associated personnel in implementing this 

chapter and Title 85, chapter 2 9 part 2. 

(2) The supreme court shall pay the expenses of the 

water judges and the salaries and expenses of the water 

judges• staffs and the salaries and expenses of the water 

masters and the water masters• staffs, from the water rights 

adjudication account established by 85-2-2~1. •salaries and 

expenses" as used in this section include but are not 

limited to the salaries and expenses of personnel, the cost 

of office equipment and office space, and such other 

necessary expenses as may be incurred in the administration 

of this chapter and Title 85, chapter 2, part 2. 

Section 2. Section 3-7-301, HCA 9 is amended to read: 

•3-7~301. Appointment of water masters-- removal. (1) 

The water judge in each water division shall appoint e at 

~t_~ water master and max aggojnt more than one water 

~-
(2} A water master may be appointed after July 1, 

1980, and must be appointed on or before July 1, 1982. 

(3) In appointing a water master, the water judge 

shall consider a potential master•s experience with water 

law, water use, and water rights. 

(4) A water master shall serve at the pleasure of the 

S E C 0 N D R E A D I N G 
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water judge and may be removed by the water judge.• 

Section 3. Section 85-2-112 9 HCA, is amended to read: 

•85-2-112. Department duties. The department shall: 

(1) enforce and administer this chapter and rules 

adopted by the board under 85-2-113s_~j~tg_ the powe~ 

(2) prescribe procedures, forms, and requirements for 

applications, permits, certificates, declarations, claims of 

existing rights, and proceedings under this chapter and 

prescribe the infor11ation to be contained in any 

application, declaration, claim of existing right, or other 

document to be filed with the department under this chapter 

not inconsistent with the requirements of this chapter> 

{3) establish and keep in its Helena office a 

centralized record system of all existing rights and a 

public record of permits, certificates, declarations, claims 

of existing rights, applications, and other documents filed 

in its office under this chapter> 

(4) cooperate with, assist, advise, and coordinate 

plans and activities with th• federal, state, and local 

ageneies in matNr-S relattng to this chapter; 

(5) upon request by any person, cooperate with, 

assist, and advise that person In matters pertaining to 

measuring water or filing declarations with the department 

or claims of existing rights with a district court under 
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this chapter.• 

Section 4• Section 85-2-217• MCA, Is amended to read: 

•85-2-217. Suspension of adjudication. From--~he--~fme 

o~--~+++n~--~he--p~t+on-reqa+red-fft-65-~-~%%-a~++-~a+y-%? 

49e~y-ftftd-wh++e Hhile negotiations for th& conclusion of a 

compact under part 1 are being pursued• all ee~foft~ 

groceed!ngs to generally adjudicate reserved Indian water 

rights ~rom--e--soaree-o~-we~~+ft-~ae~tfeft-aftder-~h+~-per~ 

aod federal cesecxed watec~~_gf_~e_-tcl~~ 

!~~~ wblcb are negotjatlag are suspenoedy-aft+@~S 

en--se~feft--+s-eolll!efteed-or-+~-,e~+ft~-by-er-oft-behe+~-e~-eft 

+ndfsft-~fbe-~o-sdjad+ee~e-w~er-~rem-the~searee-e~her-~eft 

~-~ro•+&ed-fOr-+ft-~+~+e-&Sy-ehepter-cw-+ft--saeh--ee~ey-~he 

~~pen~+en--+~-me+ft~e+ned-eft+y-+~-~he-ee~+eft-+~-dfsm+ssed-or 

+~~he-per~+es-~o-~he-ee~+eft--~+pa+e~e--~o--~he--sa~peft~feft 

dar+ft~--eempee~--"e~~+~+ens--~-o++-~ar~er-~reeeedfft~~-+" 

~he-ee~+eft-e•ee~~-~he-de~erll+fte~+eft-~-jar+sd+e~+one+-+~sbe~ 

Oftd-en-erder-+~~o-+s~aed. Ihe gbljgatlon to fll~~ 

rights claims foe those resecved-CLgbts js atAa_~~da 

Ibis 5U5pegsjgo shall be etfectixe ugtjl July 11 1985, a5 

lgng a5 gegptiatioD5 ace contiouing oc catl!icatigo of a 

completed cgmpact i5 being 5oygbt• I! appcoxal-by tbe Atate 

legj5laty[e and tribes oc fede[al agencigs bas not ~ 

accgmpll5hgd by July 1, 1985, the 5U5pgos!on shall tgc~ 

on that date. Upgp tecmlnatioo gf tbg 5U5pgqsloo__of __ thls 

-4-
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parts the tribes and the federal agencies shall be sub~ 

~ tbe special filing reguireaents of 85-2-102(3) and all 

other rgguireuents of the state water adJudication sy$tes 

provided far in Title 85. chapter z. lhpse tribe$ and 

federal agenciei that chooie not to neggtjate their re$eryed 

water rights $hall be subJect to the full operation of the 

$tate adiudicatjon $J$tem and may Dot benefit frgm _tbe 

$U$pen$jOn grgy~~f thl$ $ection.• 

Section 5. Section 85-2-225, HCA• is amended to read: 

•85-2-225. Filing fee. ~ll Each claim filed under 

85-2-221 or 85-2-222 ~he++~ be accompanied by a filing 

fee in the amount of S40t subject to the 

exceptions: 

following 

t+tLal the total filing fees for all claims filed by 

one person in any one water court division may not exceed 

S480; and 

~t~ no filing fee is required accompanying a claim 

of an existing right that Is included in a decree of a court 

in the state of Montana and which is accompanied by a 

certified copy of that decree or pertinent portion thereof 

or verified as otherwise ordered by the court. 

.LZ.J_ a claim tbat --1..5...- exempt__LL!lJII__:tl:U~--ill.itui 

reQuirement$ ot__a2=Z=Zlllll- but that_La_YQluntarlly_f11eD 

~~~gmpanjed bY a filiog_fee jn the amount--PL~ 

~~ claim$ fcL~jngle deyelopmeot with several u$es if 
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filed simultanePU$1y may be accompanied by a filing tee _in 

~amQYnt_of s;o.• 

Section 6. Section 85-2-231, HCA, is amended to read: 

•a5-2-231. Preliminary decree. (1) W+~h+ft-e-ree~eneb+e 

t+me-e~ter-the-e+ese-o~-tne-~++ftg--per+e~y--the ~ water 

judge shall issue a preliminary decree. The preliminary 

decree shall be based on~ 

lal the state~nts of claim before the water judgey~ 

~ the data submitted by the departmenty~ 

(cl the cpoteoti of cgmpact$ approved b¥ the Montana 

legi$1ature and the trjbe or federal ageocy or. 1ackjng__ao 

approved compact• the filing$ for federal aod Indian 

Le$eryeg ~& and 

Ldl any additional data obtained by the water judge. 

Iha_ prelimloary decree $ball be iS$ued wjtbio 90 days after 

the close of ~~~'jal filing perjod $et out in 

B5-Z-7Q2(ll-o£_~~~1b~~-a$ is reaspnabl¥-feaiible. 

~~on goe$ oat prevent the water lu~fLgm iisujog 

aD ioteLJo,utory gecree QC Q~~ tempgrary decree jf $~-G 

~~-l~ece$$ary for tb~Laerly adm!Diitratioo of ~eL 

right$ prior to tb~ is$uao~_a-~liminary decree. 

(2) A ptfllmloary decree may be jssue~~ 

hyUcqlogjcally ioterrelated Qottioo of a wat~r diYiilo~ 

Lokluatng_Qut not limited t2-a--b~O£ subba5io• drainage. 

iUbdrajQage• stream, or ~ipgle iource pf sypply qf waters at 

-6-
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a_ tiae different fro• the lssuaoce of other greljmjnatw 

~eea O( POttigos pf tbe same dec(ee. 

t~Lll The preliminary decree shall contain the 

Information and make the determinations, findings, and 

conclusions required for the final decree under 85-2-231t• 

The water judge shall Include In the preliminary decree the 

contents of a compact negotiated under the provisions of 

part 7 that has been &§reed-~e~-by~ne-~er~+es-~he 

e-~et: app(oyed bw t.he 1 egl sl atu(e and the ttl be ot federal 

~whether or not It has been ratified by congress. 

f3t~ If the water judge Is satisfied that the repOrt 

of the water waster weets the require~nts for the 

preliw!nary decree set fort.h In subsections (1) and t~t~• 

end Is satisfied with the conclusions contained In the 

report, the water judge shall adopt the report as the 

preliwlnary decree. If the water judge Is not so satisfied, 

he way, at his option, reco .. it the report to the master 

with Instructions, or .edify the report and Issue the 

preliwinary decree.• 

Section 1. 5ectlon 85-2-233, MCA, Is amended to read: 

•85-2-233.' Hearing on··,·'Preliai nary decree. (lJ Upon 

objection to the prelialnary decree by the department. a 

person named In the prellalnary decree, or any other person, 

for good cause shown• the department or such person Is 

entitled to a hearing thereon before the water judge. 
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(2) If a hearing is requested, such request must be 

filed with the water judge within 90 days after notice of 

entry of the preliminary decree. The water judge way 9 for 

good cause shown, extend this ti.a limit an additional 38 2Q 

days If application for the extension Is aade within 90 days 

after notice of entry of the preliminary decree. 

(3) The request for a hearing shall contain a precise 

stateeent of the findings and conclusions In the preli•lnary 

decree with which the department or person requesting the 

hearing disagrees. The request shall specify the paragraphs 

and pages containing the findings and conclusions to which 

objection Is sade• The request shall state the specific 

grounds and evidence on which the objections are based. 

(4) Upon expiration of the tlwe for filing objections 

and upon timely receipt of a request for a hearing, the 

water Judge shall notify each party na•ed in the preli•inary 

decree that a hearing has been requested. The water judge 

shall fix a day when all parties who wish to participate In 

future proceedings •ust appear or file a statement. The 

water judge shall then set a date for a hearing. The water 

judge may conduct individual or consolidated bearings. A 

hearing shall be conducted as tor other civil actions. At 

the order of the water judge a bearing aay be conducted by 

the water waster, who shall prepare a report of the hearing 

as provided In K.R.Civ.r •• Rule 53(e).• 
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Section a. Section 85-2-702, MCA, is amended to read: 

•85-2-702. Negotiation Mith Indian tribes. (1) The 

reserved water rights coapect co .. ission, created by 

2-15-212, aay negotiate with the Indian tribes or their 

authorized representatives jointly or severally to conclude 

compacts authorized under 85-2-701• Compact proceedings 

shall be coaaenced by the coa•lssion. The co .. lsslon shall 

serve by certified .all directed to the governing body of 

each tribe 

negotiations 

designation 

a written request for the Initiation of 

under this part and a request for the 

of an authorized representative of the tribe to 

conduct compact negotiations. Upon receipt of such written 

designation from the governing body of a tribe, compact 

negotiations shall be considered to have co~enced. 

(2) When the compact commission and the Indian tribes 

or their authorized representatives have agreed to a 

coapact, they shall sign a copy and file an original copy 

with the departaent of state of the United States of America 

and copies with the secretary of state of Montana and with 

the governing body for the tribe involved. The compact is 

effective and binding upon all parties upon ratification by 

the legislature of Montana, any affected tribal governing 

body, and the congress of the United States. 

13) Upon its approval by the Montana legislature and 

the trjbe pr federal apegcyt the terms gf a coapact aust be 
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included In the preljwjnary decree as provided by 85-2-231. 

However• If approval gf tbe state legislature and tribe or 

federal agency bas opt been ~cgMpl!sbed by July 1. 198~ 

al]_federal and Indian Glal•s for reserved water rights that 

bive not been resolyed by a Go•pact pyst he filed with the 

departeent within 60 days. These new filings $hpll be used 

io tbe fgrwu}atipp pf \he p(eli•loary deGree and sba]l__be 

given treatment similar tg that given to all other filings.• 

Section 9. Section 85-2-704• MCA, Is amended to read: 

•a5-Z-704. Terwioation of negotiations. The commission 

or any other party to the negotiations aay terminate 

negotiations by providing notice to all part~es 30 days In 

advance of the termina~lon date. On the termination date, 

the suspension of the application of part 2 provided for in 

85-2-217 shall also ter•lnate. Ibe tribe gr fed&ral agency 

sball file all gf its clal•s fpc reserved rjgbt$ within 60 

days of the termination of oegotlatjons.• 

Section 10. Codification Instruction. Section 1 is 

Intended to be codified as an integral part of Title 3t 

chapter 7, part 2• and the provisions of section 1 apply to 

Title 3t chapter 7• 

Section 11· Effective date• This act Is effective on 

passage and approval. 

-End-

-10-

\-\ (3, \9 \9l 



47th Legislature LC 0240/01 

1 2 _ _HOUS"' ~ N R --- BILL , a, l~" "~ 'Jtiiij ,··· ~ . . . 
I' .~ tW llEQUEST -~ lZ 't~ ~~O~T DE - - j'-'7 t./ • ARTHENT OF N ---~~ 

NSERVATION ~~ / irJ .:J;,~ ~ tl,.J.h'L 
' A '~A'O'AL mou"". <. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1o 

17 

It; 

19 

<:u 

21 

22 

z;. 

24-

2~ 

A diLL FOR AN ACT ENTITLED: "AN ACT ;E~ERALLY REVISING AND 

CLARIFYING THE ADJUDICATION OF WAT~R RIGHTS PROVISIONS OF 

TITLE 3o CHAPTER 7o PART 3o AND TITLE 35o CHAPTER 2o PART 2o 

M~A; ALLOWING FOR THE APPOINTMENT DF HOR~ THAN ONE WATER 

MASTER IN EACH ~ATE~ DIVISION; PROVIDING FQR SUPERVISION ANC 

ADMINISTRATION BY THE SUPRE~E COURT; PROVIDING A FILING FEE 

FOR THE FILING uF EXE~PT CLAIMS; PROVIDING THAT A 

PR[L!HINARY DECREE ~AY BE ISSUED FOR ANY l~TERRELATfO 

PORTION OF A WATER DIVISION; PROVIDIN; THAT A PRELIMINARY 

DrcCI\E'=' ~tAY BE ISSUED PENDING THF. NEGOTIATION OF A CCl¥,PACT; 

ALLO~ING A WATER JUDGE TO EXTEND TH~ TI~E LIMIT F~R 

R[QUESTI~G A HEARING ON A PRELIMINARY DECREe; PrOVICING FOR 

THE SUSPE~SIO~ OF LfGAL PROCEEDINGSy AND THE FILING OF 

F~JiRAL CLAIMS UPG~ TERMINATION GF SUSPENSION; AMENDI~G 

SECTIO~S 3-7-301, 85-2-112t 85-2-217o 85-2-225y 95-2-231, 

85-2-233, 85-2-702, A~D 85-2-704-, ~CA; AND PROVIDING A~ 

IMMEDIATE EFFECTIVE DATEo" 

B~ IT E~ACTEO BY THE LEGISLATURE OF TH~ STATE Of ~ONTANA: 

~Sf'IlUlia Section 1. Supervision ,~n\:i 
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administration by supreme court. (1) The ~ontana supreme 

court shall supervise the activities of the water judges, 

water masters, and associated personnel in implementing this 

chapter and Title 35 9 chapter 2 9 part 2. 

(2) The supreme court shall pay the expenses of the 

water judges and the salaries and expenses of the water 

judges' staffs and the salaries and expenses of the water 

masters and the water masters• staffs, from the water rights 

aajudication account established by 85-2-241• "Salaries and 

expenses" as used in this section include but are not 

limited to the salaries and expenses of personnel, the cost 

of office equipment and office space, and such other 

necQssary expenses as may be incurred in the administration 

of this chapter and Title 65, chapter Zo part 2. 

Section 2. Section 3-7-301, MCAt is amended to read: 

"3-7-301. Appointment of watar masters-- rewoval. (1) 

The wat~r judqe in each water division shall appoint e ~ 

le.llL~Wl water master >WiLlliU-~in.t_III2Le..-:tbatL2Wl-'lllsll: 

1112lllll• 

(2) A water master ~ay be appointed after July 1t 

1980, and must be appointed on or before July lo 1982. 

(3) In appointing a water master, the wat€r judge 

shall consider a potential master's experience with water 

law, W3t~r user and wat2r rights. 

('t) A water master shall serve at the pl "asure of the 

-2- T H I R D R E A D I N G 
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water judge and may be removed by the water judqe." 

Section 3. Section 85-2-112, MCA, is amended to read: 

•65-2-112. Department duties. The de~artment shall: 

(1) enforce and administer this chJpter anc rules 

adopted by the board under 85-2-113._~~-tQ--l~--~~~~~ 

5UIIL>iu:t i es oLt~~~~ti.JWW:.L.U~Wl-l.li 

(2) prescribe proc~dures, forms, and r~quirements for 

appl !cations, permits, certificates, declarations, c1aiu,s of 

existing rights, and proceedings under this chapter and 

prescribe the information to be contained in any 

application, declaration, clai~ of existing right, or ether 

docuonent to be f i 1 ed with the department under this chapter 

not inconsistent with the requirements of +:his chapter; 

(3) establish and keep in its Helena office a 

centralized record system of all exis+:in<J rights and a 

public record of permits, certificates, declarations, claims 

of existing rights, applications, and other documents filed 

in its office under this chapter; 

(4) cooperate with, assist, advise, and coordinat~ 

plans and activities with the federal, stateo end local 

a~ies in ma>ttel's relat·lng to this chapter; 

( 5) upon request by any per~ono cooperate witht 

assisto and advise that person in matters pertaining to 

measuring water or filin~ declarations with the d~partment 

or claims of existing rights with a district court under 
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this chapter.N 

Section 4• Section 85-2-217, ~CA, is amended to redd: 

•es-2-217. Suspension of adjudication. F~em--~h@--~+me 

ef--f+~~g--~e--~~+t+on-~equf~@~-+n-65-~-~ii-un~+~-duty-iy 

i98~y-end-wh++e ~ negotidtions for th~ conclusion of a 

compact under part 7 are being pursued, all ee~+cn~ 

~~~~l.Dg.:; to :Jene..-,.11 y ddjutl i cate resarvecl £n<l ian water 

rights frem--e--~eu~e-ef-wa~e~-+n-qu~~~+on-Hnde~-~hf~-pe~~ 

.liULf.ederal res~l!~:tu-J:.Llb:U__gf_~L-t.tilu<~-.allil 

!~cal agencies wh~b are negqj;jaj;jqg are suspendedy-un+e~~ 

en--~e~fen--f~-ecmmenee~-er-+~-~eftdfn~-by-o~-~-behetf-of-en 

+ndton-~+be-~e-edjudfeo~e-wo~e~-f~cm-~he~~eure@-c~her-~hen 

e~-prevtded-~-+n-T+~+e-&5y-eha~~er-~w-+n--sueh--ee~ey--~he 

~u~pen~on--f~-mefn~+ned-en+y-f+-~he-ee~ton-+~-dtsmf~~ed-or 

+f-~he-per~tes-~o-~he-ee~+en--s~fpu+e~e--~e--~he--su~pen~+en 

durfng--eempoe~--nege~+a~f&n~--ef-e+t-fu~~her-p~oeeedfngs-+n 

~he-ee~ten-exe@p~-~he-determ+n~+en-of-jur+sdte~+one~-+~sue~ 

end-en-erder-+s-~o-t~sued. Ib~~Lgatlou_~_til~~ 

.J:..i.lmj;~_d;;Ums for t,hose reseJ:.~Le~U-i.li.-.ill..:i.J:LSU~i:Wli:Q.a 

Ibis susgensjon ~JJ be effective until Jyly -l.1- 19U5o as 

Igng_~egotjations ace cpntinuiD~Lat!Lication_gf_g 

~IDQleted cpptoact is bejng soygbt. If approval~x._tbe state 

~i_U~J:e_ and tr i bes_m::_fil.deLll <:geoJ;~..tl.u-llilL~!.ill 

~~~bed by July 1. 1985. tbe susgensjqo shall termi~ 

.QJL:th.a.l date. Ugpn terminaUQIL~Lj~-A.il!Ul!.lllllWJ_c.L_tb.i~ 
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part• the trib~aod tbe federal-aQ~es~all-ne~~ 

~-1be specjaJ filing reQuirements_pf 85-2=1QlLJl- and all 

otoiU:..-UUU!~U-of the sta:t!WLl:b!I.~~:tlmL~ 

~ovjded foL-iQ__Il;tle 65, chapter 2. Ibgse _:tLi~__ana 

~al agencjes that cbggse opt to oegotiate :tne!L-reseryed 

ltiiUr ri gbts shaJ 1 be subject tp~filll.-Qp.et:a::tloo..SU:-1bii: 

~e adjudjcatjoo systam__and may not benefjt__fLQm__:tbii: 

~uspensjoo pro~~~~~ktlona" 

Section 5. Section 85-2-225t HCAt is amended to read: 

•as-2-225. Filing fee. Lll Each claim filed under 

85-2-221 QL 85-2-222 ~he++~ be accompanied by a filing 

fee in the amount of S40t subject to the following 

exceptions: 

t~t!al the total filing fees for all claims filed by 

one person in any one water court division may not exceed 

$480; and 

t~tl~ no filing fee is required accompanying a claim 

of an existing right that is included in a decree of a court 

in the state of Montana and which is accompanied by a 

certified copy of that decree or pertinent portion thereof 

or verified as otherwise ordered by the court. 

Lz.L~ _ _d.alm _ _:tbat_----LL_ exempt -fLOJIL_:t.be __ flliD..Q 

r.ltiUUremeots ot__aZ=Z=ZZlLl.L but :tbaLiLlWl.l.l~l.x_f~ 

lii.I.Ut-l2i!-~ll.~~ by a til inu~liL1llL~uos._su_liQ£ 

uamll.t._-CLlllll.LfgL_~l.rulle-~el~!Ult_n.t~y:e.t:.aL.u~lf 
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li~.i.imul tanepysl y m<U-WL~ompao i ed by a_fil..iiUl-_f~-i.D 

~-ilmPilut of s;o.• 

Section 6. Section 85-2-231, HCAt is amended to read: 

"85-2-231. Preliminary decree. (1) Wf~h+n-e-~eeeenee+e 

~+me-~te~-the-etoee-of-the-~++n~--p~+o~y--~he Ib~ water 

judge shall issue a preliminary decree. The preliminary 

decree shall be based on~ 

lal the statements of claim before the water judgey~ 

L~ the data submitted by the departmenty~ 

Lkl__:t~kQnteots gf_kQmgacts approved b¥ :the Mpn:taoa 

~.5latyre agdJ.b.iL.U.ibe or federal ~~_lsu;IUug_iUl 

~en__ compact, the fjliggs for federal _anU__InQian 

u~!LJ:.lQbll.i. and 

tal any additional data obtained by the water judge. 

I.b.El- prel i 111 nary decree sbal1 be ill~il.b.ill-2~¥-S.--'1.~ 

:the clo~e__pf__tae~~ filing period__!iet oyt Lo 

~:::Ullll.L~La-S.-~SUHL~ait&L-aL.i s reasonably fealibl~ 

.Ibi.L-.ii:k:tion doe.s._noL.preveo:t_:t~:teL.J.u~.fJ:.l21L.illW.o.g 

.<i.D-lo:t.eLl~u:t.Qu_.de~L.!:l:th~L-~aJ::t-~&;t:tl:L.il-.il.ldL~ 

~iti:--l.s._n~::.~ a r y f ll.r -11le.-Qr.~.d¥-<H1m.l.nill.Litl..um_gf_~~tat.et: 

L.Ulb.tL~L-1>L1.b~-l..:i~e:_Qf~-!:lt:e:l.i.ID.illil.r.~u~ 

!Zl._.A_-i:tr.f.~U decre~_ne_u.5..1UHL-fW:.--'ltU 

ll.yW:g~lkall.x- i n:te r re:l atesLJ~!:lt:li2.!1 of a -'Uite:r:_.llilLll.ioEU. 

i..Dl:l.J.uling_hyt oot 1 i mi ted tq_g__bil.ll!l£_.illlltlall.llL..-dJ:ai~ 

~1H1U~~llLeam.I.JI.L.liuW.e sgyrce oL!ii.Ullll.x-Qf-~ta:terLa:t 
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a_ tlae different _fLom the !s~~e of other preljainarv 

~ees pr pprtJoos of the same de~ 

t~tLal The preliminary decree shall contain the 

information and make the determinations, findings, and 

conclusions required for the final decree under 85-2-234. 

The water judge shall include In the preliminary decree the 

contents of a compact negotiated under the provisions of 

part 7 that has been eg~ed--~eft-by-~he-~&r~+es-~~e 

eempeet approved bv the legislature and the_tLjbg or fedQLa1 

~ whether or not It has been ratified by congress. 

~3t~ If the water judge Is satisfied that the report 

of the water master meets the requirements for the 

preliminary decree set forth In subsections (1) and t~tLl!• 

snm Is satisfied with the conclusions contained In the 

report, the water judge shall adopt the report as the 

preliminary decree. If the water judge is not so satisfied, 

he may, at his option, reco .. it the report to the master 

with Instructions, or modify the report and issue the 

preliminary decree.• 

Section 1. Section 85-2-2339 MCA 9 is amended to read: 

•&5-2-233• 'Hearing on- preliminary decree. (1) Upon 

objection to the preliminary decree by the department, a 

person na .. d In the preliminary decree, or any other person• 

for good cause shown, the department or such person Is 

entitled to a hea~ing thereon before the w~ter judge. 
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{2, If a bearing is requested, such request •ust be 

filed with the water judge within 90 days after notice of 

entry cf the preliminary decree. The water jud·;Je •ay, for 

good cause shown 9 extend this time limit an additional 39 ~ 

days If application for the extension Is Eade within 90 days 

after notice of entry of the preliminary decree. 

(3) The request fo~ a hearing shall contain a precise 

statement of the findings and conclusions In the preliminary 

decree with which the department or person requesting the 

hearing disagrees. The request shall specify the paragraphs 

and pages containing the findings and conclusions to which 

objection Is made. The request shall state the specific 

grounds and evidence on which the objections are based. 

(4) Upon expiration of the tl•e for filing objections 

and upon tiEely ~eceipt of a request for a hearingo the 

water judge shall notify each party named in the preliminary 

~ecree that a hearing has been requested. The water judge 

shall fix a day when all parties who wish to participate In 

future proceedings must appear or file a statement. The 

water judge shall then set a date for a hearing. ThP. water 

judge may conduct individual or consolidated bearings. A 

hearing shall be conducted as for other civil actions. At 

the order of the water judge a hearing may be conducted by 

the water master 9 who shall prepare a report of the hearing 

as provided In M.R.Civ.P., Rule 53[e).• 

-e-



.. 

1 

l. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1.; 

17 

18 

H 

20 

21 

22 

23 

24 

25 

LC 0240/01 

Section a. Section 85-2-702, MCA, is amended to read: 

•ss-2-702. Negotiation with Indian tribes. (1) The 

reserved water rights compact commission, created by 

2-15-212, may negotiate with the Indian tribes or their 

authorized representatives jointly or severally to conclude 

compacts authorized under 85-2-701· Compact proceedings 

shall be commenced by the com•ission. The co•mlsslon shall 

serve by certified mall directed to the governing body of 

each tribe a written request for the Initiation of 

negotiations under this part and a request for the 

deslqnation of an authorized representative of the tribe to 

conduct compact negotiations. Upon receipt of such written 

designation from the governing body of a tribe, compact 

negotiations shall be considered to have commenced. 

(2) When the compact co•mlsslon and the Indian tribes 

or their authorized representatives have agreed to a 

compact, they shall sign a copy and file an original copy 

with the department of state of the United States of America 

and copies with the secretary of state of Montana and with 

the governing body for the tribe involved. The compact is 

effective and binding upon all parties upon ratification by 

the legislature of Montana, any affected tribal governing 

body, and the congress of the United States. 

~ua-legjslatuc~ 

the-tribe or federal ageocx• tb~terms of a com~t must ~ 
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jncluded jo tbe grelj•jnarx decree as provided bJ 85-2-231. 

However. if approyal of tbe state legislature and tribe or 

federal agency has not been accomplished bJ JulJ 1. 198~ 

all_fed8ral and Indian claims for reserved water rights that 

bQye not been resolved by a cgmpact eust be filed with -tbe 

depart•ent within 60 days. These new filings shall be usao 

in the formulation of tbe prellaioarx decree ana sball be 

~en treateent similar to that giyeo to all otber filings.• 

Section 9. Section 85-2-704, KCA, Is amended to read: 

•ss-2-704· Termination of negotiations. The commission 

or any other party to the negotiations may terminate 

negotiations by providing notice to all parties 30 days In 

advance of the termination date. On the termination date, 

the suspension of the applicdtion of part 2 provided for in 

85-2-217 shall also ter•lnate. Ibe tribe or fedSLal ageocy 

sball fl1£ all of jts claims fQL reserved rigb~ withio 60 

days of the terminatjgn of aeootiatjons.• 

Section 10. Codification instruction. Section 1 is 

intended to be codified as an integral part of Title 3, 

chapter 7, part 2• and the provisions of section 1 apply to 

Title 3, chapter 7• 

Section 11• Effective date. This act is effective on 

passage and approval. 

-End-
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HOUSE BILL NO. 667 

INTRODUCED BY ROTH, GALT, IVERSON, HURWITZ, KEHMISo 

MOORE, CURTISS, CONROY, BRIGGS, SCHULTZ, 

ERNST, ELLEROo ELLISON, McLANE 

BY REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES 

ANO CONSERVATION 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND 

CLARIFYING THE ADJUDICATION OF ~ATER RIGHTS PROVISIONS OF 

TlfLE 3, CHAPTER 7, PART 3, AND TITLE BSo CHAPTER 2o PART 2o 

MCA; ALLOWING FOR THE APPOINT~ENT OF MORE THAN ONE WATER 

MASTER IN EACH WATER DIVISION; PROVIDING FOR SUPERVISION AND 

ADMI NIS TRA TI ON BY THE SUPREME COURT; PROVIDING A FILING FEE 

FOR THE FILING OF EXEMPT CLAIMS; PROVIDING THAT A 

PRELIMINARY OECkEE MAY BE ISSUED FOR ANY INTERRELATED 

PORTION OF A WATER DIVISION; PROVIDING THAT A PRELIMINARY 

DECREE MAY BE ISSUED PENDING THE NEGOTIATION OF A COMPACT; 

ALLOWING A WATER JUDGE TO EXTEND THE TIME LIMIT FOR 

REQUESTING A HEARING ON A PRELIMINARY DECREE; PROVIDING FOR 

THE SUSPeNSION OF LEGAL PROCEEDINGS AND THE FILING ~F 

FEUERAL CLAIMS UPON TERMINATION OF SUSPENSION; AMENDING 

SECTIONS 3-7-3Jlo ij5-2-112o 85-2-217o 85-2-225, 85-2-231, 

BS-2-233, 85-2-702, AND 85-2-704, MCA; AND PROVIDING A~ 

!~MEDIATE EFFEtTIVE OATEo" 
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTAN~: 

~EW~~!IO~~ Section lo Supervision and 

administration by supreme court. (l) The Montana supreme 

court shall supervise the activities of the water judges, 

water ~asterso and associated personnel in i~plementing this 

chapter and Title ss. chapter 2• part 2· 

(2) The supreme court shall pay the expenses of the 

water JUdges and the salaries and expenses of the water 

judges• staffs and the salaries and expenses of the water 

masters and the water ~asters• staffs, from the water rights 

adJudication account established by 85-2-241. •salaries and 

expenses• as used in this section include but are not 

limited to the salar1es and expenses of personnel, the 

of office equipment and office space, and such 

cost 

other 

necessary expenses as may be incurred in the administration 

of this chapter and Title 85, chapter 2o part 2. 

Section 2. Section 3-7-301, MCAo is amended to read: 

"3-7-301. Appointment of water masters-- re.aval. (1• 

The watPr judge in each water division shall appoint a 21 

l!~!!__QQ£ water master ~Q~-2Q2~!~2r!-!b~~-~~ 

~!~· 

{2) A water master may be appo1nted after July 1o 

1980, and must be appointed on or before July 1. 1982· 

C3J In appointing a water mastero the water judge 

shall consider a potential master's exper1ence with water 

-2- HB 667 
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lawo water useo and water rights. 

14) A water master shall serve at the pleasure of the 

water judge and may be removed by the water judge.• 

Section 3. Section BS-2-112, MCAo is amended to read: 

"85-2-112. Department duties. The depart.ent snail: 

(l) enforce and administer this chapter and rules 

adopted by the board under 85-2-113~ sub~ct_!Q_ the __ Q£~ 

and_Quti~~Q!_!~~Q~~~£QUrt ~~t_l~~tiQ!LlJ; 

(2) prescribe procedures, forms, and requirements for 

applications, permits, certificates, declarations, claims of 

existing rights, and proceedings under this chapter and 

prescribe the information to be contained in any 

application, declaration, claim of existing right• or other 

document to be filed with the department under this chapter 

not inconsastent with the requirements of this chapter; 

(3) establish and keep in its Helena off ice a 

centralized record system of all existing rights and a 

public record of permits, certificates, declarations. claims 

of existing rights, applications, and other oocuments filed 

in its office under this chapter; 

(4) cooperate witht assist, advise, and coordinate 

plans and activities with the federal, state, and local 

agencies in matters relating to this chapter; 

(5) upon request by any person, cooperate with, 

assisto and advise that person in matters pertaining to 
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measuring water or filing declarattons with the department 

or claims of existing rights with a district court under 

this chapter.• 

Section 4o Section 85-2-217, MCAo is amended to read: 

"65-2-217. Suspension of adjudication. F~em--~~e--t*ee 

eF--F~~ft~--the--pet~~on-re~~~ed-~ft-BS-r-rii-u~~+-~u+y-*• 

*98ry-aftd-wh~~ ~il~ negotiations for the conclusion of a 

compact under part 1 are being pursued, all aet~s 

Qr£~edi~ to generally adjudicate reserved Indian water 

rights Frem-~--seu~ee-oF-weteP-+ft-q~st*eft-ttftde~-th~s-part 

~nd_fede~a~-~~~Y~--~~ter ___ ri~~__Qf__!h~--~-~ 

!ede~~!-~~~cie~_which_~~egot~ifr9 are suspendedy-uft+ess 

Oft--oet~eft--~s-eemmefteed-e~-ts-peftd*"~-by-e~-oft-be~e•F-eF-oft 

+ftd~oft-t~tbe-to-odjudteote-wete~-F~eM-that-~eu~ee-ethe~-~~ft 

os-~~ev~d~-F~-tft-~*t+e-8~•-ehep~e~-~~-fft--sueh--eosey--the 

s~~eftSiOft--*s-.a~fttO~fted-eft+y-t~-the-oe~~eft-is-d~sm~s~ed-e~ 

tF-the-~o~ies-~o-the-oet~ft--st~u+o~e--ee--the--suspeftSfOft 

dur+~--eemp~--fte~t*ot+ofts--e~-o++-fu~the~-p~oeeed+ft~S-~ft 

the-eeetOft-e~pt-~he-deter•*ft&tieft-oF-jur~sd+et*ofta+-tssues 

eft"d-Ot'l-&l"de .. -~-se-~!1-etl. !!!!!_ obI~! ion _!f! _ _.!.il!L_~at~ 

rl.9!:!ts __ £.!~i!!~_!!!!.-!~~~~~~igb!~!..L.~.ll~~!!ded.!. 

Thi~ suseension_shal!_Qe effectiJ!!L~ntil July 1.!.~~~ 

!2!19~-_!!~QQ.!i at i QQL._~~_£2!1 t i nyi!!Q_!!L-!.2!..!.! i cation of a 

~Ql~te~s2~S!_i~_Q~ifr9_~~!.!._l~~£Ygl_~~~--~!ate 

!~9i~!¥!~--~Q__!fibe~__£~__!~der~_l __ ~gencies_~!-~ 
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~f£~Q!ish~-~-~Yl~-!~_198~, th£_1Y~QSi.QQ~~!l te~in2~~ 

gn_!ha!_da!~~gon_!~~i~!i~f__~~iY~Q~~iBU_-2f __ this 

~ t • _ _!!!~-- tr i E~~!:!JL~!!L!~der L~!l£!!£ i e_L~lU~_.ll!Q~c t 

_!Q_!~-~~£1~!i!.i!:!9_!.!ill!l~!!.ll._.2f.__§~7021.ll__2!!!!_~ 

gth~!. __ r.ggyire~nts _ _Qf _ _!D!~_l£_~at~r.-2Qjudi~atio~y~ 

Q!.2~ided for in T1tle 85, ch2pter~- Those tribes_~QQ 

fed~ra!_~9!!:!£ie~_tha~_£h~~not~-~2~~-lh~~~~ 

.. atgr__r:i9!!!~-~hall_Q!L~1~!-!!L!IJ£_Dli!__g~rati on of the 

1ta!~~l!!1ication_~Yll!!L-~!!~~--not_Q~it from the 

~Q~!!1i2!!_Q~J.~~-2.f_!D~cti.Q~· 

Section s. Section B5-2-225o MCAo is amended to read: 

"85-2-22'5· Filing fee. 1!1 Each clai• filed under 

85-2-221 QL_~~=£=~22 ~ha+~ ~.!be accoapanied by d filing 

fee in the amount of $40o subject to the to 11 owing 

exceptions: 

t~ti21 the total f1ling fees for all claims filed by 

one person in any one water court division IRay not exceed 

5480; and 

ti!t!!U no filing fee is required accompanying a claim 

of an existing r1qht that is included in a decree of a court 

1n the state of Montana and which is accompanied by a 

certified copy of that decree or pertinent portion thereof 

or verified as otherwise ordered by the court. 

1£1~-_£}~i~_!ha! __ i_s ___ ~~-_!~ ___ the ___ fi!l!!9 

f!g~if!~!!:!!~ _ _Q.f_~~=~=~Z1i!l__Q~!~i~oluntari!y_filed 
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!!!.H_Q£_~.£.2!!Qen i ed_£y_2_fi.!~~i!L!~~.!!2!t!!.L_.Qf __ ll~ 

Exe!Q! __ £!~i!~!2!._~_1.i.ngle_2~1opm~_with several uses &f 

!i!!Q_1i~.!!2~2Y~Y~Y-~-~~nie1_Qy_2_.fl!ing__~__lQ 

t~_2mO!t!:J!_Qf_1~0.• 

Section 6. Section 85-2-231, MCA• is amended to read: 

"65-2-231. Preliminary decree. (1) Wtthtn-a-r@~~en~~~@ 

ttm@-ft+t@r-th@-e~e~@-ef-the-ft++~-per+eey--the The wate~ 

judge shall Jssue a p~eliminary decree. The preliminary 

decree shall be based on~ 

1Q1 the statements of claim before the water judgeyl 

1Ql the data submitted by the depart.entTi 

1£L_!h~ __ £2!:J!~!]t s _ _2.L£.2!!!I!~-.22.1!!.2~!L!2l! the Montana 

!!9i~~!Y£!_an2_!~_!r:J.Q~!. fed!£~!~9!!!£~-~king_~~ 

2QQfQ~~---£Q!Q2£t•--!~~--!i!lngs for federal 2!llL_!nd i em 

~~rv~1_!.lg~i and 

111 any additional data obtained by the water judge. 

!he __ Qf~!imi~2£Y-2~££~_!ha~~!ued_ .. ithin_2~1_~fte~ 

!he __ £l.Q~ __ of __ the __ ~~£~__flling__p~rl~---s~!____oy! _ __i!:! 

~~=?=lQ~1ll_Q!_21~2.Q~_!he!_~afte~2_l.LL~~1QD2Q~_.f~~1iQl~~ 

!h!!--!~£!i~n__12~-~~1-Q!.~~~nt_the_~!~f_l~~-fr~i1!ui~g 

~!:!_i!:!!!!.!OCY!Qfy_def!.~_.Qf_gther~Q.Qrar.y_~~£~~~_!f_~£h__~ 

~~!.~£__i~-rr2ce~~ry_!Q!._lb~~erly~1~in~.!£2!i2!!_2!_~2!~£ 

!.l9h!1_£!.!2£_!Q_th~_i1!~~.£~of_~L~!imin2£Y-Q~~ 

1£l __ ~ __ Q!.g!imi~l! __ 1~~~~y__Qg__J.ssy~£__.fQ!__~ 

b~£.Q!Qgic~.!~ __ intgr.~.!2!!2 __ £.2!.!i2!! __ g!__2_~!~-2~~ion, 

-o- HB 667 



z 

3 

.. 
5 

6 

1 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

zo 

21 

zz 
23 

Zit 

25 

,--:;. 

HB 0667/02 

i~!udi~g~~~~!_li•it~~~--a--~~~~--subb~Q• drainage• 

sub~rai~~· stream, or ~ing~~f~f-!~-Q[_~~ 

~--!l~ __ differ~! __ fLQ~--1~~~~2~of_Qther_Q££li•i~~ 

2~r~~~-QL-QOrtiQn~_Qf_the 1-~decr~ 

tit!ll The preliminary decree shall contain the 

inforMation and make the determinations, findin~~· and 

conclusion~ required for the final decree under 85-2-234· 

The water judge shall include in the preliminary decree the 

contents of a compact negotiated under the provisions of 

part 1 that has been 89¥eed--u~oft-~y-t~-pe¥t*e~-to-the 

e~eet ~~r~2-2l_!he_!~islat~-~Q_th~tri~~f~2£L!! 

~qency whether or not it has been ratified by congress. 

t~t~ If the water judge is ~atisfied that the report 

of the water master meets the requirements for the 

preliMinary decree set forth in subsections (1) and titlllT 

eftd is satisfied with the conclusion~ contained in the 

report. the water judge shall adopt the report as the 

preliMinary decree. If the water judge is not so ~atisfiedo 

he Mayo at hi~ option, recommit the report to the master 

with instructions. or modify the report and issue the 

preli•inary decree.• 

Section 7. Section 85-Z-233, HCA, is anended to read: 

"85-2-233. Hearing on preliminary decree. {1) ~pan 

objection to the preliminary decree by the department• a 

person named in the preliminary decree, or any other person, 
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for good cause shown, the department or such person 

entitled to a hearing thereon before the water judge. 

IS 

(21 If a hearing is requested, such request must oe 

filed with the water judge within 90 days after notice of 

entry of the preliminary decree. The water JUdge may. for 

good cause showno extend this time I i mit an additional ~9 90 

days if application for the extension IS made within 90 da;s 

after notice of entry of the preliminary decree. 

(3) The request for a hearing shall contain a precise 

statement of the findings and conclusions in the preliMinary 

decree with which the department or person requesting the 

hearing disagrees. The request shall specify the parayraphs 

and pages containing the findings and conclusions to which 

obJection is •ade. The request shall state the 3pecific 

grounds and evidence on which the objections are based. 

(It) Upon expiration of the time for filing object1ons 

and upon timely receipt of a request for a hearing. the 

water Judge shall notify each party named in the preliminary 

decree that a hearing has been requested. The water judge 

shall fix a day when all parties who wish to participate 1n 

future proceedings must appear or file a statement. The 

water judge shall then set a date for a hearing. The water 

judge May conduct individual or consolidated hearing~.~ 

hearing shall be conducted as for other civil actions. At 

the order of the water judge a hearing mdy be conducted by 
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the water ~~~aster • who shall prepare a report of the hearing 

as provided in M.R.Civ.P., Rule 53(et•• 

Sect ion 8. Section 85-2-702, HCA, is a~nded to read: 

"65-Z-702. Indian tribes. (it The 

reserved water 

Negotiation with 

rights compact commission, created by 

Z-15-212• may negotiate with the Indian tribes or their 

authorized representatives jointly or severally to conclude 

compacts authorized under 85-2-701. Compact proceedings 

shall be commenced by the commission. The commission shall 

serve by certified mail directed to the governing body of 

each tribe a written request for the Initiation of 

negotiations under this part and a request for the 

designation of an authorized representative of the tr1be to 

conduct compact negotiations. Upon receipt of such written 

oesignation from the governing body of a tribe, compact 

negotiations shall be considered to have commenced. 

or 

(2) When the compact commissiOn and the Indian tribes 

their authorized representatives have agreed to a 

compact• they shall sign a copy and file an orig1na1 copy 

with the department of state of the Un1ted States of America 

and copies with the secretary of state of Montana and with 

the governing body for the tribe involved. The compact IS 

effective and bonding upon all parties upon ratification by 

the legislature of Montana, any affected tribal governing 

body, and the congress of the United States. 
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HB 0667/02 

111--~92n __ its __ ~eL2~-1Q~_ttgu~~~gislature and 

!J:!!_!!.!.Q~-2!._!~f!er a l__29~nc y • ~~!.!!L.2f--2_£2!!Q~.L!!!!.U~ 

~!~!:!-~_!h~~!l!i~Y dec~as_erovided by 85-Z-231. 

~~~~!.L_l!_~QQ!.QY~!_Q!_the_st~!e Je~~~~~ribe_-2!. 

fed~!.21--~~n£~-~--!!9LQ~en a~~ell~~g_QI_~YlY_!L_!965, 

~-!ed~!~l-~nd_lndi~~~~s for_r~~Y~~~r_LiSJhts_that 

hav~_UQ!_Q~~n_r~~Q!~~Q_~-~~Q~!-~!~_!1!~2- with_~ 

dee~rL~!!!_ill!:!~--~!:!~~-!he~!!IDL.f.•l in~!!~~~ 

in_!h~22L~!~ion_2!_!!!~ere1L!in~!.Y-~~--~!!2~gl! __ oe 

9.!.:!!:.':~--l!~~t ~~~.L2 i m i !~!.-to_! ha!_ give !!--122!!_2!!!~L! i I 1 n~" 

Section 9. Section 85-2-704, HC A, is amended to read: 

"85-Z-704. Termination of negotiations. The commission 

or any other party to the negotiations may terminate 

negotiations by providing notice to all parties 30 days tn 

advance of the termination date. On the termination date. 

the suspension of the application of part 2 provided for in 

85-2-217 shall also terminate. !~!ribe_2L~Q~ra1 _ _2qency 

sha!! __ !~!~--~!!-2f_its_£l~i~!2!_!.~~~2-rl9b~within_2Q 

~~_Qf_!!!~-!~!.~i~~!l2!J_2f_!Jegotiati~" 

Section 10. Codification instruction. Section is 

intended to be codified as an integral part of Title 3, 

chapter 1, part lo and the provisions of section 1 apply to 

Title 3, chapter 7. 

Section 11. Effective date. Thts act is effective on 

passage and approval. 

-End-
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