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BILL NO.

A%
=

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: ®AN ACT TO SIMPLIFYs CLARIFY,
MAKE UNIFORMs  AND  CENTRALIZE  PROCUREMENT OF  ALL
CONSTRUCTIONs SUPPLIZS, AND SERVICES FOR STAFTE AGENCIES IN A
PROCUREMENT OIVISION ALLOCATED TGO THE  DEPARTMENT  OF
ADMINISTRATION AND UNDER A POLICY OFFICE APPOINTED BY THE
GOVERNOR ANC CONFIRMED BY THE SENATE AND A CHIEF PROCUREMENT
OFFICER APPOINTED BY THE POLECY OFFICE; TO  PROVIDE
RULEMAKING  AUTHORITY TQ THE POLICY OFFICE AND CHIEF
PROCUREMENT OFFICER; AND TO TRANSFER ALL PRUCURING FURCTIONS
TU THE PROCUREMENT DIVISION; AMENDING SECTIONS 2-17-403,
3-2-6034 5-17-1Cly 13-27-410s 18~1-102y 13-1-103+ 18~1-112y
18-1-201y 18-1-301y 18-1-40Zy 18-1-404, 18-2-101y 18~2-102,
18-2-105s 18-2-111y 18-2-201y 18-4-111y 18-5-304 THROUGH
18-5-306y 18-5-308y 18-T-104, 20-15-403s 60-2-111y 6C—4-206y
87-1-209s AND 87-1-211s MCA; REPEALING SECTIONS 18-2-103s
18-2-1124 18-2-301y 18-2-302, 18-2-314, 18-2-315, i8-4—101,
18~4-102y 18-4-104y 18-4-105y 18-4-261 THROUGH 18-4~203,
18-4-211  THROUGH  18-4-214y 18-7-101 THROUGH 18-T-103,
18-7-105s 18-7-106y 18-T7-111 THROUGH 1B-7-113, 60-2-112¢

60-2-113y AND TITLE 18y CHAPTER 64 PART 1y MCAL®

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
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NEW SECTIDNs Section le Short title. This title shalil
be known and may be cited as the "Montana Procurement Act%™.

NEW SECTION. Section 2. Purposes and policiess The
underlying purposes and poticies of this title are:

{1) to simplifye clarifyy and modernize +the law
governing procurement by the state of Montana;

{2) to permit the continued development of procurement
policies and practices;

{3) to make as consistent as possible the procurement
laws among the various jurisdictions;

{4) to ensure the fair and equitable treatment of all
persons who deal with the procurement system of the states;

{3) to provide increased economy in the state
procurement activities and to maximize to the fullest extent
practicable the purchasing valtue of public funds of the
sta.es

{(6) to foster effectivey broad-based competition
within the free enterprise system; and

{7} to provide safegquards for the maintenance of a
procurement system of quality and integritye

NEXW. . SECTIDONe Section 3« Defipitionss In this titles
unless the context clearly requires otherwise or a different
definition is prescribed for a particular section or
sectionsy the following definitions apply:

{1) “Architecty engineery and land surveying services™

"WTRODUCED BILL
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are those professional services within the scope of the
practice of architecturey professional engineerings or land
survsyiny as defined by the laws of this states

(2) ™Business®™ means any corporations partnershipys
individuals sole proprietorshipy joint-stock companys joint
ventures or any other private legal entity.

{3) ™"Change order" means & written ordery signed by
the procurement officery directing the contractor to make
changes that the changes clause of the contract authorizes
the procurement officer to order without the consent of the
contractors

{4) ™Chief procurement officer® means the person
holding the position created in [section 10] as the head of
the central procurzmant office of the statees

{5) ™Construction™ means the process of buildinge
alteringy repairings improvings or demclishing any public
structures buildings bridges or highway or other public
improvements cf any kind te any public real propertye. It
does not include the routine operationy repairs or
maintenance of existing structuress buildingss bridges,
highwayse or real property.

{6) ™Contract® means all types of state aqreements,
regardless of what they may be calteds for the procurement
or disposal of suppliesy servicess or constructione

{7) TContract modification® means any written
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alteration in specificationse delivery points rate of
detiverys period of performancey pricey quantityy or uther
provisions of any contract accomplished by mutual action of
the parties to the contracte

{6) "Contractor™ means any person having & contract
Wwith a state agencye

(%) *wEmployee™ means an individual drawing & salary
from a state agencye elected officers of the states and any
noncompensated individual performing personal services for
any state agencys

(10} “Person™ means any businessy individualy unions
committeey cluby other organizations or group of
individualse

{11) "Political subdivision® includes a countyy citys
towne schaol districts irrigation districts drainage
districtey special improvement districtes or any other
governmental subdivision of the state but does not include
the state of Montana or any state agency.

(i2) "Procurement™ means buyings purchasingy rentin-,
Teasings or otherwise acquiring any suppliess servicess or
constructione It alsc includes a1l functions that pertsin to
the obtaining of any supplys servicasy or coastructions
including description of requirementss selection ancg
solicitation of sourcesy preparation and award of contracts

and all phases of contract administrations

-G~



10

11

12

i3

14

16

7

138

19

20

21

~nN
[

[
9}

LC 0748701

{13) ®"Procurement division™ means the procurement
division created within the department of administration by
[section 14]«

{14) ®Procurement officer* means any person duly
authorized to enter into and administer contracts and make
written determinations with respect to contractse The term
also includes an authorized representative acting within the
limits of authoritys

{15) "Purchasing agency” means any state agencys other
than the chief procurement officery that is authorized by
this titie or its implementing rules or by way of delegation
from the chief procurement officer to enter into contractse.

{16) "Services™ means the furnishing of labors times or
effort by a contractors not involving thz delivery of a
specific end product other than reports that are merely
incidental to the required performances This term does not
include employment agreements or ccllective bargaining
agreementse

{17) "State agency®™ includes the state; the legislature
and its committees; the courts; all executive departmentssy
boardss commissionsy committeesy bur=ause and officers;i the
university system; and all independent commissions and other
establishments of the state governments

t18) "Supplies™ means all propertys including but not

timited to equipmwents materialsy printings data processings
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and insurances It does not include landy the purchase of an
interest in landy water or wineral rightssy workers®
compensation insurances or benefit insurance for state
employees. It does include the lease of buildingSe

(1%) "Using agency™ means any state agency which
utilizes any suppliesy servicesy or construction procured
under this title.

NEM _SECTIOM. Section 4« Supplemsntary general
principles of law applicable -— requirement of good Ffaithe
{1) Unless displaced by the particular provisions of this
titles the principles of 1law and equitye including the
Uniform Commercial Codey the Yaw merchants and law relative
to capacity to contracts agencys frauds wmisrepresentations
duresssy coerciony mistakey or bankruptcy supplement the
provisions of this titlee

(2) This title requires all parties involved in the
negotiationy performances or administration of state
contracts to act in good faithe

HNEW _SECTION. Section 5. Application -— time -- state
and ltocal procuremente (1) This titles 3s amended on [the
effective date of this actl]s applies only to contracts
solicited or entered into after [the effective date of this
act] unless the parties agree to its application to a

contract solicited or entered into prior to {the effective

w HB 663

date of this actl.



10
11
12
13
14
15
16
17
18

19

21
22
23
24

25

LC 0T48,01

(2) This title applies to each publicly fundea
contract entered into by a state agencye It also applies to
each contract funded in whole or in part with Ffederal
assistance moneye Howevers this title does not apply to the
awarding of either grants or contracts between the state and
its nelitical subdivisions or other governments except as
proviced in [sections 76 through B85]e It applies tc the
transfer or dispesal of state suppliese Upon reguest of a
state agency purchasing items for resale to the publics the
chief procurement officer or the head of the appropriate
purchasing agency mays by written detarminationsy provide
that this title does not apply to items acquired for resale.
Nothing in this title or in rules adopted under this title
prevents any state agency or political subdivision from
complying with the terms and conditions of any granty gifts
bequaestes or cooperative agreementes

{3) A%l political subdivisions are authorized to adopt
all or any part of this title and its accompanying ruless. If
a political subdivision adopts all or any part of this title
and accompanying ruless those provisions of state law in
conflict with the parts of this titles adopted are superseded
as tec that political subdivision.

NEW _SECTIONa Section 6e Public access to procurement
information - records -- retentione (1) Procurement

information is a3 public writing and must be available to the
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public as provided in 2-6-102.

{2) A1l procurement records shall be retained and
disposed of in accordance with the state records management
programe

{3) HWritten determinations required by this title must
be retained in the appropriate official contract file of the
department or the purchasing agency administering the
procurement in accordance with the state records managzment
programs

NEW_SECII0Ns Section 7« Creation and allocation of
procurement policy offices There is cresated the state
procurement policy office hereafter referred to as the
policy officee The policy office is allocated tc the
procurement division for administrative purposes only as
prescribed in 2~15-121l.

HEW _SECTIONe Section Be Membership of the policy
offices The policy office shall consist of a board of +three
memberss who may not otherwise be full-time employees of the
state and who @must be oappointed by the anvernor and
confirmed by the senate. Each appeointed member shall have
demonstrated sufficient business or professional experience
to discharge the functions of the policy offices The term of
office of each member shall be 6 ycarse except that in
making the initial appointments the governor shall appoint

one meamber for a term of 2 yearss one member for ¢ term of
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4 yearss and one member for a term of & years so that the
term of one member expires every 2 yearss Members may be
reappointed for succeeding termse The chairperson must be
the director of the department of administrations but he has
no votze No member of the policy office is eligible for
appointment as the chief procurement officere Members of the
policy office may receive compensation for services as
provided by 2-15-124 and shall be reimbursed for any
expenses reasonably incurred in the performance of their
duties as provided in 2-18-501 through 2-18-503e The
members of the policy office shall devote such time to their
duties as may be necessary for their propesr dischargee

NEW SECT]IQNe Section %« Authority and duties of the
policy offices Except as otherwise provided Tn  this tities
the pelicy office shall adopt rulesy consistent with this
titley governing the procurements managements controls and
disposal of any and all suppliase servicess and construction
to be procured by the statee The policy office shall
consider and cecide matters of policy within the provisions
of this titley including those referred to it by the chief
procurement officere The policy office may audit and
monitor the implementation of its rulas and the requirements
of this titles but may not exercise authority over the swara
or administration of any particular contract or over any

disputes claims or litigation pertaining to any contracte
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NEM. _SECTION. Section 10. Appointaent and
qualifications =— chief procurement officere. The policy

office shall appoint the chief procurement officery subject
to confirmation by the senatee« The chief procurement officer
must have a minimum of 8 years' experiencees at least 5 years
of which amust have been in public procurement within 12
years preceding the date of appointment in the 1large-scale
procurement of suppliess servicesy or construction and must
be 3 person with demonstrated ex2cutive and organizational
abitity.

NEN _SECTION. Section 1lle Tenures removalse and
compensations (1) The chief procurement officer shall be a
full-time public official of the statey appointed to serve a
term of & vyearsy, and wmay be removed from office by the
policy office only upon a2 showing of just causee

{2) The chief procurement officer shall be compensated
as provided by law for administrators of divisionss

BEW SECTIJ{lMa Section 12« Authority of the chief
procurement cofficers (1) The chief procurement officer shall
serve as the central procurement officer of the statees

{2) Consistent with the provisions of this titlesy the
chief procurement officer may adopt operational procedures
governing the internal functions of the procurement
divisions

{3) Except as otherwise specifically provided in this

w HE 663
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titley the chief procurement officer shally in accordance
with rules adopted by the policy office:

(a) procure or supervise the procurement of ali
suppliesy servicesy and construction needed by the state;

{b} exercise general supervision and contrecl over all
inventories of supplies belonging to the state;

(c) sells trades or otherwise dispose of surplus
supplies belonging to the state; and

{d} establish and maintain programs for the
inspections testings and acceptance of suppliess services,
and constructione

NEW SECTIONs Section 13. Delegation of authority by
the chief procurement officere 3ubject to the rutes of the
policy offices the chief procurement officer may delegate
authority to designees or to any departments agencys oOr
officiale

NEW_SECTIONs Section 14« Procurement division -
heads (1) There is a procurement division within the
department of administratione. The division head is the
chief procurement officer appointed by the policy offices
subjact to confirmation by the senatey and shall serve as
provided for directors in 2-15-11le.

{2) The division is allocated to the department for
administrative purposes only as prescribed in 2-15-121.

Howevery the divisieon may hire its own personnelsy and
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2-15-121(2){d) doces not applye

NEW_SECYIDN. Section 15 Centralization of
procurement authoritye Except as otherwise provided (in
particular in [sections 16 and 1T1)s 2all rightss pDOwerss
duti=ss and authority relating tc the procurement of
suppliess servicesy and construction and the manacements
controls warcheousings sales and disposal of suppliess
servicesy and construction vested prior to [the affective
date of this act] in or exercised by any state agency under
the several statutes relating thereto are transferred to the
policy office and the chief procurement officer as provided
in this titlees

NEW_SECTIONe Section l6e Autﬁority to contract for
certain professional servicese (1) For the purpose of
procuring the services of consultantssy clergys accountantss
physiciansy dentistse and legal counsely as defined by the
laws of this state or rules of the policy officey any state
agency may act as a purchasing agency and contract on its
own behalf for such servicess subject %o this title and
rules promulgated by the policy officee The purchasing
agency shall consult with the chief procurement officer or a
designee of such officer when procuring these servicese

{2) No centract for the services of legal counsel may
be awarded without the approval of such officer or board as

may be required by applicable Taw or rule adopted by the
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head of each branch of governmente

NEW_SECTIIDNe Section 17« Exemptionse Unless otherwise
ordered by rule of the policy offices the following
suppliess servicesy and construction need not be procured
through the office of the chief procurement officer but
shall nevertheless be procurad by the appropriate purchasing
agency subject to the requirements of this titie and the
rules promulqgated by the policy office:

{1) works of art for museum and public displays

(2) published booksy mapss periodicalsy and technical
pamphlets; and

{3) architects engineery and land surveying services
as defined in {section 3}.

NEX _SECTIONe Section 1Be State orocurement rules —-
cdetegation -- existing rightse {1) Rules must be adopted by
the policy office in accordance with the applicable
provisions of the YMontana Administrative Procedure Acte

{2} The policy office may not delegate its power to
adopt rulese

{3} Ho rule may change any commitmenty righty or
obligation of the state or of a contractor under a contract
in existence on the effective date of the rulee

NEM _SECTIDONe Section 19. Callection of cata
concerning public procurement -— formse Tha chief

procurement officer shall cooperate with the budget offices
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the office of the Tlegislative auditory and other state
agencies in the preparation of statistical data concerning
the procurementy usages and disposition of all suppliese
servicesy and construction and employ such trained personnel
as may be necessary to carry out this functions A1l using
angencies shall furnish the reports the chief procurement
officer requires concerning usages needsy and stocks on
hands The chief procurement officer has authority to
prescribe forms to be used by the wusing agencies in
requisitionings orderingy and reporting of suppliesy
servicesy and construction.

NEM _SECTION. Section 20. Definitionse As used in
[sections 20 through 43]e the following definitions apply:

f1)} *TLost-reimbursement contract™ means a contract
under which a contractor is reimbursed for costs that are
allowable and allocable in accordance with the contract
terms and the provisions of this title and a feey if anys

(2} ™Established cataleg price"™ mzans the price
included in & catalogs price listy schedulzs or other form
that:

{a) is regulariy maintained by & manufacturer or
contracters

{b} is either published or otherwise available for
inspection by custcmers; and

{c) states prices at which sales are currently or were

- HB G63
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tast made to a significant number of any category of Luyers
or buyers constituting the general buying public for the
supplies or services involvedes

{3) "Invitation for bids"™ means 311 documentss whether
attached or incorporated by referencey utitizea for
soliciting bidsa

{4} ®™Purchase description®™ means the words used in a
solicitation to describe the suppliesy servicesy or
construction to be purchased and includes specifications
attachad to or made a part of the solicitations

{5) '"Request for proposals®™ means all documentsy
whether attached or incorporated by referencey utilized for
soliciting proposalse

{6) '"Responsible bidder or offeror™ means a person who
has the capability in all respects to perform fully the
contract requirements and the integrity and retiability that
will assure good faith performance.

{7} P"Responsive bidder"® means a person who has
submitted a bid that conforms in 211 material respects to
the invitation for bidse.

NZW SECTIONe. Section 21e Methods of source selection
~— competitive sealed biddings Unless otherwise authorized
by lawse all state contracts must be awarded by competitiva
sealed biddingy pursuant to [sections 21 through 25]y except

as previded in Title 18, chapter 5y and [sactions 26 through
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31] and {sections 53 through 557

NEW. _SECTIONe Section 22. Inpvitation for pids -
public notices (1) An invitation for bids must be issued and
must include a purchase descriotion and all contractual
terms and conditions applicable tc the »Jrccuremente.

(2} Adequate public notice of the invitation for bids
must be given a3t & reasonable time prior to the date set
forth in the invitation for bids for the opening of bidse in
accordance with rules of the policy cofficee otice may
include publication in a newspaper of general circulation at
& reasonable time prior to bid openinge

NEN_SECTIONa Section 23« Bid opening -~ &cceptarce --—
evaluatione (1) Bids must be opened publicly in the presence
of one or more witnesses at the tfime and place designated in
the invitation for bidse The amount of each bid and such
other relevant information as may be specified by ruless
together with the name of each piddere must be entered on a
records and the record must be open to public Inspectione
After the time of awardy all bids and bid documents must b
open t3 public inspection in accordance with the provisions
of 2-6-102e

{2) Bids wmust be wunconditionally accepted except as
authorized by [subsection {2} of section 24]. Bids @ust bhe
evaluated based on the reguirements set forth in the

invitation for bidss which may include criteria to determine

-16—
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acceptabilitye such as inspections testingy qualitys
workmanships deliverys and suitability for a particular
purposee Those criteria that will affect the bid price and
be considered in evaluetion for award must be objectively
measurabley such as discountss transportation costsy and
total or life-cycle costse The invitation for bids must set
forth the evaluation criteria to be useds Unly criteria that
are set forth in the invitation for bids may be used in bid
evaluations

NEW SECTIONe Section 24e Correction or withdrawal of
bids -- cancellation of awards -- awardss. (1} Correction or
Wdithdrawal cof inadvertently erroneous 5ids before or after
award or cancellation of awards or con:racts pased on such
bid mistakes may be opermitted in accordance with rules
adopted by the policy offices After bid openingy no chang=as
in bic prices or other provisions of bids prejudicial to the
interest of the state or to fair competition may be
permitteds Except as otherwise provided by rulese aill
decisions to per&it the correction or withdrawal of bids ocor
to cancel awards or contracts based on bid mistakes must be
supported by @ written determination made by the chief
procurement officer or head of a purchasing agencys

{2) The ccntract wmust be awarded with reasonable
promptness by written notice to the lowest responsible and

responsive bidder whose bid meets the requirements and
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criteria set forth in the invitation for bidsy including the
preferences establtished by Title 18y chapter 1y part 1le If
all bids for a construction project exceed available funds
as certified by the appropriate fiscal officer and the
Towest responsive and responsible bid does not exceed such
funds by more than 5%y the chief procurement officer or the
head of a purchasing agency is authorizedy in situations
where time or economic considerations preclude
resolicitation of work of a reduced scopes to negotiate an
adjustment of the bid pricey including changes in the bid
requirementsy with the lowest resporsive and responsible
bidders in order to bring the bid within the amount of
available fundse.

MEM_SECTI{(Ns Section 25« Multistep sealed biddinge
#When it is considered impractical to initially prepare 2
pu. chase description to support an award based on prices an
invitation for bids may be issued reguesting the submission
of unpriced offers tc be followed by an invitation for bids
Timited to those bidders whose offers have been qualified
under the criteria set forth in the first solicitation.

NEW _SECTION. Section 26e Lompetitive sealed
proposalss {1) Wheneversy under rules adopted by the policy
officey the chief procurement cofficery the head of a
purchasing agencys or a designee of elther officer above the

Tevel of the precurement cfficer determines in writing that
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the use of competitive sealed bidding is either not
practicable or not advantagecus to the statesy a contract may
be entered intc by competitive sealed proposalse The policy
office may provide by rule that it is either nct practicable
or not advantageocus to the state to procure specifiad types
of suppliess servicess or censtruction by competitive sealed
biddinge

(2) Proposals must be solicited through a request for
propesalse

{3) Adequate public notice of the request for
froposals must be given in the same manner as provided in
{section 227}

{4} Proposals must be opened so as to avoid disclosure
of contents to competing offerars during the process of
negotiaticne A register of proposals must be prepared in
accordance with rules adopted by the policy office and wmust
be open for public inspection after contract awarde.

{5} The reguest for proposals must state avaluation
factorse

NEN SECTIONe Section 27« Discussion with responsible
offerors and ravisions of proposals -- awarde (1} As
provided in the request for proposals and under rules
adopted by the policy offices discussions may be conducted
Wwith responsible offerors who submit proposals determined to

be reasonably susceptible of being selected for award for
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the purpose of clarificetion to assure full understanding ot
and responsivenaess to the sclicitation raguirerantse
Offerars must be accorded fair and equ2l treztment with
respect te  any opportunity for dJdiscussion and revision cof
croposalss and such revisions may be permitted after
submissions and prior to award for the purcose of obtaining
best and final offerse. In conducting discussionss there may
be no disclesure of any information derived from proposals
submitted by competing offerorse

(2) The award shall be made to the raspansibie offeror
whos= proposal is determined in writing to be the wmost
advantageous to the states taking into consideration prices
including the preference in 18-1-102y and the evaluation
factcrs set forth in the request for proposzlse o other
factors or criteria may be used in the evaluation. The
contract file shall contain ths2 basis on which the award is
madee

NEX _SELTIDNe Section 238 Small purchasese Any
procurement not exceeding the amount establishaed by rules of
the policy office may be made in accordance with small
purchase procedures established in rules of +the policy
offices Procurement requirements mey not be artificially
divided to constitute a samall purchase under this sections

NEW_SECTXONS Section 29« Sola source procuremente A

contract may be awarded for a supplys services or

20~
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construction item without competition whens under rules
adopted by the policy officey the chief procurement officers
the head of a purchasing agencys or a designee of either
officer above the level of the procurement officer
determines in Writing that there is onlty one source for the
required supplysy servicey Or construction items

NEW_SELTION. Section 30+ CSmergency procurementss
dotwithstanding any other provision of this titles the chief
orocurement officers the head of a3 purchasing agencys or a
dasignee of <either officer may rake or zuthorize others to
make emergency procurements if there exists a threat to
puolic healths welfares, or safety under emergency conditions
as defined in rulas adopted by cthe policy offices The
emerqgency procurements must be made with such competiticn as
is practicabla unaer the circumstancese A written
determination of the basis for the emergency and for the
selection of the particular contractor must be included in
the conitract files

NEW_SECTICNe Section 3le Selection procedures -
professional servicese {1} The services specified in
[s=ction 16] must be procured in accordance wWith this
sections except as authorized under [section 29 or 30j.

{(2) Persons =2ngaged in providing the types of searvices
specified in [section 16] may submit statements of

quatifications and expressions of interest in providing such
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types of servicese The procurement officer may specify a
uniform format for statements of qualificationse Persons may
amend these statements at any time by filing a new
statements

{3) The purchasing agency shall give adequate notice
of the need for such services through a request for
proposalse The reguest for proposals must describe the
services reqguiredy list the type of information and data
required of each offerors and state the relative importance
of particular qualificationse

(4} The head of the purchasing agency or a designee‘of
such officer may conduct discussions with any offeror who
has submitted a proposal to determine such offeror®s
qualifications for further considerations. Discussions wmay
not disclose any information derived from proposals
su"mitted by other offerorse

{5) Award shall be made to the offeror determined in
writing by the head of the purchasing agency or a designee
of such head to be best qualified based on the evaluation
factors set forth in the request for croposals and who has
agreed through negotiations toc compensation determined to be
fair and reasonable. tegal counsel must also be approved
under [subsection (2) of section 16]. If coempensation cannot
be agreed wupon with +the best-qualified cofferory then

negotiations must be formally terminated with the selected

= HB 663
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offerors. If proposals were submitted by one or more other
offerors determined to be qualifieds negotiations may be
conducted with such other offeror or offerorsy in the order
of their respective qualification rankings and the contract
may be awarded to the offeror then ranked as best qualified
if the amount of compensation is determined to be fair anc
reasonables

NEW _SECTION. Section 32e Cancellation -- invitations
for bids -- requests for proposals. An invitation for bidse
a raquest for proposalsy or other sclicitation may be
canceledy or any or all bids or proposals amay be rejected in
whole or in part as may be specified in the sclicitations
ﬁhenever it is in the best interests of the state in
accordance with rulas adopted by the policy offices The
reasons shall be made part of the contract filee

NEY SECTIONs Section 33« Nonresponsinility of nhidders
and of ferorse (1) A written determination of
nonresponsibility of a bidder or offeror must be made in
accordance with rulese. The unreasonablie failure of a bidder
or offeror to promptly supply information in connection with
an inguiry with respect to responsibility may be grounds for
a determination of nonresponsibility with respect to such
bidder or offerora

€2) Information furnished by a bidder or offeror

pursuant to this section way not be disclosed cutside of the
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office of the chief procurement officer or the purchasing
agency without prior written consent by the bidder or
offerora

BEK. . SECTIONe Section 24« Prequalification of
supplierse Prospective suppliers may be prequalified for
particular types of suppliess servicesy 3nd ccenstructione
and the method of compiling and scliciting from such mailing
tists of potential contractors shall be in accordance with
rules adogpted by the policy officee

Mo SSCTION. Section 35e Cost or pricing dat2e (1) A
contracter shally except as provided in subsection (3)s
submit cost or pricing data and shall certify thate to the
best of his knowledge and beliefy the cost or pricing data
submitted was accuratey completey and current as of a
mutually determined specified date prior to the date of:

{a) the pricing of any contract awarded by competitive
sealed proposals or pursuant to the scle source procurement
authority if the total contract prics is expected to exceed
an amount established by policy office rules; or

(b} the pricing of any change order or contract
modification that is expected to exceed an amount
estabtished by policy office rulase

{2) Any contract, change orders or contract
modification under which a certificate is required must

contain a8 provisicn that the price to the states including
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profit or fees must be adjusted to exclude any significant
sums by which the state finds that such price was increased
because the contractor-furnished cost or pricing data was
inaccurates incomplete, or not current as of the date agreed
upon between the parties.

(3} The rzequirements of this section need not be
appliad to contracts ifs

{a) the contract price is based on adequate price
competitions

{b} the contract price is bssed on established cataloy
prices or markzt prices;

{c) contract prices are set by law or rules; or

(d) it is determined in writing in accordance with
rules adopted by the pclicy coffice that the requirements of
this section may be waived and tihe reasons for such waiver
are stated in writinges

NEw SECYIONe Section 36s Types of contractse Subject
to the 1limitations of this sectiony any type of contract
that will promote the best interests of the state may be
useds except the use of a coest-plus-~a—-percentage-of-cost
contract is prohibiteds A cost-reimbursement contract may be
used only when a determination is made in writing that such
contract is likely to be less costly to the state than any
sther type or that it is impracticable to obtain the

supplicsy servicess or construction reguired except under
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such a contracte.

NEW SECTIOMNs Section 37. Approval of accounting
systa2ms. Except with respect to fira fixed-price contractse
no contract type may be used unless it has been determined
in writing by the chief procurement officery the head of a
purchasing agencys or a designse of either cfficer that:

. {1} the proposed contractor®s accounting system will
peroit timely development of 211 necessary cost data in the
form required by the specific contract type contemplated;
and

{2) the proposed contractor®s accounting system is
adequate to allocate costs in accordance with generally
accepted accounting principleses

HEW SECTIONs Section 38 Multiyear contracts -
cancellations (1) Unless otherwise provided by Tawe a
ceatract for supplies or services may be entered into for
any period of time considered to be in the best interests of
the state if the term of the contract and conditions of
renewal ar extensions if anysy are included in the
sclicitation enc funds are available for the first year at
the time of contractinge Payment and performance obligations
for succeeding fiscal years shall be subject to the
evailability and appropriation of funds therefcre

(2) Pricr to the utilizaticn of a multiyear contracts

it snall be determined in writing that:

~ HE 46
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(a) estimated requirements cover the period of the
contract and are reascnables firme 3nd continuing; and

{b) the contract will serve the best interests of the
state by encouraging effective competition or otherwise
prometing economies in state procurement.

{3) WwWhen funds are not appropriated or otherwise made
available to support continuation of performance in &
subsegquent fiscal years the contract must be canceled and
the contractor may be reimbursed for the reascnable value of
any nonrecurring costs incurred but not delivered under the
contracte

NEW _SECTION. Section 39« Right to inspect plante The
state Rays at reasonable timesy inspect the part of the
plant or place of business of a contractor or any
subcontractor that is related to the performance of any
contract awarded or to be awarded by the state.

NEW _SECTION. Section 40 Right to audit recordse (1)
The state maye at reasonable times and placess audit the
books and records of any person who has submitted cost or
aricing data pursuant to [section 35] to the extent that the
books and records relate to the cost or pricing datae Any
person who receives a contracts change orders or contract
modification for which cost or pricing data is required must
maintain the books and records that relate to the cost or

pricing data for 3 years from the date of f§final payment
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under the contracty wunless a shortar prriod is otherwise
authorijzed in writinge

{2) The state is entitled to audit the books and
records of a contractor or any suocontractor under any
negotiated contract or subcontract other than a firn
fixed-price contract te the extent that the pooks 2ngo
records relate to the performance of the contract or
subcontracte The books and records must be maintained by the
contractor for 3 period of 3 years from the date of final
payment under the prime contract and by the subcontractor
for a pericd of 3 years from the dat= of final payment under
the subcontracts unless a shorter period is otherwise
authorized in writinge

NEW SECTIONe Section 4le Finality of determinationse
The determinations required by [subsection {1} of section
24 ]y [section 26}s [subsection {2) of section 27]s [sections
29 znd 301e {subsection (1) of section 33)y [subsection {3)
of section 35]s [sections 36 and 37])e and {subsection (2) of
section 38] are final! and may be protested under {szctic)
5571

NEM_SECTIONs Section 42. Reporting of anticompetitive
practicese Ify for any reasons coliusion ar other
anticompetitive practices are suspected among any bidders or
offerorse a notice of the relevant facts shall be

transmitted to the attorney generala
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NEW. SELTIONs Section 43« Records of scle scurce and
emergency procurement —— submission to tegislatures (1} The
chief procurement officer shall maintain a record Jisting
all contracts made under [sections 29 and 30] for a minimum
of 5 yearse The record shall contain:

{a) each contractor®s name;

(b} the amount and type of each contract; and

{c} a 1listing of the suppliess servicessy or
construction prccured under each contractes

{2) A copy of such record shall e submitted to the
leqgislature on a biennial basise« The record shall be
available for public inspectione.

MEE_SELTICNs Seoction 44« OJefinitiona As used in
[sections 44 throuagh 47]s wspecificacion® ineans any
dascription of the physical or functional characteristics or
of the nature of a supplys Services or construction iteme It
may inciude a description of any requirement for inspectings
testings or preparing s supplys services or construction
iten for deliverys

NEW _SECIIONs Section 4%« Duties -- policy office --
chief procurement officers (1) The policy office shall adopt
rules governing the preparations Wm2intenances and content of

spacifications for suppliesy s2rvicess and construction

{2) The <chief procurement officer shall preparesy
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issuey revises maintaine and monitor the use of
specifications for suppliessy servicesy and construction
required by the states

NEW_SECTION. Section 46. Coverage -- aexempted items.
{1} The requirements of [sections 44 through &7] regarding
the purposes and nonrestrictiveness of specifications apply
to all specificationsy including dut not 1limited to those
prepared by architectsy engineerss designerss and draftsmen
for public contractse

{2) Specifications for suppliess servicess or
construction ftems procured under {section 16] or execampted
pursuant to [section 1T] may be prepared by a purchasing
agency in accordance with the provisions of {sections 44
through 47] and rules adopted under [sections 44 through
47

NMEH_SECTION. Section 47« Specifications using
agencies?! advice -- competition -— life-cycle costinge (1}
The chief procurement officer shall obtain expert advice and
assistance from parsonnel of wusing agencies in the
development of specifications and may delegate in writing to
& using agency the authority to prepare and utilize its own
specifications.

(2) A1l specifications must sezsk to promote overall
economy for the surposes intended and encourage competition

in satisfying the state's needs and may not be unduly
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restrictives

(3) When feasibles specifications must incorporate the
concepts of energy efficiencys vaTue analysissy and
life-cycle costings

NEW _SECTIONe Section 48e Construction contracting
management. The policy office shall adopt rules providing
for as many alternative methods of construction contracting
managewient as it may determine to be feasibles These rules
shall:

{1) set forth criteria to be used in determining which
method of construction contracting management is to be usea
for a particular project;

(2) grant to the chief procurement officer or the head
of the purchasing agency responsible for carrying out the
construction project the discretion to select the
appropriate method of construction contracting management
for a particular projecti and

(3} require the procurement officer to execute and
inctude in the contract file a written statement settino
forth +the facts +that 1ed to the selection of a particular
method of construction contracting management for each
projects

MEW SECTION. Section 4% 3id security -—- rejection
for noncompliance -~ withdrawals (1) Wnen the invitation for

bids requires bid securitys noncompliance requires that the
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bid be rejected as nonresponsives

{2} After the bids are openzds tha2y are irrevoczble
for the period specified in the invitation for bidss except
38 provided in [subsection (1) of section 243« If 3 bidder
is permitted to withdraw his bid before awards no actiosn may
aris< against the bidder or the Did security.

MER_SECTIONe Section 50e CLontract perfermance and
payment bondse (1) Whem a construction contract is awarded
in excess of 2540009 the following bonds or security Fust
be delivered tc the state and become binding on the parties
upon the execution cof the contract:

{a) a performance bond satisfactory to the statoes
executed by & surety company authorized to do business in
this state or otherwise secured in a manner satisfactory to
the statey in an smount equal to 100% of the price specifieg
in the contract; and

{b) a payment bond satisfactory to the states eXxecuted
by & surety company authorized to 42 business in this stite
or otherwise secured in a manner satisfactory to the states
for the protection of all persons supplying 1lzbor and
material to the contractor or his subcontractors for the
performance of the work provided for in the contractes The
hoend shall be in an amount equal to 100% of the prics
specified in the contracte.

{(2) The policy office may adopt rules that cuthorize

-32-
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the chief procurement officer or head of @ purchasinc agency
to reduce the amount of performancz and payment bonds to 50%
of the contract price for each bonds

{3) Mothing in this section may be construed to 1limit
the asuthority of the state to require a performance bond or
other security in addition to those bonds or in
circumstances other than specified in subsecticn (1)«

NEMW_SELYIONs Section 51le Bid security —- bond -- form
-- copYe (1) The policy office shall adopt by rule the form
of the bonds required by [sections 49 and 50].

(2} Any person may request and obtain from the state a
certified copy of 3 bond upon payment c<f the c¢ost of
reproduction of thz  Lond and postages if anye A certifiea
copy cf a bond is prima facie evidence of the content,
exz2cutions ard delivery of the criginal.

NES _SECYIDNs Section 52 Suits on payment bondse (1}
Every person who has furnished tabor or material to the
contracter or his subcontractors for the work provided in
the «coptracts in respect to which a payment bong s
furnished under {[section 50}y and who has not been paid in
full therefor before the expiration of a period of 95 days
after the day ¢on which the last of the labor was done or
performed by him or material was furnished or supplied by
nim  for which the claim is made has the right to sue on the

payment bond for the amount or th=2 Halance thereof unpaid at
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the time of institution of the suit and to prosecute the
action for the sum or sums justly due hime Howevers any
person having a direct contractual relationship with a
subcontractor of the contractores but no  contractual
relationship express or implizg with the contractor
furnishing the payment bondy has a right of action upon the
payment bond upon giving written notice to the contractor
within 90 days from the date on which he did or performed
the tast of the labor or furnished or supplied the last of
the material wupon which the claim is mades stating with
substantial accuracy the amount claimed and the name of the
party to whowm the material was furnished or supplied or for
whiom the labor was done or performede Th2 notice must be
personally served or served by mailing the same by
registered or certified maile postage prepaide in an
en/elope addressed to the contractor at any place the
contractor maintains an office or conducts his businesse.

{2) Every suit institutec upon a payment bond must bhe
brouaht in a court of competent jurisdiction for the county
or district in which the constructicon contract was to be
performeds but no suit may be commenced after the expiration
of 1 vyear after the day on which the last of the 1abor was
perferted or material was supplied by the person bringing

suits The obligee named in the bond neec not be joined as a

- HEB 663
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NEM SECTIOMs Section 53. Architects engineers and
land surveying -- application -— policye (1) Architecty
engineery and land surveying services must De procured as
provided in [sections 53 thrcough 55]s except as authorized
by [sections 28 through 3C]Je

(2} It is the policy of this state to publicly
announce all requirements for architecty, 2ngineers and tand
surveying services and to negotiate contracts for architecty
enginears and land surveying services on the basis of
demonstrated competence and qgualification for the type of
services required and at fair and reascnable priceses

NEW SECTIONs Section 54 Architect and engineer
selection committee -— submissionse In the procurement of
arcnitecty engineers and land surveying servicess the chief
procurement officer or the head of a purchasing agency shall
encourage firms engaged in the lawful practice of their
profession to submit annually a statement of qualifications
and performance datae The chief procurement officere an
architect or engineer of the departments and the procurement
officer of the using agency shall comprise the architect ana
engineer selection committee for each architecty engineers
and land surveying services contract over $5:000. The
selection committee for architecty engineery and 1and
surveying services contracts under this amount shall be

established in accordance with rules adopted by the policy
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office. The selecticon committee shall evaluate current
statements of qualifications and performance data on fils
with the states together with those that may be submitted by
other firms regarding the proposed contracte The selection
committee shall conduct discussions with no less than three
firms vregarding the contract and the relative utilicy of
alternative methods of approach for furnishing the reguirec
services and then shall select therefrom in order of
prefarance based upon criteria estaplished and publisheo vy
the selection committee no 1less than three of the firms
considered to be qualified to provide the services requireds

NEM_SELTI(ONe Section 55« Negotiation. The procurement
officer shall negotiate a contract with the highest
qualified firm for architects engineery or 1and surveying
services at compensation that the procurement officer
determines in wWwriting to be fair and reasonable to the
statee In making this decisions the procurement cofficer
shall take inte account the estimataa values sScopes
complexityy and professional nature of the services to be
renderede Should the procurement officer be unable to
negotiate a satisfactory contract with the firm considered
to be the most qualifiedy at a price the procurement officer
determines to be fair and reasonable to the states
negotiations with that firm must be forwmally tersinateds The

procurement officer shall then undertake negotiations with
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the second most gualified firme If there is nco accord with
the second most qualified Ffirme the procurement officer
shall formally terminate negotiations. The orocurement
officer shall then undertake negotiations with the third
most qualified firme Should the procurement officer be
unablie to negotiate a contract at a fair and reasonable
orice with any of the selected firmsy the procurement
officer shall select additional firms in order of their
competence and qualificationss and the procurement officer
shall continue negotiations in accordance with this section
until an agreement is reacheds.

NEW_SECTION. Section 56. Contract clzusese {11 The
policy office may adeopt rules peraittin: o2r requiring the
inclusion of clauses providing for adjusisents in pricesy
time of performances of other contract provisions as
appropriate covering the following subjects:

ta) the unilateral right of the state to order in
writing:

{i} changes in the work within the scope of the
contract; and

(it) temporary stepping of the work or delaying
performance; and

(b} wariations cccurring betwzen estimated quantities
of work in a contract and actual guzntitiess

{2) The prcvisioas in subsection (1) 3are required for
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state construction contractse In additiones each state
construction contract must include clauses covering the
following subjects:

{3} suspension of work ordered by the state; and

{b} site conditions differing from those indicated in
the contract or ordinarily encounteredy except that
differing site conditions clauses adopted by the policy
office need not be included in a contract if:

(i) the contract is negotiated; or

(ii) the contractor provides the site or designas

MEW_SECTION. Section STe Price ad justmentse (1)
Ad justments in price pursuant to clauses adopted under
[section 56] shall be computed in one or more aof the
following wayss

{a) by agreement on a fixed price adjustment before
cooamencement of the partinent performance orf as soon
therzafter as practicable;

tb) by unit prices specified in the contract or
subsequently agreed upon;

{c)} by the «costs attributable to the events or
sttuations under such clausess with adjustment of profit or
feay a1l as specified in the contract or subsequently agreed
upon;

{a) in such other manner as the contracting parties

may mutually agree; or

ey

e HE 662



10
11
12
13
14
15
16
17
18
19

20

22
23
24
25

LL 0748701

{e) in the absence of agreement by the partiesy by a
unilateral determination by the state of the ccsts
atiributable to the events or situations under such clausess
with adjustment of profit or feey 2)1 2s computed by the
state in accordance with applicable sections of the rules
adopted under [section 61] and subject to the provisions cof
[sections 65 through 757

(2) A contractor must submit cost or pricing data if
any adjustment in contract price is subject to the
provisions of [section 35].

HEW _SECTION. Section 58« Additional contract clauses.
{1) The polticy office may adopt ruless including but not
limited to rules permitting or requiring the inclusion in
state contracts of clauses providing for appropricte
remedies and covering the following subjects:

{a) liquidated damages as appropriate;

{b) specified excuses for delay or nonperfarmance;

{c} termination of the contract for cdefault;: anc

{d) termination of the contract in whole or in part
for the convenience of the statee

{2) The «clauses 1in subsection (1)} are required for
state construction contractse

NEW SECTIONe Section 59 Nodification of clauses. Fhe
chief procurement officer or the head of a purchasing acency

may vary the clauses promulgated by the policy office under
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’

[s=ctions 55 and 58] for inclusion in any particular state
contracte Any variations must be supported by & written
determination that statss the circumstances justifying such
variations Kotice of any material variation must be stated
in the invitation for bids or request for proposalse

HEN _SECTIONe Section 60 Fiscal responsibitity -
construction contractse Every contract toaifications change
orders or contract price adjustment under a construction
contract with the state in excess of an amount specifisz? in
the contract is subject to prior written certification by
the fiscal officer of the entity responsible for funding the
project or the contract cor other cofficial responsible for
monitoring and reporting upon the status of the costs of the
total project budget or contract budget as tec the effect of
the contract modifications change ordery or adjustment in
contract price on the total project budget or the total
contract pudgets In the event that the certification oy the
fiscal officer or other responsible official discloses a
resulting increase in the total projsct budget or the total
contract budgets or boths the procurement officer may not
exacute or make such contract modifications change ordery or
adjustment in contract price unless sufficient funds are
available +therefor or the scope of the project or contract
is adjusted to permit the degree of completion that is

feasible within the total proj=2ct budget or total contract



a8]

1¢&

17

13

i9

~N
W

25

LC 0748701

budgety or bothy as it existed prior to the contract
modi ficationes change orders or adjustment in contract price
under consideratione. Howevers with r2spect to the valiqgity
as +to the contractor of any executed contract modification,
chhange ordere or adjustment in contract price that the
contractor has reasonably relied upony it is presumed that
tihere has Deen compliance with the provisions of this
sectione

NEW SECTIONe Section 6le fCost principles -- ruleses
The policy office may adopt rules setting forth cost
orincipless which may be used to determinc the allowability
of incurred costs for the purpose of reimbursing costs under
contract provisions that provide fer the reimbursement of
costs; howevers if a written determination is zpnroved at a
leval z2bove the procurement officers such cost principles
ray re modified by contracte.

NEY SECTIUNs Section 62 Definitionses As usec in
{sections A2 through 64}y thne following definitions apply:

{1} “Excess supplies” means any supplies that have an
original scquisition cost of cver $100 per unit and a
remaining wuseful 1lifey but which 3re no longer required by
the using agency in possessicn of the supplieos.

{2} *"Surplus supplies® means any suppliies that no

longer have any use to the states

NEW_SECTIONs Section 63« Supply management rulese. (1)
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The policy office shall adopt rules governing:

(a2) the sales leases or disposal of surplus supplies
by public auction or competitive sealed biddings and

{b}) the transfer of excess suppliese

(2) No employee cof the owning or disposing agency may
purchase supplies sold by his agencys

NEW SECTIIONe Section 64 Allocation of proceeds.
Except as otherwise provideds the proceeds from the sales
leases or disposal of surplus supplies must be paid to the
state treasurer and credited to the gensral funde Upon the
recommendation of the director of the department and with
the approval of the state auditores the proceeds may be
cradited to the account of the cwning state agencye.

NEE _SECYI(Ne Section 65« Authority to resclve
protested solicitations and awardse (1) Any actual or
pr:spective biddere offerores or contractor who is aqggrieved
in connectiun with the solicitation or award of a contract
may protast to the chief procurement officer or head of 2
purchasing agencyYe The protest must be submitted in writing
within 7T working days after the ajgrieved person knows or
should have known of the facts giving rise to the protesta

{2} The chief procurement officersy head of a
purcnasing agencys or designee of either officer has the
authoritys prior to the comwmencement of contested case

proceadings conca2rning the controversys to settle and
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resolve a protest of an agqgrieved biddery offerors or

contractors actual or prospectives concerning the
soticitation or award of a contracte This authority must be
exercised In accordance with rules adopted by the pclicy
office.

{3) If a timely protest is made under subsection (1)
the state may not proceed fu;ther with the solicitation or
with the award of the contract until the chief procurement
officery after consuttation with the head of +the using
agency or the head of a purchasing agencysy makes & written
determination that the award of the contract without delay
is necessary to protect substantial interests of the statee

(4) 1In addition to any other relijefy when a protest
vnder subsection (1) is sustained and the protesting bidder
or offeror should have been awarded the contract under the
sclicitation but was note the protzsting bidder or offeror
is entitled to the reasonable costs incurred fn counnection
with the solicitations including bid preparation costss but
excluding attorney®s feecse

NEW _SELTIONe Section 66« Decision - hearing ——
appealss-~ (1Y The chief procurement officery head of a
purchasing agencys or designee of either officer shall
promptly issue & written decision regarding any protest

under [section 65] if it is not settled by mutual agreemente.

The decision snall state the reasons for the action taken
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and inform the protestor of the right of 3 contested case
hearinge A copy ;f the decision must immedietely bpe wailec
or otherwise furnished to the protestors. The decision shaltl
be final wunless the contractor appeals to the ciief
procuremnent officer and is effective unless stayed or until
reversed on appeale

{2) The aggrieved person may file an appezl with the
chief procurement officer within 7 days of receipt of a
decision under subsection {l1l).

{3} The <chief procurement officer shall conduct a de
novo contested case hearing and deterwine if the
sclticitation or award was in accordance with the laws the
rules of the policy offices and the terms and cenditions of
the selicitation.

KEW _SELTIONe Section 67 Authority to debar or
suspendes (1} After notice to the person involved and
oppertunity for that person to be heard under Title 2»
chapter %4y part 6y the chief procurement cofficery after
consultation with the using agency and the attorney generals
has the authority to debar a person for ceuse from
consideration for award of contracts. The debarment may not
be for a period of more than 3 yearss.

{2) The chief procurement officery after consultation
with the wusing agency and the attorney generals has

authority to suspend a person from consideration for award
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of contracts if there is probable cause to believe that such
person has engaged in activities that may lead to debarment.
The suspension may not be for a period exceeding 3 imonths
unless an indictment has been issued four an offense that
would be a cause for debarment under subsection {3}s in
#hich case the suspension muste &t the request of the
attorney generals remain in effect until after the trial of
the suspended persone The authority to deber or suspend must
be exarcised in accordance with rules adopted by the policy
offices

{3) The causes for debarment include the following:

(38) conviction of a criminal offense as an incident to
obtaining or attempting to obtain a public or private
contract or subcontract or in the performance of such
contract or subcontracti

(b) cecnviction under state or federal statutes of
embezzlementy thefts forgerye oDriberyy falsification or
destruction of recordsy receiving stolen pgropertys or any
other cffense indicating a Tack of business integrity or
business honesty that currentlyy sceriouslyy and directly
2ffect rasponsibility as 2 state contractor;

(c) conviction under state or federal antitrust
statutas arising out of the submission of bids or proposals;

{d}y failure without good cause to perform in

accordance with the terms of any contract;

-4 5—
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{e} any other cause the chief procurement officer or
head of a purchasing agency determines to be soc serious and
compelling as to affect responsibility as a state
contractory including debarment by another governmental
entity for any cause listed in rulss adopted by the policy
office; and

(f} viclation of the ethical standards set forth in
Titla 24 chapter 2.

NEW_SECTIONs Section 6B« Authority to resclve
contract and breach of contract controversiese (1) This
section applies to coptroversies between the state and a
contractor that arise under or by virtue of a contract
between theme This includes without timitation controversies
based upon breach of contracts mistakes misrepresentations

or other cause for contract modification or rescissions

(2} The chief procurement officary head of =a
purchasing agencys or designee of either officer is
authorized, prior to commencensnt of contested case

proceedings concerning the controversys to settle and
resolve a controversy described in subsection (l1)e This
authority must ba exercised in accordance with rules adopted
by the policy office.

bEW _SELTIOMe Section 6%« Decision —— noticee {1} The
chief procurement officers head of @ purchasing agencys or

designee of either cofficer shall prowptly issue a written

“ HBeéS
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decision regarding any contract controversy if it is not
settled by mutual agreements. The decision shall state the
reasons for the action taken and inform the contractor of
his right to a contested case hearinge

(2} A copy of the decision must immediately be mailed
or otherwise furnished to the contractore The decision shall
be final unless the contractor appeals to the chief
procurement officer and is effective unless stayed or until
reversed on appeal.

NEH _SECTION. Section 70e Failure to render - timely
decisione If the chief procurement officery head of a
purchasing agencys or a designee of cither officer does not
issue a written decision regarding a contract controversy
under [section 6%9] within 29 working days after written
request for a final decision or within such longer period as
may be agreed Gpon by the partiess the contractor may
proceed as if an adverse decisicn nad been receivedes

NEW SECTIONS. Section Tle. Appeals -~— hearings (1) An
aggrieved contractor may file his appeal with the chief
procurement officer within 60 days of the receipt of a
decision under [section 69] ore if no decision is rendereds
80 days after his requests

{2Z) The chief procurement officer shall conduct & de
novo contested case hearing tc decide the contract or breach

of contract controversye
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NEW_SECTIONe Section 72« Remedies prior to and after
awarde (1) The provisions of this sa2ction apply whenever it
is determined administratively or wupon administrative or
judicial review that a solicitation or award of a contract
is in violation of lawe

{2) If prior to award it is determinegd that a
solicitation or proposed award of a contract is in viclaticn
of laws the sclicitation or proposed award shall be:

{2) canceled; or

(b} revised tc comply with the Tawe

(3) 1f after an award it is determined that a
solicitation or award of a contract is in violation of 1law
ands:

{a) the person awarded the contract has not acteag
fraudulently or in bad faith:

(i) the contract may be vratified and affirmed,

provided it is determined that decing so is in the best
interests of the statej or

{ii} the contract may be terminated and the person
awarded the contrz2ct shall be compensated for the actual
expenses reasonably incurred under the contracty gplus &
reasonable profits prior to the termination;

(b) the person awarded the contract has actec

fraudulently or in bad faith:

{i} the contract may be declared void; or
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{ii) the contract may be ratified and affirmed if such
action iis in the best interests of the states without
prejudice to the state®s rights to appropriate damagese

NEw_SECTIDNe Section T3« Interests Interest on
amounts ultimately determined to be due a contractor or the
state shall be payabls a2t the statutory rate applicable to
judgments from the date the claim arose through the date of
decision or judgments whichever is lateres

NEM_SELTIONe Section T4e. Standards of review for
administrative determinations. In any judicial actions the
standards of review contained in 2-4-704 apply to factual or
Tegal determinations by employeess agentses or other persons
appointed by the states

MEN _SELTIONe Section T5e. Appealse & persocn who has
exhausted all administrative remedies available under this
title and who is aggrieved by a final decision in a
contested case under [subsection (3) of secticn 66 ]
[subsection (1) of section 67}r or [subsection (2} of
section 711 is entitled to judicial review under Title 2
chapter %es part Te

NER SECTIONs. Section Téas Definitionse As used in
[sections 76 through 85]s the following definitions apply:

{1} "Coouperative purchasing® means procurement
conducted by or on behalf of aore than one public

procurement unit or by a public procurement unit with an
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external procurement activitys

{2) "External procurement activity” means any buying
organization not Tlocated in this state thate if located in
this statey would qualify as a public procurement unite AR
agency of the United States is an external procurement
activitys

{3) ™Local public procurement unit® means any
political subdivision of the state or public agency of any
such subdivision; public authority; educationals healths or
other institution; ands to the extent provided by laws any
other entity that expends public funds for +the procurement
of suppliesy servicess and constructione

(4) =Public procurement unit"®™ means either a local
oublic procurement unit or a state public procurement unite

(5) %sState public procurement unit™ means the office
of the chief procurement officer and any other purchasing
agency of this statee

NEW _SECTIUN: Section TT. Cooperative purchasing
authorizede Any public procurement unit may participate ins
sponsors conductsy or administar a cooperative purchasing
agreement for the procurement of any suppliesy servicessy or
construction with one or more public procurement units or
external procurement activities in accordance with an
agreemant entersd into between the participantse Such

cooperative purchasing may include but is not limited to

- HBe&Z
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joint or multiparty contracts between public procurement
units and open—ended state public procuremz=nt unit contracts
that are made available to local public procurement‘ unitsse

NEW SECTIONe Section 78 Saley ecquisitions or use of
supplies by a public procurement unite Any public
procurement unit may sell supplies tos acquire supplies
froms or wuse any supplies belonging to another public
procurement unit or external procurement activity
independent of the requirements of [sections 20 through 43]
and [sections 62 through 64]e

NEW _SECTIONe Section 79s Cocperative use of supplies
or servicese Any public procurement unit may enter into amp
agreemente Independgnt of the requirements of [sections 20
through 43] and f[sections 62 through 64]y with any other
public procurement unit or external proturement activity for
the cooperative use of supplies or services under the terms
agreed upon between the partiess

BEW _SE Section 80a Jeoint use of facilitiese. Any
public procurement wunit may enter into agreements for the
common use or Jlease of warehousing facilitiesy capital
equipmenty and-: other facilities with another public
procurement unit or an external procurement activity under
the terms agreed upon between the partieses

BEM _SECTIONe Section 8le Supply of personnel,

informationy and technical services -— feess (1} Any public
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procuresient unit maye in its discretiony upon written
request from another public procurement unit or extzrnal
procurement activitys provide personnel to the reguesting
public procurement unit or external procurement activitye
The public procurement unit or external procurement zctivity
making the request shall pay the public procurement unit
providing the personnel the direct and indirect costs of
furnishing the personnely in accordance with an agreement
petween the partieses

(2) The informationale technicals and other services
of any public procurement unit may be wade available to any
ather public procurement unit or external procuresent
activity; howevers the requirements of the public
procurement unit tendering the services have precedence over
the requesting public procurement unit or extarnal
procurement activitye The requesting public procurement unit
or external procurement activity shell pay for the expenses
of the services so providedy in accordance with an agreement
betwsen the partiesa

{3) Upon requesty the chief procurement officer wmay
make available to public procurement units or external
procurement activities the following servicesy among cthers:

{a) standarc forms;

{b) printed manuals;

{c) product specifications and standards;

-52-
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(d) quality-zssurance testing services and methods;

(e) qualified products lists;

{f) source information;

{9} common-use commodities listings;

{h} supplier prequalification information;

(i) supplier performance ratings;

(j)} debarrad and suspended bidders lists;

{k) forms for invitations for bidsy requests for
proposalsy instructions to bidderss general contract
provisionsy and other contract forms; and

{1) contracts or published summaries thereofy
including price and time of delivery informatione

{4} Th2 statey through the chief procurement officery
@may orovide the following technical servicesy among otherse
to local public procurement units or external procurement
activities:

{a} development of products specificationss;

{b) develcpument of quality assurance test methodse
inctuding receivingy inspectiony and acceptance procedures;

{c) wuse of product testing and inspection facilities;
and

[d) wuse of personnel training programss

(53} The statey through the chief osrocurement officery
may enter into contractual crrangements and opublish a

schedule of fees for the services provided under subsections
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{3) and (4).

NEW_SECTIONe. Section 82« Use of payments received by
2 supplying public procurement unite AlY payments from any
public procurement wunit or external procurement activity
received by a3 public precurement unit supplying personnel or
services shall be available for the use of the supplying
public procurement unite

UEM_SECTIONs Section 83« Public procurement units in
compliance with requirements of titlee If the public
procurement unit or external procurement activity
administering a cooperative purchase complies with the
requirements of this titley any public procurement unit
participating in such a purchase shall be considered to have
complied with this titlee Public procurement units may not
enter into a cooperative purchasing agreement for the
purpose of circumventing this title.

NEH_SECTIONa Section 84e Reviuw of procurement
requirements. To the extent possibles the chief preocurement
officer may ccllect inforsation concerning the +types costs
qualitys and guantity of commonly used suppli=sy servicess
or construction besing procured or wusad by stste public
procurement wunitse The «chief procurement officer may also
ccllect such  information from local public procursment
unitse The chief procurement officer mey nake available al)

such information to any public procurement unit upon

v HB 663



il

12

13

14

15

16

17

18

19

20

2p "

LC 748701

requeste

BNEW _SECTIUNe Section 85 Public procurenent unit
contract controversiess (1) Under a «cooperative purchasing
agreaments controversies arising between an zdministering
public procurement unit and its bidderss offerorss or
contractors aust be resclved in accordance with [sections 65
through 75].

{2) Any local public procurement unit is authorized to
enter into an agr2ement withs

(2) the procurement division to use the department to
resolve controversies between the local public procurement
unit and its contractorse whether or not such controversy
arose from a cooperative purchasing agreemznt; and

{b) anocther local publtic procurement unit or external
procurement activity to establish procedures or use such
unit®s or activity's existing procedures to resolve
controversies with contractorsy whether or not such
controversy arose under & cooperative purchasing agreement.

Section 86« Section 2-17-403, MCAy s amended to read:

m2=17-403. fHequisitions for purchasese All
requisitions for mdétor vehicle purchases shall be submittec
to the department-——of-—administretion procuremept division
twice yearly at the times that it specifieses Otner

requisitions for automobile purchases may not be accepted by

it unless the eevernor chjef procurexent officer considers
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the purchase tc be an emergency necessitys®

Section 87. Scction 3-2~-603y MCAy is amended to read:

#3-2~603s Duties c¢f reporterse {1) The reporters of
the decisions of the supreme court shall make careful and
accurate reports of the cases decided by the supremc courte
The reports of the cases shall ke mede under the supervision
of and pursuant to rules adopted by the justices of the
supreme courte

{2) Reports of all cases shall be furnishea to tha
West Publishing Company for inclusion in its publications
the Pacific Reportery and to any other private printing or
duplicating concern requesting the reports for gublicaticona

{3} The grocurement  divisioo .of _the department of
administrations on request of the suprame courty shalil
contract with a publishing house to publish volumes of
reportss The styles sizes and format of the reports shall be
determined by the justicess The depertment-of-saministration
division shall prepare—snd-issue-a—eatt-——for-—-pids—-andy-—+n
acecordance——with—~the-——terms—and-specifications-of-the-enity
contract with-the-lowest—end-pest-bidder for printing _the
reports under.Jit]e lE&e."

Section 8Ba. Section 5-17-101ls MCAs is amended to read:

"5-17-101« Capitol building and planning committee --
appointments compositions and meetingse (1) There is a

capitel building and planning committee consisting of eight
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members as follows:

{a) two members of the house of representatives
appointed by the speaker on a bipartisan basis;

{(b) two members of the senate appointed by the
committee on committees on a bipartisan basiss;

{c) the director of the department of administrationj;

{d} the-——-admintatrater a...represcotative of the
architectural-end—engineer+ag procuregent division of the
department of administration;

(e} a representative of the governor's office
designated by the governor; and

(f) the director of the Lewis and Clark sreawide
planning organizaticn who shall servo as 2 nonvoting members

{2) The committee shall select a chezirman who may call
me=tings at his discretion for the conduct of committee
businesse®

Saction 69e Section 13-27-410y HCAy s amended to

")13-27-410e Printin and districution aof voter

0

information pamphlete (1) The secretary of state shall
arrange with the procurement division of the department of
administration by requisition for the printing and delivery
cf u voter information pamphlet for &11 ballot issues to be
subritted to the pesple 3t least 90 days before the election

at which they will be submitteds. The requisition shall

N

S W

10

11

12

13

14

15

16

17

18

19

29

21

22

23

24

25

LC 0748/01

include a delivery 1list providing for shipment of the
raquired number of pamphlets to each county and to the
secretary of state.

{2) The secretary of state shall estimate the number
of copies necessary to furnish one Copy to every voter in
each countys except that two or more voters with the sane
mailing address and the same last name may be counted as one
votere The secretary of state shall rprovide for an extra
suppiy of the pamphlets in determining the number of voter
pamphlets to be ordgered in the requisitiones

{3) The procuremept division gf _the department of
administration shall call for bids and contract with—the
Towest-bidder for the printing and delivery of the wvoter
information pamphlet upder the provisions of JTitle 18« The
contract shall require completion of printing and shipments
as specified on the delivery listy of the voter information
pawmpnlets by not later than 30 days before the election at
which the ballot issues will be voted on by the people.

{4} The county official responrsible for wvoter
registration in each county shall mail one copy of the voter
information pamphlzt to each registered voter in the countys
except that two or more voters with the same mailing address
and the same last name may be counted as one votere The
mailing shall take place no later than 2 weeks after the

pamphlets are received from the printarae

v HB 663
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(5) Ten copies of the voter information pemphlet shall
be available at each precinct fcr use by any voter wishing
to read the explanatory information and complete text before
voting on the ballot issues."

Section 90« Section 18-1~102y MCAy is amended to read:

®18~-1-102+ State contracts to lowest residént biddere
(1) ¥n-erder—teo-provide-for-an-erderty-sdministration-cf-the
business-of-the-state-of-Mentana A_siate agency or pelitical
subdivisiogn in awarding contracts for materiedsy suppliess
equipmenty constructions repeiry and pubdie-works-ef-att
kinds servicess as deflged ipn this titles #¢ shall be--the
duty~--of-—~each--boardy--commissiony——officery—~-or-individunt
charged-by—tow-with-the-respensibitity-for-the-execution——of
the-—econtrect--on——behatf--of--the-stetey-beardv-commisasiony
potiticat-subdivisiony-agencyy-aschoot-districty-~or—a-—pubiie
corporation——of——the-state—of-Hontans—te award such contract
to the lowest responsive and responsible bidder who is a
resident of the state of Montana and whose bid is not more
than 3% higher than that of the 1lowest responsive _and
respoasible bidder who is a nonresident of this statee

{2y #n A__state _agepcy _or. political subdivisieco in
awarding contracts for purehase grocurepent of productse
materiatsy suppliesy——or-equipmenty-such boesrdy-commissiony
officery-or-individva¥ shall award the contract to any such

resident whose offered materieday suppliesy—or-equipment ire
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manufactured or produced in this state by Montana industry
and labor and whose bid is not more than 3% higher than that
of the lowest pgsgansixe__and responsible resident bidder
whose offered metertaltsy suppliesy-or-equipment a2re not so
manufactured or producedy provided that such produetsy
materintsy suppliesy-and-equipment are comparable in Juality
ond performance.

{3) This requirement—shall-pereva+t seciion _applies fco
contracts of o _political  subdivision whether the law
requires advertisement for bids or does not require
advertisement for bidse and it shall apply to contracts
involving funds obtained from the federal government unl=ss
expressly prohibited by the laws of the United States or
regulations adopted pursuant theretoe Ihis sectico applies
to_a coptragct of 2 state agency only if it is required 1o be
swarded upder {sections 21 _ibrough 27]«"

Section 91« Section 18-1-103y MCAs is amended to read:

"18-1-103. Residence defineds (1) For ths purpose of
18-3-162y--~38-1-183y-——and--38-1-3+2 tpis__party the word
"resident®™ shall include actual residence of an individual
within this state for a period of more than 1 vyear
immediately prior tc bidding.

{2) 1In a partnership enterprise or an associations the
majority of all partners or association membzrs shall have

bean actuzl? residents of the state o>f tiontana for more than
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1 year immediately prior to biddinge

(3) Domestic corporations organized under the laws of
tne state of Montana are prima facie eligible to bid as
residentss but this qualification may be set aside and a
successful bid disallowed where it is shown to the
satisfaction of the boards commissions officersy or
individual charged with the responsibility for the execution
of such contract that said corporation is a wholly owned
subsidiary of a foreign corporation or that said corporation
was formad for the purpose of circumventing the provisions
relating to residences N

(4} Notwithstanding the foregoingy any bidder on 2
contract for purchase of preductsy-materiatsy suppliese or
equipmenty whether an individuatly partnerships ar
corporations foreign or domestic and regardiess of ownership
thereofy whose offered meteriedsy suppliesy-or—-equipment are
manufactured or produced in this state by industry Jlocated
in +“ontana and Montana labor shall be deemed to be a
rasident for the purpose cf 18~i-3182vy—~té-1—~3+53y—and-33-1-112
tois_pact.”

Section 92« Section 13-1-112y MCAy is amended to read:

®ia-1-112. Fontana product preference provisionss (1}
Zach contraéact awaraed by any pelitical subdivisiony—sehoe?d
distriety-pubtic-eorperationy or state agency of-—the—-state

of—-Mentana shall contain among its provisions a reguirement
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that in 311 instances products manufactured or produced in
this state by Montana industry and Tabor shall be preferred
for use in all projects and in all meteriolsy suppliesy-——and
equipment procured if such preductsy-meaterietlsy—equipmenty
end supplies are comparable in price and qualityes

{2) It is the intent of %8-1-382y-tt~32~363¢~—and this
seetion Qart thaty whenever possibles products manufactured
and produced in this state which are suitable substitutes
for products manufactured or produced outside the state and
comparable in pricey qualitys and performance shall be
preferred for wuse in 2311 projects and in all state
institutionsa

(3) Failure to comply with the 1law in this respect
shall disqualify such contractor as a qualified bidder for
future contracts with the gy state ef-Montaney agency..and
any teget pplitjical subdivision ef-the~stnte-eof-Montanav—any
sehooi-—districty-pubtic—corporationy-or-agency for a period
of 2 yearse

{4) The preference given to Montana products shall
apply to contracts involving funds obtained from the federal
government unless expressly prohibited by the laws of the
United States or regulations adopted pursuant theretoe.®

Section 32« Section 15-1-231s ¥CAs is am2nded to read:

"18-1-20Uls Requireaent for bidder's securitye (1) A

Taublic authority" or "obligee™ includes:

w B 663
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{3) the state of Montana or any department—{inctuding
the-—--department———of--—administraticny-———uniess—-othernise
authorired-by-express-proviaton-of-tan}y-institutiony~-boards
comatssiony-—agencyy——anthority——or—subordinate-jurisdietion
thereof state agency; ar

{b) any eeunty-er-other pclitical subdivision of this
statess

{te}-——any----munictpat--—-corporation-——-or-——authorires
subdivision-thereoft-or

{d¥-—schoo}—districtay—irrigation-districtasy-——or-—eother
pubtie——anthority-—orqanized-—ander-the-taws-of-the-stete-of
Hontanas

{2) In all cases where a public authority or obligee
is authorized by law to solicit bidsy-tendersy or proposals
for pubtie-woriksy—improvementsy-or—undertakings—ef-any——kind
or-—-for-—the-——purchese—of-commeditiesy—goodsy—or-property-or
for the procurement of teehnical-or-specita’ constiruciion. .or
services on-a-bid-bastey fexclusive of services on the basis
of sataries or wages¥s _estimated to sxceed $251000Q or for
the sale and purchase of bondss» debenturess noteses or any
other forms o#f Jndebtedness of any such public authoritys
the respective executive, administrativey or cther officers
of and acting for such public authority shall require, as &
condition precedent to considering any such bidsy as

evidence of good faith on the part of the bidders and as
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indemnity for the benefit of such public authority aqeinst
the failure or vrefusal of any bidder to enter into any
written contract that may be awarded wpon &nd fcllawing
acceptance of bid or as a condition precedent tc
consummating any sale and purchase of any foras of
indebtednessy that any bid shall contain a written covenant
of indemnity conditioned as hercin prescribed and that the
bid shall be accompanied by bid security of the nature
herein specified for the performance of such covenante.

13) .. Ibe policy office may by rule require Rid security
Qu._any. state copkraci.™

Section 9%e Section 18-1-301y MCAs is amended tc read:

®18-1-301le <{ontractor withdrawals - deposit of
obligationses (1) The contractor under any gopstruction
contract made or awarded by the state of HMontana or any
departmenty agencys or political subdivision theraofy
including any contract for the constructions improvements
m3intenancey or vrepair of any rcad or highway or the
appurtenances theretoy mays from time to timey withdraw the
whole or any portion of the sums otherwise due to the
contractor under such contract which are ratained by the
stste of Montana or any departmenty agencys or nolitical
subdivision thereof pursuant to the terms of such contracts
provided the contractor shall deposit with the treasurer of

the state of Montana:
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{a) United States treasury bondsy United States
treasury notess United States treasury certificates of
indebtadnessy or United States treasury bills;

{b)} bonds or notes of the state of Montanaj

{c) bonds of any political subdivision of the state of
Montana of a markst value not exceeding par a2t ths time of
depositi or

{d) certificates of deposit arawn and fissued by a
national banking association located in the state of Montana
ar Ly any banking corporation incorporated under the laws of
thie state of Montana.

{2) Deposited cbligations shall be at least equal in
value to the amount so withdrawn from payments retained
under such contract.”

Secticn 95« Section 1B-1-402, MCAy is amended to read:

n18-1-402. Administrative procedures —-— =z2xhaustinsn --
time limitationse Whenever any contracting agency of the
st3te of Montana provides 2 procadure for the settlement of
any question or dispute arising between the contractour and
saia agencys the contractors before proceading to bring an
action in <¢ourt under the provisions of this parts must
rescort to such procedure within ths tiwe specified in his
contrzct ore if no time is specifieds within 90 days after
the question or dispute has &risens providea:

(1) in the case where a settlement procedure is
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provided by said contracting agencys all actions authorized
hereunder;_nnx__n:he:rise__nLnxided._tn:_.hx..lax; must be
commenced within 1 year after a final decision has been
rendered pursuant to such settlement procedure; and

{2) in the case where no settlement procedure is
provided by said contracting agencys the action must be
commenced by the contractor within 1 year after the cause of
action has arisens™

Section 96« Section 18-1-404e MCAe is amended to read:

"18-1-404. Liability of state -- limitations —— costse
(L} The state of Montana shall be liablz in respect to any
contract entered into in the same manner and to the same
extent as a private individual wunder 1like <circumstancess
except the state of Montana shall not be liable for interest
prior to or after judgment or for punitive damages ypnless
otbarwise provided by Iawe

(2) Costs may be allowed as provided in 25-10-7lle 1In
all other casess costs shall be allowed in all courts to the
suczessful claimant to the same extent as if ths state of
Hontzna were a private litiganty except that such costs
shall not include attorney®s feess®

Section 97. Section 18-2-101s MCAy is amended to read:

"18-2-101« Definiticns of building and constructions
In paert 1 of this chaptery with the 2xception of 18-2-104%,

13-2-1CTy 18-2-113¢ and 18-2-114%:

~ HB66d
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{1) "building"™ includes:

(a) a buildingy facilitys or structure constructed or
purchased wholly or in part with state moneysi

{b) a buildingy facilitys or structure at a state
institution;

{c} a buildingy facilitys or structure owned or to be
owned by a state agencyy including the department of
highways;

{2) "building®™ does not inciude:

{a) a buildingy facilitys or structure owned or to be
owned by a countys citys towns school districtes or special
improvement district;

{b) a facility or structure used as a3 component part
of a highway or water conservation projectts

{3)--Sconstruction®-—inciudes—~~censtructiony---repeiry
alterationy-—-—and--—-equipping———-and-—-furnishing---during
eonstructiony-repairy-or-alterations”

Section 98e Section 18-2-102y MCAy +is amended to resi:

*18-2-102- Authority +to construct buitdingse {1}
Except: as prowkded in subsection (2)-of this sections 2
buéddimgr costing more tham $25+000 may not be constructed
without +the consent of the 1legislature. When a building
costing more than $25,000 is to be financed in such a manner
as not to require legislative appropriation of moneyss such

consent may be in the form of a joint resolutions
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(2} (a) The governor chief procuregent gfficer may
authorize the emergency repair aor alteration of a buildinge.

(b} The regents of the Montana university system aay
authorize the construction of revenue-prcducing facilities
referred to in 20-25-312 if they are to be financed whelly
from the revenues therein describeds

{(c} The regents of the Montana university systeme with
the consent of the governore may authorize the construction
of a building that is financed whelly with federal or
private moneys if the construction of the building will not

result in any new programsse

Section 99« Section 18-2-105y MCAe is amended to read:

®18-2~105. General powers and duties of departwment of
administration and__ chief procurement officer. (11 Im
carrying out powers relating to the construction of
buildingss the department of administration may shall:

{a)__approve 211 bond. jissues _or _other _financial
accangements and supervise apd approve _the _expenditure of
all_ moneyi

$33{c} inspect buildings not under construction;i ang

t23{d) contract with the federal government for

advance planning fundsta
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{2) _Yhe chief procurement officer gay:

+34{a) purchases Tleasey and acquire by exchange or
otherwises land and buildings in Lewis and Llark County and
squipment-and-furnishings-for-soch-buiidings;

t4y——issue-and-seli-bonds-and-other-securitiess

+5¥{b) ®m2aintain an inventory of all suildings;

t6¥{c) appoint a project representative to supervise
architects® and consulting engineers? inspection of
coastruction of buildings to assure that 211 construction is
in accordance with the contractse planse and specificationse
The cost of supervision may be charged against moneys
available for construction.®

Saction 100« Secticn 18~2-111y #¥CAs is amended to
reads:

*18-2-11lle Policy rzgarding practice of architecture
-~ preparation of working drawings by department limiteds
(1) It is the pelicy of the state not to engsge in the
practice of architecture; howevery this policy shall not be
construed as prohibiting the department of administration
from:

{a) engaging in preplanning functions necessary to
prepare a building program for presentation to the
legislature;

(b) supervising construction as provided in

1u-2-305¢6)F 18-2-100(2){C}; or
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(c) preparing working drawings for minor projectse

{2} The department of administration is expressly
prohibited from preparing working drawings for the
construction of a building when ths total cost of the
construction will exceed $25,000."

Saction 10le Section 18-¢2-201, MCAs is amepnded to
read:

"lg-2-20le Bonding requirements. (1) wWhenever any
boardy councily commissicny trusteess or body acting for the
state or any countys municipalitys or any public body shall
contract with any person or corporation to do any work for
the statey countye or municipality or other public bodys
cityr towns or districts such boards councily commissions
trusteess or body shall require the corporations persons or
persons with whom such contract is made tc makey executey
and cdeliver to such boards councily commissions trusteesy or
body a good and sufficient bond with two or more sureties or
with a surety company as suretys conditioned that such
corporationy persons or persons shall:

(a) faithfully perform 211 of the provisions of such
contract;

(b} pay all laborerss mechanicssy subcontractors, and
materialmen; and

{c) pay all persons who shall supply such corporationy

person or personss or subcontractors with provisionsy

~ HB (&3
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provendery materials or supplies for the carrying on of such
worke

{2) A copy of such bond shall be filed with the county
clerk and recorder of +the county where such work is
performed or improvement made ory if to be performed in more
than one countys then with the county clerk of cither
countys except in cases of cities and townse in which case
such bond shall be filed with the city or town clerk
thereof.

{3)__Jbe provisions__of xhis .part do pot _gpply o
construction —contracts for which bonds are required by
{sectiop 50]a"

Section 102« Section 18-4-11lly MCA, ¥s amended to
read: .

®18-4-11l« Responsibilities of budget—director chief
procurement cfficer for data processinge The budget-direetesr
chief procurement officer shall:

(1} establish guidelines for the operation and
development of data processing services by or for state
government; ) ; - .

42)- set pr¥drities for the development and acquisition
of data processing systems;

{3} approve the procurement of data processing
equipment before such equipment is acquired for state

government by-the-department-of-administration;
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{(4) approve the addition of data processing staff; and

{5) review and approve all contracts for oprivate
sector data processing servicesa.”

Section 103« Section 18-5-304y MCAy is amended to
read:

#18-5-304. Designation of small business set-asidese
{1} Ench-—depertment Ihg procureamsot division has authority
to designate as small business set-asides specified
commoditieay-—equipmenty supplies or servicess except those
services rendered and furnished by registered professionse
such as but not limited +to accountantse attorneyss
architectsy dentistsy engineerssy land SUrveyorse
optometristse physicianss and pharmacistse for which
purchase has been requested under the Montana 3Small Business
Purchasing Acts Such a designation shall be made prior to
the advertisement for bids in a daily state newspapere 2nd
when the advertisement is publishedy it shall indicate the
purchases which have been designated small business
set-asidese To effectuate the purposes of this partsy =
department the dixision shall exesrcise this authority
whenever there is a reasonable expectation that bids will be
obtained from at least three small businesses capable of
furnishing the desired property or service at a fair and

reasonable prices

{2) In the case of purchase designated as. small

-y2-
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business set-asidess invitations to bid shall be confined to
small businessesy and bids from other businesses shall be
rejectede The purchases contracts or expenditure of funds
shall be awarded to the lowest responsible bidder among the
small businesses (considering conformity with specifications
2nd terms) in accordance with the rules for purchasing
published by the department policy officg."

Section 104. Section 18-5-305y MCAy is amended to
read:

%18-5-305« Insufficient bids -— withdrawal -- reissucs
(1} If the total number of small businesses responding to
the invitation to bid and considered capable of meeting the
snecifications and terms of the invitation to bid is less
than three or iif e--department zthe grocurement _division
determines that acceptance of the best bid will result in
the payment of an wunreassnable prices the department
divisign shall reject all bids and withdraw the designation
of small business set-asidees

2y If a-—-—department the division withdraws the
designation of small business set-asidey it shall notify the
bidders of thes reason why the bids ware rejected.
Invitations to bid containing the same or rewritten
specifications and terms shall then be reissusd under the
Montana Small Business Purchasing Acty without the

cesignation of small business set-aside«”
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Section 105« Section 18-5-306y MCAy is amended to
read:

"18-5-306e Successful bidder -- notice and purchase
orderes (1) Afier the successfql bidder has been determined,
the depertment procurement . _divisioo shall place an
advertisement in & daily newspaper indicating that all bids
submitted on a small business set-aside have been opened and
reporting the name and address of the successful biddera

{2) &-——deparement Jhe division shall send a purchase
order to the successful bidder no later than I4 days after
the appearance of the advertisement anncuncing the
successful biddere™

Section 106« Section 18-5-308s MCAy s amended to
reads

"18-5-308. Construction with other sectionse
Procurement from small businesses under this part ¥s subject
to all other statutes governing state procurement and all
rules promulgated thereunders as now or hereafter amendeds
except that in case of conflict this part governs and-——the
provisions——set-—forth-~itn——316-1-192y-18-1-titv-ond-36-1-132
shati-not-apply.”

Section 107« Section 18-7-104y MCAsy is amended to
reads:

*18-7-104. union Tlabele A1} printing for which the

state of Montana is chargeable shall bear the label of the

- 4B 63
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branch of the international typographical unions the allied
printing trades councils or the amalgamated lithographers of
America of the locality in which it is printeds except under
the following conditionse Printing firms not having the use
of the 1labels and who are desirous of presenting bids for
printing as enumerated above shall be required in__the
iovitation for _ _hids to establish consideration es--s
responaible-bidder as follows:

{1) As a condition to consideration as a responsible
bidder io__conformance with this sections printing concerns
must file with the secretary of state a sworn statement to
the effect that employees in the employ of the concern which
is to produce such printing are receiving the prevailing
wage rate and are working under conditiéns prevalent in the
locality in which the work is produced.

{2) MWhenever a collective bargaining agreement is in
effect between an employer and employees who are represented
by a responsible organization which is in no way influenced
or controlted by the =managements such agreement and its
proyisions shall be construed as conditfons prevaledt in
said Jocality andt shnll be the minimum requirement for being
adjudged a responsibie bidder wunder jp conformapce with
18~-F~183-or-18~-¥-194 this section.

{3) Printing firms having the use of the union Tabels

as set forth above shall be deemed as having complied with
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the-provisions—of-18-¥~1983-or-—18-7-194 this__secticnov--but
nothing—-in-these-provisions-shali-be-construed-as—exemptine
such-bidders—from—any-provisions-of--18-3#-163--0r-—168-F~1684y
and-—such~-pidders——-shali-siso-be—required-to-conforn-to-ait
provisions~thereof."

Section 108. Section 20-15-403s MCAe is amended to
read:

"20~15-403. Applications of other school district
provisionse (1) When the term “school district® appears in
the following secticons outside of Title 20y the ternm
includes community college districts and the provisions of
those sections applicable to school districts apply to
community college districts: 2-9-101sy 2-9-11ly 2-9-316y
2-16—11%4y 2-16-602y 2-16-61%y 2-18-703y T~3-1101y T-6-2604%s
T-6-2801y 7—}-123, T-8-221%y T-8~2215sy T7T-8-2216y 7T-11-103,
T-12-41069 7-13-110, T-13-210y T-15-4206, 10-1=703,
15-1-101y 15-6-20%¢ 15-16-101, 15-16~601e 15-18-1CEy
15-24-502+ 15-24~505, 15-30~221y 15-55-106y 15-70-3201»
15-70-322+ 17~5-101y 17-5-202s 17-6-103s 17-6-204s 17-6-213,
17T-7-201s 365-3-182 [section .. 3]y 18-1—105+ 18-1-112dy
1+8~1-29%y 18-2-101s #8-£-183y 18-2-113¢ 18-2-114y 18-2-115¢
18-2-40D4y 18-2-408y 18-5-205, 19-1-102y 19-1-6G2y 19-1-81l+
22-1-309y 25-1-402y 27-18-4069 33-20-1104¢ 39~3-104+
39-4-10T7y 39-31-103, 39-31-304s 39~71-116¢ 39~-T1-117y

39-7T1-2106y 39-T1-22064 40~6—23T, 40-8-124y 4C-8-125¢

-T6—
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40-8-128¢ 41-5-912s 49-3-101y 49-3-102y 53-20-304s T77-3-321s
32-10-201y 82-10-202y 82-10-203y 85-7-2158y and 90-6-208 and
Rules 4D(2)}(g) and 15(c)s MeReCivePey as amendeds

{2) when the term ®school district"® appears in a
section outside of Title 20 but the section is not listed in
supsection {L)» the school district provision does not apply
to a community college districte™

Section 109. Section 60-2-111y MCAy is amended to
reads:

"60-2-111e Letting of contracts on state and
federal-aid highwayse All contracts for work on state and
faderal—-aid highwayss including portions in cities and
townssy and all contracts entered into under T-14-4103 shail¥
st be Tet by the ecommissien state procurement officere.
Exeent-——as-—otherwise-—specifically-providedy-the-commiasion
may-—enter—such-types—-of-eontracts—snd—upon-such—terns-—as——it¢
may—-aecides A1l contracts shall meet the requirements of
Fitte-i8y-chapter-2y-pert-4¢ Iitle l8. HNaen——there——jia--ne
preveirting-—reote—-of-wages—set-by-cotiective-bargainingy-the
commission—shati-determine—the-prevaiting-rate-to-be-—~stoted
Fn-the-contracts”

Section 110. Section 60-4-206y MCAs is amended to
read:

"60~4-206. Sale of persens¥-—property supalies eand

printed-—metters (1} Fhe--department-moey-seil-at-pubtie—or
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privete-ssley-as~it--deterninesy-—an-—interest——in--persenal
propertyy——hewever——acquired-—by-—ity Supplies which ¥+ the
department determines +s are not necessary to the 1laying
olity altering constructions improvements or maintznance of
a2 highway shall be  sold .oy _transferred _as _provided .io
[sections 62 through £4].

t2¥--FThe-department-may-seii-at-pubite-or-private-satey
as—it-—determinesy-mepsy—booksy-parphietsy-or-other-printed
matter-—prepared--or-—aequired-—by-——the---departments——-Fhe
department--may-selti-copies-of-highway-records-to-the-publie
end-may—-set-reasonabie-prices-for-thems

£3¥{2} The proceeds from sales made under this section
shall be paid into the state treasury to the credit of the
departmente.®

Section 11ls Section 87-1-209y MCAs is amended to

*8T-1-209« Acquisition and sale of lands or waterse
{1) The departments with the consent of the commissiony may
acquire by purchasey condemnations leasey aqreementsy gifte
or devise and may acquire easements upon Vands or waters for
the purposes 1listed in this subsectione The department may
develops operates and maintain acquired lands or waters:

(2) for fish hatcheriess nursery pondss or game farms;

{(b) as lands or water suitable fcr games birdy Ffishy

or fur-bearing animal resteorations propagatione or

- HE 663
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protections

{c) For public huntings fishings or trapping areas;

(d} to captures propagates transports buys sells or
exchange any games birdse fishy fish eggsy or fur-bearing
animals needed for propagation or stocking purposes or to
exercise control measures of undesirable species;

{e) for state parks and outdoor recreation;

{f) to extend and consolidate by exchanges lands or
waters suitable for these purposeses

{2) (a) The departmente with the consent- of the
commissiony may dispose of lands and waters acquired by it
on those terms after that public noticey without regard to
other laws which provide for sale or disposal of state lands
and wWith or without reservations as it considers necessary
and advisablee

(b} Notice of sale describing the lanas or waters to
be disposed of shall be published once a week for 3
successive weeks in a8 newspaper with general circulation
printed and published in the county where the lands or
waters are situated ory if no newspaper is published in that
cowTtyy then ‘in-any newspaper with general! circultation in
that countye

{c} The notice shall advertise for cash bids to be
presented to the director within 30 days from the date of

the Ffirst publications Each bid must be accompanied by a
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cashier®s check or cash deposit in an amount equal to 10% of
the amount bide The highest bid shall be accepted upon
payment of the balance due within 10 days after mailing
notice by vregistered or certified mail to the highest
biddere If that bidder defaults on payment of the balance
duey then +the next highest bidders shall be similarly
notified in succession until a sale is completede Deposits
shall be returnad to the unsuccessful bidders except bidders
defaulting after notifications

{d) The department shall reserve the right to reject
any bids which do not equal or exceed the full market value
of the lands and waters as determined by the departmente. The
department shall convey the lands and waters without
covenants of warranty by deed executed by the governor or in
his absence or disability by the 1lieutenant governore
attested by the secretary of state and further countersigned
by the directors

(3) Notwithstanding-the-provistons—-of-—318—4~182y-~the
Ihe departments with the consent of the commissions is
authorized to utilize the installment contract aethod to
facilitate the acgquisition of wildlife management areass in
which game and nongame fur-bearing animals and game and
nongame birds may breed and replenishs and areas which
provide access to fishing sites for the publice 1In no case

may the total cost of such installment contracts exceed the
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cost of purchases authorized by the department and
appropriated by the legislatures®

Section 112« Section 87-1-211s HMCAs is amended to
read:

"37-1-211« Procuring of plans for construction
projactse ¢iy-——-Ft--shali-be-the-duty-of-the Ihe department,
Wwith the consent of the commissions <o 35hall procure
suitable plans and specifications for any construction
project under its authority or under authority of the state
legislature when the estimated valus or cost of the sawme
shall be more than $1+000 but less than 354000y and <+the
departmenty-—with-the-consent-of-the-comnisstony—shat¥ cause
seid the project to be constructed by contracts But Ihe
contract must be Jet by ithe procurement oivisiop of the
department of admipistration in accordance with sueh~-pions
Iitlz. 18s eond-—speecificationsy——The——contract-is—to—he-tet
after-pubdivhing-a-notiee-atating—~the——time——and--plece--of
}etting-~the-—same—-and~where-plans-and-speeifications—may-be
seenv-Hotice-shait-be-pubtished-not-tess—than——-once——a——waek
for-—Z--weeks--prior-to-the-time—of-tettingd-such-centreaect—+n
some-newspaper—of-generalt-cireutation—in—the-county-in—which
seid-project-—is-to-be-eonstructed-and-——etsewhere-—+f-—deemed
best--by-the-departments-tpon-concurrence-of-the—-commissiony
the-departmenty-rf-not-satisfied-with-the-pvida--received-—or

for-—any—other—reasony-may-reject-any-and-ati-pbids—receives
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and-readvertise-as-often—as—-mey-be-necessaryv-niy-—-one——bid
need-be-received-and-the-contract-shalt-he-tet-to-the-Fewest
responsibte——bidderv——Any——persen——to-whom-a-contreact-may—be
given—sheit-be-required-to~give-a-goed-and——sufficient—~bond
conditioned--for——the-foithful-performance-and-completion—of
such-contracty-the-same-to-be-spproved-—by--the-—-departmenty
with-the-consent-of-the-commisstons

t2)3--Fhe---department-——may-—-contrect—-—for--construction
projects-estimated—to-cost-$1iy086-or-tess—without——providing
For-p%ens-or-specificet&onsy—net+eei—cempee+t+ve—b+ddingv~ar
performance—bondas™

Section 113. Functions of the department of
administration transferred to procurement divisions The
functions of the department of administration in sections
2-15~1011y 2~17-433¢ 2-19-102¢ 18-2-104y 18-2~111s 18-3-101
theough 18-3-104, 18-5-~303y 13-T-302s 18-7-304, and in Title
13s chapter 5¢ parts 1 and 2y are transferred to the
procurement division of the department of adainistration.
KWhenever the words "department of administration®,
"department™s or "director™ appear in those sectionsy the
words "procurement division®, n"division®™, or Wchief
procurement officer™ shall be substitutedy as appropriates

Szction 1l4. Codification instructione Sections 1
through B5s except for sections 7 and l4s are intended tc be

codified as an integral part of Title 18. Sections 7 and 14

- B 663



oW N e

10
11
12
13
14

15

LC 0748701

are intended to be codified as an integral! part of Title 2y
chapter 15, part 10y and thé provisions of Title 2y chapter
159 apply to sections T and l;.

Saction 115. Severabilitye If a part of this act is
invalide 211 walid parts that are severable from the invalid
part remain in effects If a part of this act is invalid in
one or more of its applicationsy the part remains in effect
in a1t valid applications that are severable from the
invalid applications.

Section 116« Repealers Sections 13-2-103y 18-2-112y
18-2-301y 18-2-302¢ 18-2-314e 18-2-315, 18-4-101s 18-4-102y
18—4-104y 18-4-105y 18-4~201 through 18-4-203y 18-4-211
through 18-4-214y 18-7-101 through 16-7~103, 18-7-105,
18-7-106¢ 18-7-111 through 18-7-113y &0-2-112¢ 60-2-113, and
Title 18y chapter 6. part 1y MCAy are repealed.

~End-
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In compliance with a written request received 2-9 . 19 81 , there is hereby submitted a Fiscal Note
for _House Bill 663 pursuant to ' Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA).

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legisiature upon request,

Description of Bill

An act to simplify, clarify, make uniform, and centralize procurement of all construction,
supplies, and services for state agencies in a Procurement Division allocated to the
Department of Administration.

Assumptions

1. This bill will require a large scale transfer to the Department of Administration of
resources and responsibilities related to purchasing from several agencies including
Highway Planning, Highway Preconstruction, Fish and Game (Parks Division), DNRC
(Water Division), University System, Data Processing Coordinator, and all consulting
and professional service contracts. It is assumed that these transfers will have no
net cost to the state (there may be some shifting of funds from earmarked or special
revenue funds to general fund).

2. This bill will also result in transfers within the Department of Administration from
the Architecture and Engineering, Purchasing, and Board of Examiners to the newly
created Procurement Division. It is assumed that these transfers will not result
in any increased net cost.

3. There will be new costs associated with administration of this bill for lawyers,
technical writers and forms design technicians to develop and maintain the rules,
regulations, forms and procedures for the new Procurement Division. Honorarium
and expenses for the new policy board will also be additional cost. There may be
(depending upon the rules and regulations adopted by the board) a general increase
in administrative overhead accompanying all purchasing by the state. This would
include the additional administrative costs associated with securing building
leases and professional services through the bid procedures outlined in this bill.

Fiscal Impact

The net fiscal impact for administrative costs only for this bill are FY82 $108,044,

FY83 $70,816, total biennium $179,264.

BUDGET DIRECTOR
Office of Budget and Program Planning

Date: 2—//) g{/X(




