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_HOUSE :·T~~!'i=~ NO. ~11~ 
RILL FOR ~~ ·-n- -•• ACT '"mL:~ /1)//Ji!rS"'v 

• •AN ACT TO REPEAL THE 

•EXCLUSIONARY RULE•; PROVIDING A CIVIL REMEDY FOR VIOLATION 

Of A PERSON°S CONSTITUTIONAL PRIVACY RIGHTS AND SEARCH AND 

SEIZURE RIGHTS; REQUIRING SUSPENSION OR DISMISSAL FROM 

EMPLOYMENT FOR A NONElECTED AGENT OF THE STATE OR A 

POLITICAL SUBDIVISION THEREOF WHO WRONGFULLY VIOLATES A 

PERSON•S CONSTITUTIONAL SEARCH AND SEIZURE RIGHTS; AMENDING 

SECTION 46-5-104t HCA; REPEALING SECTION 46-13-302, MCA." 

RE IT ENACTED ey THE LEGISLATURE OF THE STATE OF MONTANA: 

~EW-~~ Section 1. Short title. [This act] may 

be cited as the •Montana Civil Rights and Claims Act•. 

~ECIION. Section 2. Exclusive remedies. (This 

act] provides the exclusive re~e~ies in the state of Montana 

for a violation of the rights of a person that are protected 

by the fourth am~ndment tc the United States constitution; 

Article IIo section 10 or 11t of the Montana constitution; 

or the laws of Montana relating to search and seizure caused 

or committed by an employee or agent of the state or any of 

its political subdivisions. 

N~W SECilQH. Section 3. Cause of action 

admissibility of evidence. (1) Any person subject to search 
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or seizure has a cause of action for da111a9es and 

disciplinary action under [this act] if the search or 

seizure Is In violation of the fourth amendment to the 

United States constitution; Article II, section 10 or 11, of 

the ~1ontana constitution; or the laws of Hontana relating to 

search and seizure. 

(21 Evidence seized in violation of the fourth 

amendment to the United States constitution; Article II, 

section 10 or 11, of the Montana constitution; or the laws 

of Montana relating to search and seizure, if otherwise 

admissible, may not be excluded from use in any criminal 

proceeding because of such violation. 

HEH-SfkiiOtia Section 4• Civil and disciplinary 

liability. (11 Civil and disciplinary liability under {this 

act] is based upon proof by a preponderance of the evidence 

'hat there was a violation of the rights of a person that 

are protected by the fourth amendment to the United States 

constitution; Article II, section 10 or 11, of the Montana 

constitution; or the laws of Montana relating to search and 

seizure committed or caused by an employee or agent of the 

state or any of its political subdivisions. 

(2) The governmental agency employinq or controlling 

an employee or agent of the state or any of its political 

subdivisions is liable, jointly and severally with the 

employee or a9ent• for violations under [this act] whenever 

T N T R 0 D U C E D B I L L 
-2-
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such violations ar.e committed or caused by the employee or 

agent Mhile acting within the scope of his employment or 

under color of law. It is not a defense that the act causing 

the violat~on was illegal. 

{3} Civil liaoil ity under [this act] .ts exclusively 

against the state or governmental agenc.y and not against its 

~mployee or agent if the violation of constitutional or 

statutory rights .was committed or caused in good faith and 

in the reasonable belief that it co~ported with existing 

law. 

(~) Whenever an employee or agent of the state or any 

of its political subdivisions causes or commits a violation 

under [this act] .while acting outside the scope of his 

employment and not under color of law, he is personally 

1 iable to the person who.se riqhts were violated. 

(5) A nonelected employee of the state or any of its 

subdi·visions that causes or commits a violation under [this 

act] is subject to disciplinary action as providBd in 

{sect.ion 12]• An action .against an elected officer or 

official. is a cri-•inal acti~n 

prov~d for in ~-7-104• 

N.EJj sgTJOlj. Section 5• 

for official 

.Joinder of 

lllisconduct as 

civ.i 1 and 

disciplinary actions-- waiver of omitted action. (1} If 

both a c i vi 1 acti.on for damages and a disci~~ i nary action 

are initiated under [this act] for the sa111e occur:rence,o the.y 
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must be joined. 

(2) Except when leave is granted for good cause by the 

distl"ict c 0 urt to amend the p.leadings to include the omitted 

action prior to judgment, the Initiation of a claim either 

for civil damages or disciplinary action under [this act] 

constitutes a waiver of the omitted action for the same 

occurrence and that olllrtted action may not be the basis of 

any subseque.nt action. 

~EW SECIIDh. Section 6. Damages. (1) Whenever it is 

determined that there was a violation of a constitutional or 

statutory right under [this act], a claimant may be awarded 

reasonable co•pensation for: 

{a) property damage; 

{b) personal injury; and 

(c) attorney fees and costs incurred in processing a 

claim hereunder. 

(2) The li11itations on damages contained in 2-9-104 

and 2-9-105 concerning suits against the state or any 

political subdivision do not apply. 

(3) The .co11pensatipn provided for .in this section 

shall apply ~mly to violations occurring on or af.t4!r [the 

effective d<t1;e of th.Js act]• 

NiM S~CIIQN. Section 1. Jurisdiction. The district 

court has jurisdiction qver any action brought under [this 

act]• .Any district court judge who has pas.sed upon the 

-4-
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sufficiency of any process involved in the search or seizure 

or who has been involved In the criminal trial of a person 

who brings a suit under [this act] is disqualified to sit 

and act on a cause of action under [this act] except to 

arrange the calendar, to transfer the action to another 

court, and to call in another judge to sit and act. Such 

actions are governed by the Montana rules of civil procedure 

and the Kontana rules of evidence insofar as they are 

consistent with [this act]. 

NEW SECTION. Section 8. Venue. Civil actions brought 

ag3inst the state or any of its political subdivisions under 

[this act] shall be brought in Lewis and Clark County or the 

county where the alleged violation occurred. 

~~~ Section 9. Statute of limitations. Each 

civil cause of action permitted under [this act] is forever 

barred unless an action is begun within 2 years after the 

violation occurs. 

~fH-Sfk~ Section 10. Judgment oi>ligation of 

state or political subdivision. A final judgment against the 

state or a political subdivision is an obligation of the 

st3te or the political subdivision and shall be paid in the 

same manner as any other claim against the state or 

political subdivision. 

N~-Sf~IlOH• Section 11. Appeal -- bond not required 

of state or political subdivision. An appeal from final 
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judgment in the district court may be filed directly with 

the supreme court of Montana in the manner provided by law 

for appeals from the district court in civil cases, except 

that the state or political subdivision is not required to 

post a bond either on appeal or at any time during the 

litigation. 

KEW_SECIION. Section 12. Disciplinary action. (1) An 

action may be commenced in the district court to determine 

whethe~ an employee or agent of the state or any of its 

political subdivisions has committed a violation of the 

fourth amendment to the United States constitution; Article 

II, section 10 or 11, of the Montana constitution; or the 

laws of Montana relating to search and seizure. An action 

against a nonelected employee or agent is a civil action 

subject to the rules of civil procedure. 

(Z) Except as provided In subsection (3), a nonelected 

employee or agent of the state or any of its political 

suodivisions who is determined by the district court to have 

violated the constitutional or statutory rights of a person 

under [this act] shall be suspended or dismissed from 

employment as follows: 

(a) Upon the first occurrence, he shall be suspended 

without pay for 30 days. 

(b) Upon the second occurrence, he shall be suspended 

without pay for 90 days. 

-6- f/13 t; ;;te, 
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(c) Upon the third occurrence, he shall be permanently 

dis•issed. 

(3) No employee or agent of the state or any of Its 

political subdivisions may be suspended or dismissed if the 

agent or employee causing Dr CDamitting the violation acted 

in good faith and in the reasonable belief that his conduct 

co•ported with existing law. 

6 ~~ Section 13. No effect on causes of 

9 action arising under the Montana Comprehensive State 

10 Insurance Plan and Tort ,claims Act. Nothing in [this act] 

11 affects any cause of action arising under Title 2o chapter 

12 9o parts 1 through 3o popularly known as the Montana 

13 Comprehensive State Insurance Plan and Tort Clai•s Act. 

14 tiEW SECIJOa. Section lit• Criminal liability. Nothing 

15 in [this act] affects the criminal liability of an e111ployee 

16 or agent of the state or any of its political subdivisions. 

17 Section 15. Section 46-5-104, MCAo is amended to read: 

18 

19 

8 46-5-104· Adaissibility in other proceedings. 

Instruaentso articles, or things +swfa++y seized are 

,20. iil.d111issible as ev,idence t.tpon any prosecution or proceeding 

;u wt:~ether or .-not. the prosecution or proceeding is for the 

22 offense in connection with which the search gc sejzuce was 

23 originally made.• 

24 Section 16. Severability. If a part of this act Is 

25 invalid, all valid parts that are severable from the invalid 
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part remain in effect. If a part of this act is invalid in 

one or more of its applications 9 the part remains in effect 

in all valid applications that are severable from the 

invalid applications • 

Section 17• Repealer. Section 46-13-302, MCAt is 

repealed. 

-f'nd-

-8-
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Approved by Committee 
on Judiciary 

~ JNTROmKEO OY ~ ;;~ k 
~ ~ ~ / v 

A BILL FOR AN ACT ENTITLED: •AN ACT TO REPEAL THE 

"EXCLUSIONARY RULE•; PROVIDING A CIVIL REMEDY FOR VIOLATION 

OF A PERSON•S CONSTITUTIONAL PRIVACY RIGHTS AND SEARCH AND 

SEIZURE RIGHTS; REQUIRING SUSPENSION OR DISMISSAL FROM 

EMPLOYMENT FOR A NONELECTED AGENT OF THE STATE OR A 

POLITICAL SUBDIVISION THEREOF WHO WRONGFULLY VIOLATES A 

PERSON'S CONSTITUTIONAL SEARCH AND SEIZURE RIGHTS; AMENDING 

SECTION 46-5-104o MCA; REPEALING SECTION 46-13-302, HCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SEC!lUHA Section 1. Short title. [This act] may 

be cited as the •Montana Civil Rights and Claims Act•. 

NEW SECilCHA Section 2. Exclusive remedies. [This 

act] provides the exclusive remedies in the state of Montana 

for a violation of the rights of a person that are protected 

by the fourth amendment to the United States constitution; 

Article lit section 10 or 11, of the Montana constitution; 

or the laws of Montana relating to search and seizure caused 

or committed by an employee or agent of the state or any of 

Its political subdivisions. 

NEW SECTION. Section 3. Cause of action 

admissibility of evidence. (1) Any person subject to search 
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dallages and 

disciplinary action under [this act] If the s~arch or 

seizure is In violation of the fourth amendment to the 

United States constitution; Article II, sectior •~ -- ·-

the Montana constitution; or the laws of Hontanci relating to 

search and seizure. 

(2) Evidence seized in violation of ~ha ~~··-• 

amendment to the United States constitution; Article II, 

section 10 or 11, of the Montana constitution; or t,;-. ''"'"' 

of Montana relating to search and seizure, if otherwise 

ad~issible, may not be excluded from use in any criminal 

proceeding because of such violation. 

NEW SfCIIOtia Section Ito Civil and disc.,_,~ ,,,o., 

liability. (1) Civil and disciplinary liability un~er rThie 

act] is based upon proof by a preponderance of the evidence 

that there was a violation of the rights of a person that 

are protected by the fourth amendment to the UnitPrl States 

constitution; Article II, section 10 or 11, of the Montana 

constitution; or the laws of Hontana relating tv .;.I\;,.. 

seizure committed or caused by an employee or acent of the 

state or any of its political subdivisions. 

(2) The governmental agency e~ploying or controlling 

an employee or agent of the state or any of Its political 

subdivisions is liable, jointly and severally with thE 

employee or agento for violations under [this act] whenever 

SECOND R E A D I N G 
-2-
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such violations are committed or caused by the employee or 

agent while acting within the scope of his employment or 

under color of law. It is not a defense that the act causing 

the violation was illegal. 

{3} Civil liability under [this act] is exclusively 

against the state or governmental agsncy and not against its 

employee or agent if the violation of constitutional or 

statutory rights was co~mitted or caused in good faith and 

in the reasonable belief that it comported with existing 

law. 

{4) Whenever an employee or agent of the state or any 

of its political subdivisions causes or commits a violation 

under [this act] while actin~ outside the scope of his 

employment and not under color of law, he is personally 

liable to the person whose rights were violated. 

(5) A nonelected employee of the state or any of its 

subdivisions that causes or commits a violation under [this 

act] is subject to disciplinary action as provided in 

(section 12]. An action against an elected officer or 

official is a criminal action 

provided for in 45-7-104• 

NEW SECTION. Section 5. 

for official misconduct as 

Joinder of civil and 

disciplinary actions-- waiver of omitted action. (1) If 

both a civil action for damages and a disciplinary action 

are initiated under [this act] for the same occurrence, they 

-3-
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must be joined. 

(2) Except when leave is granted for good cause by the 

district court to amend the pleadings to include the omitted 

action prior to judgmentt the initiation of a claim either 

for civil damages or disciplinary action under [this act] 

constitutes a waiver of the omitted action for the same 

occurrence and that omitted action may not be the basis of 

any subsequent action. 

NEW SEkTIONe Section 6. Damages. (1) Whenever it is 

determined that there was a violation of a constitutional or 

statutory right under [this act]t a claimant may be awarded 

reasonable compensation for: 

{a) property damage; 

(b) personal injury; and 

(c) attorney fees and costs incurred in processing a 

claim hereunder. 

(2) The lialtations on damages contained in 2-9-104 

and 2-9-105 concerning suits against the state or any 

political subdivision do not apply. 

(3) The compensation provided for 

shall apply only to violations occurring on 

erfective date of this act]. 

in this section 

or after [the 

NEW SECTION. Section 7• Jurisdiction. The district 

court has jurisdiction over any action brought under [this 

act]• Any district court judge who has passed upon the 

-4-
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sufficiency of any process lnvolved in the search or seizure 

or who has been involved In the criminal trial of a person 

who brings a suit under [this act] is disqualified to sit 

and act on a cause of action under (this act] except to 

arrange the calendar, to transfer the action to another 

court, and to call in another judge to sit and act. Such 

actions are governed by the Montana rules of civil procedure 

and the Montana rules of evidence insofar as they are 

consistent with [this act]. 

NEW SECIIOHa Section B. Venue. Civil actions brought 

against the state or any of its political subdivisions under 

[this act] shall be brought in Le~is and Clark County or the 

county where the alleged violation occ•Jrred. 

~~~ Section 9. Statute of limitations. Each 

civil cause of action permitted under (this act] is forever 

barred unless an action is begun within 2 years after the 

violation occurs. 

NEW SECTION• Section 10. Judgment -- obligation of 

state or political subdivision. A final judgment against the 

state or a political subdivision is an obligation of the 

state or the political subdivision and shall be paid in the 

same manner as any other claim against the state or 

political subdivision. 

NEW SECTION• Section 11. Appeal -- bond not required 

of state or political subdivision. An appeal from final 

-5-

1 

2 

3 

4 

5 

6 

7 

8 

9 

1C 

11 

12 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1088/01 

judg•ent In the district court ~ay be filed directly with 

the supreme court of Montana in the manner provided by law 

for appeals from the district court in civil cases, except 

that the state or political subdivision is not required to 

post a bond either on appeal or at any time during the 

litigation. 

KfW_SECTION. Section 12. Disciplinary action. (1) An 

action may be co•menced in the district court to determine 

~hether an employee or agent of the state or any of its 

political subdivisions has committed a violation of the 

fourth amendment to the United States constitution; Article 

II, section 10 or 11t of the Montana constitution; or the 

laws of Montana relating to search and seizure. An action 

against a nonelected employee or agent is a civil action 

subject to the rules of civil procedure. 

(2) Except as provided In subsection (3), a nonelected 

employee or agent of the state or any of its political 

subdivisions ~ho is determined by the district court to have 

violated the constitutional or statutory rights of a person 

under [this act] shall be suspended or dismissed from 

employment as follows: 

(a) Upon the first occurrence, he shall be suspended 

without pay for 30 days. 

(b) Upon the second occurrence, he shall be suspended 

without pay for 90 days. 

-6- HBt:a~~ 
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(c) Upon the third occurrence, he shall be permanently 

dismissed. 

(3} No employee or agent of the state or any of Its 

political subdivisions may be suspended or dismissed if the 

agent or employee causing or committing the violation acted 

In good faith and In the reasonable belief that his conduct 

comported with existing law. 

NEW SECTIQNa Section 13. No effect on causes 

action arising under the Montana Comprehensive 

Insurance Plan and Tort Claims Act. Nothing in [this 

of 

State 

act] 

11 affects any cause of action arising under Title 2r chapter 

12 9, parts 1 through 3r popularly known as the Montana 

13 Comprehensive State Insurance Plan and Tort Claims Act. 

14 NEW SECTION. Section 14• Criminal liability. Nothing 

15 In (this act] affects the criminal liability of an employee 

16 or agent of the state or any of its political subdivisions. 

17 Section 15. Section 46-5-1049 HCAt is amended to read: 

•46-5-104. Admissibility in other proceedings. 18 

19 Instruments, articles, or things fewfa++y seized are 

20 admissible as evidence upon any prosecution or proceeding 

21 whether or not the prosecution or proceeding is for the 

22 offense in connection with which the search or seizure was 

23 originally made.• 

24 Section 16. Severability. If a part of this act Is 

25 invalid, all valid parts that are severable from the invalid 

-7-
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part remain in effect. If a part of this act is invalid in 

one or more of its applications, the part remains in effect 

in all valid applications that are severable from the 

invalid applications. 

Section 17• Repealer. Section 46-13-302 9 KCAr is 

repealed. 

-End-
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HOUSE Sill NO. 626 

INTRODUCED BY KEEDY• So BROWN, NORDTVEDTo Do BROWN, 

CONROY, DONALDSON, MARKSo FEOAo ANOERSONo CONN 

A BILL FOR AN ACT ENTITLED: •AN ACT TO REPEAL THE 

•EXCLUSIONARY RULE•; PROYIDING A CIVIL REMEDY FOR VIOLATION 

OF A PERSON•S CONSTITUTIONAl PRIVACY RIGHTS AND SEARCH AND 

OR DISMISSAL FROM SEIZURE RIGHTS; REQUIRING SUSPENSION 

EMPLOYMENT FOR A NONELECTED AGENT 

POLITICAL SUBDIVISION THEREOF WHO 

OF THE 

WRONGFULLY 

STATE OR A 

VIOLATES A 

PERSON°S CONSTITUTIONAL SEARCH AND SEIZURE RIGHTS; AMENDING 

SECTION 46-5-104o MCA; REPEALING SECTION 46-13-302o MCAo" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

~~~~fTION. Section 1. Short title. [This act] aay 

be cited as the •Montana Civil Rights and Claims Act•. 

~EW~ECTIO~~ Section 2. Exclusive remedies. [This 

act] provides the exclusive remedies in the state of Montana 

for a violation of the rights of a person that are protected 

by the fourth amendment to the United States constitution; 

Article Ilo section 10 or 1lo of the Montana constitution; 

or the laws of Montana retating to search and seizure caused 

or committed by an employee or agent of the state or any of 

its political subdivisions. 

NEW_SECTIO~~ Section ~. Cause of action 
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adRissibility of evidence. (1} Any person subject to search 

or seizure has a cause of action for da.ages and 

disciplinary action under [this act] if the .search or 

seizure is in violation of the fourth aRendaent to the 

United States constitution; Article II, section 10 or llo of 

the Montana constitution; or the laws of Montana relating to 

search and seizure. 

(2J Evidence seized in violation of the fourth 

amendment to the United States constitution; Article II, 

section 10 or 11• of the Montana constitution; or the laws 

of Montana relating to search and seizure. if otherwise 

admissible. may not be excluded from use in any criminal 

proceeding because of such violation. 

~~ECTIO~ Section 4. Civil and disciplinary 

liability. (1) Civil and disciplinary liability under [this 

act] is based upon proof by a preponderance of the evidence 

that there was a violation of the rights of a person that 

are protected by the fourth amend~nt to the United States 

constitution; Article Ilo section 10 or llo of the Montana 

constitution; or the laws of Montana relating to search and 

seizure committed or caused by an employee or agent of the 

state or any of its political subdivisions. 

(2) The governmental agency employing or controlling 

an employee or agent of the state or any of its political 

subdivisions is liable, jointly and severally with the 
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employee or agent. for violations under (this act] whenever 

such violations are committed or caused by the e•ployee or 

agent while acting within the scope of his eaploy~nt or 

under color of law. It is not a defense that the act causing 

the violation was illegal. 

{3, Civil liability under [this act] is exclusively 

against the state or governMental agency and ~ ~CAUSt_Qf 

ACT~_LIE5 against its employee or agent -if the violation 

of constitutional or statutory rights was co .. itted or 

caused in good faith and in the reasonable belief that it 

comported with existing law. 

(4) Whenever an employee or agent of the state or any 

of its political subdivisions causes or coaaits a violation 

under [this act] while acting outside the scope of his 

employment and not under color of lawo he is personally 

liable to the person whose rights were violated. 

(5) A nonelected e~~ployee of the state or any of its 

subdivisions that causes or commits a violation under [this 

act] is subject to disci pi inary action as provided in 

[section 121. An action against an elected officer or 

oft:i".c;Miit, •is a-cri·•i·nal action f-or official misconduct as 

provided fof" in 45-~-t-84 lt5-7-401. 

NE~_gfTION. Section 5. Joinder of c ivi 1 and 

disciplinary actions - waiver of omitted action. (1) If 

both a civil action for daaages and a disciplinary action 
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are initiated under [this act] for the same occurrence, they 

must be joined. 

(2) Except when leave is granted for good cause by the 

district court to amend the pleadings to include the o•itted 

action pt"ior to judgment, the initiation of a claim either 

~or civil da•ages or disciplinary action under [this actJ 

constitutes a waiver of the o~itted action for the same 

occurrence ana that o~itted action may not be the basis of 

any subsequent action. 

~~f!!QN• Section b. Damages. (1) whenever it is 

determined that there was a violation of a constitutional or 

statutory right under [this act]• a clai~nt .ay be awarded 

reasonable compensation for: 

(a) property damage; 

{b) personal injury; and 

(c) attorney fees and costs incurred in processing a 

claim hereunder. 

{2) The limitations on damages contained in 2-9-104 

and Z-9-105 concerning suits against the state or any 

political subdivision do not apply. 

(3) The compensation provided for in this section 

shall apply only to violations occurring on or after [the 

effective date of this act]. 

NEW~f~ Section 7. Jurisdiction. The distt"ict 

court has jurisdiction ovef" any action brought under [this 

-oft- H8 626 



2 

3 

4 

5 

6 

1 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0626/02 

actJ. Any district court judge who has passed upon the 

sufficiency of any process involved in the search or seizure 

or who has been involved in the cri•inal trial of a person 

who brings a suit under [this act} is disqualified to sit 

and act on a cause of action under [this act] except to 

arrange the calendaro to transfer the action to another 

court• and to call in another judge to sit and act. Such 

actions are governed by the Montana rules of civil procedure 

and the Montana rules of evidence insofar as they are 

consistent with [this act]• 

NEW SECTION. Section 8. Venue. Civil actions brought 

against the state or any of its political subdivisions under 

[this act] shall be brought in Lewis and Clark County or the 

county where the alleged violation occurred. 

~~TION. Section 9. Statute of liMitations. Each 

civil ca.use of action per111itted under [this act] is forever 

barred unless an action is begun within 2 years after the 

violation occurs. 

NEW SECTION. Section 10. Judgment obligation of 

state or political subdivision. A final judgment against the 

state or a political subdivision is an obligation of the 

state or the political subdivision and shall be paid in the 

same .anner as any other claim against the state or 

political suodivision. 

NEW_SEC!IO~~ Section ~l· Appeal -- bond not required 
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of state or political subdivision. An appeal frOM final 

judgment in the district court may be filed directly with 

the supreme court of Montana in the ~nner provided by law 

for appeals from the district court in civi 1 caseso except 

that the state or political subdivision is not required to 

post a bond either on appeal or at any time during the 

litigation. 

~~~£TIO~ Section 12. Disciplinary action. (1} An 

action may be commenced in the district court to determine 

whether an employee or agent of the state or any of its 

political subdivisions has comMitted a violation of the 

fourth a~ndment to the United States constitution; Article 

lit section 10 or llt of the Montana constitut-ion; or the 

laws of Montana relating to search and seizure. An action 

against a nonelected employee or agent Is a civil action 

subject to the rules of civil procedure. 

(21 Except as provided in subsection (3), a nonelected 

employee or agent of the state or any of its political 

subdivisions who is determined by the district court to have 

violated the constitutional or statutory rights of a person 

under [this act] s.hall be suspended or dismissed from 

employment as follows.: 

(al Upon the first occurrence, he shall be suspended 

without pay for 30 days. 

(b) Upon the second occurrence. he shall be suspended 
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without pay for 90 days. 

(c) Upon the third occurrence, he shall be perManently 

dis•issed. 

(3) No employee or agent of the state or any of its 

political subdivisions may be suspended or dismissed if the 

agent or eaployee causing or committing the violation acted 

in good faith and in the reasonable belief that his conduct 

comported with existing law. 

NE!f~!!QN. Section 13. No effect on causes of 

action arising under the Montana Co~rehensive State 

11 Insurance Plan and Tort Claims Act. Nothing in [this act] 

12 affects any cause of action •rising under Title 2• chapter 

13 9o parts 1 through 3, popularly known as the Montana 

14 Comprehensive State Insurance Plan and Tort Claims Act. 

15 NEW~EC!!Q~~ Section 14. Criminal liability. Nothing 

16 in {this act] affects the cri•inal liability of an employee 

17 or agent of the state or any of its political subdivisions. 

18 

19 

20 

Section 15. Section 46-5-104, MCAo is amended to read: 

•46-~104· Admissibility in other proceedings. 

Instruw.entso arttcleso or things +-f'ttf+y seized are 

. ._ 2'">lt·· ad~"t*~e as -i!Vi~ce upon any prosecution or proceeding 

22 whether· or not the prosecution or proceeding is for the 

23 offense in connection with which the search gr__seizure was 

24 originally aade.• 

25 Section 16. Severabil-ity. If a part of this act is 
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invalido all valid parts that are severable from the invalid 

part remain in effect. If a part of this act is invalid in 

one or more of its applications, the part remains in effect 

in all valid applications that are severable froM the 

invalid applications. 

Section 11. Repealer. 

repealed. 
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HOUSE Bill NO. 62o 

INTPOOUCEO BY KEEDY, B. BROWN, NOROTVEOTo Do BROWN, 

CONROYo OONAlOSONo HARKSt FEDA, ANDERSON, CONN 

A BILL FOR A~ ACT E~TITlEO: "AN ACT TO REPEAL THE 

"EKCLUSIONARY RULE"; PROVIDING A CIVIL REMEJY FOR VIOLATION 

OF A PERSON'S CONSTITUTIONAL PRIVACY RIGHTS AND SEARCH AND 

SE!lURE RIGHT5; RECUIRING SUSPENSION OR DISMISSAL FROM 

E~PLOYHENT FOR A-NBHE~EETEB AN AGENT OF THE STATE OR A 

POLITICAL SUBDIVISION THEREOF WHO WRONGFULLY VIOLATES A 

PERSON'S CONSTITUT IDNAL SEARCH AND SEIZURE RIGHTS; AMENDING 

SECTION 46-5-104, MCA; REPEALING SECTION 46-13-302• HCA." 

BE IT ENACTED BY THF LEGISLATURE OF THE STATE OF MONTANA: 

NE~_SEfl!Q~~ Section lo Short title. {This act] may 

be cited as the "Montana Civil Riqhts and Claims Act•. 

~£~_SE£!!Q~~ Section 2. Exclusive remedies. [This 

act] provides the exclusive remedies in the Stdte of Montana 

for a violation of the rights of a person that are protected 

by the fourth amendment to the United States constitution; 

Article ITo section 10 or 11o of the Montana constitution; 

or the laws of Montana relating to search and seizure caused 

or committed Oy an employee o~ agent of the state or any of 

its political subdivisions. 

~E~~f~TIO~~ Section 3. Cause of action 
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admisstbility of evidence. (11 Any person subJeCt to search 

or seizure has a cause of action for damages and 

disciplinary action under [this act) if the search or 

seizure is in violation of the fourth amendment to the 

un1ted States constitution; Article II, section 10 or llo of 

the ~ontana constitution; or the laws of Montana relating to 

sedrch and sei£ure. 

(2) Evidence seized in violatton of the fourth 

amendment to the United States constitution; Article llo 

section 10 or 11, of the Montana constitution; or the laws 

of Montana relating to search and seizure, if otherwise 

admiSSible, mdy not be excluded from use in any crtminal 

proceeding because of such violation. 

NE~_}££!10~~ Sec~ion 4. Civil and d i sci p 1 i nary 

liability. (1) Civil and disciplinary ltabil ity under [this 

act) is based upon proof by a preponderance of the evidence 

that there was a violation of the rights of a person that 

are protected by the fourth amendment to the United 5tates 

constitution; Art,cle II. section 10 or 11, of the Montana 

constitution; or the laws of Montana relating to search and 

seizure committed or caused by an employee or agent of the 

state or any of 1ts political subdivisions. 

{2) The governmental agency employing or controlling 

an employee or agent of the state or any of its political 

subdivisions is ~X£1~21Y£1! I iableT--j~intly--~ne--~eYe~e++y 
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•+~~--th~--~mp+ey~--e~-ag~~tT f~Q~MA~E5_!~-~-f!Yl~f!!ON 

~~Q_NO_fAU2~_Qt_AC!!Q~_blf~-~~~lN5T_~ _ _I~~LOy~f_~--~GE~! 

for violations under [this act) whenever such violations are 

committed or caused by the employee or agent while acting 

within the scope of his employa>ent or under color of law. It 

is not a defense that the act causing the violation was 

i 11 e:;al. 

t~t--E+v++--++a~+++ty--~~d~~--fth+~-eeti-+~-~~e+~~+•~+y 

aqe+~~~-th~-~~at~-e~-9e•e~nme~te+-a9e~ey-e~d-~~ N9=£•~~E-8F 

AE~!~~=E!f~ &1fti~~t-+t~-~mp~eyee-~-e9~nt-+f--t~e--•+e+etieft 

of--~dft~t+tHt+e~e+--e~--~tetuto~y--~i9ht~--wes--ee.mitt~d-er 

e~sed-i~-9eed-feith-end-+n-the-r~e~on~+e--~ief--thet--tt 

ea.perted-witft-e•+st+n9-+a.w 

t~till Whenever an employee or agent of the state or 

any of its political subdivisions causes or commits a 

violation under [this act] while acting outside the scope of 

his employment and not under color of law Q~~ES_QECEfTJON 

~2U8TERFU!!U~.2ff!:!RING2_WAR~ANT. he is personally I i dble 

to the person whose rights were violated. 

t5ti~1 A-nene+eeted ~~ AGE~Q~ employee of the state 

or any of its subdivistons that causes or commits a 

violation under [thi~ act} is subject to disciplinary action 

as provided in [section 12]• An-aetien--e9ein~--en--~+~eted 

effie~r--er--efftete+--+5--e--erimi~e+--eetion--fer-effieia+ 

m+seendHet-as-~~oY+ded-fo~-+~-~~-~+94 ~§-~-49!• 
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~f~-~~f!ION. Section s. Joinder of c ivi I and 

discaplinary actions waiver of omitted JCtion. {1} If 

both a civil action for damages and a disctplinary action 

are initiated under lthis act] for the ~arne occurrence. they 

must be jotned. 

!2) Except when leave as granted for good cause by the 

district court to amend the pleadings to include the omittej 

action praor to judgment, the initiation of a claim either 

for civil damages or disciplinary action under [this act] 

constitutes a waiver of the omitted action for the same 

occurrence and that omitted action may not be the basas of 

any subsequent action. 

~EW~ff!IO~~ Section 6. Damages. (l) Whenever it is 

determined that there was a violation of a constitution~! or 

statutory right under [this act]• a claimant may be aw~rded 

reasonable compensation for: 

(a) property damage; 

(b) personal injury; and 

(c) attorney fees and costs incurred in processing a 

claim hereunder• 

(2) The limitations on damages contained in ~-9-+a~ 

2-9=!Q~1~1 and 2-9-105 concerning suits against the state 

or any political subdivision do not apply. 

!3) The compensation provided for in this section 

~hall apply only to violations occurring on or after (the 

-4- H!l 626 
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effective date of this act)• 

~S~-~EC!IO~~ Section 7. Jurisdiction. The aistrict 

court has jurisdiction over any action brought under [this 

act). Any district court judge who has passed upon the 

sufficiency of any process involved in the search or seizure 

or who has been involved in the criminal trial of a person 

who brings a suit under [this act] is disqualified to sit 

and act on a cause of action under (this act] except to 

arrange the calendar. to transfer the action to another 

court, and to call in another judge to sit and act. Such 

actions are governed by the Montana rules of civil procedure 

and the Montana rules of evidence insofar as they are 

consistent with [this act]. 

NEW_SEC!ION. Section a. Venue. Civil actions brought 

against the state or any of its political subdivisions under 

[this act] shall be brought 10 Lewis and Clark County or the 

county where the alleged violation occurred. 

~f~-~ECTIO~~ Section 9. Statute of limitations. tach 

civil cause of action permitted under [this act] is forever 

barred unless an action is begun within 2 years after the 

violation occurs. 

~E~-~Ef!!Q~~ Section 10. Judgment obi igation of 

state or pol 1tical subdivision. A final Judgment a<Jainst the 

state or a political subdivision is an obligation of the 

state or the pnl1tical subdivision and shall be paid in the 
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same manner as any other claim against the state or 

political subdivision. 

~£~-~~f!IO~~ Section 11. Appeal -- bond not required 

of state or political subdivision. An appeal from final 

JUdgment in the district court may be filed directly with 

the supreme court of Montana in the manner provided by law 

for appeals from the district court in civil cases. except 

that the state or political subdivision is not requireo to 

post a bond either on appeal or at any time during the 

litlyation. 

~f~_SEfTION. Section 12. Disciplinary action. (l) An 

action may be commenced in the district court to determine 

~hether an employee or agent of the state or any of its 

political subdivisions has committed a violation of the 

fourth amendment to the United States constitution; Article 

Ilo section 10 or 1lo of the Montana constitution; or the 

laws of Montana relating to search and seizure. An action 

against e-nonetee~ed ~employee or agent is a civil action 

subject to the rules of civil procedure. 

( 2) Except as provided in subsection (3)• e-non~ec~ed 

~~ employee or agent of the state or any of its political 

subd1v1sions who is determined by the district court to have 

violated the constitutional or statutory rights of a person 

under (this act] shall be suspended or dism1s~ed fr"om 

employl11f,nt as follows: 
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(a) Upon the first occurrence. he shall be suspended 

without pay for 30 days. 

(b) Upon the second occurrence. he shall be suspended 

~ithout pay for 90 days. 

(c) Upon the third occurrence. he shall be permanently 

dismissed. 

(3) No employee or agent of the state or any of its 

political subdivisions may be suspended or dismissed if the 

agent or employee causing or committing the violation acted 

in ~ood faith and in the reasonable belief that his conduct 

comported with existing law. HOWEV~R,_!E_IT ___ I~__QffER~INED 

!~~!--~~__!~PLQ!EE __ Q~_AGE~!__QE__!HE __ STATE __ ~URPOSEL!~ 

~~DWl~~h!_~fTEU_~Y!DL~TIO~_Q!__!__fl~~ON~ __ fQ~i!lTU!!~ 

~~G~!i_tls_j~!11-~fER~~~~!1!_QISH!SSED~Q!~!~STANQIN~~ 

fROV~IO~QE_dYBSEfTIQ~-ill~ 

~l _ _!~_E_Q!2£!fhJ~ARY_ ACTIDN~_!BQY!QfQ_EQR HER~~ ARE 

IN_~DI!!Q~_!Q__~~Q __ ~Q! __ IN _ _l!~~!!Q~ __ Qt__!~~~hQYI~ 

AG£~£!~-~J~HTS_!Q_QTH~~WlSE_Ql~CIPh!~~ 

~£~~£!10~ Section 13· No effect on causes of 

action arising under the Montana ( omprehens i ve State 

21 Insurance Plan and Tort Claims Act. Nothing in [this act} 

22 affects any caose of action arising under Title 2. chapter 

23 9, parts 1 through 3, popularly known as the Montana 

24 Comprehensive State Insurance Plan and Tort Claims Act. 

25 NE~-~£fT10~~ Section 14. Criminal liability. Nothing 
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in [this act] affects the criminal 1 iabil ity of an employee 

or agent of the state or any of its political subdivisions. 

Section 15. Sectton 46-5-l04t MCA, is amended to read: 

"4&-5-104. Admissibility '" other 

Instruments. articles, or things i-aw+ttli-y 

proceedings. 

setzed are 

admissible as evidence upon any prosecution or proceeding 

whether or not the prosecution or proceeding is for the 

offense in connection with which the search QL~iLY£~ was 

ortginally made." 

Section lb. 5ewera&ility ~DNSEVE~~~~!!!• If a part of 

this act is invalid, all we+id parts that-are-~ewerab+~-+rom 

the ~~E invalid ~art ~~Q_QQ_~Q! remain in effect.-i+-e--~er~ 

ef--th+~--aet-+~-+nwa+id-+n-efte-er-mere-of-it~-app++eat~""~• 

~he-part-reme~~-+n-effeet-~n-e++--wai-id--ap~++eat+en~--the~ 

ere-~e.ereb+~fro~-the-+nwa++d-app++eation~• 

Section 17. Repealer. 

repealed. 
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March 17, 1981 

SENATE STANDING COMMITTEE REPORT 
(Judiciary) 

That House Bill No. 626 be amended as follows: 

1. Title, line 9. 
Following: "FOR" 
Strike: "A NONELECTED" 
Insert: "AN" 

2. Page 2, line 25 through line 1 on page 3. 
Following: "is" on line 25 
Insert: "exclusively" 
Following: "liable" on line 25 
Strike: remainder of line 25 through "agent," on line 1, page 3 
Insert: nfor damages in a civil action and no cause of action lies 

against its employee or agent" 

3. Page 3, lines 6 through 11. 
Strike: subsection (3) in its entirety 
Renumber: subsequent subsections 

4. Page 3, line 15. 
Following: "law" 
Insert: "or uses deception or subterfuge in securing a warrant" 

5. Page 3, line 17. 
Following: "{5)" 
Strike: "A nonelected" 
Insert: "An agent or" 

6. Page 3, lines 20 through 22. 
Following: "."on line 20 
Strike: remainder of line 20 through line 22 ln their entirety 

7. Page 4, line 18. 
Following: "in" 
Strike: "2-9-104" 
Insert: "2-9-104 {1) (a) 11 

8. Page 6, line 15. 
Following: "against 11 

Strike: "a nonelected 11 

Insert: "an" 

9. Page 6, line 17. 
Following: .. , " 
Strike: 11 a nonelected .. 
Insert: "an .. 

10. Page 7. 
Following: line 8 
Insert: 11 (4) The disciplinary actions provided for herein are 

in addition to and not in .limitation of the employing agency's 
rights to otherwise discipline." 



Page 2 
House B:i] l No. 626 

11. Page 7, line 25. 
Following: "16." 
Strike: "Severability" 
Insert: "Nonseverability" 

12. Page 8, line 1. 
Following: "all" 
Strike: "valid" 
Following: "parts" 
Strike: "that are severable from the" 
Insert: "are" 

13. Page 8, lines 2 through 5. 
Following: line 1 
Strike: "part" 
Insert: "and do not" 
Following: "." on line 2 
Strike: remainder of line 2 through line 5 in their entirety 

14. Page 7, line 8. 
Following: " " 
Insert: "However, if it is determined that an employee or agent 

of the state purposely or knowingly acted in violation of a 
person's constitutional rights he shall be permanently dismissed 
notwithstanding the provisions of subsection (2) ." 


