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or seizure has a cause of action for damages and

1 __BOUSE __ BILL ND. E ga
2 INTRODUCED BY ___jg;&ingBAI_-[::‘1agzzgtt_— 2 disciplinary action wunder [this act] if the search or
3 % (7 e /W f/Jé{Sﬂ\/ 3 seizure is in violation of the fourth amendment to the

4 A BILL FOR AN ACT ENTITLED: AN ACT TO REPEAL THE & United States constitution; Article Il, section 10 or 11, of
5 WEXCLUSIONARY RULE™; PROVIDING A CIVIL REMEDY FOR VIOLATION 5 the Montana constitution; or the laws of Montana relating to
& OF A PERSON®'S CONSTITUTIONAL PRIVACY RIGHTS AND SEARCH AND ] search and seizuree.

T SEIZURE RIGHTS; REQUIRING SUSPENSION OR DISMISSAL FROM T {(2) Evidence seized in viclation of +the fourth
8 EMPLOYMENT FOR A HMNONELECTED AGENT OF THE STATE OR A 8 amendment to the United States constitutioni Article 1IIs
9 POLITICAL SUBDIVISION THEREOF WHO WRONGFULLY VIGLATES A g section 10 or 11, of the Montana constitution; or the laws
10 PERSON®S CONSTITUTIONAL SEARCH AND SEIZURE RIGHTS; AMENDING 10 of Montana relating to search and seizurey if otherwise
11 SECTION 46—5-104y MCA; REPEALING SECTION 46-13-302, MNCAL" 11 admissibles may not be excluded from use in any criminal
12 12 proceeding because of such violations

13 AE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 13 NEHW SECTIONe Section 4« Civil and disciplinary
14 NEW_SECTIIOH. Section 1« Short title. ([This act] may 14 liabilitye (1) Civil and disciplinary liability under {[this
15 be cited as the "Montana Civil Rights and Claims Act¥. 15 act] is based upon proof by a preponderance of the evidence
16 KEW _SELTIONs Section 2« Exclusive remedies. {This 16 *hat there was a violation of the rights of a person that
17 act] provides the exclusive remedies in the state of Montana 17 are protected by the fourth amendment to the United States
12 for a viclation of the rights of a person that are protected is constitution; Article 1I, section 10 or 11y of the Montana
15 by the fourth amandment tc the United States constitution: 19 constitutioni or the laws of Montana relating to search and
20 Article IIs section 10 or 1lls of the Montana constitution; 29 seizure committed or caused by an employee or agent of the
21 or the laws of Montana relating to search and seizure caused 21 state or any of its political subdivisionse

22 or committed by an employee or agent of the state or any of 22 {2) The governmental agency employing or controlling
23 its political subdivisionse 23 an employee or agent of the state or any of its political
24 NEW_SECTIONa Section 3. Cause of action - 24 subdivisions is 1iables jointly and severally with the
25 admissibility of evidences {1) Any person subject to search 25 eaployee or agente for violations under [this act] whenever
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such violations are committed or caused by the employee or
agent while acting within th2 scope of his employment or
under color of lame It is not a defense that the act causing
the violation was illegal.

{3} Civil liability under [this act] is exclusively
against the state or governmental agency and not against its
employee or agent if the viclation of constitutional or
statutory rights was committed or caused in good faith and
in the reasonable belief that it comported with existing
Tawe

(4) #henever an employee or agent of the state or any
of its political subdivisions causes or commits a violation
under [this act] while acting outside the scope of his
employment and not under ceolor of lawe he is personally
liable to the person whose rights were violatedas

{5) A nonelected employee of the state or any of its
subdivisions that causes or commits a viclation under {this
act] is subject to disciplinary action as provided in
[section 12Js« An action -against an ‘elected officer or
efficial. is a-.criminal action for official wisconduct as
provided for in 45-7-104w

MEM SELTIINN. Section S« Joinder of civil and
disciplinary actions —— waiver of omitted actions (1)} If
both a civil action for damages and a discipliinary action

are initiated under [this act] far the same occurrences they
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must be joined.

{2} Except when leave is granted for good cause by the
district court to amend the pleadings to include the omitted
action prior to judgmente the initiation of a claim either
for civil damages or disciplinary action under [this act]
constitutes a waiver of the omitted action for the same
occurrence and that omitted action may not be the basis of
any subsequent actione

NEW SECTION, Section &6 Damagese (1) Whenever it s
determined that there was a violation of a constitutional or
statutory right under [this act]}s a claimant may be awarded
reasonable compensation for:

{a} property damage;

{b) persaonal injury; and

{c) attorney fees and costs incurred in processing a
claim hereundere

{2) The limitations on damages contained in 2-9-104
and 2-9-105 concerning suits against the state or any
pelitical subdivision do nat applye.

(3) The .compensation provided for in this section
shall apply only to violations occurring on or after [the
effective date of this act]e

NEM_SECTIONe Section 7e Jurisdiction. The district
court has jurisdiction aver any action brought under [this

act]s Any district court judge who has passed upcn the

_4_
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sufficiency of any process involved in the search or seizure
or who has been involved in the criminal trial of a person
who brings a suit under [this act] is disqualified to sit
and act on 2 cause of action under {this act] except to
arrange the calendary to transfer the action to another
courty and to call in another judge to sit and acte. Such
actions are governed by the Montana rules of civil procedure
and the FMontana rules of evidence insofar as they are
consistent with [this act}.

NEH_SECTIONa Section 8« VYenues Civil actions brought
against the state or amy of its political subdivisions under
[this act] shall be brought in Lewis and Clark County or the
county where the alleged viclation occurreds.

MEW_SECTIUNs Section 9. Statute of limitationse. Each

civil cause of action permitted under [this act] is forever

barred unless an action is begun within 2 years after the
violation occurse

NLM_SECTIONs Section 10e Judgment -- obligation of
state or political subdivision. A final Judgment against the
state or a political subdivision is an obligation of the
state or the political subdivision and shall be paid in the
same manner as any other claim against the state or
political subdivisions

NEH_SECTIONe Section lle Appeal -~ bond not required

of state or political subdivisions An appeal from final
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judgment in the district court may be filed directly with
th2 supreme court of Montana in the manner provided by law
for appeals from the district court in civil casess except
that the state or political subdivision is not required to
post a bond either on appeal or at any time during the
litigatione

NEW SECTION. Section 12. Disciplinary actione (1) An
action may be commenced in the district court to determine
whether am employee or agent of the state or any of its
pclitical subdivisions has committed a violation of the
fourth amendment to the United States constitution; Article
I1s section 10 or 11y of the Montana constitution; or the
Taws of Montana relating to search and s=2izure. An action
against a nonelected employee or agent is a «civil action
subject to the rules of civil procedure.

{2) Except as provided in subsection (3)y @ nonelected
employee or agent of the state or any of its political
subdivisions who is determined by the district cocurt to have
violated the constitutional or statutory rights of a person
under [this act] shall be suspended or dismissed from
employment as follows:

{a)} Upon the first occurrences he shall be suspended
without pay for 30 dayse.

{b) Upon the second cccurrences he shall be suspended

without pay for 90 daysSe

-H=
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{c) Upon the third occurrencey he shall be permanently
dismissedes

{3) No employee or agent of the state or any of its
political subdivisions may be suspended or dismissed if the
agent or employee causing or committing the vioclation acted
in good falth and in the reasonable belief that his conduct
comported with existing Tawe

NEM _SECTIDN. Section 13« No effect on causes of
action arising under the Montana Comprehensive State
Insurance Plan and Tort Claims Acte Nothing in [this act]
affects any cause of action arising under Title 2y chapter
9+ parts 1 through 3y popularly known as the Montana
Comprehensive State Insurance Plan and Tort Claims Acte

BEW _SELTIONe Section l4e Criminal liabilitye Nothing

in [this act] affects the criminal liability of an employee

or agent of the state or any of its political subdivisionse

Section 15. Section 46-5~104y MCAs is amended to read:

®46-5-104e Admissibility in other proceedingse
Instrumentsse article;. or things 3Yawfutly seized are
admissible as evidence upon any prosecution or proceeding
whether - or . not . the prosecution or proceeding is for the
offense in copnectian with which the search or _sSeizurg was
originally madee"

Saction 16« Sewverabillitye If a part of this act is

invalide all wvalid parts that are severable from the invalid

.1 -

LC 1083701

part remain in effects If a part of this act is invalid in
one or more of its applicationss the part remains in effect
in all wvalid applications that are severable from the
invalid applicationse

Section 17T« Repealere Section 46-13~-302¢ MCAy is
repealeds

~End-

-8
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Approved by Committee
on Judiciary

1 __HOUSE __ pILt NOe za 1 or seizure has a cause of action for damages and
2 INTRUDUCED BY 2 disciplinary action under [this act] if the search or
3 (2l / ﬁﬂé?éhﬂ 3 seizure is in violation of the fourth amendment to the
4 A BILL FOR AN ACT ENTITLED: "AN ACT TO REPEAL THE 4 United States constitution; Article IIy sectior *° -- ~°

5 mEXCLUSIONARY RULE®™; PROVIDING A CIVIL REMEDY FOR VIOLATION 5 the Montana constitution; or the laws of Montanc relating to
6 OF A PERSON®S CONSTITUTIONAL PRIVACY RIGHTS AND SEARCH AND & search and seizure.

7 SEIZURE RIGHTS; REQUIRING SUSPENSION OR DISMISSAL FROM 7 (2) Evidence seized in violation of +he Faur+-
8 EMPLOYMENT FOR A NONELECTED AGENT OF THE STATE OR A 8 amendment to the United States constitution; Article Il
9 POLITICAL SUBDIVISION THEREDF WHO HWRONGFULLY VIOLATES A 9 section 10 or 11y of the Montana constitution; or tiic 1zws
10 PERSCN'S CONSTITUTIONAL SEARCH AND SEIZURE RIGHTS; AMENDING 10 of Montana relating to search and seizures if otherwise
il SECTION 46-5-104y MCA; REPEALING SECTION 46-13-302, MCA." 11 admissibles may not be excluded from use in any criminal
12 12 proceeding because of such violation.

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 13 NEW SECTIONs Section 4« Civil and disci i,
14 NEM_SECYIONe Section le Short titlee. [This act] may 14 liabilitye (1) Civil and disciplinary liability under fthi=s
15 be cited as the "Montana Civil Rights and Claims Act™e 15 act] is based upon proof by a preponderance of the evidence
16 NEW_SELIIONs Section 2. Exclusive remedieses [This 16 that there was a violation of the rights of a8 person that
17 act] provides the exclusive remedies in the state of Montana 17 are protected by the fourth amendment to the Uniterd States
18 for a vicltation of the rights of a person that are protected ' 18 constitution; Article 1IIs section 10 or 11y of the Montana
19 by the fourth amendment to the United States constitution; 19 constitutioni or the taws of Montana relating tu araeice il
20 Article Ils section 10 or 11y of the Montana c;nstitution: 20 seizure committed or caused by an employee or acent of the
21 or the laws of ¥Montana relating to search and seizure caused 21 state or any of its political subdivisionse

22 or committed by an employee or agent of the state or any of 22 {2) The governmental agency employing or controlling
23 its political subdivisionse 23 an employee or agent of the state or any of its politicat
24 MNEW _SECTIGNs Section 3. Cause of action - 24 subdivisions is 1liabley jointly and severally with the
25 admissibility of evidencee. (1) Any person subject to search 25 employee or agents for violations under [this act] whenever
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such violations are committed or caused by the employee or
agent while acting within the scope of his employment or
under color of lawe It is not a defense that the act causing
the violation was illegala

{3} Civil liability under [this act] is exclusively
against the state or governmental agency and not against its
employee or agent if the violation of constitutional or
statutory rights was committed or caused in good faith and
in the reasonable belief <that it comported with existing
Tawe

{4} wWhenever an employee or agent of the state or any
of its political subdivisions causes or commits a violation
under [this act] while acting outside the scope of his
employment and not under color of lawy he is personally
liable to the person whose rights were violated.

{5} A nonelected employee of the state or any of its
subdivisions that causes or commits a violation under [this
act] is subject to disciplinary action as provided in
[section 12]« An action against an elected officer or
official is a criminal action for official misconduct as
provided for in 45-7-104.

NEW _SECTIONs Section Se Jolinder of civil and
disciplinary actions -- waiver of omitted actione (1)} If
both a civil action for damages and a disciplinary action

are initiated under [this act] for the same occurrencey they
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must be joinede

{2) Except when leave is granted for good cause by the
district court to amend the pleadings tc include the omitted
action prior to judgments the initiation of a claim either
for c¢ivil damages ar disciplinary action under [this act]
constitutes a waiver of the omitted action for the same
occurrence and that omitted action may not be the basis of
any subsequent action.

NEH SECTIDN. Section 6« Damagess (1) Whenever it is
deterwmined that there was a violation of a constitutional or
statutory right under [this act]s a claimant may be awarded
reasonable compensation for:

{a2) property damage;

{b) personal injury; and

{c) attorney fees and costs Incurred in processing &
claim hereundere

(2} The 1limitations on damages contained in 2-9-104
and 2-9-105 concerning suits against the state or any
political subdivision do not applye

{3) The compensation provided for In this section
shall appity only to violations occurring on or after [the
effective date of this act]e

MEM_SECTIONe Section 7. Jurisdictions The district
court has jurisdiction over any action brought under [this

act]e Any district court judge who has passed upcen the

-4
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sufficiency of any process involved in the search or seizure
or who has been involved in the criminal trial of a person
who brings a suit under [this act]) is disqualified to sit
and asct on a cause of action under [this act] except to
arrange +the calendary to transfer the action to another
courty and to call in another judge to sit and acte Such
actions are governed by the Montana rules of civil procedure
and the Montana rules of evidence insofar as they are
consistent with [this act]e

NEM SECTION. Section 8. Venues Civil actions brought
against the state or any of its political subdivisions under
[this act] shall be brought in Lewis and Clark County or the
county where the alleged viclation occurrede.

HEM_SECTIGNe Section 9. Statute of Timitationss. Each

civil cause of action permitted under [this act] is forever

barred unless an action is begun within 2 years after the
violation occursas
NEW SELTIUN. Section 10s Judgment -- obligation of

state or political subdivisione A final judgment against the

state or a political subdivision is an obligation of the

state or the political subdivisfon and shall be paid in the
same wmanner as any other claim against the state or
political subdivision.

NEW _SECTION. Section 1le Appeal —- bond not required

of state or political subdivisions An appeal from final

-
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judgment in the district court may be filed directly with
tha supreme court of Montana in the manner provided by law
for appeals from the district court in civil casess except
that the state or political subdivision is not required to
post a bond either on appeal or at any time during the
litigatione

NEH SECTIONs. Section 12. Disciptinary actione (1) An
action may be commenced in the district court +to determine
whether an employee or agent of the state or any of its
political subdivisions has committed a violation of the
fourth amendment to the United States constitutioni Article
IIs section 10 or 11ls of the Montana constitutions or the
laws of Montana relating to search and ssizures An action
against a nonelected employee or agent s a civil action
subject to the rultes of civil procedure.

(2) Except as provided in subsection {3)s a nonelected
employee or agent of the state or any of its potitical
subdivisions who is determined by the district court to have
violated the constitutional or statutory rights of a person
under {this act] shall be suspended or dismissed from
employment as follows:

{a) Upon the first occurrencey he shall be suspended
without pay for 30 dayse

{b) Upon the second cccurrences he shall be suspended

without pay for 90 daySe

v HE GG



V] F 3 () N ot

O =

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 1088701

{c) Upon the third occurrencey he shall be permanently
dismissedas

{3} No employee or agent of the state or any of its
political subdivisions may be suspended or dismissed if the
agent or eaployee causing or committing the violation acted
in good falith and in the reasonable belief that his conduct
comported with existing Tawe

MEM_SECTIONe Section 13« No effect on causes of
action arising under the Montana Comprehensive State
Insurance Plan and Tort Claims Acte Nothing in [this act]
affects any cause of action arising under Title 2y chapter
99 parts 1 through 3¢ popularly known as the Montana
Comprehensive State Insurance Plan and Tort Claims Acte

MEW _SECTIONe Section l4e Criminal 1liabilityes Nothing
in {this act] affects the criminal liability of an employee
or agent of the state or any of its political subdivisionse

Section 15. Section 46-5-104y MCAs is amended to read:

*46-5~-104« Admissibility in other proceedingse
Instrumentssy articlesy or things ?lewfulty selzed are
admissible as evidence upon any prosecution or proceeding
whether or not the prosecution or proceeding is for the
offense in connection with which the search gr__sgizure was
originally madee."™

Section 16« Severability. If a part of this act is

invatidy ald valid parts that are severable from the invalid

-
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part remain in effecte If a part of this act is invalid in
one or more of its applicationsy the part remains in effect
in all wvalid applications that are severable from the
invalid applicationse.

Section 17« Repealere Section 46-13-~3029 MCAe is
repeal eds

-End-
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HOUSE BILL NO«. 626
INTRODUCED BY KEEDY+ Bs BROWNs NORDTVEDTs De BROWNy

CONRDYy DONALDSONs MARKS, FEDAs ANDERSONs CONN

A BItL FOR AN ACT ENTITLED: "AN ACT T0O REPEAL THE
MEXCLUSIONARY RULE™; PROVIDING A CIVIL REMEDY FGR VIOLATION
OF & PERSON'S CONSTITUTIONAL PRIVACY RIGHTS AND SEARCH AND
SEIZURE RIGHTS; REQUIRING SUSPENSION OR DISMISSAL FROM
EMPLOYMENT FOR A NONELECTED AGENT OF THE STATE DR A
POLITICAL SUBDIVISION THEREOF WHO WRONGFULLY VIDLATES A
PERSON®S CONSTITUTIONAL SEARCH AND SEIZURE RIGHTS: AMENGING

SECTION 46-5-104y MCA; REPEALING SECTION 46-13-302s MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW_SECTION. Section l. Short titles [This act] may
be cited as the "Montana Civil Rights and Cilaims Act%.
MEW_SECTION. Section 2« Exclusive remediesa [ This
act} provides the exclusive remedies in the state of Montana
for a violation of the rights of a person that are protected
by the fourth amendment to the United 5States constitution;
Articlte Ily section 10 or Lls of the Montana constitution;
or the laws of Montana relating to search and seizure caused
or committed by an employee or agent of the state or any of

its political subdivisionse

NEW _SECTION. Section 3. Cause of action -
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admissibility of evidences (1} Any person subject to search
or seizure has a3 cause of action for damages and
disciplinary action wunder [this act} if the search or
seizure is in violation of the fourth amendment to the
United States constitution; Article Ils section 10 or 1lls of
the Montana constitution; or the laws of Montana retating to
search and seizuree.

(2} Evidence seized in wviolation of the fourth
amendment to the United States constitution;i Article 11,
section 10 or 11y of the Montana constitution; or the 1aws
of Montana relatingrto search and seizures if otherwise
admissibles may not be excluded from use in any criminal
proceeding because of such violation.

NEW_SECTIONe Section 4« Civil and

disciplinary
liabilitye (1) Civil and disciplinary Jiabitity under [this
act] is based upon proof by a preponderance of the evidence
that there was a violation of the rights of a person that
are protected by the fourth amendment to the United States
constitution; Article 1Ils section 10 or lls of the Montana
constitution; or the Vtaws of Montana relating to search and
seizure committed or caused by an employee or agent of the
state or any of its political subdivisionse

(2) The governmental agency employing of controlling
an employee or agent of the state or any of its political

subdivisions is liables jointly and severally with the

—2- HB 626
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employee or agents for violations under {this act] whenever
such violations are committed or caused by the employee or
agent “while acting within the scope of his employment or
under color of law. It js not a defense that the act causing
the violation was illegal.

(3) <Civil liability under [this act] is exclusively
3gainst the state or governmental agency and mot NO_CAUSE_OF
ACTION LIES against its employee or agent -if the violation
of constitutional or statutory rights was committed or
caused in 9Jood faith and in the reasonable pelief that it
comported with existing lawe

(#) MWhenever an employee or agent of the state or any
of its political subdivisions causes or commits a violation
under f{this act} while acting outside the scope of his
employment and not under color of lawe he is personally

liable to the person whose rights were violatede.

(5) A nonelected employee of the state or any of its

subdivisions that causes or commits a violation under { this
act] is subject to disciplinary action as provided in
[fsection 12]= An action against an elected officer or
oftickat s a-criminal action for official misconduct as
provided for in 45-7-184 45-7-401.

NEMW_SECTION. Section 5. Joinder of civil and
disciplinary actions — waiver of omitted actione (1) If

both a civil! action for damages and a disciplinary action

-3- HB 626
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are initiated under [this act) for the same occurrences they
must be joined.

{2) Except when leave is granted for good cause by the
district court to amend the pleadings to include the omitted
action prior to judgments the initiation of a claim either
for civil damages or disciplinary action under [this act ]
constitutes a waiver of the omitted action for the same
occurrence and that omitted action may not be the basis of
any subsequent actione

NEW SECTIONe Section 6. Damages. (1) whenever it is
determined that there was a violation of a2 constitutional or
statutofy right under [this actjs a claimant may be awarded
reasonabie compensation forz

{a) property damage;

{b) personal injury; and

{c} attorney fees and costs incurred in processing a
claim hereundera.

(2) The timitations on damages contained in 2-9-104
and 2-9-105 concerning suits against the state or any
political subdivision do not applye

{3) The «compensation provided for in this section
shall apply only to violations occurring on or after [the
effective date of this act}e.

NEW_SECTION. Section Te Jurisdiction. The district

court has jurisdiction over any action brought wunder f{this

- HB &26
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actle Any district court judge who has passed upon the
sufficiency of any process involved in the search or seizure
or who has been involved in the criminal trial of a person
who brings a suit under [this act} is disqualified to sit
and act on a3 cause of action wunder [this act] except to
arrange the calendars to transfer the action to another
courty and to call in another judge to sit and acte Such
actions are governed by the Montana rules of civil procedure
and the Montana rules of evidence insofar as they are
consistent with [this act]s

MEW_SECTION. Section 8. Venue. Civil actions brought
against the state or any of its political subdivisions under
[this act] shall be brought in Lewis and Clark County or the
county where the alleged violation occurred.

NEW_SECTION. Section 9« Statute of limitationss Each
civil cause of action permitted under [this act]) is forever
barred wunless an action is begun within 2 years after the
violation occurSe

NEW _SECTION. Section 10. Judgment -- obligation of
state or political subdivisione A final judgment against the
state or a political subdivision is an obligation of the
state or the political subdivision and shall be paid in the
same manner as any other claim against the state or
political supdivisiones

NEW_SECTION. Section i1ie Appeal -- bond not required
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of state or political subdivisione An appeal from final
judgment in the district court may be filed directly with
the supreme court of Montana in the manner provided Dy Yaw
for appeals from the district court in civil casess except
that the state or peolitical subdivision is not reguired to
post a bond either on appeal or at any time during the
litigation.

NEW_SECTION. Section t2. Disciplinary actione {1} An
action may be commenced in the district court to determine
whether an employee 6r agent of the state or any of its
political subdivisions has committed a violation of the
fourth amendment to the United States constitutioni Article
I1Iy section 10 or 11y of the Montana constitution; or the
laws of Montana relating to search and seizure« An action
against a nonelected employee or agent is a civil action
subject to the rules of civil procedurees

{2) Except as provided in subsection (3)» a nonelected
employee or agent of the state or any of its political
subdivisions who is determined by the district court to have
violated the constitutional or statutory rights of a person
under {this act] shall be suspended or dismissed from
employment as follows:

{a} Upon the first occurrences he shall be suspended
without pay for 30 dayse

(b) Upon the second cccurrences he shall be suspended
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without pay for 90 daysa

{c) Upon the third occurrences he shall be permanently
dismisseds

(3) No employee or agent of the state or any of its
political subdivisions may be suspended or diswmissed if the
agent or employee causing or committing the violation acted
in good faith and in the reasonable belief that his conduct
comported with existing lawe

NEW_SECTION. Section [3. No effect on causes of
action arising under the MNontana Comprehensive State
Insurance Plan and Tort Claims Acte Nothing in {this act]
affects any cause of action arising under Title 2+ chapter
9+ parts 1 through 3+ popularly known as the Montana
Comprehensive State Insurance Plan and Tort Claims Act.

NEW_ SECTIONs Section l4e Criminal liabilitys Nothing
in {this act] affects the criminal liability of an employee
or agent of the state or any of its political subdivisions.

Section 15. Section 46~5-104y MCAy is amended to read:

®46-5-104« Admissibility in other proceedingse
Instrumentse articlesey or things 3‘awfully seized are
admissihle as-gvidence upon any prosecution or proceeding
whether or not -the prosecution or proceeding is for the
offense in comection with which the search gr __seizure was
originally made."

Section 16« Severability. If a part of this act is

-7- HB 626
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invalidy all valid parts that are severable from the invalid
part remain in effecte IF a3 part of this act is invatid in
one or more of its applicationss the part remains in effect
in all wvalid applications that are severable Ffrom the
invalid applicationse.

Saection 17« Repealer. Section 46-13-302y MCAe is
repealede

—-End-
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47th Legislature HB 0626/03 HB Du26/03
1 HOUSE BILL NO. 626 1 admissibility of evidencee (1} Any person subject to search
2 INTRODUCED BY KEEDY, Ba BROWNy NORDTVEOTs De BRONN 2 or seizure has a cause of action for damages  and
3 CONROYs DONALDSON» MARKSs FEDAy ANDERSONs CONN 3 disciplinary action under ([this act] if the search or
“ 4 seizure is in violation of the fourth amendment to the
s A BILL FOR AN ACT ENTITLED: "AN ACT 7O REPEAL THE 5 United States constitution; Article Ils section 10 or 11y of
6 SEXCLUSIONARY RULE™; PROVIDING A4 CIVIL REMEOY FOR VIOLATIGN é the Montana constitution; or the laws of Montana relating to
7 OF A PERSON'S CONSTITUTIONAL PRIVACY RIGHTS AND SEARCH AND 7 search and seizure.
8 SEIZURE RIGHTS; REGUIRING SUSPENSION OR DISMISSAL FROM 8 (2) Evidence seized in violation of the Ffourth
9 EMPLOYMENT FOR A-MONELEEFED AN AGENT OF THE STATE DR A ? amendment to the United States constitution; Article I,
10 POLITICAL SUBDIVISION THEREDOF WHD WRONGFULLY VIODLATES A 1o section 10 or 1ll. of the Montana constitution; or the laws
i1 PERSGN®S CONSTITUTIONAL SEARCH AND SEIZURE RIGHTS; AMENDING 1 of Montana relating to search and seizures if otherwise
12 SECTION 46-5-104y MCA; REPEALING SECTION 46-13-302s MCA." 12 admissibles may not be excluded from use in any crimina?
13 13 proceeding because of such violationa
14 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 14 NEW_SECTION. Section 4. Civil and disciplinary
15 NEW_SECTION. Section ls Short titles [This act] may 15 Teability. (1) Civil and disciplinary liability under [this
16 be cited as the "Montana Civil Rights and Claims Act®. 16 act] is based upon proof by a preponderance of the evidence
17 NEW_SECTION. Section 2. Exclusive remediese [ This 17 that there was a violation of the rights of a person that
18 act] provides the exclusive remedies in the state of Montana 18 are protected by the fourth amendment to the United States
19 for 3 violation of the rights of a person that are protected 19 constitution; Article [Is section 10 or lly of the Montana
20 by the fourth amendment to the United States constitution; 20 constitution; or the laws of Montana relating to search and
21 Article IIy section 10 or lls of the Montana constitutions 21 seizure committed or caused by an employee or agent of the
22 or the laws of Montana relating to search and seizure caused 22 state or any of its political subdivisions.
23 or committed by an employee or agent of the state or any of 23 {2) The governmental agency employing or controlting
24 its political subdivisionse 24 an employee or agent of the state or any of its potitical
25 NEW _SECTION. Section 3. Cause of action - z5 subdivisions is EXCLUSIVELY liablev--jotntiy--and--severatiy
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with--the--emptoyee~--or—agenty FOR_DAMAGES IN A CIVIL ACTION

AND NO_CAUSE DOF ACTION LIES AGAINST ITS EMPLOYEE OR__AGENT

for violations under [this act] whenever such violations are
committed or caused by the employee or agent while acting
within the scope of his employment or under color of lawe It
is not a defense that the act causing the violation was
illegal.

t34--€Etviti-—-tiabittity-—under--fthis-acti-its-exctusivedy
AEFEON-tIES agatnst—its-employee—or-agent-if-—the——violtation
of-—constitutionat--or-—stetutory-—rights-—-was--committed-or
csused-in-good-faith-ond-tn—the-ressonabie-—bedief-—that——-1t
comported—with-existing—tows

+4+{3) Whenever an employee or agent of the state or
any of its political subdivisions causes or commits a
violation under [this act] while acting outside the scope of

his employment and not under color of law OR _USES DECEPTION

OR_SUBTERFUGE IN SECURING A WARRANTs he is personally tiable

to the person whose rights were viclated.

£53{5) A-nonelected AN_AGENT OR employee of the state
or any of its subdivisions that causes or commits a
violation under [this act] is subject to disciplinary action
as provided in [section 12]e« An-sction--against--an--elected

officer--er—-of fictat——~ts——a-—criminol--action--for-efficial
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NEW_SECTION. Section 5. Joinder of civil and
disciplinary actions -- waiver of omitted actions {1} IFf
both a civil action for damages and a disciplinary action
are initiated under {this act} for the same occurrences they
must be joinede

{2} Except when leave is granted for good cause by the
district court to amend the pleadings to include the omitted
action prior to judgmenty the initiation of a claim either
for civil damages or disciplinary action under [this act]
constitutes a waiver of the omitted action for the same
occurrence and that omitted action may not be the basis of
any subsequent actione.

NEW _SECTION. Section 6. Damagese. (1) Whenever it is
determined that there was a violation of a constitutional or
statutory right under [this act}ls a claimant may be awarded
reasonable compensation for:

(a} property damage;

tb) personal injury; and

(c} attorney fees and costs incurred in processing a
claim hereundere.

{2} The limitations on damages contained in 2-9-134
2-9-104{1)(A) and 2-9-105 concerning swits against the state
or any political subdivision do not applye.

{3) The compensation provided for in this section

shall apply only to violations occurring on or after [the

—gm HB 626
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effective date of this act]}e.

NEW _SECTIOM. Section Te Jurisdiction. The aistrict
court has jurisdiction over any action brought wunder [this
act Je Any district court judge who has passed upon the
sufficiency of any process involved in the search or seizure
or who has been involved in the criminal trial of a person
who Dbrings a suit under [this act] is disqualified to sit
and act on a cause of action under [this act] except to
arrange the calendars to transfer the action to another
courte and to call in another judge to sit and acte Such
actions are governed by the Montana rules of civil procedure
and the Montana rules of evidence insofar as they are
consistent with [this act].

NEW_SECTION. Section 8. Venue. Civil actions brought
against the state or any of its political subdivisions under
[this act] shall be brought in Lewis and Llark County or the
county where the alleged violation occurrede.

NEW_SECTIONs Section 9« Statute of limitationss £ach
civil cause of action permitted under [this act] is forever
barred wunless an action is begun within 2 years after the
violation occurse.

NEW_SECTIGN. Section 10. Judgment -- obligation of
State or political subdivision. A final judgment against the
state or a political subdivision is an obligation of the

state or the political subdivision and shall be paid in the
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same  manner as  any other claim against the state or

political subdivisione

NEW_SECTIGN. Section lle Appeal -- bond not

required
of state or political subdivisione An appeal from final
Jjudgment in the district court may be filed directly with
the supreme court of Montana in the manner provided by law
fFor appeals from the district court in civi) casess except
that the state or political subdivision is not requireg to
post a bond either on appeal or at any time during the
litigationa

NEW SECTION. Section 12+ Disciplinary actions. (L) An
action may be commenced in the district court to determine
whether an employee or agent of the state or any of its
political subdivisions has committed a violation of the
fourth amendment to the United States constitution; Article
IT+ section 10 or 1lls+ of the Montana constitution; or the
laws of Montana relating to search and seizure. An action
against a-nonelected AN employee or agent is a civil action
subject to the rutes of civil procedure.

{2) Except as provided in subsection (3)s s-nonelected
AN employee or agent of the state or any of its political
subdivisions who is determined by the district court to hawve
violatad the constitutional or statutory rights of & person
under [this act] shall be suspended or dismissed from

employment as follows:
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{a) Upon the first occurrences he shall be suspendad
without pay for 30 days.

tb) Upon the second occurrences he shall be suspended
without pay for 90 dayse

{c} Upon the third occurrences he shall be permanently
dismissede.

{3) No employee or agent of the state or any of its
political subdivisions may be suspended or dismissed if the
agent or employee causing or committing the violation acted
in good Faith and in the reasonable belief that his conduct

comported with existing lawe HOWEVERe IF IT IS OETERMINED

THAT AN__EMPLOYEE OR__AGENT OF THE _STATE PURPOSELY_ OR

KMOWINGLY ACTED 1IN VIOLATION OF A PERSON®'S CONSTITUTIONAL

RIGHTS HE SHALL BE PERMANENTLY DISMISSED NOTWITHSTANDING THE

PROVISIONS OF SUBSECTION {21.

{4} __THE__DISCIPLINARY_ _ACTIONS PROVIDED FOR HEREIN_ARE

IN_ADDITION 1O AND_ _NOTY_ IN__LIMITATION OF THE__EMPLOYING

AGENMCY®S RIGHTS TO OTHERWISE DISCIPLINE.

NEW SECTION. Section 13« No effect on causes of
action arising wunder the Montana Comprehansive State
Insurance Plan and Tort Claims Acte Nothing in [this act])
affects any cause of action arising under Title 2+ chapter
9+ parts 1 through 3y popularly known as the Montana
Comprehensive State Insurance Plan and Tort Claims Acte.

NEW_SECTION. Section l4. Crimina) Viability. Nothing
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in [this act}] affects the criminal liability of an employee
or agent of the state or any of its potitical subdivisionse

Section 15. Section 46-5-104s MCAy is amended to read:

“46—-5-104. Admissibility in other proceedingse.
Instrumentss articless or things #awfuily seized are
admissible as evidence upon any prosecution or proceeding
whether or not the prosecution or proceeding is for  the
of fense in connection with which the search or_seizure was
originally madea™

Section lbs Severabititty NONSEVERABILITY. If 3 part of

this act is invalids all waird parts that-are-severadte-from
sf-—ehts—-act-its—tnvatid-in-one-or-more-of-rts-appitcattonsy
the-pare-remains-in-effect-in-ati--vatid--appiicatrons—-that
are-seversble-from-the-tnvatid-appitecationss

Section 17« Repealeres Section 46-13-302s MCA, is
repealede.

-End-
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March 17, 1981

SENATE STANDING COMMITTEE REPORT
(Judiciary)

That Tlouse Bill No. 626 be amended as follows:

1. Title, 1line 9.
Following: "FOR"
Strike: "A NONELECTED"
Insert: "AN"

2. Page 2, line 25 through line 1 on page 3.

Following: "is" on line 25
Insert: T"exclusively"
Following: ™"“liable" on line 25

Strike: remainder of line 25 through "agent," on line 1, page 3
Insert: 'or damages in a civil action and no cause of action lies
against its employee or agent"”

3. Page 3, lines 6 through 11.
Strike: subsection (3) in its entirety
Renumber: subsequent subsections

4. Page 3, line 15.
Following: "law"
Insert: "or uses deception or subterfuge in securing a warrant”

5. Page 3, line 17.
Following: "(5)"
Strike: "A nonelected"
Insert: "An agent or"

6. Page 3, lines 20 through 22.
Following: "." on line 20
Strike: remainder of line 20 through line 22 in their entirety

7. Page 4, line 18,
Following: "in™"

Strike: "2-9-104"
Insert: "2-9-104(1) (a)"

8. Page 6, line 15,

Following: ‘"against"
Strike: "a nonelected"
Insert: "an"

9. Page 6, line 17.

Following: “,"
Strike: "a nonelected"
Iinsert: "an"

10. Page 7.

Following: line 8

Insert: "(4) The disciplinary actions provided for herein are
in addition to and not in limitation of the employing agency's
rights to otherwise discipline."”



Page 2
House Bill No. 626

11. Page 7, line 25.

Following: "16."
Strike: "Severability"
Insert: "Nonseverability"

12. Page 8, line 1.

Following: ™all"

Strike: "valid"

Following: ‘"parts"

Strike: "that are severable from the"
Insert: “are"

13. Page 8, lines 2 through 5.
Following: 1line 1

Strike: T"part"
Insert: "and do not"
Following: "." on line 2

Strike: remainder of line 2 through line 5 in their entirety

l14. Page 7, line 8.

Following: "."

Insert: "However, if it is determined that an employee or agent
of the state purposely or knowingly acted in violation of a
person's constitutional rights he shall be permanently dismissed
notwithstanding the provisions of subsection (2)."



