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__HOUSE _ BILL NC.

Rob Cuies 11008 oo

A BILL FOR AN ACT ENTITLED: “™AN ACT TO REQUIRE APPLICANTS
FOR AND HOLDERS OF RESERVATIONS OF WATER T MATNTAIN MINIMUM
FLOW OR QUALITY TO PROVE THAT SUFFICIENT UNAPPRIPRIATED
WATEZ IS OR NWILL BE MADE AVAILABLE To SATISFY THE
RESERVATION; AMENDING SECTION B5-2-316y MCA; AND PROVIDING

AN IMMESIATE EFFECTIVE DATE."™

WHEREAS, the tegislature finds that certain
reservations of water have been madey under the provisions
of section B5-2-316s MCAy, to maintain a minimun flowe level,
or quality of watery whereby ths applicent has establisned
the purpose of the reservations the need for the
raservatione and the amount of water necessary for the
purpose of the reservation but without establishing that
there is either sufficient unappropriated water to satisfy
the reservation or providing s means whereby there would be
sufficient unappropriated water to satisfy the reservation;
and

WHEREASS in order to provide for ths orderiy
adarinistration of the waters of this state and tc facilitate
and preserve the purpose 3f allowind reservation of waters

to maintain 2 wminimum flow or quality of waters to the
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detriment of future consumptive uses of water in the states
the Legislature finds it necessary that the applicant or
holder of a reservation of water to m2intain 3 minimum flows
levely or guality be requireds as a condition of either
receiving or continuing to hold such reservations to either
establish that there is sufficient unappropriated water to
satisfy such reservaticn or to provide a means wherebty there

will be sufficient wunappropriated water to satisfy such

reservatione

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section l« Section B5-2-3156y MCAy is amended to read:
"35-2-316« Reservation of watersas (1} The state or any

political subdivision or agency thereof or the United States

or any agency thereof may apply to the board to reserve
waters for existing or future Leneficial uses or to maintain

a minimun flows levels or guality of water thrcocughout the

yesr or at such periods or for such tength of time as the

board designates.

{2} Upon rece2iving an applications the department
sh211l proceed in accordznce with 85-2-307 throuch 85-2-309.
After the hearing provided in 8%-2-209y the bcard shall
decide wiether to reserve the «#ater for the applicants The
department?®s £0sts of giving noticey holding the hearing,s

conducting investigationsy and waking records incurred in

NTRODUCED BILL
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acting upon the application to reserve waters except the
cost of salaries of the department®s personnels shall he
paid by the applicante.

{2} The board may not adopt an order reserving water
untess the applicant establishes to the satisfaction of the
boards

(a) the purpose of the resarvation;

{d) the need for the reservation;

{c) the amount of water necessary for the purnose of
the reservation;

{d) that the reservation is in the public interestw}

{g) _ibats in.the case. of resesrvation. of . waters__ig
maintain. a_ opinimuw flows levels or quality of waters thers
is.or will be made ayailable sufficjcnt upaparonristed waters
te satisfy the reservaticn during tha paried. _or length. of
time duripg which the reseryation is sougbt or designated by
the poards

(4) In_the. _case _of all reservationss regardless of
shep grapieds of water to waintain 3 minimus.flows levels or
guality Of waters tbe hoard shall requires as a. congition of
graoting such reservation. or ifie contipuance  thereofs _ihat
the _entity holding such reservation —either prove to the
board that there is.sufficient unappropriated water to fully
satisfy_ such reservation or make _ _provision __for _ _the
development and maintepance of off-stream storage facilities

-3—
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for__tbe purpose of low flow infusion sufficient to majatain
ihe minimun flows levels or guality of water to _the sgxient
grapted  ip. the _reservations after prior _existing water
Lights bave peen satisfiede For. purposes of this subsections
Sgounks of water reserved for wionimun flow may be _diverted
and _stored for the purpose of such low flow infusiics dinzo
bpracticables . such _storage  sites and__the waters  stored
theraip _shall _De utjlized as multiple-use.  _fecilitiess
including but not limited to fish and wildlifes _stockwaters
Lecreatione drgigations and jodystrial gsess 2nd municipal
water supnly sugmentatigoe If the purpose of the resersztion
Fequires censtruction of a storage or diversion facilityy
the @applicant ar_bgldeyr shall establish to the satisfaction
of the board that there will b2 orogress toward complestion
of the facility and accomplishment of the purpose with
reasonaple diligence in accordance with an established plan.

(5) The boards _in .additico. ko _the  grovisiops. of
subsection _f4)e shal? 1limit any reservations after Nay Gy
1979+ for maintenance of minimum flows levely or quality of
water that it awards at any point on 2 stream or river to a
maximum of 5C% of the average annual flow of record on
gaugad streamSe Ungauged streams can be a2llocated at the
discretion of the boards__subject. to_  the _prowisions. .of
subsection (%).

{6) After the adoption of an order reserving waterss

—4-
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the department may reject an application and refuse a permit
for the sppropriation of reserved waters or mayes with the
approval of the boards issue the permit subjact to such
terms and conditions it considers necessary for the
arotection of the objectives of the reservation.

{7) Any person desiring to use water reserved to a
conservation district for agricultural purposes shall  make
application for such use with th2 districty 2and the district
upoin  approval of the application must inform the department
of the approved uses The department shall maintain records
of all uses of wWater reserved to conservetion districts and
be resoonsible for rendering technical ang acwministrative
assistance within the department®s staffina and budgeting
Timitations in the processing of such epplicstions  for  ths
conservation districtse

(2} A rzserveticn under this socticon s3hall dats frow

'

th= date the oraer reserving the ws

Y i3 =d3htes oy ths

seard 2na shell not zdversely 2ffect any rignts in existence

{9y The board shalls operiodically but at least once
evary 10 yesarss review existing raservaticns to snsure  that
th: oubjectives of the reservation gJpd. the concitions_ of
subsechign f4) are heing mets. Whare the objactives of the
reservation or_ the copnditions. of  subszciiop (4) are not

being wety the bozrd may extendy revokey or uwcdify the

-5~
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reservatione

{1C) The board may modify an existing or future ocorder
originally adopted to reserve water for th2 purpose of
maintaining minimum flows levely or quality of watare so as
to reallocate such reservation or portion +thareof to an
applicant who is a qualified reservant under this sectione
Reallocation of reserved water may be made by +the beard
following notice and hearing wherein the board finds that
2ll or part e¢f the reservation is not required for its
purpose and that <the need for the resllocation has been
shown by the applicant to ocutweigh the need shown by the
original reservante Reallocation of reserved water shell not
adversely affect +the priority date of the reservations and
th2 reservation shall retain its priority date despite
reallocation to a different entity for a different uses The
board may not reallocate water reserved under this section
on any stream or river more frequently than once every 5
yearss

{11} Nothing in this section vests the board with the
authority to alter a water right that is not a reservaticne®

Section 2. Effective dates This act is effective on
passage and approvale

~End-

~ HB 529
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Approved by the Select
Committee on Water

HOUSE BILL ND. 529
INTRODUCED BY ROTHy CURTISS.

VINGERs HURWITZ, THOFTs CONRDY

A BILL FOR AN ACT ENTITLED: “AN ACT TO REQUIRE APPLICANTS
FOR ANB-HBEDERS-8F RESERVATIONS OF WATER F8-MAENFAIN-MINIMUM
FLOw-—-OR-—-QdaEEFx TO PROVE THAT SUFFICIENT UNAPPROPRIATED
WATER 15 8BR~—WikL--BE--MABE AVAILABLE TO SATISFY THE

RESERVATION; TO__ALLOW _THE BOARD OF NATURAL RESOURCES AND

CONSERVATION TO REQUIRE THAT OFFSTREAM QR TRIBUTARY STORAGE

BE_ CONSTRUCTED TO SATISFY INSTREAM RIGHTS; AMENDING SECTION

85-2-316s MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

WHEREAS ¢ the tegislature finds that certain
reservations of water have been mades under the provisions
of section B85-2-316+ MCAs to maintain a minimum flowse levely
or quatity of waters whereby the applicant has established
the purpose of the reservations the need for the
reservations and the amount of water necessary for the
purpose of the reservation but without establishing that
there is either sufficient unappropriated water to satisfy
the reservation or providing a means whereby there would be
sufficient unappropriated water to satisfy the reservation;
and

WHEREASs in order to provide for the orderly
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administration of the waters of this state and to facilitate
and preserve the purpose of allowing reservation of waters
to maintain a minimum flow or quality of waters to the
detriment of future consumptive uses of water in the states
the lLegislature finds it necessary that the applicant or
holder of a reservation of water to maintain a minimum fliows
levels or quality be requirede as a condition of either
receiving or continuing to hold such reservations to either
establish that there is sufficient unappropriated water to
satisfy such reservation or to provide a means whereby there
will be sufficient unappropriated water to satisfy such

reservations

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section l. Section 85-2-316s MCAe is amended to read:
np5-2-316. Reservation of waterse (1} The state or any

political subdivision or agency thereof or the United 5States

or any agency thereof may apply to the board to reserve
waters for existing or future beneficial uses or to maintain

a minimum flows Jlevels or guality of water throughout the

year or at such periods or for such length of time as the

board designatese.
{2} Upon receiving an applications the department
shall proceed in accordance with 85-2-307 through B5-2-309.

After the hearing provided, in 85-2-309s the board shaltl

-2- HB 529
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decide whether to reserve the water for the applicants The
department®s costs of giving notices holding the hearings
conducting investigationses and making records incurred in
acting upon the application to reserve watery except the
cost of salaries of the department®s personnels shall be
paid by the applicante.

{3) The board may not adopt an order reserving water
unless the applicant establishes to the satisfaction of the
board:

{a) the purpose of the reservation;

(b) the need for the reservation;

{c} the amount of water necessary for the purpose of
the reservation;

{d} that the reservation is in the public interestwj

te) thaty——ita——the--case—-of-—-reservation-of-waters—te

maintein-a-sininem-flowr-tevelr—or-quatity-of—watery there

is or-witi-be-made—aveailobite sufficient unappropriated water
to__satisfFy _the reservatjon during the period or length of

time during which _the reservation is_soughts or--designsted

by-the-boards

s §4p fA} Inithe case of ¥} reservationsy-regerdtess—of
whena—qrantedy of water to maintain a minimum flow, levely or
quality of waters _the board asheld MAY requires 2as 2

condition of granting such reservation eor—-the-—continuance

thereofy that the entity holding such resesrvation ejther

- 3= HB 529
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grove to_the board that there is_ _sufficient unappropriated

water to Fully satisfy such reservation or make provision

for__the development _and maintenance _of off-stream OR

JRIBUTARY storage facilities for _the purpose of low flow

infusion sufficient to maintain the minimum flows levels or

guality of water to_the extent granted in_the reservationy

after—prior-extsting-water—rights-have-been-satisfiede--—For

purposes-—of-—this—subsectrony-amoonts-—of-water-reserved—for

minitmnn-flow-may-be-diverted-ond-stered-for-the--porpose-—-of

soch-tow—-flow-infosion.

IB) _THE BOARD SHALL _CONSIDER THE FOLLOWING _FACTORS _IN

DEYERMINING _THE NEED TO REQUIRE OFFSTREAM OR TRIBUTARY

SYGQRAGE FOR_THE PURPOSE OF LOW-FLOn_INFUSION_TO MAINTAIN__AN

INSTREAM RESERVED_RIGHT:

{1} WATER__SHORTAGES THAT CURRENTLY EXIST IN A STREAM;

{I1) FREQUENCY OF LOW-FLOW_OCCURRENCES IN A _STREAM;

{II1) THE COSY OF THE OFFSTREAM _OR TRIBUTARY STORAGE;

L1IV) THE NEED TO AUGMENT STREAM FLOWS TO MAINTAIN WATER

QUALITY_ AND AQUATIC ECOSYSTEMS;

1¥)_ _TYHE COST _OF THE OFFSTREAM STORAGE;

IVI) WHETHER FUNDS ARE AVAILABLE OR _WILL _BECOME

AVAILABLE TO CONSTRUCT THE STORAGE FACILITY;

{VII) THE ECONOMIC LAND_BASE DISPLACED OR_INUNDATED a3y

THE OFFSTREAM OR _TRIBUTARY STORAGE; AND

{VIII) ANY DTHMER FACTORS_THE BOARD CONSIDERS PERTINENT.

—f= HB 529
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{C) ¥When practicablesy such_storage_sites_and the_ waters

stored therein shall be utilized as multiple-use facilitiess

including _but not limited to Fish and wildlifes stockwaters

recreationy irrigations and_industrial usesy and municipal

water_supply augmentations If the purpose of the reservation
requires construction of a storage or diversion facilitys
the applicant or—holder shail establish to the satisfaction
of the board that there will be progress toward compietion
of the facility and accomplishment of the purpose with

reasonable diligence in accordance with an established plan.

(5} The boards in_ addition to the provisions_ _of

subsection_{4)}» shall limit any reservations after May 9.
1979, for maintenance of minimum flows levelsy or quality of
water that it awards at any point on a stream or river to 3
maximum of 50% of the average annual flow of record on

gauged streams. Ungauged streams can be allocated at the

discretion of the boards__subject to__the provisions of

subsection (4%}.

{6} After the adoption of an order reserving waterss
the departmwent may reject an application and refuse a permit
for the appropriation of reserved waters or mays with the
approval of the boards issue the permit subject to such
terms and conditions it considers necessary for the
protection of the objectives of the reservation.

{T) Any person desiring to use water reserved to a

-5- HB 529
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conservation district for agricultural purposes shall make
application for such use with the districte and the district
upon approval of the application must inform the department
of the approved use. The department shall maintain records
of all uses of water reserved to conservation districts and
be responsible for rendering technical and administrative
assistance within the department®'s staffing ond budgeting
limitations in the processing of such applications for the
conservation districtse.

{8) A reservation under this section shall date from
the date the order reserving the water is adopted by the
board and shall not adversely affect any rights in existence
at that time.

t9) The board shalls periodically but at ‘teast once
every 10 yearss review existing reservations to easure that

the objectives of the reservation and__the conditions_ _of

subsection__{%#) are being met. Where the objectives of the

reservation or_the conditions _of subsection {4) are not

being mets the board may extendes rvevoker or modify the
reservatione

{10) The board may modify an existing or future order
originally adopted to reserve water for the purpose of
maintaining minimum Flows Jevels or quality of waters 50 as
to reallocate such reservation or portion thereof to an

applicant who is a qualified reservant under this sections

Y. HB %29
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Reallocation of reserved water may be made by the board
following notice and hearing wherein the board finds that
all or part of the reservation is not required for its
purpose and that the need for the reallocation has been
shown by the applicant to outweigh the need shown by the

original reservant. WHEN APPROVED BY THE BOARDy WATER

RESERVED _FOR MINIMUM FLOW _MAY BE DIVERTED AND STORED FOR_THE

PURPOSE OF LOW FLOW INFUSION. Reallocation of reserved water

shall not adversely affect the priority date of the
reservations and the reservation shall retain its priority
date despite reallocation to a different entity for a
different use. The board may not reallocate water reserved
under this section on any stream or river more frequently
than once every 5 yearsSe.

(i1l) Nothing in this section vests the board with the
authority to alter a water right that is not a reservation.”

Sectjon 2. Effective date. This act is effective on
passage and approvale

~-End-

-7 HB 529
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HOUSE BILL NOe. 529
INTRODUCED BY ROTHs CURTISS

VINGERy HURWITZy THOFTs CONRDY

A SILL FOR AN ACT ENTITLED: ®“AN ACT TO REQUIRE APPLICANTS
FOR AND-HBtBERS-8F RESERVATIONS OF WATER FO-MAENTFAEN-MINEMUOM
FESW--GR--gdAEEF¥Y TO PROVE THAT SUFFICIENT UNAPPROPRIATED
WATER IS BR-—WEikb--BE--MABE AVAILABLE 10 SATISFY THE

RESERVATION; TO__ALLOW __THE BOARD OF NATURAL RESDURCES AND

CONSERVATIGN T3 REQUIR:E THAT OFFSTREAM _OR TRIBUTARY STORAGE

BE__CONSTRUCTED TO_SATISFY INSTREAM RIGHTS; AMENDING SECTION

85-2-316s MCA; AND PROVIDING AN IMMEOIAYE EFFECTIVE DATE."

WHEREAS s the Legislature finds that certain
reservations of water have been mades under the provisions
of section A5-2-316s MCAs to maintain a minimum Flawe lYevely
or guality of waters whereby the applicant has established
the purpose of the reservation, the need for the
resarvations and the amount of water necessary for the
purpose of the reservation but without establishing that
there is either sufficient unappropriated water to satisfy
the reservation or providing a means whereby there would bpe
sufficient wunoppropriated water to satisfy the reservation;
and

WHEREASe in order to provide for the orderly
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administration of the waters of this state and to facilitate
and preserve the purpose of allowing reservation of waters
to maintain a minimum flow or quality of waters to the
detriment of future consumptive uses of water in the states
the Legislature finds it necessary that the applicant or
holder of a reservation of water to maintain a minimum flows
levelsy or quality be requirede as a condition of either
receiving or continuing to haold such reservations to either
establish that there is sufficient unappropriated water to
satisfy such reservation or to provide a means whereby thera
witll be sufficient wunappropriated water to satisfy such

reservationa.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MUNTANA:
Section l. Section 85-2-316y #lAr i5 amended to read:
"35-2-316. Reservation of watarse (1) The state or any

political subdivision or agency thereof or the United States

or any agency thereof may apply to the board to reserve
waters for existing or future beneficial uses or to maintain

a minimum flows levels or quality of water throughout the

year or at such periods or for such length of time as the

board designates.
(2) Upon receiving an applications the department
shall proceed i1n accordance with 85-2-307 through B85-2-309.

Aftar the hearing provided in B85-2-309+ the board shall

-2- HS 529
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decide whether to reserve the water for the applicants The
department®s costs of giving notices holding the hearings
conducting investigationses and making records incurred in
acting uwpon the application to reserve wateres except the
cost of salaries of the department®s personnels shall be
paid by the applicante

{3) The board may not adopt an order reserving water
unless the applicant establishes to the satisfaction of the
boards:

{a) the purpose of the reservation;

{b) the need for the reservation;

{c) the awmount of water necessary for the purpose of
the reservation;

{d)} that the reservation is in the public interests;

{el _thaty——in——-the--case—-of--reservatiton-of-waters—-te

neintatn-a-sininua-flony-teyely-—or-qualjty-of—watery there

is or-wili-be-ande-avejlable sufficient unapproprjated water

to__satisfy _the resegrvation during the perjod or length of

time during which the reservation is_sought. or--desiqnated

by-the-boardy

{4} fA} In_the case of st} reservationsy-reqardltess—of

£
when-grantedy of water to maintain 3_minimus flows levely or

guality of watere the board asheid MAY reguirey 2as _a
condition of granting such reservation er--the--continuence
thereefy that the entjty holding such reservation either

-3~ HE 529
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prove _to_the board that there is_ sufficient unappropriated

water to _Ffully _satisfy such reservation or_make_provisiaon

for__the development _and_ _maintenance__of_ _off-stream ar

TRIBUTARY storage facilities for the purpose of low flow

infusion_sufficient to maintain_the minimum flowy levels or

quality of__water to _the extent _granted_in_the reservatiooy

after—prior-extsting-water—righta-have-been-sattsfieds--—For

purposes-—pf-—-this-sobsectiony-amoonts-of-water-reserved-for

minimom-fiow-may-be-diverted-and-stored-for-the--purpose--of

saeh~tow-Fiow-tnfusion.

(B} _THE BOARD _SHALL_CONSIDER THE_FCOLLOWING FACTORS _IN

DETERMINING _THE NEED 1O REQUIRE_ _OFFSTREAM _OR _TRISUTARY

STORAGE FOR_THE PURPGSE OF LOW-FLOW_ INFUSION TO_MAINTAIN__AN

INSTREAM_RESERVED RIGHT:

{1} WATER__SHORTAGES THAT CURRENTLY EXIST IN A STREAM;

{II) FREQUENCY GF LOW-FLOW_OCCURRENCES IN_A_STREAM;

LIIIy THE COSY OF THE GFFSTREAM OR__TRIGUTARY STIRAGE;

{IV) THE NEED TO_AUGMENT_STREAM FLOWwS_TO MAINTAIN WATER

QUALITY AaND AQUATIC ECLQSYSTEMS:

{v) _YHE COSY _OF THE OFFSTREAM_STORAGE;

{vl) WHETHER FUNDS ARE AVAJLABLE OR__wWILL _3ECGME

AVATLABLE TO CONSTRUCT THE STORAGE FACILETY;

{vI1) THE ECONOMIC LAND_BASE DISPLACED OR_INUNDAYED gdY

THE _OFFSTREAM OR_TRIBUTARY STORAGE; AND

{VITI) ANY OTHER FACTORS THE BOARD CONSIDERS PERTINENT.

—&-~ HB8 529
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{C) #When practicables such _storage sites _and_the waters

stored therein shall be utilized as muitiple-use facilitiess

inctuding but not_limited to Fish and wildlifes stockwaters

recreationy_irrigations_and_industrial usess and municipal

water supply augmentation. If the purpose of the reservation

requires construction of a storage or diversion facititys
the applicant er—helder shall estavlish to the satisfaction
of the board that there will be progress toward completion
of the facility and accomplishment of the purpose with

reasonable diligence in accordance with an established plan.

{5) The boards in__addition_ _to__the_ provisions__of

subsection_{4)s shall Jimit any reservations after May 9.
1979s for maintenance of minimum flows levely or quality of
warer that it awards at any peint on a stream or river to 3
maximum of 50% of the average annual flow of record on
gauged streams. Ungauged streams can be allocated at the

discretion of the boards subject to__the provisions of

subsection {4}.

[6) After the adoption of an order reserving waterss
the department may reject an application and refuse a permit
for the appropriation of reserved waters or mayy with the
approval of the boards issue the permit subject to such
terms and conditions it considers necessary for the
protection of the objectives of the reservations

(T} Any person desiring to use water reserved to 4

-5- HE 529
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conservation district for agricultural purposes shall make
application for such use with the districtes and the district
upon approval of the application must inform the department
of the approved usee. The department shall maintain records
of all uses of water reserved to conservation districts and
be responsible for rendering technical and administrative
assistance within the department's stsffing and budgeting
Timitations in the processing of such applications for the
conservation districtse.

{8} A reservation under this section shall date from
the date the order reserving the water is adopted by the
board and shall not adversely affect any rights in existence
at that time.

{9) The board shalls periodically but at least once
every 10 years» review existing reservations to ensure that

the objectives of the reservation and__the_ conditions _of

subsection__{4) are being met. Where the objectives of the

reservation or_the conditions _of subsection_ {4) are not

being mets the Dboard may extends revokey or modify the
reservationes

{10) The board may modify an existing or future order
originally adopted to reserve water for the purpose of
maintaining minimum flows levels or quality of waters so as
to reallocate such reservation or portion thereof to an

applicant who 15 a qualified reservant under this sectione.

-6- HE 529
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Reallocation ofF reserved water may be made by the board
following notice and hearing wherein the board finds that
all or part of the reservation is not required for its
purpose and that the need for the reallocation has been
shown by the applictant to ocutweigh the need shown Dy the

original reservant. WHEN__APPROVED_ _BY THE BOARDs WATER

RESERVED FOR MINIMUM_FLOwW_MAY BE DIVERTED AND STORED FOR_THE

PURPOSE OF LOW FLOW INFUSION. Reallocation of reserved water

shall not adversely affect the priority date of the
reservations and the reservation shall retain its priority
date despite reelfocation to a different entity for a
different use. The board may not reallocate water reserved
under this section oOn any stream or river more freguently
than once every 5 yearse

(L1} Nothing in this section vests the board with the
authority to alter a water right that is not 3 reservation.”

Section 2. Effective date. This act is effective on
passage and approvals

-End-
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