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47th Legislature LC 1052/01 L(. 105lj01 

l HOUSE BILL NO. ~ 1 conducting investigations, and making records incurred in 

~ £~-----------2 INTRODUCED BY 

3 

2 acting upon the application to reserve water, except th~ 

3 cost of salaries of the department's personnel, shall be 

4 A BILL FOR AN ACT ~NTITLEO: •AN ACT TO REQUIRE THE BOARD OF .. paid by the applicant • 

5 NATURAL RESOURCES AND CONSERVATION TO ALLJ~ ADEQUATE TIME 5 (3) The board may not adopt an order reserving water 

6 ~DR A CONSERVATION DISTRICT TG DEVELOP A PLAN TG UTILlZ~ ITS 6 unless the applicant establishes to the satisfaction of the 

7 Rt:SERVATlON OF WATER; TO REQUIRE THE: DEPARTMENT OF .'•ATURAL 7 board: 

8 RESOURCES AND CONSERVATION TO CO~PLY WITH A KEQUE~T FOR 8 (a) the purpose of the reservation; 

9 ASSISTANCE BY A DISTRICT ~ITHIN 12 MONTHS; AMENDING SECTIO~ 9 (b) the need for the reservation; 

10 85-2-316, MCA·" 10 (c) the amount of water necessary for the purpose of 

11 11 the reservation; 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 12 (d) that the reservation is in the public interest. 

13 Section 1. Section 85-2-316, HCA, is amended to read: 13 (41 If the pur~ose of the reservation requires 

14 "85-2-316. Reservation of waters. (1) The state or any 14 construction of a storage or diversion facility, th~ 

15 political subdivision or agency thereof or the United States 15 applicant shall establish to the satisfaction of the board 

16 or any agency thereof may apply to the board to reserve 16 that there will be progress toward completion of the 

11 waters for existing or future beneficial uses or to maintain 17 facility and accomplishment of the purpose with reasonable 

18 a ~inimu~ flow, level, or quality of water throughout the 18 diligence in accordance with an established plan. 

19 year or at such periods or for such length of time as the 19 (51 The board shall limit any reservations after Hay 

20 board designates. 20 9, 1979, for maintenance of minimu~ flow, level, or quality 

21 (2) Upon receiving an application, the department 21 of water that it awards at any point on a stream or river to 

22 shall proceed in accordance with 85-2-307 through 85-2-309. 22 a maximum of 50% of the average annual flow of record on 

23 After the hearino provided in 85-2-309, the board shall 23 qauged streams. Ungauged streams can be allocated at the 

24 decide whether to reserve the water for the ap?licant. The 24 discretion of the board. 

25 departraent•s costs of giving notice, holding the hearinq, 25 (6) After the aaoption of an order reserving waters. 
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the departlllent may reject an application and refuse a permit 

for the appropriation of reserved waters or may, with the 

approval of the board, issue the permit subject to such 

terms and conditions It considers necessary for the 

protection of the objectives of the reservation. 

(7) Any person desiring to use water reserved to a 

conservation district for agricultural purposes shall make 

application for such use with the district• and the district 

upon approval of the application must inform the department 

of the approved use. The department shall maintain records 

of all uses of water reserved to conservation districts and 

be responsible~--when_~~~--b¥--tbe--districts, for 

rendering technical and administrative assistance w+th+ft~he 

depe~tment~~--~te~~+n~--end--budget+n~-++m+tat+~ in the 

~epaLatlaD-_and processing of such applications for the 

conservation districts. Ibe~partcent shgll compJete__anx 

~sibilit¥ stud¥ -LeQU~~--the districts wjtbin_lZ 

mWJ.t~_2f_.tllLl;iJDil_J;bi:-L>U~Ylilll-!UU--Di41lia.--Ib..e__.b>l~~ 

~tewL-tbe tjue ..allw.~en__~velgp a gliio i aeotifUJ:lg 

R£Qjects for utjliziog a distcict~~tlgn_~-12~ 

1b2-~aosecvatjon disttict mg~a gpod faitb effoct• ~tbln 

it5 5taffing apg budget Jimjtatjpgs, to deyglog a plana 

(8) A reservation under this section shall date from 

the date the order reserving the water is adopted by the 

board and shall not adversely affect any rights in existence 

-3-
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at that time. 

(9) The board shall 9 periodically but at least once 

every 10 years. review existing reservations to ensure that 

the objectives of the reservation are being met. Where the 

objectives of the reservation are not being met, the board 

may extend, revoke, or modify the reservation. 

{10) The board may modify an existing or future order 

originally adopted to reserve water for the purpose of 

maintaining minimum flow, level• or qu,al ity of water, so as 

to reallocate such reservation or portion thereof to an 

applicant who is a qualified reservant under this section. 

Reallocation of reserved water may be made by the board 

following notice and hearing wherein the board finds that 

all or part of the reservation is not required for its 

purpose and that the need for the reallocation has been 

shown by the applicant to outweigh the need shown by the 

oriqinal reservant. Reallocation of reserved water shall not 

adversely affect the priority date of the reservation, and 

the reservation shall retain its priority date despite 

reallocation to a different entity for a different use. The 

board may not reallocate water reserved under this section 

on any stream or river more frequently than once every 5 

years. 

(11) Nothing In this section vests the board with the 

authority to alter a water right that is not a reservation.• 

-End-
-4-
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Approved by the Select 
Committee on Water 

HOUSE BILL NO. 494 

INTR~DUCEO BY CURTISS, ASAY 

A BILL FOR AN ACT ENTITLED: "AN ACT TO REQUIRE THE BOARD OF 

NATURAL RESOURLES AND CONSER~ATION TO ALLOW ADEQUATE TIME 

FOR A CONSERVATION DISTRICT TO DEVELOP A PLAN TO UTILIZE ITS 

RESERVATION OF WATER; TO REQUIRE THE DEPARTMENT OF NATURAL 

RESOURCES AND CONSERVATION TO COMPLY WITH A REQUEST FOR 

ASSISTANCE BY A DISTRICT WITHIN 12 MONTHS; AMENDING SECTION 

a5-2-316, MCAo" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE QF MONTANA: 

Section 1. Section 85-2-316• MCA, is amended to read: 

"65-2-316. Reservation of waters. {1) The state or any 

political subdivision or agency thereof or the United Stat€s 

or any agency th~reof may apply to the ooard to reserve 

waters for existing or future beneficial uses or to maintain 

a minimum flow. level, or quality of water throughout the 

yedr or dt such periods or for such length of time as the 

board designates. 

(2) Upon receiving an application, the department 

shall proceed in accordance with 65-2-307 through 65-2-309. 

After the hearing provided in 65-2-309, the board shall 

decide whether to reserve the water for the applicant. The 

department•s costs of giving notice, holdin(j the hearing, 
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conducting investigations, and making records incurred in 

acting upon the application to reserve water. except the 

cost of s.~laries of the department's personnel, shall be 

paid by the applicant. 

(3) The board may not adopt an order r~serviny water 

unless the appl1cant establishes to the satisfaction of the 

board: 

(a) the purpose of the reservation; 

(b) the need for the reservation; 

(c) the amount of water necessary for tm, purpos<> of 

the reservation> 

(d) that the reservation is in the public interest. 

{ 4) If the pur pose of tl'.e reservati on requires 

construction ·of a storage or diversion facility, the 

applicant shall establish to the satisfaction of the board 

that there will be progress toward completion of the 

facility and accomplishment of the purpose with reasonable 

diliJence in accordance with an established plun• 

( 5) The c:>oard sha II limit any reservations after "'ay 

9, 1979, for maintenance of minimum flow, lev~l, or quality 

of water that it awards at any point on a stream or riv~r to 

a maximum vf '5il% of the average annual flow of record on 

~auqed streams. Ungauged streams can be allocated at the 

discretion of the board. 

[6) After the adoption of an order reserving waters, 

-2- H'O 494 
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the department may reject an application and refuse a permit 

for the appropriation of reserved waters or mayo with the 

approval of the boardo issue the permit subject to such 

terms and conditions it considers necessary for the 

protection of the objectives of the reservation. 

(7) Any person desiring to use water reserved to a 

conservation district for aqricultural purposes shall make 

application for such use with the district. and the oistrict 

upon approval of the application must inform the department 

of the approved use. The department shall maintain records 

of all use3 of water reserved to conservation districts and 

be responsible~~~~-~g~~ed _Qy__th~_Ql~trict~ for 

renderin~ t~chnical and administrative assistance w+~h;ft-~~ 

depe~~~"~£~--~~e~*"~--eftd--&udget+ft~--++~tet+~ in the 

~R~ioo_~~ processing of such applications fur the 

conservation districts. The~~lli~~~~lli_.J!.!TrliN ITS 

ST AE~21'10 ___!&! OGli!~.!.!.!!.!!AT !QNS~ ~R~te ...2!!X-f!l:2.UQl!.lli 

~tudy __ r !l:.ID!~§k~~--the_f! i str: ict~_l!i!h i!L!L.!!!~Lof the 

!i ~ the_~~L!@L~~!!!!l:...E.~.r.L~!.U~!!L!~-~ 

ill2!!:~ to ~~~!2IU!-'!l~!! i dentiftl!!9..J!!.2l~ll-.!.2L.!!.ti!illillJ 

~---21~trict!!- reservation so long as the conserv~!l2!! 

ill1!.UL~2L~--9Q~aith_efforto_ffi~in_l!.Litaffl.!!g_ and 

budget ljmjt~ti~!O develop a_g!~~ 

(8} A reservation under this section shall date from 

the date the order reserving the water is adopted by the 

-3- H8 494 
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board and shall not adversely affect any rights in existence 

at that time. 

{91 The board shall, periodically but at least once 

every 10 years. review existing reservations to ensure that 

the objectives of the reservation are being met. Wnere ttl.? 

obJectives of the reservation are not being met. the board 

may extend, revoke, or modify the reservation. 

(10) The board may ~odify an existing or future order 

originally adopted to reserve water for th~ purpose of 

maintaining minimum flowo levelo or quality of water, so as 

to reallocate such reservation or portion thereof to an 

applicant who is a qualified reservant under this section. 

Reallocation of reserved water may be made by the board 

following notice 

all or part of the 

purpose and that 

and hearing wherein the board finds that 

reservation is not required for its 

the need for the reallocation has been 

shown by the applicant to outweigh the need shown by the 

original reservant. Reallocation of reserved water shall not 

adversely affect the priority date of the reservation, and 

the reservation shall retain its priority date despite 

reallocation to a different entity for a different use. The 

board May not reallocate water reserved under this section 

on any stream or river more frequently than once every 5 

years. 

(ll) Nothing in this section vests the board with the 

-4- HR 494 
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1 authority to alter a water right that is not a reservation.• 

-End-

-5- Hg 49<t 
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HOUSE BILL NO. 494 

INTR~DUCEO BY CURTISS, ASAY 

A SILL FOR AN ACT ENTITLED: "AN ACT TO REQUIRE THE tlOARO OF 

NATURAL RESOURCES ANLJ CONSERVATION TO AllOW ADEQUATE TIME 

FOR A CONSERVATION DISTRICT TO DEVELOP A PLAN TO UTILIZE ITS 

RESE~VATION OF WATER; TO REQUIRE THE DEPARTMENT OF NATURAL 

RESOURCES ANa CONSERVATION TO COMPLY WITH A REQUEST FOR 

ASSISTANCE BY A QISTRICT WITHIN 12 MONTHS; AME~DING SECTI~N 

3~-2-316, MCA." 

BE IT E~ACTEO BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-316• MCA, is amended to read: 

"85-2-316. Reservation of waters. (1) The stat~ or any 

political subdivision or agency thereof or the United States 

or any ag~ncy thereof may apply to the ooard to reservP 

waters for existing or future beneficial uses or to ma1ntain 

a minimum flow, level, or quality of water throughout the 

yedr or at such periods or for such length of time as the 

bo}rd designates. 

(2) Upon receiving an application, the department 

shall proceed in accordance with 85-2-307 ~hrough 85-2-309. 

After the hearing provided in 85-2-309, the board shall 

decide wr."ther to reserve the water for the applicant. The 

department•s costs of giving notice, holdiny the tJe.:>ring, 
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conducting investioations, and making records incurred in 

acting upon the application to reserve water, except the 

cost of salaries of the department's personnel. shall t>e 

paid by the applicant. 

(3) The board may not adopt an order reserving water 

unless the applicant establishes to the satisfaction of the 

board: 

(a) the purpose of the reservation; 

(b) the need for the reservation; 

1 c} the dmoun t of water necessary for th<e purpose of 

the reservation; 

(d) 

(4) 

t:t·-at the res~rvation i" in the public interest. 

If the purpose of the reservation requires 

construction of a storage or diversion facility• the 

applicant shall establish to the satisfaction of the board 

that ther~ will be progress toward completion of the 

facility and accomplishment of the purpose with reasonable 

ddijence in accordance .. ith an established ?l"n• 

( 5) The ooard shall 1 imit any reservations after 1'1ay 

9, 1979, tor maint"nance of minimum flow. lev~l. or quality 

of water that it awards at any point on a stream or river to 

a maximum 0f 50% of the average annual flow of record on 

'lauqed str•'ams. Un-~auged streams can be allocated Jt the 

discretion of the board. 

( 6} After the adoption of an order reserving waters, 

-2- H 0 494 
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the jepartment may reject an application and r~fuse a permit 

for the appropriation of reserved waters or mayo with the 

approval of the board, issue the permit subject to such 

terms and conditions it considers necessary for the 

protection of the objectives of the reservation. 

(7) Any person desiring to use water reserved to a 

conservation district for agricultural purposes shall make 

application for such use with the district. and the aistrict 

upon approval .:;of the application must inform the department 

of the approved use. The department shall maintain records 

of all uses of water reserved to conservation districts and 

be responsible~~-~~sted __ Qy__th~~~trict~ for 

rendering t~chnical and administrative assistance ~~~h*"-~~ 

l'l~s~~f'l~.a~-~'teH*n~--ef'ld--!tad~l!'t~n~--H·~'t~j-~ in the 

~~ration_~~ processing of such applications for the 

conservation districts. !!!~~art~n!-~n2!!z_~~- ITS 

STA!;FIN~~ND_fu!_Q§f!!~.!:~!I!T JONS, ~J2~te~.Lf~~i!lli 

H~!U __ r~~~~-.!!.L-l!!.!L_~.ll!!. ict~~!.h in__!L_~onthL.Q.I~ 

1i~-~-..!~9~L~~~ ThL!?~ sha~~!!L1~- ti 111e 

ill2!!~ to d eve 1 QJ2~E2!!.iQ~ifti!!.£L2!:!Uec t s for uti 1i zing 

~--d i str i ct~___r~~!..'!@t ton_2£._-.!.2!!9 as the conservation 

di str ict_mak~L9Q.Q~L!.!!i th~rt,_wi t!!in_l!.L~taff i!19_~ 

bud~limi12ti~.L..1!Ldeve!21L..2-lli211.!. 

(8) A reservation under this section shall date from 

the date the order reserving the water is adopted by the 

-3- HB 494 
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board and shall not adversely affect any rights in existence 

at that time. 

{ 9) The board shall• periodically but at least once 

every 10 years. review existing reservations to ensure that 

the objectives of the reservation are being met. wnere the 

objectives of the reservation are not being met. the board 

may extend. revoke, or modify the reservation. 

(10) The board may modify an existing or future order 

originally adopted to reserve water for th~ purpose of 

maintaining minimum flowo levelo or quality of water, so as 

to reallocate such reservation or portion thereof to an 

applicant who iS a qualified reservant under this section. 

Reallocation of reserved water may be made by the board 

following notice and hearing wherein the board finds that 

all or part of the reservation is not required for its 

purpose and that the need for the reallocation has been 

shown by the applicant to outweigh the need shown by the 

original reservant. Reallocation of reserved water shall not 

adversely affect the priority date of the reservation, and 

the reservation shall retain its priority date despite 

reallocation to a different entity for a different use. The 

board ~ay not reallocate water reserved under this section 

on any stream or river more frequently than once every 5 

years. 

(1l) Nothing in this section vests the board with the 

-4- HE' 494 
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authority to alter a water right that is not a reservation." 

-End-

-5- H3 494 
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HOUSE BILl NO. 494 

I NTROOUC EO BY CURTI S S, A SAY 

A BILL FOR AN ACT ENTITLED: •AN ACT TO REQUIRE THE &OARO OF 

NATURAL RESOURCES AND CONSERVATION TO ALLOW ADEQUATE TlHe 

FOR A CONSERVATION DISTRICT TO DEVELOP A PLAN TO UTILIZE ITS 

RESERVATION OF WATER; TO REQUIRE THE DEPARTMENT OF NATURAl 

RESOURCES AND CONSERVATION TO COMPlY WITH A REQUEST FOR 

ASSISTANCE BY A DISTRICT WITHIN 12 MONTHS> AMENDING SECTION 

85-2-llbt MCA.• 

BE IT ENACTED BY THE lEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-316• MCAt is a~ded to read: 

•a5-2-316. Reservation of waters. (1) The state or -any 

political subdivision or agency thereof or the United States 

or any agency thereof aay apply to the board to reserve 

waters for existing or future beneficial uses or to maintain 

a minimu~ flow, level, or quality of water throughout the 

year or at such periods or for suc·h length of tiMe as the 

board designates. 

(2) Upon receiving an application• the departMent 

shall proceed in accordance with 85-2-307 through 85-2-309. 

After the hearing provided in 85-Z-309, the board shall 

decide whether to reserve the water for the applicant. The 

departMent's costs of giving notice, holding the hearing, 
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H8 0494/03 

conducting investigations, and aaking records incurred in 

acting upon the application to reserve water• except the 

cost of salaries of the departMent's personnel, shall be 

paid by the applicant. 

f3J The board •ay not adopt an order reserving water 

unless the applicant establishes to the satisfaction of the 

board: 

(aJ the purpose of the reservation; 

(bJ the need for the reservation> 

(c) the a•ount of water necessary for the purpose of 

the reservation; 

(d) that the reservation is in the public interest. 

(4) lf the purprise of the reservation requires 

construction of a storage or diversion facility. the 

applicant shall establish to the satisfaction of the board 

that there wi II be progress toward COAipletion of the 

facility and acca.plishaent of the purpose with reasonable 

diligence in accordance with an established plan. 

(5) The board shall li~it any reservations after May 

9, 1919o for maintenance of •iniMUm flow, level, or quality 

of water that it awards at any point on a strea~ or river to 

a MaxiMUm of 50% of the avera9e annual flow of record on 

ga .. ged streaR!s. Ungauged stre-s can be allocated at. the 

discretion of the board. 

(6) After the adoption of an order reserving waters. 

-z- HB 494 
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the depart~nt may reject an application and refuse a permit 

for the appropriation of reserved waters or may. with the 

approval of the board• issue the per•i t subject to such 

terms and conditions it considers necessary for the 

protection of the objectives of the reservation• 

{7) Any person desiring to use water reserved to a 

conservation district for agricultural purposes shall aake 

application for such use with the district. and the district 

upon approval of the application must inform the department 

of the approved use. The departMent shall maintain records 

of all uses of water reserved. to conservation districts and 

be responsible~~-~g~_!!~-~-!~e districts, for 

rendering technical and administrative assistance ·~*n-~ 

d~~~~~-~a~~*ng-and-b~tftg~+r.+~e~?~ WITH!M__!~ 

DEPART~T•S STAFFJ~G AND BUDGETING -~!!!IONS in the 

~aration and processing of such applications for the 

conservation districts. The __ ~~.ent shall, WITHIN ITS 

STAFEING AND BUDGETING LIMITATIONSo complete any feasibility 

study requested 2x_!he districts within 12 .anths of the 

ti.e_!!!L._.!.!gyest was illade. The boS!rd shall extend the_ti.e 

allowed to devel~!~n identifyin~otects for utilili29 

_!!_5!fi!!i ct ".!-t~rvat i~2_ lon_g__!!!_~_consena!.l.2!l 

district_!!!!kes~~fait~.!!d;.1 within its staffing and 

!!U~t li•itations, to deve1~....2!§~ 

{8) A reservation under this section shall date fros 

-3- HS 494 
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the date the order reserving the water is adopted by the 

board and shall not adversely affect any rights in existence 

at that time. 

(9J The board shall• periodically bUt at least once 

every 10 years,· revi·ew existing reservations to ensure that 

the objectives of the reservation are being met• Where the 

objectives of the reservation are not being met. the board 

may extend, revoke, or modify the reservation. 

{10• The board may modify an existing or future order 

originally adopted to reserve water for the purpose of 

maintaining •inimu• flow. level, or quality of water, so as 

to reallocate such reservation or portion thereof to an 

applicant who is a qualified reservant under this section. 

Reallocation of reserved water may be •ade by the board 

following notice and hearing wherein the board finds that 

all or part of the reservation is not required for its 

purpose and that the need for the reallocation has been 

shown by the applicant to outweigh the need shown by the 

original reservant•· Reallocation of reserved water shall not 

adversely affect the priority date of the reservation, and 

the reservation shall retain its priority date despite 

reallocation to a different entity for a different use. Tne 

board •ay not reallocate water reserved under this section 

on any ·strea• or river aore frequen·tl y than once every 5 

years. 

-It- H8 494 
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1 (11) Nothing in this section vests the board with the 

2 authority to alter a water right that is not a reservation.• 

-End-

-5- HS 49lt 



March 10, 1981 

SENATE STANDING CO~~ITTEE REPORT 
(Agriculture, Livestock & Irrigation) 

That House Bill No. 494 be amended as follows: 

1. Page 3, line 14. 
Following: •• iimiota-tio!'l8 '' 
Insert: "within the department's staffing and budgeting limitations" 


