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i 1 (ii) arson as defined in 45-6-103;

P INTRADUCED BY 2 {iii) aggravated assault as defined in 4%-5-202;

5 ;é ‘7fi;éf 3 {iv}) robbery as defined in 45-5-%01;

4 A BILL FOR AN ACT ENTITLED: ™aAN ACT 7O 2EVISE THE YQUTH 4 {v) burglary or aggravated burglary as defined in

3 COURT  ACT; CHANGIKE  THZE CRITERIA FO7Z TPANSFER TO DISTRICT ® 437672043

& COURT; ALLOWING 10 WORKING DAYS FOR FILING A PETITIGNS ¢ (vi) sexual intercourse without consent as defined in

7 CHANSING  THE PROVISIONS FOR RETAINING FINGERPRIAT AND b #5-3-3033

£  PHOTOGRAPHIC RECORDS; PROHIBITING CONSIOERATION OF INSURANCE 8 {vii) aggravated kidnapping as defined in 45-5-303;

g CGHPENSATION TO A VICTIM; PROVIDING FOR APPOINTED COUNSEL 9 (viii) possession of explosives as defined in 45-3-335;
10 WHEN THE YOUTH AND HIS PARENTS ARE UNABLE TO RETAIN COUNSEL; 10 {ix} eriminal sale of dangerous drugs for profit as
11 ALLCRINS LAW ENFORCEMENT  OFFICERS ACCESS TG YOUTH COURT 11 included in 45-9~101;

12 RECURDS 3 AMENOING SECTIONS 41-5-206s 41-5-301s  41-5-304, 12 ix) _oitempt os defined in 45-4-103 of apy of the _acts
13 41-5-493y 41-5-511y 41-5-522y 41-5-6033¢ AND 41-5-5C5s <CA." 13 enumerated ip subsections £1){a)f{i) through (1){a}lix);

14 14 (b} a hearing on whether the transfer should be made
15 5F IT SAACTED BY THE LEGISLATURS OF THFE STATS CF FONTANA: 15 is hald in conforrity with the rules on 3 hearing on 2
15 Saction ls Section 41-5-20&49 MCAs is amended to read:s 16 petition alleging delinquencys except that the hearing will
17 "41-5-2%%. Transfer to criminal courte {1} After a 17 be to the youth court without a jury;

15 petition has been filed alleging delinguzncys the court mey i3 {c) notice in w@writing of the Ltimey 2l3ces and purpcse
19 shalls upon motion of the county attorneys before hearing 13 of tne hearing is given to tha ycuth, his counsely and his
20 the petition on its meritss transfer the ratter of 26 parentss quardians or custodian at lTsast 17 days before the
21 srosacution to th: aistrict court if: 21 hearing; and
22 {2) the vyouth charced was 16 y=20rs of z22¢ or more 3t 22 {4} the court finds upon the hezarinc of a1l relevant
23 th2 time of the conduct allegeo ts be unlawful  2nd +he 2z evidence that therz are reasonable grounds to bpelieve that:
24 unlawful =ct is one or more of the follewing: 24 (i) the youth committed the delinguent act allegeds;

25 {i) criminal homicide as defined in 45-5-101; 25 {ii) the sericusness cf the offense and the protection
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of the community require treatment of the youth beyond that
afforded by juvenile facilities; and

{(iii) the atleged offense was committed in an
aggressivey violents or premeditated msannere

(2) 1In transferring the matter of prasacution to  +the
district courts the court shatd @m3y also consider the
fcllowing factors:

{2) the sophistication and maturity of the youthy
determined by consideration of >his homes environmental
situstions and emotional attitude and pattern of livings

{b) the record and previous nistory of th2 youth,
including previous «contacts with the youth courty law
enforcement agenciess youth courts in other jurisdictions,
prior pericds of probationy and pricr commitwents to
Juvenile institutions$s Homevers lack of _a _pricr _juwsnile
history will _pot of  itself be grounds for deaying the
trapafere

{c) _the severity of the offensel

tetid) the prospects for adequate protection of the
public and the 1likelihood of reasonadle rehabilitation of
the youth by the use of proceduress services: and facilities
currently available to the youth courte

{3) Upon transfer to district courts the judge shall
make Written findings of the reasons why the jurisdiction of

the <court was waived and the case transferred to district
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courte

(4) The transfer terwinates the jurisdictiarn of tha
court over the youth with respect %o tife acts alleczd in ths
petitions No  youth may be presscutsd in the district csurt
for a criminal offense originally subjact to th<
jurisdiction of +the youth ccurt unlsss tie caisz has cesn
transferred as provided in this sectione

{5} Upon order of the court transferring tne c3=: E
the dJistrict courty the county attorney shall file <hs
information against the youth without unreasonatble 2elay.

(&) _Any offense not sonymersted. in subsscitigo. {13{3)
that _arises _during the comgpission of = crire coumzratad ic
subsection (11{a) may Qg3

{fa)_.tried ip youtb gourti

{b} _tramsferred to _district couck with oo cffoass
Rouscrated. . in__subsection {11Lals woon wotion of the gounty
etiorpey apd accephence by tha district _court judgcse

1+64[2) If & youtn is fouad juilty in jistrics o .urr v
any of the offenses snuueratea in subsection {1)(<} 2t tris
section and is sentented to the state prisony his comwitienc
shall be to the department of institutions which shol}
confine the wyocuth in whatevar institution it considers
2ronore™

Section 2« Section 41-5-331¢ MCAs is amendad to r2ud:

"4]1-5-301. Preliminary investigation and dispositione.
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{1) #whenever the court receives information from any agency
or persony based upcn reasonable groundsy that e ycuth is or
2ppezars to be 2 delinguent youth or a youth in ne=d cof
suzervision ory being subject to a court order or consent
crdars has violated the terms thercofs the nrobation officer
siall make a preliminary inquiry into the matters

{2) The probation officer may:

{a} require the presence of any person relevant to the
inguiry;

{b)} request subpoenas from the judge to accomplish
tiis purposes

(c) require linvestigation of the matter by any law
enforcement agency or any other approgriate stete or ‘local
agencye

{3y If the prebation officer detarmines that the facts
indicaete a vyouth in need of <cares th2 matter shall bte
imirediately referred to the adepartient of sccial and
rehabilitation services.

{#) (&) The probation officer in th2 conduct sf the
oreliminary inquiry shali:

(i} advise the youth of the youth®s rights under this
chapcer and the constitutions of thz state of Xontana and
th= “Ypit2c States;

{ii) determine whether th2 asatter s witnin the

jurisdiction of the court;
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{iii) determines if the yecuth is in destention or
shelter cares whether such detention or shelter care should
be continued based upon criteria set forth in 41-5-305.

() Once relevant information is securedy the
probation officer shall:

(i) determine whether the interest of the public or
the youth requires that Further action btz taken;

{ii) terminate the inquiry upon the determination that
no furthar action be taken;

{iii) relezase the youth immediately upon the
determination that the filing of a petition is not
authorizeds.

{3} The probation officer upon determining that
further action is required may:

(2} provide counsa2lings refar the youth and his
parents to another agency providing appropriate saervicass or
take any cther action or make any informal adjustment that
does not inwvolve probation or detention;

{b) provide for treatment or adjustment involving
probstion or other disposition authorized wunder 41-5-4C1
through 41-5-4C3y provided such treatment or adjustment is
veluntarily accepted by the youth's parents or guardizn  and
the youtns and provided furth2r tnat said matter is referred
immedtately to the ccunty attorney for review and that the

probation officer proceed no further unless autherized by

-~ HB #80
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the county attorney;

(¢} refer the matter to the county attorney for Filing
a petition charging the youth to be a delinquent ycuth or a
youth in need of supervisions

(6) A petition charzing a youth hald in detention must
be filed within 5 10 working days from the date the youth
was first detasined or the patition shall be dismissed and
the youth released unless good cause is shown +to Ffurther
detain such youthe

(7) If no petition is filed under this sections the
complainant and victime if anys shall be informed by the
probation officer of the action and the ressons therz2for and
shall be advised of the right to submit the matter to the
county attorney for reviewe The county attorneys upon
receiving a request for reviaws shall consider th: foctsy

consult with the probation officers and nake tha finz2l

™

decision as to whether a 3etition shill or sh=11 not &
filede®

Section 3. Section 41-5-304y MCAs is amendec to read:

"41-5-304« Fingerprints and photographss (1) Title 46
shall apply to all law enforcement investigations relating
to a complaint alleging a delinquent youth or youth in need
of supervisiony except that:

(a) no youth may be fingerprinted or photegrephed for

criminal identification purposes except by order of ths
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youth court judge;

(b} no fingerprint records or photographs may be fileg
with the Ffederal bureau of investigations the Hontana
department of justices or any other then the originating
agencys except for sending the fingerprints or photographs
tc any law enforcement agency for comparison purpcses in the
original investigation.

{(2) At-——sueh~—time-—as——the-proceedings~in—the-mettery
inctuding-appesisy-are—conpietey—the-finderprint-recerds-and
photographs-sheli-bhe—destreyedv——Howevery——such--fingqerprine
Eingerprint records and photographs mey shall be retained by
the criginating agency for-a—specific-period-when—ordered-by
the-~court~—for~guod-cause-sheown yunitil the ycuth reaches the
age of majority or_ upntil. the Jjudge orders _ihe _records
destroyeds"

Section 4« Section 41-5-403y MCAs is amended to read:

"41-5-403. Disposition permitted undar informal
ad justmente (1) FThe following dispositions may be imposed by
informal adjustment:

{a) probations

{b} placement of the youth in a licensed fcster hcme
or other home approved by the court;

{c) placement of the youth in a private agency
responsible for the care and rehabilitation of such a youths

including but not limited to a district youth guidance homes;

-8 -
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{d) transfer of Jegal «custody of +the ycuth to the
department of institutionse provided that such commitment
does not authorize the department of institutions to place
the youth in a state youth correctional facilitye and such
commitment may not exceed a period of & months without =
subsequent orcder of the courte after notice and hearing;

(e} restitution upon approval of the youth court
judges

(2) In determining whether restitution is appropriate
in a particular casey the following facters nay be
considered in addition to any other evidenca:

{a) age of the youths;

{b) ability of the youth to pay;

{c) ability of the parents or legaY gJuardian to pav;

{d) awount of damage to the ‘victimi and

{e) 1legal remedies of the victime_ howsyer the _abiliiy
of the _yiclim. or his iosursr to stand apy loss may not be
considered ip any casee™

Section 5« Szction 41-%5-511y ¥CAy is arended to raadi:

"41-5-511. Ricght to counsele In 2311 oroce=dings
fcllowing the filing of a2 netition alleging a delinguant
yeut: or youth in need of supervisions the yauth and the
2arznts or guardgicn of the yceuth s5nall be advised by ths
court ory in the absence cf the courty py its repres2nptative

that the vycuth may be represented by counsel a2t all stages
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of the proceedingse If counsel is not retained or if it
appears that counsel will not be retaineds counsel shatd pay
be appointed for the youth if_the parepts and ihe youth are
unable to_provide counsel unless the right +to appointed
counsel is waived by the youth and the parents or guardiane
Neither the youth mor his parent or guardian may waive
counsel after a petition has been filed if commitment to a
state correctional facility or to the department of
institutions for a period of more than & months may result
from adjudicatione®

Section 6« Section 41-5-522, MCAs is amended to read:

n41-5-522. Dispositional hearinge {1) As soon as
practicable after a youth is found to be a delinguent ycuth
or a youth in need of supervisions the court shall conduct 3
dispositional hearinge The dispositional hearing may involve
a determination of financial liability as provided in
41-5-305 and 41~5-806.

{2) Before conducting the dispositional hearings the
court shall direct that a social summary or predisposition
report be made in Wwriting by a probation officer concerning
the youths his familye his envircnmenty and other matters
ralevant to the need for <care or rehabilitation or
gdisposition of the casee. The youth court may have the youth
examinads and the results of the examination shall be made

available to the court as part of the sccial summary or

o HE 430
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predisposition reporte The court may order the examination
of a parent or guardian who gives nhis consent and whose
ability to care for or supervise z youth is at issue hefora
the courte The results of such examination shall be includeo
in the social sumrmary or predisposition reporte The youths
his parentss guardiany or counss?“shall have the right tec
subpoena all persons who have prepared any portion of ths
social summary or predisposition report and shall have the
right to cross-examine said carties at the dispositional
hearinge

() Dgfense counsel shall bDe furnished with 2 copy of
the sociatl summary or preaisposition report and
psycholagical report prior to the dispcsitional hearinos

{4) The dispositional hearing shall be conducted in
the manner set forth in subsections {3)s (%)y and (5) of
41-5-521. The court shall hear 3all svidence relevant to =2
proper disposition of the case pest serving the interests of
the youth and the publice Such evidence shall iacludes but
not be limited toy the social summary and predisposition
report provided for in subsection (2) of this sections

{5) If the court finds that it is in the bast interest
of the youths the youths his parentss or gquardian may be
temporarily excluded from the hearing during the taking of
evidence on the issues of nead for treatment and

rehabilitations
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() In determining whether restitutions as z2uthorizen
by 41-5-523(1)(f)s is appropriate in a particular casey th=
following factors m3y be considered in addition to any other
evidences

{(a) age of the youth;

{b) ability of the youth tc pay;

{c} ability of the oarents or legal juardian to pay;

(d) amount of damage to the victim; ang

{e) 1egal remedies of the victims Doweyer the obility
ef_the victim ocr his insurec to stond any 19ss__xay. . ngt. he
cgnsidered jo _any cases"

Section T« Section 41-5-603y *CAy is 2mended to reand

¥41-5-603. Youth court razcordse (1) Ycuth court
recordssy including socialy medicaly =znd psychological
recordss reports of preliminary inguiriess rradispositional
studiess and supervision records of probationarse are open
to inspection prior to the sealing of tne racords onlvy  te
the following:

{a) the youth court and its professionzl steff;

(b) representatives of any aqency providing
supervision and having legal custody of a youthj

(c). any other persons by order of the courty having a
legitimate interest in the case or in the work of the court;

{3} any court and its probation and other professional

staff or the attorney for a convicted csrty who had bean 2
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narty to proceedings in the youth court when considering the

sentence to be iwposed upon such party;
{2) the county attorney;

L£) law eoforcement  officzrs _of  montange. _when

pecessary  for _ths _dischoarge of their imiediate dutjiss_apg

when approved py the youth court judge:

tf+(g)l the youth who is the subject of the report or
recordes after he has been emancipated or reaches the age of
na joritye

{2) AVl or any part of racords information secured
from reccrds listed in subsectiaon (1) of this secticny when
presented to and used by the court in a proceading under
this chapteres snall also be made availeble to the ccunsel
far the psarties to tha prcoceedingse

t3) A1l other court racordsse including dockate
petitionss motionss and other pacers filed in & cases
transcripts of testimonyy findingse wverdictsy 2rierss anc

decrezsy shall be open to inspection by those persons and

agencies listed in subsection {1} of tnis secticn and the
parties to the precceedings and their couns2il.
(+) Al information abta3in2d in discharge of an

sfficiel duty by any officer or sther employees of the youth
court shall De privileged and sh3ll not be disclosed to
snyene oth=r then the judye and othars aptitled wunaer this

cihispter to receive such informations unless otharwise
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ordered by the judgee
{5} After ycuth court recordsy reports of preliminary
inquiriesy predispositiona? studiess and supervision records

cf Gorobationers are sealeds they are not open to inspection

excepts upon order of th2 youth courte for jood czuse s

{(2) those persons and agencies 1listad in subsection
(1); and

{b} adult prohation professional staff preparing a
presentence report on & youth who has reaehed the age of
majoritys®

Section 8 Section 41-5-8054 MCAy is 2mended to read:

"41-5-805. Financial investigation by county welfare
deparimente (1) Whenever a disposition under 41-5-403,
41-5-523y or 41-5-5:i4 involves placement in 2 foster homes
child care agencyes group homes of private treetment facility
and the department of sccial and rehabilitation services Qo
any brapncip.of the youth court is resconsible for all or part
of the cost of such placements the probation officer or the
court shall notify ths department af social  and
rehabiltitation services and order the county wel fare
department or _any branch of tha youih couri in the ycuth's
county of residence t& conduct an investigation of the
finarncial stetus cf the vyouth's parents or guardianshiy
assetse Fecllowing an adjudicatory heasring in which a youth

is determined tc be a delinguent youth or z youth in need of

w HB Y50
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supervisions the court may order the county welfare
department to conduct a financial status investigation.

{2) Upon receipt of the orderes the county welfare
department or _any.  _pPrapch. of the ygouth court shall make an
investigation for the purpose of ascertaining the residence
of tha parents or guardian of the youth and the financial
ability of the parents or the adzguacy ¢f the auardianship
assets to pay the cost of supporting the youth in the foster
homes <child care agencys group homes Or private treatment
Facilitye A written report of the investigation shall be
filed with the court having jurisdictions the department of
social and rehabilitation servicesy and the department cof
institutionsy and a copy shall be sent to the parants or
guardian of the vyouth or tc any other party to the
proceedings™

-End-
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Approved by Committee

on Jediciary

1 - HOUSE BIiL NOe 480 13 (1} criminal homicide as defined in 45-5-101;

2 INTROOUCED dY MATSKOs KEYSERy SCHULTZy DEVLINs MOGRES 2 {ii) arson as defined in 45-6-103;

3 HEMSTADy Je G*HARAy NILSONy GOODOVER,s BRIGGSs KEEDY 3 tiil) aggravated assault as defined in 45-5-202;

FA & {iv) robbery as defined in 45-5-401%;

S A BILL FOR AW ACT ENTITLED: “aAN ACT TO REVISE THE YOUTH 5 fv) ©Dburglary or aqggravated burglary as defined in
& COURT  ACT; CHANGING TYHE CRITERIA FOR TRANSFER TO DISTRICT -] 45-6-204;

T COURT; AEEOWING-10--WBRKENG--PA¥S—FBR--FILENG-~A——PEFIFEONE T {vi} sexual intercourse without consent as defined in
3 CHANGING THE PROVISIONS FOR RETAINING FINGZRPRINT AND a 45~5-503;

9 PHOTOGRAPHIC RECGRDS; PROHIBITING CGNS]B&RATIGN'GF INSURANCE 9 {vii} aggravated kidnapping as defined in 45-5-303;

10 COMPENSATION Ty A VICTI#M; PRUVIDING FUR APPOINTED CJIUNSEL j1¢] (viii} possession of explosives as defined in 45-8-335;
11 WHEN THE YOUTH ANC HIS PARENTS ARE UNASBLE TO RETAIN COUNSEL; 11 {ix) criminal sale of dangerous drugs for profit as
12 ALLOWING LAW ENFORCEMENT OFFICERS ACCESS TO YJUTH COURT 12 included in 45-9-101;

13 RFCOROS; AMENDING SECTIONS 41-5-206+ 41-5-301, 41-5-304, i3 {x}) _attempt as defined in_45-4-103 of any of the _acts
14 41-5-403s 4L-5-511ls 41-5-522+ 41-5-603+ AND 41-5-805+ MCA." 14 enumerated_in_subsections_(1}(a){i) through_ {1}(a)fix);

i5 15 {b) a hearing on whether the transfer should be made
i6 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 18 15 held in conformity with the rules on a hearing on a
17 Section le Section 41-5-206y MCAy is amended to read: 17 petition alleying delinquencys except that the hearing will
18 "41-5-206. Transfer to criminal court.e (1) After a 13 be to the youth cCourt without a jury;

19 petition has been filed atleging delinguencys the court may 19 {c} notice in writing of the times places and purpose
20 shally upon wmotion of the county attorneys before hearing 20 of the hearing is given to the youths his counsels and his
21 the petition on 1its meritse transfter the matter of 2! parentss quardiany or custodian at least 10 days before the
22 prosecution to the district court if: 22 hearing; and

23 {a) the vyouth charged was 16 years of age or more at 23 {d} the court finds upon the hezaring 6? all relevant
24 the time of the conduct alleged to be unlawful and the 24 evidence that there are reasonable grounds to oelieve that:
25 untawful act is one or more of the following: 25 {i} the youth committed the delinguent act alleged;

-2- HE &30
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(ii}) the seriocusness of the offense and the protaction
of the community require treatment of the youth beyond that
afforded by juveniie facilities; and

{iii)} tne alleged offFense wWas committed in  an
aggressives violents or premeditated manner.

{2) in transferring the matter of prosecution to the
district courts the court shat+ may also consider the
following factors:

{a) the sophistication and maturity of the youthy
determined by consideration of his homes environmental
situations and emotional attitude and pattern of living;

(b} the record and previous history of the youths
including previous contacts with the youth courts law
enforcement agenciess youth courts in other jurisdictions,

prior periods of probations and prior commitments to

juvenile institutionsts Howevers lock of _a prior__juvenile

history will not of itself be grounds for denying the

fc)__the_severity_of the offense;

fe¥xfd) the prospects for adequate protection of the
pubdic and she:: likelihood of reasonable rehabilitation of
the youth by the use of proceduresy servicesy and facilities
currently available to the youth Courte

(3) Upon transfer to district courts the judge shall

make written findings of the reasons why the jurisdiction of

~3- HB 4380
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the court was waived ang the case transfarred to district
courte.

{+) The transfer terminates the jurisdiction of the
court over the youth with respect to the acts allegea in the
petitiones No youth may be prosecuted in the gistrict court
for a criminal of fense originally sub ject to the
jurisdiction of the youth court unless the case has been
transferred as provided in this sectione

(5) uUpon order of the court transferring the case to
the district courts the county attorney shall file the

information against the youth without unreasonable delaye

{6} _Any offense not _enumerated_ _in__subsection _{13}(a}

that  arises _dauring the commission_of a _crime_enumerated _1n

subsection_fl}{ia] may be:

{3)__tried_in youth court;

[b)__transferred_to__district _court with _an_ _offense

enumerated_  in_ subsection [1}{a)s upon motion of the county

attorney and_acceprance Dy the district court judgee

+6%{7}) If a youth is found guilty in district court of
any of the offenses enumerated in subsection (l){a) of this
section and is sentenced to the state prisons his commitmwent
shall be to the department of institutions which shall
confine the youth in whatever institution it considers
propera”

Section 2. Section 41-5-301s MCAs is amended to read:

- HE 440
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¥41-5-301l. Preliminary investigation and dispositione
{1} Hhenever the court receives information from any agency
or persons based upon reasonable groundsy that a youth is or
appears to be 3 delinquent youth or a youth in need of
supervision ors Oeing subject to a court urder or consent
orders has violated the terms thereofe the proocation officer
shall mzke a preliminary inquiry into the matter.

{2y The probation officer may:

{a) require the presence of any person relevant to the
inquiry;

{p) reguest suppoenas from the judge to accomplish
this purpose;

{c} requitTe investigation of the matter oy any ltaw
enforcement agency or any otner appropriate state or local
agencys

{3} If the probetion officer determines that the facts
indicate 4 youth in need of cares the matter shall pe
immediately referred to the department of soctal and
rehabilitation servicess.

(4} {(a) The probation officer in the conduct of tpe
preliminary inquiry shall:

{1} advise the youth of the youtn's rigyhts under this
chapter and the constitutions of the state of Montana and
the United States;

tit) determine whether the matter 15 within the
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Jurisdiction of the court;

{1i1) determiney if the youth is in detention or
shelter cares whetner such detention or shelter care should
be continued based upon criteria set forth in 41-5-305.

(b} Once relevant information is secureds the
probation officer shall:

{1) determine whether the interest of the public or
the youth reqguires that further action be taken;

{i1} terminate the inquiry uvpon the determination that
no further action De taken;

(iti) release the youth immediately upon the
determination that the filing of a petition is not
authorizeds

{5y The provbation officer upon determining that
further action is required may:

(a} provide counselinge refer the youth and his
parents to another agency providing appropriate servicess or
take any other action or make any informal adjustment that
does not involve probation or detention;

(o} provide for tresatment or adjustment involving
probation or other dJdisposition authorized wunder &1-5-401
through 41-5-403, provided such treatment or adjustment is
voluntarily accepted by the youth's parents or guardian and
the youths and provided further that said matter is referread

immediately to the county attorney for review and that the

-6- HS 480
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probation officer proceed no further unless authorized by
the county attorney;

{c) refer the matter to the county attorney for filing
a petition charging the youth to be a delinguent youth or a
youth in need of supervision.

{6) A petition charging a youth held in detention must
be filed within & 18 5 working days from the date the youth
wads first detained or the petition shall be dismissad and
the youth released unless good cause is shown to further
detain such youths

(7)) IfF no pgtjtion is filed under this sections the
complainant and victims if any» shall be informed by the
probation officer of the action and the reasons therefor and
shall be advised of the right to submit the matter to the
county attorney for review. The county attorneys upon
receiving a request for reviews shall consider the factss
consult with the probation officers and make the Ffinal
decision as to whether a3 petition shall or shali not be
filede™

Section 3. Section 41~5-304y MCA, is amended to read:

T7 w41-S-304. - Fingerprints and photographs. (1} Title 456
shall apply to all! law enforcement investigations relating
to a complaint alleging a delinquent youth or youth in need
of supervisiqnv except that:

{a) no youth may be fingerprinted or photographed for
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criminal identification purposes except by order of the
youth court judge;

(b} no fingerprint records or photographs may be filed
with the federal bureau of investigations the Montana
department of justices or any other than the originating
agencys except for sending the fingerprints or photograpas
to any law enforcement agency for comparison purposes in the
original investigations

{2) At--svch--time--as--the-proceedings-in-the-mattery
tnetoding-appeatsy-are-completevr—the-fragerprint-records-and
photegraphs-shatli-ce-destroyeds--Howevery-—such--frngerprint
Fingerprint records and photographs may shall uve retained by
the originating agency fer-a-specific-period-when-ordered-dy

the--coure-—-for-good-cavse-shewn until the_youth_reaches_ the

aqge of majority or wuntil the judgye orders_ the__records

destroyeds®™

Section 4« Section 41-5-403, MCAs is amended to read:

"41-5-403. Disposition permi t ted under informal
adjustment. (1) The following dispasitions may be imposed Dy
informal adjustment:

{a) probation;

{b) placement of the youth in s licensed foster home
or other home approved by the court;

{c) placement of the .youth in a private agency

responsible for the care and rehabilitation of such a youths

-8~ HBA 480
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including but not ¥imiteg to 3 district youth guidance home;

{d} transfer of tlegal custody of the youtn to the
gepartment of institutionss provided that such commitment
does not authorize the department of institutions to place
the youth in a state youth correctional facilitys and such
commitment may not exceed a period of 6 months without a
subsequent order of the courty after notice and nhearing;

(e) restitution wupon approval of the youth court
Judges.

{2) in determining whether restitution is appropriate
in a particular casey the following Ffactors mnay oe
considered in addition to any other evidence:

{a) age of the youth;

(b) ability of the youth to pay;

{c) abitity of the parents or legal guardian to pay;

{d} amount of damage to the victim; Jnd

{e) legyal remedies of the victimy_however the 30ility

of _the_ _victim__or his_insurer _to_stand_any 10Ss_may_not pe

considered _in_any case."

Section S« Section 41-5-51i+ MCAs is amended to reaa:
"41-5-511s Right to counsel. In all procezdings
following the filing of a petition alleginy a delinguent
youtn or youth 1in need of supervisions tne youth and the
parents or quardian of the youth shall Dbe advised by the

court ors in the absence of the courts by 1ts representative
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that the youth may be represented by counsel at all stages
of the proceedings. If counsel is not retained or if it
appears that counsel will not be retaineds counsel shett may

SHALL be appointed for the youth if_the parents_and_the

youth are_unable to provide _counsel wunless the right to

appointed counsel is waived by the youth and the parents or
guardianes Neither the youtn nor his parent or guardian may
waive counsel after a petition has been filed if commitment
to a8 state correctional facitity or to the Jdepartment of
institutions for a period of more than 6 months may result
from adjudication.*

Section 6. Section 41-5-522+ MCA:s is amended to read:

"41-5-522. Dispositional hearinge (1) As  s00n  as
practicable after a youth 1s found to be a delinguent vyouth
or a youth in need of supervisions tne court shall conduct a
dispositional hesringe The dispositional hearing may involve
3 determination of financial 1liability as provided n
41-5-805 and 41-5-8G6.

{2y Jefore conducting the dispositional hearings the
court shall wgirect that a2 social summary or predisposition
report be made In writing Dy a prodation officer concerning
the vouths his familye his environments and other matters
relevant to the neea for care or rehabi Yitation or
disposition of the case. The youth court may nave the youth

examineds and the results of the examination shall be made

~10- A% 480
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available to the court as part of the social summary or
predisposition reporte The court may order the examination
of a parent or guardian who gives his consent and whose
ability to care for or supervise a youth is at issue bpefore
the courts The results of such examination shal) be included
in the social summary or predisposition reporte The youths
his parentss quardians or counsel shall have the right to
subpoena all persons who have prepared any portion of the
social summary or predisposition report and shall have the
right to cross-examine said parties at the dispositional
hearinge

(3} Defense counsel shall be furnished with a copy of
the social SUMMS Ty or predisposition report and
psycholojical report prior to the dispositional hearinge

{4) The gispositional hearing shall be conducted in
the manner set forth in subsections (3)s (4)e and (5} of
41-5-521+ The court shall hear all evidence relevant to a
proper disposition of the case best serving the interests of
the youth and the publice. Such evigence shall includes but
no¥ bé Timited tos the social summary and predisposition
report provided Fir in sebsection (2) of this sectione

{5) If the court finds that it is in the bast interest
of the vyouthe the youths his parentss or guardian may be
temporarily excluded from the heariny during the taking of

evidence on the issues of need for treatment and
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rehabilitation.

{(3) In determining whether restitutivn, -5 asuthorize?
by 41-5-523{1;{f)s is appropriate in a particulsr Casce tne
folltuwing facturs may pe considered in addition to any osther
evidence:

{a) <o0e of the youth;

{b} ability of the youth to pay;

{c) ability of the parents or leygal guaraian to gay;

{d) amount of uamaje to the victim; and

{e) legal remedies of the victimy_however the ability

of the wvictim or his_insurer_ to_stand any loss__may_ _not _be

considered in any_case."

Section 7« Section 41-5-6034 MCAs is amended to reag:

"4]1-5-603s Youth court recordsS. {1} Youth court
recordss including socials medicals and psychological
recordsy reports of preltiminary inquiriess predispositional
studiess and supervision records of probationerss are open
to inspaction prior to the sealing of the records only to
the following:

{a) the youth court and its professional staff;

(b) representatives of any agency providing
supervision and having legal custody of a youtn;

{c) any other persons by order oOfF the courty having a3

legitimate interest in the case or in the work of the court;

{d) any court and its probation and other professional

-l2- HE 480
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staff or the attorney for & convicted party who had peen a
party to proceedings in the youth court when considering the
sentence to be imposed upon such party;

{e} the county attorney;

{f) law__enforcement officers___of Montanas __whan

necessary _for _the _discharye of their immegidste dutizs_and

shen_aporoved by _the youth court judae;

££¥{q} the youth who is the subject of the report our
records after he has been emancipated or reaches the sge of
BAJOritye

{2) AVl or any part of records (nformation sucured
from records listed in subsection {1) of this sectione when
presented to and used Dy the court in a proceeding under
this chapters shall also be made available to the counsel
for the parties to the proceedingse

{3y All other court recordss including dockets
peciktionse ®@motionsy and other papers filed in 2 cases
transcripts of testimonys findingse verdictss orderss and
decreess shall be open to inspection by tnose parsons and
aencies listed in subsection (1) of this section and tn2
parties to the proceedings and their counsels

(4) Al information obtained in discharge of an
ofriciael duty oy any officer or other a2mgloyee of the youth
court shall ue privileged and shall not be disclosed to

anyone othaer than the judge and others entitled under this
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chapter to receive such informations unltess otherwise
ordered by the judge.

{5) After youth court recordss reports of preliminary
inquirieses predispositional studiess and supervision records
of probationers are sealeds they are not open to inspection
excepts upon order of the youth courts fOr good cause to:

ta) those persons and agencies listed in subsaction
{1): and

{b) adult probation professional staff preparing a
presentence report on 38 youth who has reached the agye of
majoritye"

Section 8« Szction 41-5-805. MCAe is aménded to read:

"41-5-805. Financial investigation by county welfare
department. (i} 4Whenever a disposition wunder 41-5-403,
41-5-523y or 4i-5-524 involves placement in a foster homes
chila care agencys group homes Or private treacment facility
and the department of social and rehabilitation services gr

any_branch of the_youth court is responsible for all! or part

of the cost of such placement, the propation officer or the
court shall notify the department of soci1al and
renabilitation services and order the county welfare

department or _any pranch_of_ the youth_court in the youth’s

county of residence to¢ conduct an  1nvestiqation of tne
financial status of the youth's parents or guardianshio

assetse Following an adjudicatory hearing in which a youth

- 14— H3 4350
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is detaermined to be a delinquent youth or a youth in need of
supervisions the court may order the county welfare
dgepartment to conduct a financial status investigatione

(2) Upon receipt of the orders thz county welfare

department or_ _any _branch_of_ the_youth court shall magke an

investigation for the purpose of ascertaining the residence
of the paremts or guardian of the youth and the financial
abitlity of the parents or the adequacy of the guardianship
assets to pay the cost of supporting the youth in the foster
homes child care agencys group homes or private treatment
facilitys. A written report of the investiqation shall be
fFiled with the court having jurisdictions the department of
social and rehabilitation servicesy and the department of
institutionss and a copy shall be sent to the parents or
guardian of the youth or to any other party to the
proceeding.”

-End-
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HOUSE BILL NO. 480
INTRODUCED BY MATSKOs KEYSERs SCHULTZ, DEVLINe MOORE,

HEMSTADs Jo O*HARAs NILSONs GOODUVER, BRIGGSs KEEZDY

A BILL FOR AN ACT ENTITLED: "AN ALY TO REVISE THE YOUTH
COURT  ALT; CHANGING THE CRITERIA FOR TRANSFER TO DISTRICTY
COURT; AEEBWENG-168--WORKENO--PAY¥S-—~FOR--FELING--A--PEFIFEENT
CHANGING THE PROVISIONS FOR RETAINING FINGERPRINT AND
PHOTOGRAPHIC RECORDS; PROHIBITING CONSIDERATION OF INSURANCE
COMPENSATION Tu A VILTIM; PROVIDING FOR APPOINTED CJUNSEL
WHEN THE YGOUTH AND HIS PARENTS ARE UNABLE TO RETATIN COQUNSEL;
AEEBAENG——EAN-——ENFBREEMENT- -BFFFEERS - ~AEEESS - FH-¥UUFH-CIBRT
REECARADST AMENDING SECTIONS 41-5-2069 41-5-301s 4i-5-304,

41-5-403y 41-5-511ly 41-9-522+ 41=-5-683v AND 41-5-805y MLA."™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MOMTANA:
Section le Section 41-5-206+ ¥{A, is amended to reao:
"41-5-206. Transfer to criminal court. (1) After a

petition has been filed atleging delinguencys the court may

shalles wupon motion of the county attorneys before hearing
the petition on its wmeritss transfer the matter of
prosacution to the district court if:

{al the youth charged was 16 years of age or more at
the time of the conduct alteged to be unlawful and tne

unlawful act is one or more of the following:
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criminal homicide as defined in 45-5-101;

(ii) arson as defined in 45-6-103;

{iii) aggravated assault as defined in 45-5-202;

(iv)

{v)

45-6-204;
{vi)

45-5-503;

robbery as defined in 45-5-401;

burglary or aggravated burglary as defined in

sexual intercourse without consent as defined in

(vii) aggravated kidnapping as defined in 45-5-303;

{viii) possession of explosives as defined in 45-8-335;

{ix) criminal sale of dangerous drugs for profit as

included

{x}

in 45-9-131;

attempt as_defined_in 45-%-103 of _any of the_ _acts

enumerated_in _subsections_{(l1){a){i} through f1){a){ix};

{o)

a hearing on whether the transfer should be made

is held in conformity with the rules on a hearing on a

petition

atleging delinquencys except that the hearing will

be to the youth court without & jury;

(c)
of the
parentss
hearing;

{d)
evidence

(i)

notice in writing of the times places and opurpose
hearing is given to the youths his counsels and his
guardians or custodisn at least 10 days before the
and

the <court finds upon the hearing of all relevant
that there are reasonable grounas to believe that:

the youth committed the delinquent act alleged;

—-2- HB 480
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[ii) the seriocusness of the offense and the protection
of the community require treatment of the youth beyond that
afforded by juvenile facilities; and

tiii) the alleged offense was committed 1n an
aggressivey violents or premeditated manner.

{2} In transferring the matter of prosecution to the
district courts the court smhmal may also consider the
following factors:

{a) the sophistication and maturity of the youths
determined by <consideration of his homes environmental
situvationy and emotional attitude and pattern of living;

tb} the record and previous Hhistory of the youths

including previous contacts with the youth courty 1law

enforcement agenciess youth courts in other jurisdictionss

prior periods of probations and prior commitments to

juvenile institutionste._Howevery lack of _a_ _prior _ juvenile

history will_not_ of _itself be_ grounds _for_denying _the

ransfers

fc}__the_severity of the offense;

e {d) the prospects for adequate protection of the
pubYic and the: likelihvod of reasonable rehsbiltitation of
the youth by the use of proceduress servicesy and facilities
currently available to the youth courte

{3) uUpon transfer to district courte the

judge shall

make written findings of the reasons why the jurisdiction of

-3- HB 480
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the court was waived and the case transferred to district
Courte

t4} The transfer terminates the jurisdiction of the
court over the youth with respect to the acts alleged in the
petitions No youth may be prosecuted in the district court
for a criminal offense

originally subject to the

Jjurisdiction of the youth court unless the case has been
transferred as provided in this sectione

{5} Upon order of the court transferring the case to
the district courts the county attorney shall file the
information against the youth without unreasconable delay.

{6) _Any offense _not enumerated_ _in__subsection__{1)(al

that__arises__during the commission of a crime enumerated in

subsection (l)(a) may be:

{3]__tried_in_youth court;

{b)__transferredg to_ district_ _court with _an_ offense

enumerated in _subsection (1){a}s upon motion of the county

attorney and_acceptance by the district court judge.

t6+(7)

any of the offenses anumerated in subsection (1}{(a) of this

If a youth is found guiity in district court of

section and is sentenced to the state prisons his commitment

shall be to the department of institutions which shalil

confine the youth in whatever institution it considers
proper.™

Section 2. Sectionm 41-5-301s MCAe is amended to read:

—f= HB 430
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"41-5-30ke Preliminary investigation and disposition.
(1) Whenever the court receives information from any agency
or personsy based upon reasconable groundss that a youth is or
appears to be a delinquent youth or a youth in need of
supervision ore Dbeing subject to a court order or consent
orders has violated the terms thereofe the probation officer
shall make a preliminary inquiry into the matter.

{2} The probation officer may:

(a) require the presence of any person relevant to the
LnqQuirys

{b} request subpoenas from the judge to accomplish
this purpose;

{C) require investigation of the matter by any law
enforcement agency or any ctner appropriate state or locat
agencye

{3y If the probation officer detaermines that the facts
indicate a vyouth in need of cares the matter shall be
immediately referred to the department of social and
rehabilitation services.

{a) {a) The oprobation officer in the conduct of the
preliminary inquiry shall:

(i) advise the youth of the youtn®s rights under this
chapter and the constitutions of the state of Montana and
the United States;

{i1i} determine whether the matter is within the
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jurisdiction of the court;

{iii} determines if the youth is in detention or
shelter cares whether such detention or shelter care shouid
be continued based upon criteria set forth in 41-5-305,

tby Once relevant information s secureds the
probation officer shall:

{i} determine whether the interest of the public or
the youtn requires that further action be taken;

(ii) terminate the inquiry upon the determination that
no further action be taken;

{iii) release the youth immediately upon the
determination that the filing of a petition is not
authorized.

{5) The probation officer wupon determining that
further action is requived may:

(a} provide counseling, refer the youth and his
parents to another ayency providing appropriate servicess or
take any other action or make any informal adjustment that
does not involve probation or detention;

(b} provide for treatment or adjustment involving
probation or other disposition authorized under 41-5-401
through 41-5-403s provided such treatment or adjustment is
voluntarily accepted by the youth's parents or guardian and
the youtns and providea further that said matter is referred

immediately +to the county attorney for revies and that the

-6~ HB 480
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probation officer proceed no further unless authorized by
the county attorney;

(c) refer the matter to the county attorney for filing
a petition charging the youth to be 3 delinguent youth or a
youth in need of supervisione

{(6) A petition charging a youth held in detention must
be filed within 5 18 5 working days from the date the youth
was first detained or the petition shall be dismissed and
the youth released unless good cause 1is shown to further
detain such youth.

{7} 1f no petition is filed under this sections the
complainant and victims if anys shall be informed by the
probation officer of the action and the reasons therefor and
shall be advised of the right to submit the matter to the
county attorney for reviewe The county attorneys upon
receiving a request for reviews shall consider the factss
consult with the probation officersy and make the Ffinal
decision as to whether & petition shall or shall not oe
filed.”

. Section 3. D Section 41-5-304s MCAy is amended to read:
P "41-5-30%. Fingerprints and photographse (1) Title 46
shall apply to all law enforcement investigations relating
to a-complaint alleging a delinquent youth or youth in need
of supervisions except that:

(a} no youth may be fingerprinted or photographed for
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criminal identification purposes except by order of the
youth court judge;

{b} no fingerprint records or photographs may be filed
with the federal bureadu of investigations the Montana
department of justices or  any other than the originating
agencys except for sending the fingerprints or pnhotograpns
to any law enforcement agency for comparison purposes in the
original investigation.

{2) At--spoh--time-—-as--the-proceecings-in-the-mattery
ractudirng-appesisy-are-completey—the-fingerprint-recerds-and
photographs-shail-be-destroyeds-~-Howevery-—such-~fingerprint
Eingerprint records and photographs may shall oe retained by
the originating agency for-a-specific-period-when-orderea-oy

the-—-court-for-gqood-cnase-shewn ONLY until_the youth reaches

the _age of majority er—uati¥ UNLESS the judge _orders _the

records _destroyed AT _AN _EARLIER DATE. ANY SUCH RECQRL MAY BE

USED BY THE ORIGINATING _ -AGEMCY _FDR _COMPARISON_ _AND

IDENTIFICATION PURPOSES IN_ANY OTHER_INVESTIGATION ONLY wWHEN

PROBABLE CAUSE IS ESTABLISHED BEFORE_THE_YOQUTIH COURT__ JUDGE

THAT _THE YUUTH_ IS A _PRINCIPAL SUSPECT."

Section 4. Section 41-5-403s MCAs is amended to read:

"41-5-403. Disposition permitted under informal
adjustmente (1) The following dispositions may be imposed by
informal adjustment:

{a} probation;

-8- HB 480
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{b) placement of the youth in a licensed foster home
or other home approved by the court;

{c} placement of the youth in a private agency
responsible for the care and rehabilitation of such a youths
including but not limited to a district youth guidance home;

{d} transfer of 1legal custody of the youth to the
department of institutionse provided that such commitment
does not authorize the department of institutions to place
the youth in a state youth correctional facilitys and such
commitment may not exceed a period of & months wWithout a
subsequent order of the courts after notice and heariny;

(e} restitution upon approval of the vyouth court
judge.

{2} In determining whether restitution is appropriate
in a particutar casesy the following factors may be
considered in addition to any other evidence:

{a} age of the youth;

{b} ability of the youth to pay;

{c) ability of the parents or legal guardian to pay;

{d) emount of d¢amage to the victim; ang

{e} legal remedies of the victims however the _ability

of __the _victim__or his_insurer_to stand _any lo0ss _may not be
b 4
considered in_any case."

Section 5. Section 41-5-511ls M{A, is amended to read:

"4]1-5-51l. Right to counsels In all proceedings
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following the filing of a petition alleging a delinquent
youth or youth in need of supervisions the youth and the
parents or guardian of the youth shall be advised by the
court ors in the absence of the courts by its representative
that the youth may be represented by counsel at all stages
of the proceedingse If counsel is not retained or if it
appears that counsel will not be retaineds counsel sha+d may

SHALL be appointed for the youth if_the_parents_and_the

youth are unable_to_provide__counse! unless the right to

appeinted counsel is waived by the youth and the parents or
guardiane Neither the youth nor his parent or guardian may
waive counsel after a petition has been filed if commitment
to a state correctional facility or to the department of
institutions for a period of more than & months may result
from adjudicationa."

Section 6. Section %1-5-522s MCAs is amended to read:

"41-5-522. Dispositional hearing. {l) as soon as
practicable after a youth is found to be a delinquent youth
or a youth in need of supervisions the court shall conduct a
dispositional hearings The dispositional hearing may involve
a determination of financial JYiability as provided in
41-5-805 and 41-5-80b.

(2) Before conducting the dispositional hearings the
couft shall direct that a social summary or predisposition

report be made in writing by 3 prooation officer concerning
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the youthy his familys his environments and other metters
relevant to the need for care or rehabilitation or
disposition of the casee. The youth court may have the youth
examineds and the results of the examination shall be made
available to the court as part of the social summary or
predisposition reporte. The court may order the examination
of a parent or guardian who gives his consent and whose
ability to care for or supervise a youth is at issue before
the courts The results of such examination shall be included
in the social summary or predisposition report. The youths
his parentss guardians or counsel! shall have the right to
subpoena ali persons who have prepared any portion of the
social summary or predisposition report and shall have the
right to cross—examine said parties at the dispositional
hear inge

(3) Defense counsel shall be furnished with a copy of
the social SuUMmary or predisposition report and
psychological report prior to the dispositional hearing.

{4) The dispositional hearing shall be conducted in
thes:.manner st Fforth -in subsections {3)s (4)s and (5} of
%41-5-8621 . The. codrt shali hear all evidence rzlevant to a
proper disposition of the case best serving the interests of
the youth and the publics. Such evidence shall includes but

not be limited tos the social summary and predisposition

report provided for in subsection (2) of this sectione
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{5} 1f the court finas that it is in the best interest
of the youthsy the youthe his parencss Or guardian m3y oe
temporarily excluded From the hearing during the taking of
evidence on the issues of need for treatment and
rehabilitation.

(6) In determining whether restitutions as authorized
by 41-5-523(1)(f}s is appropriate in a particular cases the
following factors may be considered in addition to any other
evidence:

{a) age of the youth;

{b) abiltity of the youth to pay;:

{c} ability of the parents or legal guardian to pay;

{d) amount of damage to the victim; and

(e) tegal remedies of the victimy howsver the ability

of the wvictim or _his iasurer_to _stand any 10ss__say _not _ode

considered in any case."

Section T« Section 41-5-603s MCA,s is amended to read:

*41-5~6uUle Youth court recordss (1) Youth court
recordse inciuding socials wedicals and psychological
recordss reports of preliminary ingquiriess predisposictional
studiess and supervision records of probationerss are open
to inspection prior to the sealing of the records only to
the following:

(a) the youth court and its professional staff;

{b} representatives of any agency providing
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supervision and having legal! custody of a youtnh;

{c}] any other persons by order of the courty having a
legitimate interest in the case or in the work of the courc;

{d} any court and its probatien and other professional
staff or the attorney for a convicted party who hacd oceen a
party to proceedings in the youth court when considering the
sentence to be imposed upon such party;

{e) the county attorney;

tfi-~taw-——enforcement---officers———of——-Montanay——-when

necessary-—for-—the-—-drseharqe-of-thetr-imniedirate-dotites—and

when-aparsved-hby-the-youth-esurt-judget

$+f3493(F) the youth who is the subject of the report
or recordy after he has been emancipated or reaches the age
of majoritye

{2} All or any part of records information secured
from records listed in subsection (1) of this sectionsy when
presented to and used by the court in a proceeding under
this <chapters shall also be made available to the counsel
for the parties to the proceedingse

{3y AN other - court recordsse including dockets
petitionsy motionse and other papers filed in a cases
transcripts of testimonys findingss verdictss orderss and
decreess shall be open to inspection by those persons and
agencies listed in subsection (1) of this section and the

parties to the proceedings and their counsel.
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{4) Al} information obtained in discharge of an
ofFicial duty by any officer or other employee of the vyouth
court shall ope privileged and shall not be disclosed to
anyone other than the judge and others entitled wunder this
chapter to receive such informations wunless otherwise
ordered by the judge.

{5} After youth court recordss reports of preliminary
inquiriesy predispositional studiess and supervision records
of probationers are sealeds they are not open to inspection
excepts upon order of the youth courts for good cause to:

{a) those persons and agencies listed inm subsection
(i); and

{b) adult probation professional staff preparing a
presentence report on a youth who has reached the age of
majoritys™

Section 8. Section &1-5-8B05s MCAy i5s amended to read:

"41-5-80% Financial investigation by county welfare
department. (L) whenever a disposition wunder &1-5-403,
41-5-523, or 41-5-524 involves placement in a foster home,
child care agencys group homes or private treatment facility
and the department of social and rehabilitation services or

any_branch of the youth court is responsible for all or part

of the cost of such placements the probation officer or the
court shall notify the department of sacial and

rehabilitation services and order the county welfare
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department or _any branch of the youth court in the youth’s

.

county of residence to conduct an jnvestigation of the
financial status of the youth®'s parents or guardianship
assetse Following an adjudicatory hearing in shich a youth
is determined to be a delingquent youth or a youth in need of
supervisions the court may order the county welfare
department to conduct a financial status investiyations

{2) Upon receipt of the orders the county welfare

department or__any _branch_of the youth court shall make an

investigation for the purpose of ascertaining the residence
of the parents or guardian of the youth and the financial
ability of the parents or the adequacy of the guardianship
assets to pay the cost of supporting the youth in the foster
homes child care agencys group hames Or private trgatment
facilitys A written report of the investigation shall be
filed with the court having jurisdictions the department of
social and rehabilitation servicesy and the department of
institutionss and a copy shall be sent to the parents or
guardian of the youth or to any othar party to the
proceedinge™ . .3,

-End-
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4Tth Legisiature HB 0480704 HB 0480/04

1 HOUSE BILL NO. 480 1 unlawful act is one or more of the foltowing:

2 INTRODUCED BY MATSKOs KEYSERy SCHULTZs DEVLIN, MOORE, 2 {i) criminal homicide as defined in 45-5-101;

3 HEMSTADs J« O"HARAs NILSONs GOODOVERs BRIGGS, KEEDY 3 (1i) arson as defined in 45-6-103;

& 4 (iid) aggravated assault as defined in 45-5-202:
5 A BILL FOR AN ACT ENTITLED: "™AN ACT TO REVISE THE YOUTH 5 {iv) robbery as defined in 45-5-401;

& COURT ACT; CHANGING THE CRITERIA FOR TRANSFER TO DISIRICT 6 (v} burglary or aggravated burgtary as defined in
7 COURT; ALESWENG~10-~WORKEING ——BAYS5——FBR-—FEEEN6~~A—PEFIFEONG - 7 45-6-204;

8 CHANGING  THE PROVISIONS FOR RETAINING FINGERPRINFT AND 8 {vi)} sexuval intercourse without consent as defined in
9 PHOTOGRAPHIC RECORDS; PROHIBITING CONSIDERATION OF INSURANCE 9 45-5-503;

10 COMPENSATION TD A VICTIM; PROVIDING FOR APPOINTED COUNSER 10 ivii) aggravated kidnapping as defined in 45-5-303;

11 WHEN THE YOUTH AND HIS PARENTS ARE UNABLE TO RETAIN COUNSEL; 11 (viii) possession of explosives as defined in 45-8-335;
12 AEEBHENG——EAN— ENFOREEMENF--BFF3 EERS——AEEESS-—FB-¥BUTH-EBURT i2 {(ix) criminal sale of dangerous drugs for profit as
13 RECOABSE AMENDING SECTIONS 41-5-206s 41-5-363v 41-5-304y 13 included in 45-9-101;

14 41-5-403y 41-5-51ky AND &1-5-5224 41-5-603y AND-41-5-885y 14 {x) _attempt as defined in $5-4-103 of any of the acts
15 MCAL™ 15 enumerated in_ subsections (1)(a){i} through (l}{a)(ix};
16 16 (b} a hearing on whether the transfer should be made
17 BE IT EMNACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 17 is held in conformity with the rules on a hearing on a
18 Section 1. Section 41-5-206s MCAy is amended to read: 18 petition alleging delinguency. except that the hearing will
19 ®4]1-5-206. Transfer to criminal courte {1} After a 19 be to the youth court without a jury;

20 petition has been filed alleging delinguencys the court may 20 {c) notice in writing of the times places and purpose
21 shatd MAY, upon motion of the county attorneys before 21 of the hearing is given to the youths his counsel, and his
22 hearing the petition on its meritss transfer the matter of 22 parentss guardians Or custodian at least 10 days before the
23 prosecution to the district court if: 23 hearing; and -

24 {a) the youth charged was 156 years of age or more at 24 {d) the court finds upon the hearing of all relevant
25 the time of the conduct alleged to be unlawful and the 25 evidence that there are reasonable grounds to believe that:

-2- HE 480
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(i} the youth committed the delinguent act alteged;

{ii} the seriousness of the offense and the protection
of the community require treatment of the youth beyond that
afforded by juvenilte facilities; and

(i1i) the alleged offense "as committed in an
aggressivey violenty or premeditated manner.

(2) In transferring the matter of prosecution to the
district courts the court sheH may also consider the
following factors:

{a) the sophistication and maturity of the youths
determined by consideration of his homes environmental
situations and emotional attitude and pattern of Yiving;

(b} the record and previous history of the youths
including previous contacts with the youth courts law
enforcement 3genciess youth courts in other jurisdictionss
prior periods of probations and prior commitments to

juvenile institutionsts Howevers lack of a_ _prior_ juvenile

history MWITH YDUTH COURTS will not of itself be grounds for

denying the transferes

{c)_ _the severity of the offense;

te3f{d) the prospects for adequate protection of the
public and the . likelihood of reasonable rehabititation of
the youth by the use of procedures» servicess and facilities
currently available to the youth courte

{3) Upon transfer to district courts the judge shatl
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make written findings of the reasons why the jurisdiction of
the court was waived and the case transferred to district
COourte

{4} The transfer terminates the jurisdiction of the
court over the youth with respect to the acts alleged in the
petition. No youth may be prosecuted in the district court
for a criminal of fense originally sub ject to the
jurisdiction of the youth court unless the case has been
transferred as provided in this sectione

(5) Upon order of the court transferring the case to
the district courts the county attorney shall file the

information against the youth without unreasonable delayas

{6} Any offense not enumerated in__subsection (l}(3)

that __arises__during the commission of a _crime_enumerated_in

subsection _[l1}{3) may_be:

{a}_ tried in_ youth court;

{b)} transferred to_  district court with an_ offense

enumerated in subsection {1)(3)}s upon motion of the county

attorney_and_acceptance by the district court juddee.

+64{7) If a youth is found guilty in district court of
any of the offenses enumerated in subsection (l1ji{a} of this
section and is sentenced to the state prisons his commitment
shall be to the department of institutions which shall
confine the youth in whatever institution it considers

propera"
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Seetion-2n——5Section—4it-5-38tv-HEAv-i3-amended-to-reads
4t -5-30tv——Preliminer y-investigation—and —dispositions
114 - -Hhenever-the-court—receives—informtion-fren—any-agency
or-personv-based-vpon-reasonsbie-—groundsy-that-e—-youth-t3-or
appesrs-to-be-s-delinquent-youth—or —a--youth-—in—-need—of
supervision—-ory——bheirng--subject—to-e—court-order—or-consent
orderv-has-vielated-the-terms-thereofv—the-probation—officer
shali-make-a-pretimtnery—inquiry-inte-the-matters
t+23--Fhe-probation-officer-mays
tar--require—the-presence—of-any-person-reltevant-to-the
trqotryd
thy-~request-subpoenas—from—ehe-—judge-—to--accompitsh
this-purposet
tey--require—investigation-——of-——the-—matter-py-ony—taw
enforcement-agency-or—any-other—appropriste—state--or—tocald
agencys
t3y--if-the-probationofficer-determines—-that-the-facts
indicate~-—a-—youth——in--need-—ef—carey——the-matter-shoti-pve
temediately-——referred——to--the-—-deparement——of--social-——-and
rehabititation-servicess
to¥y-——fta)-Fne-~probation——officer--in—the-conduet-of-the
preliminory-inquiry-shaids
tiy-—odvise—the—youth-of-the-youthts-rights-under—-this
cehapter-——and--the--conmstitotions-of-the-state-of-Nontona-and

the-dnited-Statest
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tit)-determine——whether-—the—matter—is—-—within-——the
jorisdietion-ef-the-coures
triti-determiner——itf-—the-—youth——f -~ rn-—detention——or
shelter-carevy-whether-such-detention-or-sheiter-care—-should
be-continged-based-upon-criteria-set-forth-tn—431-5-305«
thHi--gnee--—relevant-———informeion-—is———secoredy——the
probation-officer-shalis
fri-—determrne—whether-the-interest—of--the--publie--or
the-youth—requires-—that-forther-actiombhe-takent
ttti-terminate--the—ingquiry-uvpon—the—deternination—that
no—further-action-be-takeni
titti-reteese-———the——-youth——immediately-— —upon———the
determination——-that———the-—fiting—-of ——a--petition—is——not
aothertzeds
£5)-—-Fhe--probation——officer——upon---determining-—-tchat
further-ection-is-required-mayt
ta)-—provide—-coeunsedingy—-refer——the-—youth——and--his
parents-to-another-ageney-providing—-appropriate-servicesy-or
take-any-other-action-er—make—any-inforsal-——adjustment-—that
does—not-involve—probation-or-detentiont
fbf-—previde——for--éreatlent»—er--edjustqent—-invo*ving
probatron-or-cther—-disposttion——suthorizred-—onder-—4i-5-4631
through--41-5-483v--provided-such-treatment—or-adjustment-13
voluntarity-accepted-by-the-youthis-pareats-or-guardian——and

the-yodthy-and-provided—further-that-satd-matter-is—referred

-b= HB 480
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immediately-—-to--the—county-asttorney-for-revien-and-that-the
probation-of ficer-proceed-no-further—untess——avthorizred--by
the-county-attorneyt

te}-—refer—the-matter-te-the-county-attorney-fer-fiting
a--petition-charging-the—youth—te-be-a-delinquent—-yooth-or-a
youth-in-need-ef-supervisions

oy -—A-petition-charging-a-youth-hetd-in-detention-most
be-filed-within-5 18 5 working-days-from-—the-date-the-—youth
was--first-—detained--or—the-petititon-shati-be-diamissed-and
the-youth-released-uniess—-good-cause——is~——showm-—to—-Ffurther
detain-such-youths

+¥+y-~¥f--no--petition——is-fited-under-this-sectiony-the
compteainant-and-victimy—rf-anyy-shali—be-—informed——by-~the
probation-efficer—of-the—action-and-the-reasona—therefor-and
sheti-—be-—advised--of-tihe-right-to-sobeit~the-matter—-to—the
county-—attorney-——for-——reviews——Fhe--—county——steorneyr——-upen
receiving--s-—request--for—reviewr-shail-consider-the-factsy
consult-with-the——-probution--off icery—and--weke~~the—Ffimad
decivion-—as-—-to——whether--a-—petition-shalt-or-shaii-—not-be
Fiteds™

Section 2. Section §1-5-304s MCAs 15 amended- to Fead:

*41-5~-304. Fingerprints and photographss (1) Title 46
shall apply to all law enforcement investigations relating
to a complaint alleging a delingquent youth or youth in need

of supervisions except that:
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{a) no youth may be fingerprinted or photographed for
criminal identification purposes except by order of the
youth court judge;

{b} no fingerprint records or photographs may be filed
with the federal bureau of investigations +the Montana
department of justices or any other than the originating
agencys except for sending the fingerprints or photographs
to any law enforcement agency for comparison purposes in the
original investiyation.

{2) At-—-sveh——time-—as——the-proceedings-rn-the-mattery
inciuding-eppealavy-sre-compivtevy—the~fingerprint-records-and
photoegrapha-shati-de-destroyedes——Howevery——such——fingerprin
Fingerprint records and photographs may shall be retained by
the originating agency fer-e—specific-period-when—-ordered-by

the-—court—for-good-cause—shewn CONLY until the youth reaches

the _age of majority er—untid UNLESS the judge orders__the

records destroyed AT AN EARLIER DATE. ANY SUCH RECORD_MAY BE

USED BY THE ORIGINAT ING AGENCY _FOR__COMPARISON_ _AND

IDENTIFICATION PURPOSES IN ANY DTHER INVESTIGATION ONLY_ WHEN

PROBABLE CAUSE IS ESTABLISHED BEFORE_THE YOQUTH _COURT__JUODGE

THAT THE YOUTH IS A PRINCIPAL SUSPECT."™

Section 3. Section 4l1-5-403, MCAes is amended to read:
"41-5-403. Disposition permitted under informal
adjustment. {1} The following dispositions may be impoesed by

informal adjustment:
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{(a) probation;

{b} placement of the youth in a licensed foster home
or other home approved by the court;

{cy placement of the youth in a private agency
responsible for the care and rehabilitation of such a youths
incTuding but not limited to a district youth guidance home;

{d)} transfer of Jlegal custody of the youth to the
department of institutions: provided that such commitment
does not authorize the department of institutions to place
the youth in a state youth correctional facilitys and such
commitment may not exceed a pericod of & months without 3
subsequent order of the courte after notice and hearing;

(e) restitution wupon approval of the youth court
judges

(2) in . determining whether restitution is appropriate
in a particular cases the following factors may be
considered in addition to any other evidence:

{3) age of the youth;

{b} ability of the youth to pay;

{c) abiltity of the parents or legal guardian to pay;

{d} amount of damage to the victim; and

(e} legal remedies of the victims_however the ability

of the victim or his_insurer _to stand any 1oss may not be

considered_in_any case."

Section &. Section 41-5-5k1s MLAe is amended to read:
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"41-5-511. Right to counsets In all proceedings
folltowing the filing of a petition allteging a delinquent
youth or youth in need of supervisions the youth and the
parents or guardian of the youth shall be advised by the
court ore in the absence of the courts by its representative
that the youth may be represented by counsel at all stages
of the proceadingse. If counsel is not retained or if it
appears that counsel will not be retainedsr counsel shail may

SHALL be appointed for the youth if_the parents and the

youth are unable to provide counsel unless the right to

appointed counsel is waived by the youth and the parents or
quardiane. Neither the youth nor his parent or guardian wmay
waive counsel after a petition has been filed if commitment
to 3 state correctional facility or to the department of
institutions for a period of more than & months may result
from adjudication.”

Section 5« Section #1-5-522y MCAs is amended to read:

"41-5-522. Dispositional hearing. (1) As soon as
practicable after & youth is found to be a delinquent youth
or a youth in need of supervisions the court shall conduct a
dispositional hearinge. The dispositional hearing may involve
a determination of financial liability as provided in
41-5-80% and 41-5-306.

(2) 3efore conducting the dispositional hearings the

court shall! direct that a social summary or predisposition

-10- HB 480
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report be made in writing by a probation officer concerning
the youths his Ffamilye his envircnments and other matters
relevant to the need Ffor care or rehabilitation or
disposition of the casee. The youth court may have the youth
examineds and the rasults of the examination shall be made
available to the court as part of the social summary or
predisposition reporte.e The court may order the examination
of a parent ar gquardian who gives his consent and whose
abitity to care for or supervise a youth is at issue before
the courte The results of such examination shall be included
in the social summary or predisposition reporte The youthy
his parentss quardians or counsel shall have the right to
subpoena all persons who have prepared any portion of the
social summary or predisposition report and shall have the
right to cross-examine said parties at the dispositional
hearinge

(3) Defense counsel shall be furnished with a copy of
the social summary or predisposition report and
psychological report prior to the dispositional hearinge

{4} The dispositional hearing shall be conducted in
the wmanner set forth in subsections (3)s (4)s and {5) of
41-5~521« The court shall hear all evidence relevant to a
proper disposition of the case best serving the interests of
the youth and the publice 5Such evidence shall inciudes but

not be limited tos the social summary and predisposition
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report provided for in subsection (2) of this sectione

(5) 1IF the court finds that it is in the best interest
of the youths the youths his parents, or guardian may be
temporarily excluded from the hearing during the taking of
evidence on the i ssues of need for treatmerm and
rehabilitation.

(¢) In determining whether restitutions as authorized
by 41-5-523(1)(f}s is appropriate in a particular cases the
following factors may be considered in addition to any other
evidence:

{a}) age of the youth;

{b} ability of the youth to pay;

{c) ability of the parents or legal guardian to pay;

{d) amount of damage to the victim; and

{e} 1legal remedies of the victims_however the ability

of the wictim or his_insurer to _stand_any loss may_ _not be

considered_in_any case.™

Seetion-—Frs-—Section——4i-5-663y-MEAvy-ts-amended-to—reands

U41-5-683s-—Fouth——court—-recordss——~{ii——¥outh-—-coavre
recordsy——-inctuding-—-~soctatr—-medicatyr——and-—psyehotagteat
recordsy-reports—of-prediminary- itnquirtesy--predispositional
studiesy—-and—supervisten—records-of prebotionersy-are—open
to—inapection—prior-to-the-sesting-of-the—records—-oniy--to
the-foltowingt

taj-—the—youth-court-and—its-professienst-seaffs
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thy--representatives—-——of - ~——-any-—-—agency--—providing
supervision—and-heving-iegai-costody—ef-a~-youeths
tey——any-other-persony—by-order—-of-the—courty-having-—-a
Fegitimate—interest-in~the~case-or-in-the-work-of—the-couret
o) --eny—court-and—its-probetion-and-ether—-professtonat
staff-—or-——the-sttorney—for-s-comwicted-party—who-hed-been—»n
pafty-to-pfoeeeﬂings—in—the—yeuthreeaft-uhzn—cenéidefing-the
sentence—to—de- inposed-upon-such-pareys
tey—-the-ceunty—atterneyd

tfi-—taw-~enforcement———officers-——of ———Montanay———-when

necesanpry-—for--the--dischorge—of-their—immediate-dytivs—and

when-approved—by-the-youth-court—judqes

tf1$321F 1 —the—youth-who-ia—the-subject-of ——the——repeort
or——recordy-after—he-hos-been-emencipoted—ar-reaches-the—age
of-majorttys

t2¥y——A}-or-any-part-—-of-—-records-—-informatron--secured
from—-records-itsted-in-subsection—{i}j-of-this-sectiomy-when
presented-to-snd-uaed-by-the—court-—in--a——preceeding—under
this—-chaptery-—shatli——also-be-made-aveitable-to-the-ccunsed
for-the-parties-to-the-proceedingse

t31--A}t— other——ecourt———recordsy——-inchtuding——-dochety
petttionsy-—motionsy——and-—other-—papers——Ffited-—in—-a-casey
transeripts-of-testimonyy—findingav--verdictsy-—ordersy——and
decreesy-—shali-—be-—-open—to-inspection-by-these-persons-ans

asgencies—}tirted-in-subsection-tiy-of-this—section-—and--the
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parties-to-the-proceedings—and-their-counseds
t4y—adi——-informotion--obteined—in—discharge-—of—an
offteiat—duty-by-any-officer-or-other—employee-of-the—youth
court--shatt-—pe-——priviieged——and——shati-not-be-discltased-te
anyone—other—then-the—judge—-and- cthers-entitied--under—+this
ehapter——-to--receive-——suech--informationvy—ountess——eotherwise
ordered-by-the-judges
t5)-~Afrer-youth-court—recordiy-reports-of--pretiminery
inquirtesy-predispositional-studicsy-and-supervision-records
of-—probattoners-are-sealtedv-they-are-not—open-to—inspection
excepty-upan-erder-of —the-youth-courty-for-good-cause—tos
tay-—those-persons-and-agencies-—tisted--in-—subsection
t1y4-and
tby-——adult-—probation—-prefessional-—staff--preparing-a
presentence—report-on-a-youth—whe-has-—resched--the—-age——of
sajoritywt
Seetion-Bv——Seetion—41~5-885v-MEAv-Ts-smended-to—reads
"41-5-885y—-Financiat-investigation-by-—county-—wetfare
departmentys———tiy—Hhenever-—a——disposition—under-41—5-463y
41-5-523y-or-4i-5-528-tnvelves—plecenent—in—a—foster-—homey
ehild-care-ngentyy-grouvp—homer-or-private-treetment-facitity
and-—the-department-of-soctat—ond-rehabititation-services or

ony_branch-of-the-youth-court its-respensible-for-ail-or-part

of-the-cost—of-such-placementyr—the-probation-officer-or-—the

ecoure——shati—-notify--—the--—department-——of---secial-—and
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rehadbititetion-—services——and--order——the-——-county———-weifare

department or—-—eny-bhranch-of-the-yovtir-court im—the-youthls

county-of-residence-—-to——econduct——an——investigation——of——the
financiat-—status——of——the-—youthis-—parents-or-guardianship
assetsv—Followrag—an-adjudicater y-hesring-in—which-—a—youth
te-determined—to-be—a—delinquent —youth-or-a-yosth-in—need-of
sdpervisitony-———the-——court——may- -order——the--county-—wel fare
department—to—conduct—e-finonctat-—steotus-investigations

t+2}-—dpoen-receipt-of-—the——ordery--the--county--weltfare

department or-—any-—hranch-of-the-youth-court shati-make—an
investigation—fer—the—pu;pese—ef-oscefteiniﬂg—the°—resiﬁenee
of-—the~—parents-——or-guordi asn—of —the-youth—-ond-the-financia¥
abititty—of-the-parentesor-the-asdequacy-of--the-- goardianship
a3sets-to-poy-the-cost-of-supperting—the—youth-in—the—foster
homer-——chitd--care--agencyy—group-honey-or-private—treatment
facititys—A-written—-report-of-—the--tnvestigution-—shali-—-be
fited-—with-the-court—having-jurisdictiony-the-deportment-of
seerat-and-rehabitrtation—servicesy-and-—the-—department——of
institutionsy—and-~a-—ceopy——shati-be—sent-to-the-parents-or
gquardian—of——the--youth——or--to—any—cother-—party— to--the
proceedings®

-End-
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SENATE STANDING COMMITTEE
(Judiciary)

That. House Bill No. 480 be amended as follows:

1. Title, line 14.
Following: "41-5-511,"
Insert: "AND"
Following: "431=5-663;"
Strike: ™"AND 41-5-805,"

2. Page 1, line.20.
Following: 1line 19

Strike: "shall"
Insert: "may"

3. Page 3, line 17.
Following: "history"
Insert: "with youth courts"

March 25,

REPORT

4. Page 14, line 16 through line 20 on page 15.

Strike: Section B in its entirety.

1981



