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__HOUSE __ p1pL No. _4$44_

INTRODUCED BY IZ

Tl

8Y REQUEST OF THE ATTORNEY GENERAL

A BILL FOR AN ACT ENTITLED: ®AN ACT TO PROMOTE FREE AND
OPEN COMPETITION AND TO PRESERVE THE FREE-ENTERPRISE MARKET
SYSTEM BY PROHIBITING MONOPOLISTIC AND RELATED PRACTICES AND
COMBINATIONS AND CONSPIRACIES IN RESTRAINT OF TRADE FOQR THE
PROTECTICN OF MONTANA SMALL BUSINESS AND CONSUMERS;
PROVIDING A METHOD OF ENFORCEMENT AND PENALTIES; #EPEALING
SECTIONS 30-14-201 THROUGH 30-14-224y MCA3 AND PROVIDING AN

IMMEDIATE EFFECTIVE DATE."™

BE IT ENACTED BY THE LEGISLATURE OF THE STATZ OF MONTANA:

Section 1« Short titles {This act] may be cited as the
"Montana Small Business and Consumer Antitrust Protection
Act™.

Section 2« Purposes The purpose of [this act] is to
promote free and open competition in the interest of the
general welfare and economy of this state by prohibiting
moncpolistic and related practices and corbinations and
conspiracies in restraint of trade and providing a method of
enforcement and penaltiese

Section 3. Definitionss As used in [this act]y unless

the context requires otherwises the following definitions
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apply:

{1} "Commodity® means any article of merchandises
tradey or commerce and any other kind of real or personal
propertys

{2) “Person™ means an individualy, Firme
proprietorships joint-stock corporatione corporationys
business trusty partnerships associations or other legal
entitye.

{3) "Service" includes any activity that is performea
in whole or in part for the purpose of financial gainy
including but not limited to persomnal services professional
services rentaly leasingy or licensing for use.

{4) *"Trade% or Ycommerce™ means all economic
activities involving or relating to any commodityes servicey
or business activity.

Section 4« Contracts combinations or conspiracy to
restrain trades Every contracts combinations or conspiracy
between two or more persons in unreasonable restraint of
trade or commerces any part of which is within this states
is unlawfule

Section 5. Establishments maintenances or use of a
nonopolye (1) The establishments maintenancey or use of a
monapolys an attempt to establish a monopolys conspiring
with any other person to monopolize trade or commerces any

part of which is within this states by any persons wWith the
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effect of unreasonably timiting or excluding competition or
controllinge fixinge or maintaining pricess is unlawfule

{2} Proof of a violation of this section may be by
means of statisticss economic analysisy and circumstantial
evidences

Section 6. Exemptione Agricultural cocoperativess rural
electric and telephone cooperativesy labor unionss and
public utilities and common carriers defined in and
requlated under Title 69y while carrying out their necessary
legitimate objectivess are exempt from the provisions of
[this act]e

Section Te Venue. An action for viclation of [this
act] shall be brought in district courte If brought by the
attorney generaly the action may be brought in the first
judicial district or other district with proper venues
subject to the right of the defendant to change of venue as
nrovided by lawe.

Section 8« Civil investigative demand -- petition to
enforce -- confidentialitye (1) If the attorney general or
county attorney has reasonable cause to believe that a
person has information or is in possessions custodys or
control of any document or other tangible object relevant to
an investigation for violation of {this act] or any state or
federal antitrust acte he may serve upon the persone before

bringing any action in state or federal district courty a
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written dgnand entitled "civil investigative demand"
regquiring the person to appear and be examined under oaths
to answer written interrogatories under oaths or to produce
the document or object for inspection and copyings

(2) The demand shall:

{a) be served upon the person in the manner required
for service of process by the Hontana Rules of Civil
Procedure;

[(b} describe the nature of the conduct constituting
the violation under investigation;

(c) describe the document or object with sufficient
definiteness to permit it to be fairly identified;

(d¢) contain a copy of the written interrogatories;

{e) prescribe a reasonable time:

{i) at which the person must appear to iestify;

{ii) within which to answer the written
interrogatories; and

{ii+{) within which the document or object must be
produced;

{f) specify a place for the taking of testimony or for
the production of the document or object and designate a
person to be custodian of the document or object;

{g) advise the person that objections to or reasons
for not complying with the demand wmay be filed with the

attorney general or county attorney on or before the time
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prescribed in subsection (2)(e)}; and

{hy contain a <copy of the provisions found in
subsection (3)e

(3) 1f a person ocbjects to or otherwise fails to
comply with the written demand served upon him under this
sections the attorney general or county attorney may file in
the district court of the county in which the person resides
or in which he maintains a principal place of business
4ithin this state a petition for an order to enforce the
demands MNotice of hearing on the petition and a copy of the
petition shall be served upoh the persons who may appear in
opposition to the petitione If the court finds that the
demand is propers that there is reasonable cause to believe
there has been a violation of antitrust lawe and that the
information sought or document or object demanded is
relevant to the viclationy it shall order the person to
comply with the demands subject to any modification that the
court may prescribes Upon motion by the person and for good
cause showns the court may make any further order in the
proceedings that justice requires to protect the person from
unreasonable annocyancey embarrassmenty oppressions burden,
or expensey including the awarding of costs and attorneys?
faese

{4) Any procedures testimony takeny or material

produced under this section must be kept confidential by the
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attorney general or county attorney until an action is filed
against a person under [this act] for the violation under
investigation unless:

(3) confidentiality is waived by +the person being
investigated or by the person who has testifieds answered
interrogatoriesy or produced material; or

(b) disclosure is authorized by the courte

{5} It is unlawful for any person under investigation
under [this act] to knowingly destroy or <cause to be
destroyed any documentsy paperss or other evidence that may
be relevant to the investigatione

{6} Any person compelled to produce evidence pursuant
to this section may be accompaniedsy representeds and advised
by counsel at all timese. Any person refusing to answer any
question on the grounds of privilege against
self-incrimination may be compelled to testify in the manner
provided by 1awe

Section 9« Civil penalty and injunctive enforcement by
states The attorney general or a county attorney may bring
an action in the name of the state for a violation of [this
act] seeking oappropriate injunctive or other eguitable
relief and civil penalties. The court shall assess for the
benefit of the state a civil penalty of not more than
$50+000 for each viclation of [this act]e

Section 10e Criminal penaltiess The attorney general
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or county attorney may bring a criminal action for violation
of any of the provisions c¢f [this act]e A persons whether
acting as principals agents attorneys officery directory or
employeey who knowingly and intentionally viclates any of
the provisions of {this act] is punishable by a fine of not
more than $505000s by incarceration in the county jail or
the state prison for a term not to exceed 3 yearss or by
bothe The term of the sentence imposed determines whether a
viclation of [this act] is a misdemeanor or a felonys.

Section 1le Injunctive relief and damagess (1) The
state or any political subdivision thereof or any person
injured or threatened with injury from a violation of [this
act)] or the attorney general on their behalf may bring an
action for appropriate injunctive ralief.

(2) The state or any political subdivision thereof or
any person injured directly or indirectly by any violation
of {this act} may bring an action for and recover treble the
amount of actual damages sustainedy together with reasonable
attorneys® fees and costse

Section 12« Civil action by attorney general as parens
patriaes {1) The attorney general may bring a <civil action
for and recover treble damagess costse and attorneys® fees
in the name of the people of the state of Montana as parens
patriae on behalf of persons residing or doing business in

the state for any damages sustained by them or to their
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property by reason of any violation of [this act]e

{2} The court shall exclude from the amount of damages
awarded in such action any damages that duplicate damages
which have been previously awarded for the same injurye

Section 13« Judgment in favor of the state or
conviction as prima facie evidences A final judgment,
decrees or conviction determining that a person has viclated
[this act] in an action brought by the state for viclation
of [section & or 5]y other than a coasent judgsent or decree
entered before trial has commencedy is prima facie evidence
against that person in any other action against bhim under
[section 11 or 12].

Section 14« Consent judgment or decrees The attornay
gqeneral or county attorney may enter into an agreement for
a consent judgment or decree with any defendant in any civil
action brought under [this act]e Such agreement must be in
writing and must be filed with the district court in which
the -action is pendings The court may accepts rejecty or
modify the agreement and enter jits judgment accordinglye

Section 15 Limitation —— when action barrede (1} An
action under ({section 9] to recover a civil penalty is
barred if it is not commenced within %4 years after the claim
for relief accruede.

(2) An action under [section 11] to recover dasages is

barred if it is not commenced within 4 years after the claiam
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for relief accrued or within 1 year after the conclusion of
any timely action brought by the state under [section § or
11{1)] based in whole or in part on any matter complained of
in the action for damagesy whichever is latere

Section 16« Remedies cumulatives The remedies provided
in [this act] are cumulative.

Section 1Te Uniformitye [This act] shall be applied
and construed to effectuate its general purpose to make
uniform the law with respect to the subject of [this act]
among those states that enact it or similar actse It is the
intent of the legislature that in construing [this act] due
consideration and weight be given to court interpretations
of comparable antitrust statutes of other states and of the
federal qovernmente. Per se violations of the federal
antitrust laws shall be considered to b2 wunreasonable acts
under f[sections 4 and 5]

Section 18. Severabilitye If a part of this act is
invalide all wvalid parts that are severable from the invaliag
part remain in effecte If a part of this 2ct is invalid in
one or more of its applicationsy the part remains in effect
in a1l valid applications that are severable from the
invalid applicationse

Section 19« Repealers Sections 30-14-201 through
30~14-224¢ MCAy are repealed.

Section 20. Effective dates This act is effective on

1

passage and approvale

-End-

-10-

LC 1319701

-/ B y¥¥



STATE OF MONTANA
REQUEST NO. ._218-81

FISCAL NOTE

Form BD-15
In compliance with a written request received ___January 27 __, 19 _81 _, there is hereby submitted a Fiscal Note
for . _House Bill 444 pursuant to ' Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA).

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members

of the Legislature upon request,

Description of Proposed Legislation

House Bill 444 is an act to promote free and open competition and to preserve the
free-enterprise market system by prohibiting monopolistic and related practices and com-
binations and conspiracies in restraint of trade for the protection of Montana small
business and consumers; providing a method of enforcement and penalties and repealing
sections 30-14-201 through 30-14-224, MCA, and providing an immediate effective date.

Comment

The Department of Justice feels that the passage of this act should allow the state
of Montana substantially greater recoveries in federal district court cases in which the

state becomes a party.

Fiscal Impact

This act is intended to replace one of the three state acts the Attorney General is
presently required to enforce. Therefore, the passage of this bill should not result in
any additional expenditures above current level.

D Ao

BUDGET DIRECTOR
Office of Budget and Program Planning

Date: .\~ Z.q ~ g,




