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INTRODUCED BY 

A BILL FOR AN ACT ENTITLED: "AN ACT TO PROVIDE FOR 

ACCELERATED 

RIGHTS IN 

INTENTION 

DECLARATION OF ABANDONMENT OF INDUSTRIAL WATER 

CERTAIN CASESi ESTABLISHING A PRESUMPTION OF 

TO ABANDON IN SUCH CASESi AND A:~ENDIJI:G SECTIONS 

35-2-404 AND B5-2-405y MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1o Section 85-2-404, MCA, is amended to read: 

"85-2-404. Abandonment of appropriation right. (1) If 

an appropriator ceases to use all or ~ ~art of his 

appropriation right with th8 intention of wholly or 

partially abandoning the right or if he ceases using his 

appro~riation right according to its terms and conditions 

with the intention of net complying with those terms and 

conditions, the appropriation right shall, to that extent, 

be deemed considered abandoned and shall immediately expire. 

l&ssatj on of~a!.~LiliLi.Dd.l.I~:UliLL~liU-12-ltbi~-iW. 

~~~r:.iilli Q o r j <;;bt-'U21Uttillrlll-lfi.t.b_~_<lllll2l.ID~~Jo.:t!mL:tl.l 

~ii!.:i..e---'We ration -i2i:m.amilltm-~cllHi:tu:t!:..5._Jir:.i~-_t:~ 

mUJ;~~_Qf_iJlll:nt ion :tc abaWUUI_:t~~J;I.tliU.i.2D-Li~h 

(2) If an aopro?riator ceases to use all or part of 

his appropriation right or ceases u5ing his appro~riation 
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right according to its terms and conditions for a period of 

10 successive years and there was water available for his 

use, there shall be a prima facie presumption that the 

appropriator has abandoned his right in whole or for the 

part not used. 

(3) This section does not apply to existing 

oonjndystrj al rights until they have been determined in 

accordance with part 2 of this chapter.n 

Section 2. Section B5-2-405y MCA• is amended to read: 

•a5-2-405o Procedure for declaring 

rights abandoned. (1) When the department 

believe that an appropriator may have 

appropriation right under 85-2-404 or 

appropriation 

has reason to 

abandoned his 

when another 

appropriator in the opinion of the department files a valid 

claim that he has been or will be injured by the resumption 

of use of an appropriation right alleged to have been 

abandoned. the department shall petition the district court 

which determined the existing rights in the source of the 

appropriation in question to hcl~ a hearing to determine 

whether the 

Prcce2dings 

appropriation right has 

under this section shall be 

been abandoned. 

conducted in 

accordance with the Montana Rules of Civil Procedure, and 

appeal shall be taken in accordance with the ~ontana Rules 

of Appellate Civil ~rccedure. 

(2) At the hearinq, the burden of proof shall be on 
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1 the department£ which must establish by a preponoerance of 

2 the evidence that the appropriation has be~n a~andoned under 

3 85-2-404 unless ~be___~ctmeot _ta~-~~D--1ha1--the 

4 appcoprj .a~~ased to cwu::~-.lwlu.:;:tti.al..f~ill~J;Q 

5 l!lb i c h the ri Qb:t-.aaw..eLLll.o s aod JJ.g.:;_s.t~.t.he-iil±Jm:t.lJln_jj],~ 

6 mrtu:.~.atioo js illlerule.!Lt~peri!laneat. _la_-¥bldl~a 

7 the bucde.o_~wll.-3,b.al.l,_h~a_t.~Wl£Ql<.ti.a:t.IU:• 

6 {3) The determination of the court shall be appendeo 

9 to the final decree. The department shall keep a copy of the 

10 determination in its office in H~lena." 

-End-

-3-

'· -+ <. f· 


