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HOUSE __ BILL NO. 432___

INTRODUCED BY i~

i
A BILL FOR AN ACT ENTITLED: "AN ACT TO PROVIDE FOR
ACCELTRATED DECLARATION OF ABAMDONMENY COF INDUSTRIAL WATER
RIGHTS IM CERTAIN CASES; ESTABLISHING A PRESUMPTION OF
INRTENTION TC ABANDON IN SUCH CASES; AND AMENDING SECTIONS

85-2-434 AND B85-2-405s MCA."

BE IT £NACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 85-2-404y MCAs is amended to read:
"B5~2-404. Abandonment of appropriation rights (1} If

an appropriator ceases to use all or 2 wpart of his

apgropriation right with the intention of wheclly or
partially abandoning the right or if hs <c¢eases wusing his
apprapriation right according to its terms and conditions
with the intention of not complying with those terms and
conditionss the appropriation right shallys to that extenty
be deemed considered abandoned and shall immediately expiree

Cessation of gperatiopn of an industrial facility to which an

2ppropriation right appertainss with ihs apnounced jiptent fo

cease _operation _perpanentlys.. constitutes _ prima  facie
cvidence. of igtention to abendop that appropristion righte
(2) 1If an appropriator ceases to use all or part of

his appropriation right or ceases using his apprepriaticon
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right according to its terms and conditions for a period of
10 successive years and there was water available for his
usey there shall be a prima facie presumption that the
appropriator has abandoned his right in whole or for the
part not usede.

{(3) This section does not apply to existing
nenindustrial rights wntit they have been determined in
accerdance with part 2 of this chaptera."

Section 2. Section B85-2-405+ MCAs is amended to read:

*§5-2~-405« Procedure for declaring appropriation
rights abandoned. (1) When the department has reason +to
believe that an appropriator may have abandoned his
appropriation right under 85-2-404 or when another
appropriator in the opinion of the department files a valid
claim that he has been or will be injured by the resumption
of wuse of an appropriation right alleged to have been
abandoneds the department shall petition the district court
which determined the existing rights in the source cf the
appropriation in question to hclZ2 =& hearing to determins
whether the appropriation right has been abandoned.
Proceadings wunder this section shall be conducted in
accordance with the Montana Rules of Civil Procedures and
appeal shall be teken in accordance with the Montana Rules
of Appellate Civil Procadurea

{2) At the hearings the burden of preoof shall be on
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the departmenta which must establish by @ preponderance of
the evidence that the appropriation has been anendoned undeasr
85~2-404% unless the departmeat  pas sbewn _that _the
appropriator bas ceased to cperate ap indusirial.faciliiy to
which the right appertains and has.stated the_ intention that
such cessation is intended tp be permanants in which _case
the burden of proof shall be oo the appropriator. ’

{3) The determination of the court shall be appended
to the final decreee. The department sh2ll keep a copy of the
determination in its office in Helena.®

~End-
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