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1 _gﬁﬁﬁﬁl___ BILL No. 415 1 {2) Adjusted gross income does not inctude the
2 INTRODUCED BY/M-"‘L" 2 following which are exempt from taxation under this chapter:
3 3Y REQUEST OF THE DEPARTMENT OF REVENUE 3 {a) interest income from obligations of the United
4 4 Statss governments the state of Montanas countysy
5 A BILL FOR AN ACT ENTITLED: ™AN ACT TO PROVIDE THAT GAIN OR 5 municipalitys districty or other political subdivision
& LOSS UPON A CORPORATE LIQUICATION IS RECOGNIZED FOR  STATE 6 thereof;

7 TAX  PURPOSES BY  THE LIQUIDATING CORPORATIGN IF ANY T (b) all benefits received under the Federal Employees?®

8 STOCKHOLDER OF THE CORPORATION IS NOT SUBJECT TO MONTANA 8 Retirement Act not in excess of $34600;

9 INCGME TAX UNDER TITLE 159 CHAPTER 30 OR 31le AS APPROPRIATES 9 {c) all benefits paid under the teachers® retirement
10 AMENDING SECTIONS 15-30-111, 15-30-121¢ 15-31-113s¢ AND 10 law which are specified as exempt from taxation by 19-4-706;
11 15-31-114¢ MCA; AND PROVIDING AN APPLICABILITY DATZ." 11 {d} all benefits paid under The Public Employeces®
12 12 Retirement System Act which are specified as exempt from
13 2E IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: i3 taxation by 19-3-105;
i4 Saction 1. Section 15-30~111y MCAy is amended to read: 14 {e) all benefits paid under the highway patrol
15 *15-30~11le Adjusted gqross incowmes (1} Adjusted gross 15 retirement law which are specified as exempt from taxation
16 income shall be the taxpayer®s federal income tax adjusted 16 by 19-6-T053
17 gross income as defined in section 62 ¢f the Internal 17 (f) all Montana income tax refunds or credits therzof;
13 Revenue Code of 1954 or as that section may be 1abeled or 18 (3) all benefits paid under 19-11-602y 19-11-60G4¢ and
19 amended and in addition shall include the following: 19 19-11-605 to retired and disabled Ffirefightersy their
20 {a) interest received on obligations of another state 20 surviving spouses and orphans;

21 or territory or countyy municipalityy districts or other 21 th) all benefits paid by first— or second-class cities
22 political subdivision therecf; 22 for the policemen®s retirement system provided for by Title
23 (b) refunds received of federal income taxs to the 23 19y chapter 9w3i

24 axtent the deduction of such tax resulted in a reduction of 24 £i)__gain required to be recognized by a3 _liguidaiting

25 Montana income tax liabilitye 25 serparatioo.under 123-31-133(1)(a){iil}s

-2~ INTRODUCED BILL
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{3} 1In the case of a shareholder of 3 corporaticen with
respect to which the election provided for under subchacter
S5« of the Internal Revenue Lode of 1954y as amangeds is iR
effect but with respect to which the election provided for
under 15-31-202+ as amendeds is not in effecty adjusted
gross income does not include any part of the corporation's
undistributed taxable incomey net ooperating lossy capital
gains or other gainsy profitsy or losses required tc be
included in the sharcholder®s federal income tax adjusted
Ggross income by reason of the said election under subchapter
Se Howevers the shareholder®s adjusted gross income shall
include actwal distributions from the corporation to the
extent they would be treated as taxable dividends if the
subchapter Se election were not in effecte™

Section 2« Section 15-30-121y MCA, is amended to read:

#15-30-121. Deductions allowed in computing net
incomes In computing net incomey ther2 are allowed as
deductions:

{i) the items referred to in sections 161 and 211 of
the 1Internal Revenue Code of 1254y or as sections 161 and
211 shall be labeled cr amendeds subject to the following
exceptions which are not deductible:

{a) items provided for in 15-34-123;

{b) state income tax paid;

fc) loss .allcwed _to _a liguidating gorporation_under

-3
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15=31=134(23 M)

{2) federz]l income tax paid within the taxable vear;

{(3) child and dependent care expenses determined in
accordance with the provisions of section 214 of the
Internal Revenue Code of 1954 that were in effect for the
taxable year that began January 1y 1974« Howevers the
lTimitation set forth in section 214{e) (%) of the Internal
Revenue Code of 1954 as that section was in affect fcr the
taxable year that began Jznuary ls 19T4e apolies only to
payments made to a child of the taxpayer who is under 19
years of @2age at the <close of the taxable year and to
payments made to an individual with respect to whom 2
deduction is allowable under 15-30-112(%5}) to the taxpaysr cr
the taxpayer’s spousce

{4) that portion of an energy-relatad investrmont
allowed as a deduction under 15-32-153;

{5} in the case of an individuals nolitical
contributions determined in accorrd2nce with the orovisicons
of section 218{a) and (b) of the Internal Revenua Ccde that
were in effect for the taxable year snded Decamber 3l»
1978™

Section 3. Section 15-31-113s MCAs is amenced tc reacst

n15~31-113. Gross income and net incomee (1) The term
"sross income® means all income recognized in determining

the corporation®s gross income for federal income tax

—p-




10

11

12

13

14

15

16

LC 0332,01

purposes but-shasti-—+nctaode nd:

{3} _ipncluding:

4i) interest exempt from federal income taxej

1ii) gajn  from . a _ liquidation . of _the regortiog
carpaoration not recognized for federal corporate income tax
purposes pursuant _to _section 331 _or 337 of the Internal
Bevenue Code (as those  sections may be . amended or
fepuimbered) if _the liquidgated corporaticn __bhas _any
srociknolders ejther.individual or corporates not subject to
Montapa _income or licepnse tax under Title 15s chapter 30 oy

chapter 31s as appropriat2s op the gaio passing _through to
the stockholder pursuapt to federal law: and
ib} _excluding gain recognized for federal tax purposss
as_-a __shareholder _of 5 liquidatiog corporation pursuant to
ections 331 or 337 of the Internal Revenus Lode _{as._thoss
szctjons__may he amepded or renumbersedl when the gain is
required to De recogpized by the liguidating corperation
pursuant_to_subsection (1){2)Lii) of ihis sectione
{2) Tha term "nz=t incoma" means the gross income of
¥~ corporation Tess the deductions set forth in 15-31-114.
(3} No corporation is exempt from the corperation
license tax unless specifically orovided for under
15~31-1061(3) or 15-31-102. Any corporation not subj=ct to or
liable for federal income tax but not exempt from the

corperation license tax wunder 15-31-101(3) or 15-31-102
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shall compute gross income for corporation license tax
purpcses in the same manner as a corporation that is subject
to or 1liable for federal Iincome tax according to the
provisions for determining gross income in the federal
Internal Revenue Code in effect for the taxable year.®

Section 4. Section 15-31i-114s MCAy is amended tc read:

#15-31-114« Deductions allowed in computing incomee In
computing the net incomes the following deductions shall be
allowed from the gross income received by such corporation
within the year from all sources:

{1) A1l the ordinary and pecessary expenses paid or
incurred during the taxable vyear in the maintenance and
operation of its business and propertiessy inctuding
reasonable allowance for salaries for personal services
actually rendereds subject to the limitation hereinafter
containeds rentals or other payments required to be made as
a condition to the continued use or possession of property
to which the <corporation has not taken or is not taking
title or in which it has no equitye No deduction shall be
allowed for salaries paid upon which the recipient thereof
has not paid Montana state income tax; providedy howeversy
that where domestic corporations are taxed on income derivad
from without +the states salaries of officers naid in
connection with securing such income shall be deductible.

{2) {a) A11 losses actually sustained and charged off

-K—
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within the vyear and not compensated by insurance cor
otherwises including a reasonable allowance for the wear and
tear and obsolescence of property used in the +trade or
businesss such allowance to be daterminaed sccording tec the
provisions of section 167 of the Internal Revenue Code in
effect with respect to the taxable year. A11 2lactions For
depreciation shall be the same as the elections made for
federal income tax purposese No deduction shall be allowed
for any amount paid out for any buildiness permanent
improvementsy or betterments made to increase the value of
any property or estates and no deduction shall be made for
any amount of expense of restoring property or making good
the exhaustion thereof for which an allowance is or has been
madee

(b} (i} There shall be allowed as a deduction for the
taxable period a net operating loss deduction determined
according to the provisions of this subsectione. The net
operating Toss deduction is the agorecate of net operating
Toss carryovers to such taxable o9deriod »plus ths net
operating loss carrybacks to such taxable periode. The term
"net operating loss™ means the excess of the deductions
allowed by this sectiony 15-31-114, over the gross incomey
@ith the modificaticns specified In [(ii) of this subsectiones
If for any taxable pericd beginning after December 31y 1970s

a8 net operating loss is sustaineds such loss shall be a net

-T-

10
11
12
13
14
15
16
17
13
19
20
21
22
23
24

25

LC 9332701

operating loss carryback to each of the three taxatle
periods preceding the taxsble period of such Toss and shall
be a net operating Tloss carryover to each of the fivs
taxacle periods follouwing the taxable period of such losse A
net operating loss for any taxable period endine after
Decembper 31e 1975y in addition to seing a net opergting loss
carryback to each of the threz preceding taxable periodsy
shall be @ net operating loss carryovar to each of the seven
taxable periods fcllowing the taxabl= 2eriod of such Tasse
The portion of such loss which shall be carried to each of
the other taxable years shall be the excessy if anys of the
amount of such Yoss cver the sum of the net inccome for each
of the prior taxable periods to which sucih 1oss was carriede
For purposes of the preceding sentences the net income for
such prior taxable period shell be computed with the
modifications specified in (it1)(3) of this subsection and by
deteramining the amount of the net cperatini loss daducticen
without regara to the net operatin? lass for th2 1oss perioc
or any taxable period thereafters ancd the net income so
computed shall not be considered to be less than Zero.

(ii) The modifications referred to in (i} of this
subsection shall be as follows:

{A) No net cperating loss deduction shall be 2ilowed.

(B} The deduction for depletion shall nct exceed the

amount which would be allowable if computed under the cost
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methode

{C) Any n=t cperating loss carried over to 3ny taxable
years beginning after December 31ls 1978y must be calculated
undzr the provisions of this section effective for the
taxadle year for which the return claiming the net operating
loss carryocver is fileds

{iii}) A net operating loss deduction shall be allowed
only with regard to Tlosses attributable to the business
carried on within the state cf Montana.

{iv) In the case of a merger of corporationss the
surviving corporation shall not be allowed a net operating
loss deduction for net cperating losses sustained by the
merged corporations prior to the date of merger. In the case
of a consolidation of corporationsy the new corporate entity
shall not be allowed a deduction for net operating losses
sustained by the consolidated corporations prior to tha date
of consolidatione

{v} Notwithstanding the provisions of 15-31-531+
interest shall not be paid with respect to a refund of tax
resulting from a net operating loss carryback or carryovere

(vi) The net operating 1loss deduction shall not be
allowed with respact to taxable periods which ended on or
before December 31y 1970y but shall be allowed only with
respect to taxable periods beginnhing on or after January 1o

1971
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fc). (i) There is allowed a deductign to the liguidated
corporation for a loss from 2 ligquidation of ihe corporation
not__recognized for federal corparake iax purposes pursuapt
to sections 331 _and 337 of the Ipternal Revenue Code _(as
Lhose __sectiops may _be  amepded or _renupbered) _if _the
liguidated __corporation _ Dbas __apy _stockholders  either
individual _or corpogrates who would not have been subject to
Montana_ income or Jicecnse tax under Title 15, chapter 30 or
31s__9s appropriates on gain frowm the liquidatione had there
bgen anys passing through to the siockholder pursuant _to
federal laws

Lii) lLoss _allowed to be taoken .gs 3 deduclion of 3
liquidating corporation under subsection {23{c)fi) _of _this
section waey .not De token gs 3 deduction by a corporate
atockhelder in fthe liquidating corparations

{3) In the case of miness other natural depositss o0il
and gas wellsy and timbere 2a reasonable allowance for
depletion and for depreciation of improvements; suych
reasonablz allewance to be determined according to the
provisions of the Internal Revenue Code in effect for the
taxable years A1l elections made under the Internal Revenue
Code with respect to capitalizing or expensing =2xploration
and development costs and intangible drilling expenses for
corperation license tax purposes shall be the same as the

elections made for federal income tax purposese

BICEANtS
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{4} Tne amount of interest paid witnin the year on its
itndebtedness incurred in the operaticon of the business from
which its income is derived; but no interest shall be
allowed as @a deduction if paid on an indebtedness created
for the purchases maintenances or improvement of property or
for the conduct of business wunlass the income from such
property or business would be taxable under this parte

{5) (3} Taxes paid within the year except the
following:

(i} Taxes imposed by this parte

{ii) Taxes assessed against local benzfits of a kind
tending to increase the value of the property assessede

{iii) Taxes on or according to or mz2asured by aet
income or profits imposed by authority of the government of
the United States.

(iv) Taxes iwmposea by any other state or country upon
or measured by net incose or profitse

{b) Taxes deductible under this part shall be
construed to include taxes imposed by any countys school
districty or municipality of this statees

{6) That portion of an energy-related investment
allowed as a deduction under 15-32-103."

Section 5. Applicability. This act appliss teo tax
years beginning after December 31, 1930.

~End-

~11-



STATE OF MONTANA
REQUEST NO. 205 -81

FISCAL NOTE
Form BD-IS

In compliance with a written request received January 23 , 19 81 _, there is hereby submitted a Fiscal Note

for _HOUSE BILL 415 pursuant to 'Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA).

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members

of the Legislature upon request.

DESCRIPTION

An act to provide that gain or loss upon a corporate liquidation is recognized for state
tax purposed by the liquidating corporation if any stockholder of the corporation is not

subject to Montana Income Tax under Title 15.

FISCAL IMPACT

The fiscal impact of the proposed legislation cannot be estimated, but it could be
significant. The loophole that the proposed legislation will eliminate has resulted

in the loss of between one and two million dollars in corporate license tax and interest
over the past three years One single transaction resulted in the loss of at least
$742,000 in tax revenues to the state.

PREPARED BY THE DEPARTMENT OF REVENUE

BUDGET DIRECTOR
Office of Budget and Program Planning

Date: ilz,D _f_gl ——
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Approved by Committee
on Taxation

HUOUSE BILL NOe. 415
INTRSDUCED By SIVERTSEN

u¥ REQUEST OF THC OEPARTMENT OF REVEU:

A sILL FOR AN ACT ENTTITEeD: ™AN ALT TO PROVIDE THAT GAIN 0°
1055 UPCN A CORPSRAT: LTJUIDATION IS RECOLNIZED FOR STATE
TAX PURPSSES By THo  LIGUIDATEING CORPURATION TF  AnY
STOCKHCLDER OF THE CORPORATION IS NOT sSugJdcCi  TO  MUNTANA

INCOME TAX UR_CURPORAYE LICENSE TAX UNDER TITLF 5y CHAPTER

30 Dk 3le  AS  APPROPRIATE: AMENDING SECTIONS  15-35-11ls
15-3G~-121s 1S-31-113s AND 15-31-114s MCA; ANDO PROVIDING aM

APPLICABILITY ODATE.™

4 IF EMACTZL oY THE LeGISLATURE DF THe STATE UF MONTANA:G
Section le Section 15-30-111y MCAsy i5 amended to readt
"15-3u-1li« Adjusted gross incomes. {1l) Adjusted gross

income  3hall  be the taxpayer's federsl itncome tax adjiusted

Jross income as defined 1n  section 6 of the Internal

Revenue Code of 1954 or as that section may be laoeley or

amenaed anc in aadition shall jnclude the followinyg:

{a) incerest received on obligations of ancother state

OF territory Or CoOuntys @unicipalitys gistricts or other

political subdivision thereof;

(§+3] refunds received of feaueral income taxy ts the

extent the Jdeduction of such tax resulted in 3 reduction of
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HE 0415702

Montana income tax liability.

{2) Adjusted yross income does not include the
following whicn are exempt from taxation under this chapter:

(a) interest income from obligations of the Jnited
States qovernments the state of Montanas countys
municipalitys Jistricty or other political subuivision
thereof;

{b) all benefits received under the Feaeral tmployees®
Retirement Act not in excess of 3$3,600;

{c} all wenefrits paia under the teachers® retirement
1aw which are specified as exempt from taxation by 19-4-706;3

{d} all benefits paid wunder The Public Employees?
Retirement System Act which gre specified as exempt from
taxation by 19-3-1uS;

(ey alil benefits paid wunder the highway patrot
retirement low which are specified as exempt from taxation
by 19-6-/05;

(f) «ll ¥Montana i1ncome tax refunds or credits thereof;

(4} all benefits paid under 19-11-602y 19-11-560%s and
19-11-895 te retired and disableag firefighters, their
sSurviving spouses and orphans;

{h} all uenefits paid by first- or second-class citias
for the policemen's retirament system provided for by Titla
19+ chapter Js;

{1} _jein required _to be regognizad by _a__liguidating

-2- A3 415

SECOND READING
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corporation_under 15-31-113(F)}{a){ti)e

{3) In the case of a shareholder of a corporation w«~ith
respect to which the election provided for under subchapter
Se of the Internal Revenue Code of 1954+ as amendeds is in
effect but with respect to which the election provided for
under 15-31-20cs as amendeds 1S not in effecty adjusted
gross income does not include any part of the corporation's
undistributed taxable i1ncomes net operating Tosss capital
gains or other gainses profitss or losses requirzad to pe
included in the shareholoer*s federal income tax adjusted
gross 1ncome by reasoun of the said election under subchapter
5« Howevers the shareholder's adjusted yross income shall
inctude actual distributions from the corporation tuo the
extent they would be treated as taxable dgividends if the
subchapter S« election were not in effecte"

Section 2. Section 15-30-121s MCAs t5 amended to read:

"15-36-121l« Deductions allowed in computing net
incomes In computing net incomes there are allaowea as
geguctions:

(1) the items referred to in Ssections 16l and 211 of
the Internal Revenue (ode cof 1954y oOr as sections 11 and
211 shall be labeled or amendeds subject to the following
exceptions which are not deguctibles

{a) items provided for in 15-30-123;

{b) state income tax paid;

-3- A2 415
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{c)__loss__allowed_ _to__&_liguidating_corporatian_under

15-31-114(2)(C}5

(2} federal income tax paid within tne taxable vyear;

{3} <hild and dependent care expenses detarmined 1n
accordance with the provisions of saction 214 of the
Internal Revenue Code of 1954 that were in effact four tne
taxable year that began Jaenuary Lls 1974. However, the
fimitation ser forth in section 2l4(e}{%4) of the Internal
Revenue Code of (954 as that section was in effect for the
taxable year that began January ls 1974+ applies only to
payments made to a cnild of the taxpayer who is under 19
years of age ot the <close of the taxable year and to
payments made to an individual with respect to whom A
deduction is allowable under 15-30-112(5) to the taxpayer or
the taxpayer?'s spousze

(4) that portion of an energy-related investment
allowed as a deduction under 15-32-103;

tS} in the case of an individuats pulitical
contriputions determined in accordance with che provisions
of section 2i8{a) ang (b} of the Internal Revehue Coue that
were in effect for tne taxable vyear ended Uecenber 3ls
1978."

Section 3. Section 15-31-113y MCAsy is amended to read:

"15-31-113« Gross income and net incomes (L} The term

“gross income®™ means all income recognized in determining

—h~ HB 415
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the corporation's gross income for federal income tax
purposes but-shatt-inetude and:

{8} __including:

{i) interest exempt from federal incume caxwsj

{ii) _gain___from a liguidation of _the_ repurting

corporation_not_recognized for federal corporats_income _tax

purposes _ pursuant__to_ _section_ 331 or_ 337 of the_internal

Revepnue _Code__fas__those__sections _may be amenuey or

renumbered) if the liguidated corporgation has__any

stockholuers either_individual _or corperates not_subject _to

Montang__income_or_ticense tax under Title 1l5s chapter 30 _ogr

chaepter 3ls as appropriates on_the gain_passing _through _to

the stockholder pursuant to feageral law; and

(o) _excluding_gain_recognized_for federal tax_purposes

as__a__shareholder of a_liquidating corperation_pursuant_ to

sections_331 or_337_of the_lIntermal Revenue_{ode_ _(as__those

sections__may_ _be__amended_ _or__renumbered} when_the _gain_is

reguired _to pe recoqnized by the liguidating corporation

pursuant to subsection [(li{a}{i1i}) of this sections

(2) The term "net income® means the gross income of
the corporation less the deductions set forth in 15-31-1l4.
{3) Wo corporation 1S5 exempt from the corporation
license tax wunless specifically provided for under
15-31-11%4(3) or 15-3i-102« Anv corporatiovn not subject to or

liable for federal income tax but not exempt from tne

-5- HB 415
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corporation license tax wunder 15-31-101(3) or 15-31-102
shali compute gross income for corporation license tax
purposes in the same manner as a corporation that i1s subject
to or liable for feueral income tax oaccording to tne
provisions for determining gross income in the federal
internal Revenue Code tn effect for the taxable year.™

Section 4. Section 15-31-114s+ MCAs i5 amended to read:

"15-31-114« UJeductions allowed in computing income. in
computing the net incomes the following deductions shall be
allowed from the gross income received by such corporation
within tne year from alt sources:

(1) Al the ordinary and necessary expenses paid or
incurred during the taxable year in the maintenance and
operation of its Dbusiness and propertiess including
reasonable allowance for salaries for personal services
actually rendereus Subject to the limitation bhereinafter
containeds rentals or other payments required to e made as
a condition to the continued use or possession of property
to which the corporation has not taken or is not taking
title or in which it has no equitye No deduction shall be
allowed for salaries paid upon which the recipient thereof
has not paid Muntana state income tax; provideds NOwevers
that where domestic corporaticns are taxed on income derived
from without the states salaries of officers paid in

connection with securing such income shall be deductible.

-6= MR 415
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{2) (a) All losses actually sustained and charjed off
within the year and not compensated by insurance or
otherwises including a reasonable aliowance for the wear and
tear and obsolescence of property used imn the trade or
businesss such allowance to pe determined according to the
provisions of section 167 of the Internal Revenue C(ode in
effect with respect to the taxable years. All elections for
depreciation shall be the same as the elections made for
federal income tax purposese. No deduction shall be allowed
for any amount paid out for any buildingssy permanent
improvementss or betterments made to incressc the value of
any property of estates and no deduction shalt be wmade Ffor
any amount of expense of restoring property or making yood
the exhaustion thereof for which an allowance is or has peen
mage .

(Y (i) There shall ve allowed as a deduction for the
taxable period a net operating loss deduction determined
according to the provisions of this subsections The net
operating loss deduction is the agyragate of net operating
loss carryovers to such taxable period plus the net
operating toss carrybacks to such taxable period. Tha term
"net operating loss™ means the excess of the deductions
allowed by this sections 15-31-114+ over the gross incomes
with the modifications specified in (i1} of this subsection.

If for any taxablie period beginning after December 31« 1970y

-7- HY 415
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a net operating loss is sustaineds such loss shall be a net
operating Jloss carryback to each of the threec taxable
periods preceding the taxable period of such loss and siall
be a net operating 1oss carryover to each of the five
taxable periods following the taxable period of such lossa &
net operating loss for any taxable period ending after
December 31y 1975+ in addition to veing a net operatiny loss
carryback to each of the three preceding taxable periodss
shall pe a net operating 1oss carryover to each of the seven
taxable periods folluwing the taxable period of sucn Josse
The portion of such loss wnich shall be carried to esch of
the other taxable years shall be the excessy if anys of the
amount of such loss over the sum 0f the net income for each
of the prior taxable peri10ods to which such loss was carrieds
For purposes of the precediny sentencey the net income for
such prior taxable period shall be computed with the
modi fications specifieg in (ii}(B) of this subsection and by
det=2rmining the amount of the net operuting luss deduction
without regard to the net operating loss for tne 1oss pariod
or any taxable period thereafters and the net income s0
computed shall not be considered to be less than zero.

{ii) The modifications referred to in (i) of this
subsection snall be as follows:

(A} No net operating loss deduction shail be alloweas

(B} The deduction for depletion shall not exceed the

-g- HR 415
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amount which wWould be allowable i f computed under the cost
methode .

{C} Any net operating loss carried over to any taxable
years beginning after December 3iy 1978y must be <calcutated
unger the provisions of this section effective fur the
taxabla year for which the return cltaiming the net operating
loss carryover is filede

[1ii} A net operating loss deduction shall bhe allowad
only with regard to losses attributable to the Dusiness
carried on within the state of Montana.

(iv) In the case of a merger of corporationss the
surviving corgoration shall not be allowed a net operating
loss deduction for net operating losses sustained by the
merged corporations prior to tne date of mergers In the case
of a consclidation of corporationss the new corporate entity
shall not be allowWwed a deduction for net operating losses
sustained by the consolidated corporations prior to the aate
of consolidaitione.

{v} Notwithstanding the provisions of 15-31-531
interest shall not be paid with respect to a refuna of tax
resulting from a net operating Yoss carryback Oor carryovere

{vi}) The net operatinyg 1o0ss deduction shall not oe
allowed with respect to taxable periods which ended on or
pefore uJecember 31y 1970y out shall be allowed only with

respect to taxable periocds beginning on or after January Ll
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1971.

{c)__{i} There i1s_allowed a _deduction to the liguidated

corporation for a loss_from a_liguidation of the corporatisn

not__recognized _for federal corporate_tax _purpeses pursuant

to_sections_331 _and_337 of_the _Internal_ _Revenue_ _Code_ _{as

those sections__may_ _be__amended or _renumbered) if_ _the

liguidated corpoeration has any stockholders either

individua)l or _corporates who would not have been subject to

Montana_income oy license_tax under Title 15y chapter 30__or

31y __as_appropriates_on_gain_from the liguidations_ had tnere

been_anys passing through_to_ _the stockholder pursuant_ to

federal law.

{1i} Loss_ _allowed to be _taken a5 _a_deduction of a

liguidating corporation _under subsecrion {2)(c)fi} _of_ _this

section_ may _aot be_ _taken__as__a _deduction by a3 corporate

stockholder in_the liguidating corporatione

(3 In the case of mines, other natural depositss o011
and qgas wellse and timbersy a reasonable allowance for
depletion and for depreciation of tmprovements; such
reasonable allowance to be detarmined according to the
provisions of the Internal! Revenue Code in effect for the
taxable vyeare All elections made under the internal Revenru=
Code with respect to capitalizing or expensing exploration
ana development <costs and intangible drilling expenses for

corporation license tax purposes shall be the same as the

-10- B 415
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elections made for federal! income tax purposess

(4] The amount of interest paid within the year on its
indebtedness incurred in the operation of the business fromn
which its income is derived: but no interest shall oe
allowed as & deduction i1f paid on an indebtedness Creatad
for the purchases maintenances or improvement of property or
for the conduct of business wunless the income from such
property or business would be taxable under this partes

(S) (a) Taxes paid within the year except the
following:

(i) Taxes imposed by this parte.

(ii) Taxes assessed against local benefits of a kind
tending to increase the value of the property assessade

(1ii) Taxes on or according to oOr measured by net
income or profits imposed 0y authority of the government of
the United Statesa

{iv) Taxes imposed by any other state or country upon
or measured by net income or nrofits.

{b) Taxes deductible wunder this part shall ve
construed to include taxes imposed by any countys school
districty or municipality of this statee

te) That portion of an energy-related investment
allowed as a deduction under 15-32-103."

Section 5. Applicabilitys TYhis act applies %o tax

years beyginning after December 31y 1980
_Eﬂ_
~11-~ HB 415
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1 HOUSE BILL NO. 415
2 INTRGDUCED BY SIVERTHEN
3 oY REQUEST OF THE DEPARTMENT OF REVENULE
&
5 A GILL FOR AN ACT ENTITLED: ™AN ACT TG PRGVIDE THAT GAIN UR
6 LOSS UPON A CORPORATE LIQUIDATION IS RECOGNIZED FOR §¥ATE
7 TAX PURPUSES ay THE LIQUIDATING CORPORATION TIF ANY
8 STOCKHCLDER OF THE CORPORATION IS NOT SUBJECT TG MUNTANA
9 INCOME  TAX OR_CORPORATE LICENSE TAX UNDER TITLE 15+ CHAPTER
10 30 OR 3le AS APPROPRIATE:; AMENDING SECTIONS 15-30-11l.
i1 15-30-121s. 15-31-113s AND 15-31-1l4s MCA; AND PROYVIDING AN
12 APPLICABILITY OATE."
13
1% 8F IT EMACTED BY THE LEGISLATURE OF THE STATE JF MONTANA:
15 Section ls Section 15-30-111e MCAs is5 amended to read:
16 *15-30-11)le Adjusted gross incomee (1) Adjusted gross
i7 income 3shall be the taxpayer®s federal income tax adjusted
is gross income as defined in section 62 of the Intarnal
i9 Revenue Code of 1954 or as that section may be labeleu oOr
20 amended and in addition shall include the followiny:
21 (a) interest received on obligations of another state
22 or territory OF countys municipalitys districte or other
23 political subdivision thereof;
&4 (b} refunds received of federal income taxy tu the
25 extent the Jeduction of such tax resulted in a4 reduction of
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Montana income tax liabilitye

{2} Adjusted gross income does not include the
following which are exempt from taxation under this chapter:

fa) interest income from obligations of the United
States governments the state of Montanas countys
municipalitys gistricts or other political subdi;ision
thereof;

(b} al) benefits received under the Federal Employees®
Retirement Act not in exces; of $3.600;

(c) all venefirts paia under the teachers® retirement
taw which are specified as exempt from taxation by 13-4-T70s8;

{d} all benefits paid under The Public Employees?
Retirement System Act which are specified as exempt Ffrom
taxation by 19-3-105;

{e) al} benefits paid under the highway patrol
retirement law which are specified as exempt Ffrom taxation
by 19-6-705;

{(fF} all Montana income tax refunds or credits théreof;

{g) o1} benefits paid under 19-11~602y 19-11-604s and
19-11-605 to retired and disabled firefighterse their
surviving spouses and orphans;

{h} all uvenefits paid by first- or second-class citias
for the policemen's retirement system provided for by Title
19+ chapter 3Jw;

{1} _4yain_required to_be recognizad_ by _a__liguidating

-2- HB &15
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corporation under 15-31~11371){a)tii)e

{3) In the case of a shareholder of 3 corporation with
respect to which the election provided for under subchapter
5« of the Internal Revenue Code of 195%, as amendeds is in
effect  but with respeit to which the election provided for
under 15-31-202, as amendeds is naot in effacty adjusted
gross income does not include any part of the corporation's

undistributed taxable incomes net operating 1055y capital

'gains or aoather gainsy profitssy or losses required to be

included in the shareholder®s federal income tax adjusted
gross income by reason of the said election under subchapter
Se -Howewers the shareholder's adjusted gross income shatl
include actual distributions from the corporation to the
extent ‘they would be treated as taxable dividends if the
subchapter S. election were not in effect.”

Section 2. ° Section 15-30-12ls MCAy is amended to read?®

*15—36—121o Deductions allowed in computing net
income. ‘In computing net incomes there are allowed as
deductions:

{1}  the items referred to in sections t6l ang 211 ° of
the Iaternal Revenue  Code of 1954 or a5 sections lel and
Z11 shall be labeled or amendeds subject to the following
exceptions . which are not deauctible: .

{a)  ivems provided for ﬁn 15*3&-123;

tb} statc income tax4paid}

-3- HB 415
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{c) _loss allowed _to _a ligwidating corporation under

15-31-114(2)4c) i

t2} fegeral i1ncome tax pasid within the taxabte year;

{3} chila and dependent care expenses detarmined in
accordance with the provisions of section 214 of the
Internal Revenue Code of 1954 that were in effect for the
taxable year ~that began January 1+ 1974. Howevers the
Timitation - set Fforth in section 2l4{e}{4) of the Internal
Revenue {ode of 1954 as that section was in effect for the
taxable year - that began January ls 1974 applies oﬁly to
payments made to a cnild of the taxpayer who is wunder 19
years of age at .the cliose of the taxable year and to
payments made to an  individuel Vuith respact to whom 3
deductien is éliouable under 15-30-112{5) to the taxpayer ur
the taxpayer®s SpousSee

{4) that portion of an energy-related investment
allowed as a deduction under 15-32-103; .

£5) in  the case of an individualy potitical
contriputions éefermined in accordance with the provisions
of section 218(a) and (b) of the Internal Revenus Coge that
were in  effect for  the taxable year énded December 31s
197847 ' '

Section 3. Section 15-31-113s MCAs is amended to read:

*15-31~113.  Lross income and net income. (1) The term

“gross = income” means -all income recognized in determining

-t HB 415
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the corporation®s yross imcome for federal income tax
purposes but-shali-include and:

La}__iecluding:

i} interest exempt from federal income tawwj

ik} gain from a liguidation of the repurting

corporation. not recognized for federal corporate income _tax

purposes pursuant _to _section 331 or 337 of ithe interna?l

Revenue _Code _{as _those Sections _may be amended - or

renumber adj if the liguidated corporation has_ _any

stockholuery either i1ndividual of corperatcs not. subject _to

dontana - income_or_license tax under Title 15+ chapter 30 _or

chapter 31s o5 appropriates on_the gain passing__through _to

the stockhulder pursuant_to fecgeral lawi and

oY _excluding gain_recognized for federal tax purposes

as__a__shareholder of a liquidating corporation_pursuant to

sections 331 or_ 337 of the Internal Revenue Code__{as__those

sections _wmay _be _amended. or reggmbeged]_uheg_;gg_ggig_

.

reguired_to_be recogaiZed by the liguidating corporation

pursuant to_subsection {1l){s}{ii) of this sections

{2) The term “pet income” means the gross income of
the corporation less the deductions set forth in  15-31-114.
{3} Wo corparation is exempt Ffrom the corporation
license  tax unless specifically provided for under
15~-31-10k(3) or 15-3i~102« &ny corporation not subject to or

liable for federal income tax but not exempt from the
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corporation license tax under 15-31-101{(3}) or 15-31-102
shall compute gross income for corporation license tax
purposes in the same manner as a corporation that is subject
to or liable for federal income tax according to tne
provisions  for determining gross income in the federal
internal Revenue Lode in effect for the taxable year."

Section 4. Section 15-31-l1l6y MCAr is amended to read:

®15-31-114. Deductions allowed in computing incomee« In
computing the net incomes the following deductions shall be
allowed from the gross income received by such corporation
within the year from all sources:

{1 All the érdinary 3and necessary expenses paid or
incurred during the taxable year in the maintenance and
operation ~of its bus iness and propertiess including
reascnable -allowance for salaries for personal services
actué!iy rendereds Subject to the lYimitation hereinafter
containedy rentals or other payments required to be made as
a condition to the continued use or possession of property
to. which the corporation has not taken or is not taking
title or in which it has no equity. No deduction shall pe
allowed for salaries paid ucon which the recipient thereof
has not paid Montana state income tax; provideds howevers
that where dumestic'corporations are taxed on income derived
from without the states salaries of officers paid. in

connection with securing such income shall be deductiblee

-y HB 415



10
it
12
13
i4
is
16
17
18
19
20
21
22
23
24

25

W3 0415702

{2) (a3} AVl losses actually sustained and charjed off
within the year and not compensated Dby insurance or
otherwises including a reasonable allowance for the wear and
tear and oansolesceace of property used in the trade or
businesss such allowance to be determined according to the
provisions of section 167 of the Internal Revenue C(ode in
effect with respect to the taxable year. All elections for
depreciation shall be the same as the eltections made for
federal income tax purgosese. Mo deduction shall be allowed
for any amount paid out for any buildingss permanent
improvementss Or betterments made to increase the value of
any property or estates and no deduction shall be made For
any amount of expense of restoring property or making yood
the exhaustion thereof for which an allowance 1S or has been
mades

{b) (i) There shall pe allowed as a deduction for the
taxable periocd a net operating ¥oss deduction determined
according to the provisions of ‘this subsection. The net
operating loss deduction is the agyregate of net operating
loss carryovers o such taxable period plus the net

operating loss carrybacks to such taxablée periods The term

"met operating loss™ means the excess of the deductions

allowed by this Sections 15-31-1l4s over the gross incomes
with the modifications specified in [ii} of this subsectione

If for any taxable period peginning after December 3ls 1970
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a net operating 19ss is sustaeineds such 10ss shall be s net
operating Jloss carryback to each of the three taxable
periods preceding the taxaple period of such ¥oss and shal?l
be a net operating loss carryover to each of the five
taxable periods following the taxable period of such 10sse A
net operating loss for any taxable period endiny after
December 3is 1975+ in addition to seing a net operating loss
carryback to each of the three preceding taxable geriodse
shall be a net operating l1oss carryover to each of the seven
taxable periods folluwinyg the taxable period of sucnh 1losse
The portion of such loss wnich shall be carried to e3ach of
the other taxable years shall be the excessy if anyy of the
amount of such loss over the sum Of the net income for each
of the priur taxable periods to which such 1oss was carriede.
For purposes of the preceding sentences the net income for
such prjor taxable period shall be computed with the
nodifiéations specified in (ii){B)] of this subsection ana oy
determinihy the amount of the net operating loss deduction
without regyard to the net operating loss for the loss period
or any taxable period thereafters and the net income 50
computed shall not be considered to be lTess than zeroe

{1iy The mogifications veferred to in (i} of this
subsection snall be as follows:

{A} No net operuting loss deduction shall be alloweads

{B)  The desuction for depletion shall not exceed the

~8- HE 415
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amount which would be allowable if computed under the cost
methode

{L{) Any net operating loss carriz2d over to any taxable
years beginning after December 3ks 1978 sust be calculated
under the provisiens of thisr section effective for the
taxabl2 year for which the return claiming the net operating
loss cakryover is fileds

fiii) A net operating toss deduction shall be allowed
only wsith regard to Josses attributable to the business
carried on within the state 0f Montana.

jlv) in the case of a wmerger of corporationsy the
surviving corporation shall not be allowed a net operating
loss deduction for net operating. losses sustained by the
merged corporations prior- to the date of merger. In the case
of a consolidation of corparationss the new corporate entity
shall not  be allowed a deduction for net operating (ésses
sustained py the consolidated corporations prior to the date
of consoliditions

{v) Notwithstanding Vthe provisions of 15-31-531,
interest shall not be paid with respect t0o 3 refund of tax
resulting from 8 net operating loss carryback or carryoveras

{vi) The net operating ltoss deduction shall not oe
aliowed with respect to taxable periods which ended on  or
pefore dJeceaber 31, 1970+ out sha)l be allowed only with

respect to taxable periods beginning an or after January Ll
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i971.

fc}__(i) There is_2llowed a deduction to_the_liguidated

corparation_for a loss_from_a liguidation of the corporation

not . recognfzed _for federal corporate tax purposes pursuant

to. sections 331 and 331 of the_ _Internal Revenue _€ode _{as

those sections _may be  amended _or _renumbered} if__the

liguidated corporaiion has __any stockholders either

P ——i

individual _or corporates who would not have been_supject_to

Montana income or license tax under 1iitle 15, chapter 30__or

3is__as_appropriates on_gain_from the liguidations had_there

been_anys passing through_to _the stockholder _pursuant _to

federal laws

£ii) bLoss_ _allowed _to_ _be _taken_ _as _a_deduction_of a

liguidating corporation under subsection_{2)¥{c} (i} _of_ _this

section__may. not _be. taken a% 6 deduction Dy 3 cCorporate

stockholder jin the liguidating corporations

{3} In the case of mines. other natural depositss oil
and gas wellse and timbers a reasonablé altlowance for
deptetion and for depreciation of improvements; such
reasonablie allowance to be detarmined according to the
provisions of the Internal Revenue Code in effect Vfar the
taxable vyear. All elections made under the internal Revenua
Code #ith respect to capitalizing or expensing exploration
ana development costs and intangible driltling expenses for

corporation license tax purposes shall be the same as the

-10-~ HA 415
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elections made for federal incume tax purposess.

{#) The amount of interest paid within the year on its
indebtedness incurred in the operation of the business from
which its income is derived; but no interest shall oe
atlowed a3s a deduction if paid on an indebtedness created
for the purchasesy maintenances ar improvement of property or
for the coaduct of business unless the income from such
property or business would be taxable under this parte

{95) (a) lTaxes paid within the year except the
following: .

{i} Taxes imposed by this part.

{iti) Taxes assessed against tocal benefits of a kind
tending to increase the value of the property assessad.

(i1i} Yaxes on or according to or measured vy net
income or profits imposed oy authority of the government of
the United Statess

{iv} Taxes imposed by any other state or country upon
or measvured by net income or profits.

(b) Taxes deductible under this part shall oe
construed to include taxes imposed by any countys. school
districts or municipality of this state.

(6} Fhat portion of an energy-related investment
allowed as a deduction under 15-32-103."

Sectrion Se Applicability. This act applies tou tax

years beyinning after December 3l» 1980.
-Engd-
-11- HB 415
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STATEMENT OF INTENT

HOUSE BILL 415

House Piltl 415 is intended to address a problem that
arises wunder the Montana individual income tax laws and
corporation license and income tax laws due Lo the
relationship between the Montana adjusted ¢ross income under
the fegeral income tax lawse. Under present law the
liguidation of a corporation holding property in Montana can
cause Jain on the sale of the property to pass through o
the stockholders of the corporation. If the stockholders are
not subject to Montana tax on this gain passing throughs the
state loses the revenue on what is essentially a state
transactions namely the sale of Montana property. This
rasutt occurs because of operation of the federal tax laws
relating to corporation liquidations. Housa Bill 415
addresses this situation by requiring the Jliquidating
corporation to recognize that portion of the gain from a
corporate liquication under sections 331 cor 337 of the
Internal Revenue Code that passes through to stockholderss
either andividual or corporates who are not subject to
Montana taxe either individual income tax or corporate
license taxs on the qain passed through pursuant to federal
1aw. Pecause the provisions of House Bill 415 reguire

recognition of gain at the corporate levely it is also
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HB 415

necessary to remove this gain Ffrom the income of the
stockholderss in order to avoid the possibility of double
taxatione.

For the example we have a corporation L - that owns
property in Montanae. The stockholders of L are an
ocut-of-state corporations 5;i an out-of-state individuales 13
and a resident individuals Rs each with an equal interest.
Corporation L sells the property with a gain of $3,000,000
and tiguidates pursuant to sections 331 through 337 of the
Internal Revenue Lode. Under present laws Ry 35 & residents
would pay tax on $1+0004000s but S and I would not be
subject to Montana tax on the $1:00604000 passing through to
them pursuant to federal law. Corporation L would not be
subject to Montand taxe Under House B8ill 415+ R would remain
subject to tax on $1+000+000s but Lorporation L would now
become subject to tax on the $£2,000,000 (that portion of the
gain passing through to persons not subject to Montana

itncome or ticense tax)es

-2~
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HOUSE BILL NG. 415
INTRODUCED BY SIVERTSEN

BY REQUEST OF THE OEPARTMENT OF REVENUE

A BILL FOR AN ACT ENTITLED: AN ACT TO PROVIDE THAT 4
PORTION OF THE GAIN 8R~E85S UPON A CORPORATE LIQUIDATION IS
RECOGNIZED FOR STATE TAX PURPDSES BY THE LIQUIDATING
CORPORATION IF ANY STOCKHOLDER OF THE CORPORATION IS NOF

SUBJECT TO MUONTANA INCOME TAX OR_CORPORATE LICENSE TAX UNDER

TITLE 15+ C(HAPTER 30 OR 31le AS APPRUOPRIATE; AMENDING
SECTIONS 15-30-111v~+5-38-12%v AND 15-31-113s AND-45-3t-114y

MCA; AND PROVIDING AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE GF THE STATE OF MONTANA:
Section l. Section 15-30-111ly MCAs is amended to read:
"15-30~111s Adjusted gross incomes (1) Adjusted qross

income shail be the taxpayer*s federal income tax adjusted

gross income as defined in section 62 of the Internal

Revenue Code of 1954 or as that section may be labeled or

amended and in addition shall include the following:

{(a) interest received on obligations of another state
or tesrritory or countys municipalitys districte or other
political subdivision thereof;

[0} refunds received of federal income taxs to the

extent the deduction of such tax resulted in a reduction of
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Montana income tax liabilitye

{2) Adjusted gross income does not include the
following which are exempt from taxation under this chapter:

(3} interest income from obligations of the United
States governmentsy the state of Montanas countys
municipalitys districts or other political subdivision
thereof;

(b} all benefits received under the Federal Employees®
Retirement Act not in excess of $3.600;

{c) att benefits paid under the teachers' retireaent
law which are specified as exempt from taxation by 19-4-706;

{d) all benefits paid under The Public Employees®
Retirement System Act which are specified as exempt from
taxation by 19-3-105;

fe) all benefits paid under the highway patrol
retirement 1law which are specified as exempt from taxation
by 19-6-7053

{f) all Montana income tax refunds or credits thereof;

{g) all benefits paid under 19-11~602¢ 19-11-604s and
19-11-603 to retired and disabled firefighterss their
surviving spouses and orphans;

(h)} all benefits paid by first- or second-class cities
for the policemen's retirement system provided for by Title
19y chapter 9w;

{i)_ _gain_ required_to_ be_recogqnized by a_ltigquidating

-2- HB 415

REFERENCE BILL



-4

-3

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0415703

corporation under 15-31-113(13fa){ii)s

{3 In the case of a shareholder of a corporation with
respect to which the election provided for under subchapter
Se of the Internal Revenue (ode of 1954¢ as amendeds is in
effect but with respect to which the election provided for
under 15-31-202y as amendeds is not in effects adjusted
gross income does not include any part of the corporation's
undistributed taxable incomes net operating losss capitat
gains or other gainsy profitse or 1losses required to be
included in the shareholder®'s federal income tax adjusted
gyross income by reason of the said election under subchapter
Se Howevery the shareholder®s adjusted gross income shall
include actual distributions from the corporation to the
extent they would be treated as taxable dividends if the
subchapter S« election were not in effects”

Seetton-2e-—Section—15-38-+ 2ty -MEAv-ts-amended-to—reads

2}5-39~}2iv—-Beduetions-——anitowed—--tn-—-computing—-nee
incomes——in-computitag-——net-—incomey-—there——are-—attowed--as
deductionsd

f1)--the—items——referred-to-in-sections-i16i-and-2it-of
the-internol-Revenue-tode—of-1954y—or-as——sectiony--t&i~-and
21— -sha¥ti—-be--}abe}ed-or-amendedy-subject—to-the—fottowing
exceptions--which-are-not-deductibiesr

faj-~ittems—provided-for—in-15-36-123¢

+hi-—state-tncome—tax-paidt
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fei--toss-ettowed-to-a--tiquidating-—cerporatien——ander

15=3i-itefiyfersd

t2y-—federat-——incone--tax-paid-within-the-caxabtre-yeart

£31--chitd-and-dependent-core--expanses——determined-——¢n
accordance——with——the—provisions—eof-—section--2t4~—of-—the
internal-Revenve-€ode-of-1954-that-were-in--effect-—for—-the
taxable—-year—that-—begon——danvary——tv—-19T4v--Howevery—the
+imicarron-set-forth-in—-sectron-2ieftef4y--of——the--intermad
Revenve—-Code——of-1554-as~that-section-was—in-ef fect—For-thne
toxadle-year-that-began-Jdanuary-tv—-1974v--eppiies—onty—-te
payments--made-—to--a-~ehititd-of-the-taxpayer-who—ts-onder—i9
years-of-age-at--the--ctese-—of-—the--taxeble—year--and--te
paysents--made-~-to-—an—-indtvidual—-with-—respect-—to-whom-a
deduction—is-attonable-under-15-38-112¢{5)-to-the-taxpayer-or
the-texpoyeris-spouser

f43-—that--portion-—of--an——-energy-refated-——-investment
aH owed-as-s-dedoction—uonder—-15-32-163¢

54~-~tn-—the-—-cose--—of——-an-—-—individeatvr--potitreat
contributions—determined-in—asccordance-—with——the--provistons
of——seceion~21itat-and-thi-of-the—internsl-Revenve-£ode-shat
were-in-effect-for--the--taxabie—yesr—--ended--Becemper-—3iy
1978

Section 2. Section 15-31-113s MCAy is amended to read:

®#15-31-113« Gross income and net income. {i) The term

"g3ross imcome™ means all income recognizZed in determining

it ol HB 415
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the corporation®s gross income for federal income tax
pur poses but-shati-tnctude and:
{i) interest exempt from federal income taxwej

{ii} THE PORTION OF gain_ from _a_ liguidation of _the

reporting corpcration not recognized for federal corporate

income_tax purposes _pursuant to_section_ 331 eor THROUGH 337

of the _Internal_ Rewenue Lode (as those spctions may be

amended or_renumberea) tf-the-tiquidated-corporation-has—any

stockhotder ATTRIBUYABLE TO STOCKHOLDERSy either individual

or _corporatey not _subject to Montana inmcome or license tax

under Title 15y chapter 30 or_chapter 3ls as_appropriates on

the_gain_passing_through__to__the steekhoitder STOCKHILEERS

pursuant_to federal law; and

(b)__excluding_gain_recognized_for federal tax_ purposes

as _a__shareholder of a_liguidating _corporation_pursuant to

sections 331 er THROUGH 337 of the Internal Revenue Lode_{as

those_sections may be amended or renumbered} when__the _gain

is__required to_be recognized by the liquidating corporatiogn

pursuant_to_subsection_(L){a){ii) of this sectione

{2} The term "pet income™ means the gross income of
the corpoaration less the deductions set forth in 15-3i-1l4%.
(3) No corporation is exempt from the corporation
license tax unless specifically provided for under

15-31-10i13) or 15-31-102« Any corporation not subject to or

—5- HB 415
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liable for federal income tax but not exempt from the
corporation license tax under 15-31-101(3) or 15-31-102
shall compute gross income for corporation license tax
purposes in the same manner as a corporation that is subject
to or liable for federal income tax according to the
provisions for determining gross income in the federal
Internal Revenue Code in effect for the taxable year.”
Seetion-qv--Section-15-31~-1t4v-MEAvy-t3-omended-to—-reads
2}5-3i-tihe--Beductions-—atlowed——in--computing- tncomes
{n—ceﬂputing-;he-net—iﬂeenev'the-fe¥+euing-deduetions--sha%4
be---attowed-~~from-—~the--greoss-—racome~-recerved--by--such
corporation—within-the-year-from-sli-sourcess
tit-—Ait-tne-ordinary-and-necessary-—expenses-——paird-—or
tncurred--during-—the——taxable—— yesr-~tn-the-matntenance-and
operatton-—of-—its——basiness—-—and-—-preopertiesy———inciuding
reasenabte——at owsnce——for--satlaries——for—-personal-services
aetustiy-renderedr-subject--to——-the--timitatton—-heretnafter
contatnedy--rental s-or-other—-paymsents-regquired-to-be-made—as
a—eondrtion-to-the-continved-use~or-possesston-——-of-—property
to-—which-—the-—ceorporatton-~has--not—taken—or-is-not-taktng
titde-or-in-which-tt-has-no-equttys—Ho--deduction——sheli-—be
attowed--for—-—satartes-patd-—upen—which-the-rectpient-thereof
nas-not-paid-Montana—-stete-tneome--taxt--providedy——hownevery
that-where-domestic-corporations-—are-taxed-on-ineome—dertved

from-—-without—-the--stater-—-satartres——of--eofficers——patd-—in

-6~ HB 415



10
11
12
13
14
15
16
17
i
19
20
21
22
23
24

25

H3 0415/G3

eenneetien—with—seeufing—such-iﬂceﬁe-sha++—be—deQueefbie-
t23--taj-Ati-tosses-actontiy-sustained-and-charged--off
within——-the-—year--—and-—not--compensated--by-—insurance-——or
otherwrser-itneluvding-a-resseonobie—ecliovance-for-the-wear—and
tesr-and-obsotescence-of—property-—usted-—in--the--trade-—-or
bustnessy——such—-—eoliowance-to-be-deternined-sceording—to-the
previstons—of—section—163-of-the-Internat-—Revenve—-code-——in
effect-—with--respect—to-the-taxable-yearv—Ali-ectections—for
deprectation-shoti-be-the-some-as—-the-—-elections--made--for
federal-—income--tax-purposess-Ko-—deduction—shadi-be-aitowed
for-——asny-—amount-—-psaid-—out——for—any——buiidingsy-—permanent
ThprevenentIy——or——bhettermnts-made-to-tnerense—the-value—of
any-property-er-estatey-and-no-deduction-shali-be--mode——for
any--ameont--of-expense—of-restoring—property-or-making—good
the-exhauvstion-thereof-for-which-an-otiowanee-ts-or-has-been
madew
toy-—tity~Fhere-shali-be-stiowed-as-a—-dedoction—for-—the
toxable—-pertod--a--net--operating-1oss-deduction-determined
sccording-to—the-provisions-—of--this——subsectiom-——Fhe--net
operating-—toss-—deduction-ra-the-agqgreqate—of-net-operating
}oss-—carryovers—-to--such-—taxnble--period-—-plus——the-—-net
operating—-loss-—carrybacks-to-such-taxadte-periode-FThe-tern
Snet-operating-1osst-means--the-—excess--of-—the--deduceions
asHowed——-by--this-sectiony-15-3t-ti4y-over-the- gross—incomey

with-the-medificotitons-spectfied-in-{itt}-of-this-subsections
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1f-for-any-taxeble—period-beginning-after-tecenber-3tr-1 976
a-net-operating-oss-its-susteinedrsuch-Foss-shati-be-a--net
operating——ioss——earryback-—to--each--of--the--three-taxable
pertods-preceding—the—taxadte-period-of-such-ioss—and--shatt
be--a--net—-operating--foss--carryover—-to--esch-cf-ethe-five
taxable-perrods-fotiowing-the-taxable-pertod-of-sueh-tossa-14
nét*operet&ng-%oss——far——ony--texeb%e--period~-endtng-—after
Secember-31v-13¥5y—itn-—addititonto-being-a-net-operatiny-toss
ecareyback-——to—each——of-the-three-preceding-taxeble—pertodsy
shaii-be-s-net-operating-toss-carryover-to-each-of-the-seven
taxable—periodi—foliowrng-the—tansbte-pertrod-of--auen——tosan
Fhe-—pertion——of-such-toss-which-shali-be-carried-to-ecach-ef
the-other-taxabie-years-shuitt-be-the-excessr-tf-anyvy-of-—the
amount-—-of-such-oss-ever—the-sumof-che-net—rneome—+for-ecach
of-the-prior-taxsble—periods—to-which-soch-toss-was-carrtreds
For-purposes—of—the—preceding—sentencer-the-net——tncome-—-for
sueh--prior ——taxablie—period-—shatH--be--computed——with--the
modifieatitons—spectrfred—in-{1ijtB8y-of-thres—-subsection—ond-py
determining-the-amovnt-of-the-net-operating--toss——deduction
withsot-regard-te-the-net-operating-toss—for-the-toss-period
or——-any-~taxabie--period--thereaftery-——and-the-net—income—so
computed-shati-not-be-considered-to-be-tess-than-zeros
ttt1-Fhe-modificotitons-—referred——to—in——tit-——of--this
aubsection—shati-be—ns-foliowss

tAF--No--net-operating-toss—deduoction-shali-be-attoweds

-8~ HB 415
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83 -~-Fhe-deduction-for-depletion-shati-not——exceed-—the
ameant——which—would—be—altowadbie—tf-computed—under—the-cost
methods

tE€3——~Any-net-operating-ioss-cerried-over-to-any-taxabie
years-beginning-sfter-Secenber-3iv-1978vy-must-be——caltcutated
anger-—the--provisrons—--of--this-—seetion-—effective-for-the
taxabie-~year-for-which-the-return-clatming-the-net-operating
toss-carryover—ta-fiteds

trtti-A-met-operating-Itosi-deduction-shati-~pe--aliowed
onty-—with--regard-—to--tosses——ateributable—to-the-bustness
carrted-en—within-the-state-sf-Montamsy
fre)-in—the-case-—of-—-a-——-merger--of-—corporationsy—-the
survivrng-—-corporation-—-shelt-not-be-atfowed-a-net-operating
toss-deduction- for-net-operating—tosses—sustained-—by——the
merged-corporations-prior-to-the-date—of-mergerv-in-the-case
of-a-consolidationof —corporatronsy-the-new-corporate-enttty
ahnit--not--be--atiowed-s-deduceion-for-net-operating-tosses
sustarned-by-the-consetl itdoted-corporations—prior—to-—the-dace
of-consotidations
tvy-—Notwithstanding——the--provistons———of——-45-31-53iy
trterest--shati—-not-be-paid-with-respect-to-a-refund-of-tax
resutting-from-as-net-operating-toss-ecarryback-or--carrysvers
tvii-fhe--net--operating--1o0ss—-deduetron--shaii-not-be
atitowed-with-reapecet-to-taxabie-periods-whieh——ended--on-—or

before--December-—3ty--19F8y—-But~shati-be-attowed-onty-with
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respect-to—taxable-persods-beginning-on—or-after—Jdanuary-——1iy
+9F%w

fei-—tri-Fhere-ts-abltowed-a-~deduction—-to-the-ligquidated

corporation—for-a-less—from-a-tiquidetion-of-the-corporation

not--recommized-—for-federal-corporate-tax—purposes—-pursgant

to-sections-33t-and-33F-of-the-—internal-—-Revenue--£ode——{as

those---sections--may-—be——agended--or--renumberedi——if-—the

ttquidated-—--corporastion———has-——-any-—-steckholtdervy-——either

itnditvirdpat-——or-corporatey-who-woultd-not-have-been-subiect-te

Hontama—income-or—ticense-tax-under—fitle-i5y-chapter-38-~-or

3iv-—ms-sppropriatey-en—qain-fromthe-tiquidationy-had-there

peen-anyry-passrng-through-to--the--stochkhoider-—pursusnt—-te

federai-tows

fiti-toss--allowed-—to——he-—-talen——as--a-deduction—of-a

+iguidating-corporation-—under-sobsection-t2yfetfitt-—of-—this

section-—may-—not--be--taken-—as-—a-deduction-by-s-corporete

stockholder—in-the-ltquidating-corporations

t3y~—in-the-case-of-minesy-other-natvrat-depostesy—-ord
and--gas--wettsy——and--timhery-—a--ressenabie-——atlowance-for
depletion—and——for——deprectation—-of-—-improvementsi———suoch
reasonabte—-alieovanee--to—-be--determined-—aceording-—-to-the
provtatons—-of-the-internai-Revenue-tode-tn-—effect--for--the
taxabie—-yearv-Att-eltections—made—under—the-internal-Revenve
Eode~with-respect-to-caprtatizing-or--expenstng--expltoration

end--development--coasts-and-intangrbte—dritting-expenses—for

~10- HB 415
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corporation-ticense-tax-purpsses—shati-be—-the-~same——as——the
etections-made-for-federal-tncome-tax-purposess
t43--Fhe-amount-of-rnterest-paid-wirthin-the-year-on-its
indebtedness-—iﬂeurred-fn—the-opefottoa—of—éhe-businesa—irom
which-tts—income——is-~deritvedi—-but--no-—interest——shati--be
attowed--as--a--deduetion—tf-paid-on-an-—indebtedness-created
for-the-purchesey-—maintensneer-or-improvement—of-property-or
for—the-conduct—of-pusiness—uontess—-the-—tncome——from—soch
property-or-business-would-be-taxable—uounder—this-parts
+5)--ftat—Faxes———patd-——within-———-the—-year--except——-the
foltowings
tit-—Faxes—tmposed-by-this-perty
titi-Faxes-assessed-against—tocal-benefits——of—a-—kind
tending-to-incrense—the-valve-of -the-property-assesseds
titt3-Faxes--on--or—-—sdceording--to--or--measures—hy-net
tneome-or—profrts-itmposed-by-svthority-of-the—government——of
the—dnited-Stotess
frvi-Faxes——imposed-—by-any-other-state-or-country—upon
or-measured-by-net-inecome-or-profitse
thi--Faxes--deduetible—-under-—this—-part---shatd——-be
comstrued-——to— inciude—-taxes—imposed-by-any—countyv—school
districtv-or-municrpotity-of-thirs-states
t6t-—Fhat-—portron——of--an--energy—-retared-——investment
atiowed-as-s—deduction—under-15-32-183-4

Section 3. Applicabilitys This act applies to tax

-11- HB 415

years beginning after December 3l
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April 6, 1981

SENATE COMMITTEE OF THE WHOLE

Proposed amendment to House Bill 415, third reading copy, as
follows:

That the following Statement of Intent be adopted
regarding House Bill 415:

STATEMENT OF INTENT RE: HB 415

House bill 415 is intended to address a problem that arises under
the Montana individual income tax laws and corporation license and
income tax laws due to the relationship between the Montana adjusted
gross income under the federal income tax laws. Under present law
the liquidation of a corporation holding property in Montana can cause
gain on the sale of the property to pass through to the stockholders
of the corporation. If the stockholders are not subject to Montana
tax on this gain passing through, the state loses the revenue on
what 1s essentially a state transaction, namely the sale of Montana
property. This result occurs because of operation of the federal tax
laws relating to corporation liquidations. House bill 415 addresses
this situation by requiring the liquidating corporation to recognize
that portion of the gain from a corporate liquidation under sections
331 or 337 of the Internal Revenue Code that passes through to stock~
holders, either individual or corporate, who are not subject to Montana
tax, either individual income tax or corporate license tax, on the
gain passed through pursuant to federal law. Because the provisions
of house bill 415 require recognition of gain at the corporate level,
it is also necessary to remove this gain from the income of the stock-.
holders, in order to avoid the possibility of double taxation.

For the example we have a corporation L that owns property in
Montana. The stockholders of I, are an out-of-state corporation, S;
an out~of-state individual, I; and a resident individual, R, each
with an equal interest. Corporation L sells the property with a
gain of $3,000,000 and liquidates pursuant to sections 331 through
337 of the Internal Revenue Code. Under present law, R, as a resident,
would pay tax on $1,000,000, but S and I would not be subject to
Montana tax on the $1,000,000 passing through to them pursuant to
federal law. Corporation L would not be subject to Montana tax. Under
house bill 415, R would remain subject to tax on $1,000,000, but
Corporation L would now become subject to tax on the $2,000,000 {(that
portion of the gain passing through to persons not subject to Montana
income or license tax).



April 3, 1981

SENATE STANDING COMMITTEE REPORT

(Taxation)

That House Bill No. 415 be amended as follows:

1. Title, line 5.
Following: "THAT"

Insert: "A PORTION OF THE"
Following: "GAIN"

Strike: "OR"

2. Title, line 6.
Following: 1line 5
Strike: "LOSS"

3. Title, line 10
Following: "15-30-111"
Strike: ","

4., Title, line 11.
Following: 1line 10
Strike: "15-30-121,"
Insert: "AND"

Following: "15-31-113,"
Strike: "AND 15-31-114,"

5. Page 3, line 16 through page 4, line
Strike: Section 2 in its entirety
Renumber: subsequent sections

6. Page 5, line 5.
Following: " (ii)"
Insert: "the portion of"

7. Page 5, line 7.
Following: "331"
Strike: "or":
Insert: "through"

8. Page 5, lines 9 and 10.
Following: "renumbered)"

22

Strike: "if the liquidated corporation has

any stockholder”

Insert: "attributable to stockholders"

9. Page 5, line 13.
Following: "the"
Strike: "stockholder"
Insert: "stockholders"

10. Page 5, line 16.
Following: "331"
Strike: "or"

Insert: "through"

11. Page 6, line 7 through page 11, line

Strike: Section 4 in its entirety
Renumber: subsequent section

23



