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_HOUSE __ mpLL NO. _405_

INTRODUCED BY 'A,? }

A BILL FOR AN ACT ENTITLED: AN ACT T4 PROVIDE FOR
PRELIMINARY INJUNCTICONS AND TEMPORARY RESTRAINING ORDERS TO
PROTECT A PERSON FRGM ABUSE 5Y A SPOUSE; AMENDIMG ScCTIONS

2T7-19-201 ARD 40-4~106y MCA™

WHEREASy former Governor Judge appointed a task force
to recommend ways in which spouse abuse could be stopped;
and

WHEREAS, spouse abuse weakens the aignity and integrity
of the family unite and the state therefore has a
substantial interest in aiding spouse abuse victims through
the enforcement of state laws; and

WHEREASy the task force recognized that the state's
current laws on obtaining injunctions and restraining orders
ara not providing adequate protection to some spouse abuse
victims and their familiese.

THEREFDREy it is the intent of this act to grant spouse
abuse victims extraordinary relief in the form of

pretiminary injunctions and temporary restraining orderse

2E IT ENACTED B8Y THE LEGISLATURE OF THE STATE OF KONTANA:

Section le Section 40-4-106y MCAy is amended to read:
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"40-4-106. Temporary order or temporary injunctione
{1) In a proceeding for dissolution of warriage or for legal
separation or in a proceeding for disposition of property or
for maintenance or support following dissclution of the
marriage by a court which tacked personal jurisdiction over
the absent spouses either party may wmove for temporary
maintenance or temporary support of a child of the marriage
entitled to supporte The motion shall be accompanied by an
affidavit setting forth the factual basis for the motion and
the amounts requastede

{2) As a part of a motion for temporary maintenance or
support or by independent motion accompanied by affidavity
either party may request the court +to issue a temporary
injunction for any of the following relief:

{a) restraining any person from transferrings
encumberings concealing, or otherwise disposing of any
property except in the usual‘coufse of business or for the
necessities of 1ife ands if so restrainedy requiring him to
notify the wmoving party of any proposed extraordinary
exnenditures made after the order is issued;

{b) enjoining a party from molesting or disturbing the
peace of the other party or of any child;

{c} excluding a party from the family home or from the
home of the other party upon a showing that bphysical or

emotional harm would otherwise vesult;

-2- INTRODUCED BILL
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{d) enjoining a party from removing 2 child from the
jurisdiction of the court; and

{e} providing other injunctive relief proper in the
circumstancess

13} __A__person may _seek. _the relief provided for io
subsection (2) of this section _withowt filing _a  jpetitiop
under _this part for a_  dissolution of marriage or legal
separation. by filing a verified petition_alleging _physical
abuse _against _the petitioner by a3 spouse and requesiting
injunctive relief under Title 27 chapter 19. part  3s _ADY
preliminary injunction entered under this subsection must be
for a fixed period of times pot to exceed 1 years and ply he
podified 9S8 provided in Title 27« chapter 19 part 4s_and
40-4-208.

+33(4) The court may issue a temporary restraining
order without requiring notice to the other party only if it
finds on the basis of the moving affidavit or other evidence
that irreparable injury will result to the moving party if
no order is issued until the time for responding has
elapsede

+4¥4(2) A response wmay be filed within 20 days after
service of notice of motion or at the time specified in the
temporary restraining order.

+53[(£) On the basis of the showing made and in

conformity with 40-4-203 and 40-4-204%y the court may issue a
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temporary injunction and an order for temporary maintenance
or support in amounts and on terms just and proper in the
circumstances

+63{2) A temporary order or temporary injunction:

(a) does not prejudice the rights of the parties or
the child which are to be adjudicated at subsequent hearings
in the proceeding;

(b) way be revoked or modified before final decree on
a showing by affidavit of the facts necessary to revecation
or modification of a final decree under 40-4-208; and

{c} terminates when the final decree is entered or
when the petition for dissolution or Yegal separation is
voluntarily dismissed«"

Section 2 Section 27-19-201y MCAy is amended to read:

»27-+19-201« When preliminary injunction may be
grantedes An injunction order may be granted in the fcllowing
casess

(L) when it shall appear that the applicant is
entitled to the relief demanded and such relief or any part
thereof consists in restraining the commission or
continuance of the act complained ofy either for a limited
period or perpetually;

{2) when it shall appear that the comaission or
continuance of some act during the litigation would produce

a great or irreparable injury to the applicant;
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{2) when it shall appear during the Tlitigation that
the adverse party is doing or threatens or is about to do or
is procuring or suffering to be done some act in violation
of th= applicant®s rightsy respecting the subject of the
actions and tending to render the judgment ineffectual;

(4} when it appears that the adverse partys during the
pendancy of the actions threatens or is sbout to remove or
to dissose of his property with intent to defraud the
applicants an injunction order may oe granted to restrain
the removal or dispositionei

{3)_ _when tbe applicant alleges physical _abuse by &

spouse under the provisions of 4#0-4-106a%
-End-
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Approved by Committee
on Judiciary

1 HOUSE BILL NO. __405 1 "40-4~106. Temporary order or temporary injunctione
2 INTRODUCED BY '4// 2 {1) In a proceeding for dissolution of marriage or for legal
3 J 3 separation or in a proceeding for disposition of property or
4 A BILL FOR AN ACT ENTITLED: AN ACT TO PROVIDE FOR 4 for maintenance or support following dissolution of the
5 PRELTIMINARY INJUNCTIONS AND TEMPORARY RESTRAINING ORODERS TO 5 marriage by a court which lacked personal jurisdiction over
6 PROTECT A PERSON FRGM ABUSE BY A SPOUSEF AMENDING ScCTIONS 6 _  the absent spouses either party may wmove for temporary
T 27-19-201 AND 40-4-106y MCA" 7 maintenance or temporary support of a child of the marriage
B 3 entitled to supporte The motion shall be accompanied by an
g WHEREASy former Governor Judge appointed a task force 9 affidavit setting forth the factual basis for the motion and
1o to recommend ways in which spouse abuse ceuld be stopped; 10 the amounts requestede
1l and 11 {2) As a part of a motion for temporary maintepance or
12 WHEREAS, spouse abuse weakens the dignity and integrity 12 support or by independent motion accompanied by affidavite
13 of the family unitsy and the state therefore has a 13 either party may request the court to issue a temporary
14 substantial interest in aiding spouse abuse victims through 14 injunction for any cf the following relief:
15 the enforcement of state laws; and 15 {a) restraining any person from transferrings
16 WAHEREAS, the task force recognized that the state®s 16 encumberings concealingy or otherwise disposing of any
17 current laws on obtaining injunctions and restraining orders 17 property except in the usuaI‘course of business or for the
18 are not providing adequate protection to some spouse abuse 18 necessities of life ands if so restrainedy requiring him to
19 victims and their families. 19 notify the moving party of any proposed extraordinary
20 FTHEREFOREy it is the intent of this act to grant spouse 20 expenditures made after the order is issued;
21 abuse victims extraordinary relief in the form of 21 {b) enjoining 2 party from molesting or disturbing the
22 preliminary injunctions and temporary restraining ordersas 22 peace of the other party or of any child;
23 23 {c} excluding a party from the family home or from the
24 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 24 home of the other party upon a showing that physical or
25 Section 1. Section 40-4-10&s MCAy is amended to read: 25 emotional harm would otherwise result;
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{d) enjoining a party from removing a child from the
Jurisdiction of the court; and

(e) providing other injunctive relief proper in the
circumstancess

£3) A person may  seek. . the relief _provided for ino
aubsection (2} _of this secticn without filing a petition
separation. by filiog. a verified petition alleging. physical
abuse _againsi . the _petitioper _by a3 spouse and requesting
injunctive relief under Title 27, chapter 19. _part _3. _Any
for a fixed period of times pot to exceed L years oand may be
madified as provided _in Yjitle 27e chapter 19s pact 4 and
40-%4-208s

£3¥14) The court may issue a temporary restraining
order without requiring notice to the other party only if it
finds on the basis of the moving affidavit or other evidence
that irreparable injury will result to the moviang party if
no order is issued wuntil the time for responding has
elapseds

4+43{3) A response may be filed within 20 days after
service of notice of motion or at the time specified in the
temporary restraining ordere

+53{} Un the basis of the showing wmade and in

conformity with #0-4-203 and 40-4-204s the court may issue a
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temporary injunction and an order for temporary waintenance
or support in awmounts and on terms just and proper in the
circumstances

t63{11 A temporary order or temporary injunction:

(a) does not prejudice the rights of the parties or
the child which are to be adjudicated at subsequent hearings
in the proceeding;

{b) wmay be revoked or modified before final decree on
a showing by affidavit of the facts necessary to revocation
or modification of a final decree under 40-4-2083 and

{c}) terminates when the final decree is entered or
when the petition for dissolution or tegal separation is
voluntarily dismisseds"

Section 2. Section 27-19-201le¢ MCAy is amended to read:

®27-19-20le When preliminary injunction may be
grantede An injunction order may be granted in the following
cases:

(1) when it shall appear that the applicant is
entitled to the relief demanded and such relief or any part
thereof consists in restraining the coamission or
continuance of the act complained ofy either for a limited
period or perpetually;

(2) when it shall appear that the commission or

continuance of some act during the litigation would produce

a great or irreparable injury to the applicant;
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{3) when it shall appear during the 1litigation that
the adverse party is doing or threatens or is about to do or
is procuring or suffering to be done some act in viclation
of the applicant®s rightss respecting the subject of the
actiony and tending to render the judgment ineffectual;

{4) when it appears that the adverse partys during the
pendency of the actiony threatens or is about to remove or
to dispose of his property with intent to defraud the
applicantsy an injunction order may be granted to restrain
the removal or dispositionwi

12). _whep the applicant alleges pbysical _abuse by o
spouse under the provisions of 40-4-10G."

-End-
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__HOUSE BILL No. _ 405

INTRODUCED BY ;r,é@,f,j
f

A BILL FOR AN ACT ENTITLED: ®AN ACT TO PROVIDE FOR
PRELIMINARY INJUNCTIONS AND TEMPORARY RESTRAINING ORDERS TO
PROTECT A PERSON FROM ABUSE BY A SPOUSE; AMENDING ScCTIONS

27-19-201 AND 40-4-106y MCA.®

WHEREASy former Governor Judge appointed a task force
to recommend ways in which spouse abuse could be stopped;
and

WHEREASy spouse abuse weakens the dignity and integritj
of the family wunits and the state therefore has a
substantial interest in aiding spouse abuse victims through
the enforcement of state laws3 and

WHEREASy the task force recognized that the state's
current 1aws on obtaining injunctions and restraining orders
are not providing adequate protection to some spouse abuse
victims and their familiess

THEREFOREy it is the intent of this act to grant spouse
abuse victims extraordinary retief in the form of

preliminary injunctions and temporary restraining orderse

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section I« Section 40-4~106y MCAy is amended to read:
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"40-4-106« Temporary order or temporary injunctione
{1} In a proceeding for dissolution of marriage or for legal
separation or in a proceeding for disposition of property or
for maintenance or support following dissolution of the
marriage by a court which lacked perscnal jurisdiction over
the absent spousesy either party may wove for temporary
maintenance or temporary support of a child of the marriage
entitied to supporte The moticon shall be accompanied by an
affidavit setting forth the factual basis for the motion and
the amounts regussteds

{2) As a part of 3 motion for temporary maintenance or
support or by independent motion accompanied by affidavite
either party may request the court to Issue a temporary
injunction for any of the following relief:

{a) restraining any person from transferringe
encumberings concealingy or otherwise disposing of any
property except in the usual'course of business or for the
necessities of life andy if so restraineds requiring him to
notify the wmoving party of any proposed extraordinary
expenditures made after the order is issued;

{b) enjoining a party from molesting or disturbing the
peace of the other party or of any child;

{c} excluding a party from the family home or from the
home of the other party upon a showing that physical or

emotional harm would otherwise result;

-2- THIRD READING
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{d) enjoining a party from removing a child from the
jurisdiction of the court; and

(e} providing other injunctive relief proper in the
circumstancese

£3)__A_ parson__g@ay  seek _the celief provided for in
aubsection ¢2) of this section. without  filing a  petition
under this part for a  dissolution_ of marriage or legal
separations by filiag a verified petition alleging pbysical
sbuse. _against . the petitioner. by a spouse and reguesting
injunctive relief under Title 27e Chapter 19s_ part 3. _Any
prelimipary injunction entered under this subsection sust.be
for.a fixed period of times not to exceed 1 vears and may be
maodified  as _provided in Title &7 chapter 1%s pact 4s_and
4Q=%4-Z08s

€+3344)} The court may issue a temporary restraining
order without requiring notice to the other party only if it
finds on the basis of the moving affidavit or other evidence
that irreparable injury will result to the moving party if
no order s issued wuntil)l the time for responding has
elapseds.

€4¥i5}) A vresponse may be filed within 20 days after
service of notice of motion or at the time specified in the
temporary restraining ordere

4538} On the basis of the showing made and in

conformity with 40-4-203 and 40-4-204s the court may issue a
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temporary injunction and an order for temporary maintenance
or support in amounts and on terms just and proper in the
circumstancee.

+6311) A temporary order or temporary injunction:?

{a) does not prejudice the rights of the parties or
the child which are to be adjudicated at subsequent hearings
in the proceeding;

{b} may be revoked or modified before final decree an
a showing by affidavit of the facts necessary te revocation
or modification of a final decree under 40-4-208; and

{c) terminates when the final decree is entered or
when the petition for dissolution or Jegal separation Iis
voluntarily dismissed«"

Section 2. Section 27-19-~201y HCAs is amended to read:

#27-19-~201« #When pretiminary injunction may be
granted. An injunction order may be granted in the following
cases:

(1) when it shall appear that the applicant is
entitled to the relief demanded and such relief or any part
thereof consists in restraining the commission or
continuance of the act complained ofy either for a limited
period or perpetually;

{2) when it shall appear that the commission or
continuance of some act during the litigation would produce

a great or irreparable injury to the applicants
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(32) when it shall appear during the 1litigation that
the adverse party is doing or threatens or is about to do or
is procuring or suffering to be done some act in viclation
of the applicant®s rightse respecting the subject of the
actions and tending to render the judgment ineffectuals

{4} when it appears that the adverse partys during the
pendency of the actions threatens or is about to remove or
to dispose of his property with intent to defraud the
applicanty an injunction order may be granted to restrain
the removal or dispositionvi

i2) _when the appljcant _alleges physical _abuse by 2
Spouse under the provisions of 40-%-100."

‘ -End-
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HJOUSE BILL NOe. 405

INTRODUCED BY KEEDY

A BILL FOR AN ALT ENTITLED: “AN ACT TO PROVIDE FOR
PRELIMINARY INJUNCTIONS AND TEMPORARY RESTRAINING OROERS TO
PROTECT A PERSON FROM ABUSE BY A SPOUSE; AMENDING SECTIONS

27-19-201 AND 40-4-106+ MCAL™

WHEREAS s former Governor Judge appointed & task force
to recommend ways in which spouse abuse could be stopped;
and

WHEREAS ¢+ spouse abuse weakens the dignity and integrity
of the family units and the state therefore has a
substantial interest in aiding spouse abuse victims through
the enforcement of state laws; and

WHEREASs the task force recognized that the state's
current laws on obtain{nq injunctions and restraining corders
are not providing adequate protection to some sSpouse abuse
victims and their families.

THEREFOREy it i1s the intent of this act to grant spouse
abuse victims extraordinary relief in the form of

preliminary injunctions and temporary restraining orderss.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section l. Section 40-4-106s MCAs is amended to read:
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"40-4-106. Temporary order or temporary injunctione
{1) in a proceeding for dissclution of marriage or for legal
separation or in a proceeding for disposition of property or
for maintenance or support Ffollowing dissolution of the
marriage by a court which lacked personal jurisdiction over
the absent spouses either party may wmove for temporary
maintenance or temporary support of a child of the marriage
entitled to supporte The motion shall be accompanied by an
affidavit setting forth the factual basis for the motion and
the amounts requesteds

(2) As a part of a motion for temporary maintenance or
support of by independent motion accompanied by affidavity
either party may request the court to issue & temporary
injunction for any of the following relief:

(ay restraining any person from transferrings
encumberings concealings or otherwise disposing of any
property except in the usual course of business or for the
necessities of life ands if soO restraineds requiring him to
notify the moving party of any proposed extraordinary
expenditures made after the order is issued;

{b) enjoining a party from molesting or disturbing the
neace of the other party or of any child;

tc} excluding a party from the family home or from the
home of the other party upon a showing that physical or

emational harm would otherwise result;

-2- HB 405
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{d} enjoining a party from removing & child from the

jurisdiction of the court; and

{e} providing other injunctive relief proper in the

Circumstancesea

{3) A person__may _seek the relief provided for in

subsection {2) of this section_ without Ffiling _a_ petition

under this part for a dissolution of marriage or_ legal

separations by filing a verified petition alleging physica?l

abuse__a3gainst _the_ petitioner _by _a spouse_ahd_reguesting

injunctive relief under Title 27y chapter 19s_ part 3. Any

preliminary injunction entered under this subsection must be

for a fixed period of times not to exceed 1 years and may be

modi fied as provided in Title 27+ chapter 19s part 4. _and

40-4-208.

+33{4)} The court may issue a temporary restraining
order without requiring notice to the other party only if it
finds on the basis of the moving affidavit or other evidence
that irreparable injury will result to the moving party if
no order is issued until the time for responding has
etapsed.

t4¥{5) A response may be filed within 20 days after
service of notice of moticn or at the time specified in the
temporary restraining ordere

+5416) On the basis of the showing made and in

conformity with 40-4-203 and 40-4-204» the court may issue a
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temporary injunction and an order for temporary maintenance
or support in amounts and on terms just and proper in the
circumstances

6311} A temporary order ar temporary injunction:

{a) does not prejudice the rights of the parties or
the child which are to be adjudicated at subsequent hearings
in the proceeding;

(b) may be revoked or mrodified before final decree on
a showing by affidavit of the facts necessary to revocation
or medification of a final decree under 40-4-208; and

{c) terminates when the Final decree is entered or
when the petition for dissolution or legal separation is
voluntarily dismissed.™

Section 2. Section 27-19-201s MCA. is amended to read:

"27-19-201le When preliminary injunction may be
granted. An injunction order may be granted in the following
cases:

{1) when it shall appear that the applicant is
entitled to the relief demanded and such relief or any part
thereof consists in restraining the commission or
continuance of the act complained of, either for a limited
period or perpetually;

{2) when it shall appear that the commission or
continuance of some act during the litigation would produce

4 great or irreparable injury to the applicant;
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(3) when it shall appear during the litigation that
the adverse party is doing or threatens or 1s about to do or
is procuring or suffering to be done some act in violation
of the applicant®s rightss respecting the subject of the
actions and tending to render the judgment ineffectual;

(4) when it appears that the adverse partys during the
pendency of the actions threatens or is about to remove or
to dispose of his property with intent to defraud the
applicanty an injunction order may be granted to restrain
the removal or dispositionsj

{5) when IT _APPEARS the_applicant altieges HAS SUFFERED

OR__MAY_ _SUFFER ophysical _abuse by__a__spouse _under _the

provisions of 40-4-106."

-Eng-
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March 9,

SENATE STANDING COMMITTEE REPORT
(Judiciary)

That House Bill No. 405 be amended as follows:

1. Page 5, line 11.

Following: "when"

Insert: "it appears"

Following: “applicant"”

Strike: "“alleges"

Insert: "has suffered or may suffer"
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