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1 HOUSE 

:kLdL-
Bill NO. _!.Q2_ 

2 INTRODUCED BY 

3 

,------ ~0 

4 A Bill FOR AN ACT ENTITLED: •AN ACT TO PROVIDE fOR 

5 PRELIMINARY INJUNCTIONS AND TEMPORARY RESTRAINING ORDERS TO 

6 PROTECT A PERSON FRGM ABUSE BY A SPOUSE; AMENDING SeCTIONS 

7 27-19-201 AND 40-4-106, MCA.• 

6 

9 WHEREAS, former Governor Judge appointed a task force 

10 to recommend ways in which spouse abuse could be stopped; 

11 and 

12 WHEREAS, spouse abuse weakens the oignity and integrity 

13 of the family unit• and the state therefore has a 

14 substantial interest in aiding spouse abuse victims through 

15 the enforcement of state laws; and 

16 WHEREAS, the task force recognized that the state's 

17 current laws on obtaining injunctions and restraining orders 

18 ara not providing aoequate protection to some spouse abuse 

19 victims and their families. 

20 THEREFO~E, it is the intent of this act to grant spouse 

21 abuse victims extraordinary ..-elief in the form of 

22 preliminary injunctions and temporary restraining orders. 

23 

24 3E IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA~ 

25 section 1. section 40-4-l06t MCA, is amended to read~ 
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"40-4-106. Temporary order or temporary injunction. 

(1) In a proceeding for dissolution of marriage or for legal 

separation or in a proceeding for disposition of property or 

for maintenance or support following dissolution of the 

marriage by a court which lacked personal jurisdiction over 

the absent spouse, either party may move for tempo..-ary 

maintenance or temporary support of a child of the marriage 

entitled to support. The motion shall be accompanied by an 

affidavit setting forth the factual basis for the motion and 

the amounts requested. 

(2) As a part of a motion for temporary maintenance or 

support or by independent motion accompanied by affidavit, 

either pa..-ty may request the cou..-t to issue a temporary 

injunction for any of the following relief: 

(a) restraining any person from transferring, 

encumbering, concealing, or otherwise disposing of any 

property except in the usual course of business or for the 

necessities of life and, if so restrained, requiring him to 

notify the moving party of any proposed extraordinary 

expenditures made after the order is issued; 

(bl enjoining a party from molesting or disturbing the 

peace of the other party or of any child; 

(c) excluding a party from the family home or from the 

home of the other party upon a showinq that physical or 

emotional harm would otherwise rP.sult; 
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(d) enjoining a party from removing a child from the 

jurisdiction of the court; and 

Ce) providing other injunctive relief proper in the 

circumstances. 

Lll--6- pe[son ma¥ seek _tbe__[elief prgyjded fg[ jo 

~tign (2) of_tbjs sectjgn_~l1bgy1 filing a petjtjpp 

uoaer this pact fiLe a dissolution of waujage Q[ legal 

sepatatlono by fi1 log a ye[lfi.!ULgetition aJ!..egj.oQ pbysjcal 

~buse against _the petitio~h¥-~P~~aaQ_~~~ting 

ln.i.Jmd;.il!~e.Luwl~LiillLZ~QUL.l.h-gart 3--An¥ 

p[eljaioa[y jnjunctjpo eote[ed uode[ thjs subse,tioD must be 

f2[ a fixed pe[ipd of tjme. pgt to ex,ee<t-1~• and pay be 

podlfied as p[oyjded io Iitle 21. chapter 19. part 4• and 

~.Ilia 

t~L!l The court •ay issue a temporary restraining 

order without requiring notice to the other party only if it 

finds on the basis of the moving affidavit or other evidence 

that irreparable injury will result to the moving party if 

no order is issued until the time for responding has 

elapsed• 

t+t12l A response may be filed within 20 days after 

service of notice of motion or at the ti•e specified in the 

temporary restraining order. 

tstL6l On the basis of the showing made and in 

conformity with lt0-4-203 and 40-4-204• the court may issue a 
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temporary injunction and an order for temporary maintenance 

or support in amounts and on terms just and proper in the· 

circumstance, 

f6tLZl A temporary order or temporary injunction: 

(a) does not prejudice the ~ights of the parties or 

the child which are to be adjudicated at subsequent hearings 

in the proceeding; 

(b) •ay be revoked or wodifled before final decree on 

a showing by affidavit of the facts necessary to revocation 

or MOdification of a final decree under 40-4-208; and 

{c) terminates when the final decree is entered or 

when the petition for dissolution or legal separation is 

voluntarily disMissed.• 

Section 2. Section 27-19-201, MCA• is amended to read: 

•21-19-201. When preli•inary injunction may be 

granted. An injunction order •ay be granted in the following 

cases: 

(l) when it shall appear that the applicant is 

entitled to the relief demanded and such relief or any part 

thereof consists in restraining the co•mission or 

continuance of the act co•plained of, either for a limited 

period or perpetually; 

(2) when it shall appear that the coMmission or 

continuance of so•e act during the litigation would produce 

a great or Irreparable injury to the applicant; 

-It-
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1 (3) when it shall appear during the litigation that 

2 the adverse party is doing or threatens or is about to do or 

3 is procuring or suffering to be done some act in violation 

4 of the applicant's rights, respecting the subject of the 

5 action, and tending to render the judgment ineffectual; 

6 (4) ~hen it appears that the adverse ~arty, during th~ 

1 pend~ncy of the action, threatens or is about to remove or 

~ to dis~ose of his property with intent to defraud the 

9 appl icanto an injunction order may be granted to restrain 

10 the removal or disposition.~ 

11 L21-~ben-1b~a~~Jjcgot_g!~~es phy~al__ab~~-D¥--g 

12 ~u~~D~L-tb~~sion5 of ~g-4-10&.• 

-End-
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HOUSE BILL NO. __!!!?_ 

INTRODUCED BY ~1f 

A BILL FOR AN ACT ENTITLED: •AN ACT TO PROVIDE FOR 

PRELIMINARY INJUNCTIONS AND TEMPORARY RESTKAINING ORDERS TO 

PROTECT A PERSON FROM ABUSE BY A SPOUSE; AMENDING ScCTiuN~ 

27-19-201 AND 40-4-106, MCA.• 

WHEREAS, former Governor Judge appointed a task force 

to recommend ways In which spouse abuse could be stopped; 

and 

WHEREAS, spouse abuse weakens the aignity and integrity 

of the family unito and the state therefore has a 

substantial interest in aiding spouse abuse victims through 

the enforcement of state laws; and 

WHEREAS, the task force recognized that the state•s 

current laws on obtaining injunctions and restraining orders 

are not providing adequate protection to some spouse abuse 

victims and their families. 

THEREFORE, it is the Intent of this act to grant spouse 

abuse victims extraordinary relief in the form of 

prel imlnary injunctions and temporary restraining orders. 

~E IT ENACTED BY THE LEGISLATURE OF THE STATE OF ~ONTANA: 

Section 1. Section 40-4-106, MCA, is amended to read: 
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•4o-4-106. Te•porary order or te.porary injunction. 

(1) In a proceeding for dissolution of marriage or for legal 

separation or in a proceeding for disposition of property or 

for maintenance or support following dissolution of the 

marriage by a court which lacked personal jurisdiction over 

the absent spouse, either party may move for temporary 

maintenance or temporary support of a child of the •arriage 

entitled to support. The motion shall be accompanied by an 

affidavit setting forth the factual basis for the 110tion and 

the amounts requested. 

(2, As a part of a motion for temporary maintenance or 

support or by independent motion accompanied by affidavit, 

either party may request the court to issue a temporary 

injunction for any of the following relief: 

(a, restraining any person from transferring, 

encumbering, concealing, or otherwise disposing of any 

property except in the usual course of business or for the 

necessities of life and, if so restrained, requiring him to 

notify the moving party of any proposed extraordinary 

expenditures made after the order is issued; 

(b, enjoining a party fro• molesting or disturbing the 

peace of the other party or of any child; 

(c~ excluding a party from the family home or from the 

home of the other party upon a showinq that physical or 

emotional harm would otherwise result; 

-2-
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(dt enjoinin9 a party from removing a child from the 

jurisdiction of the court; and 

(e) providing other injunctive relief proper in the 

circumstances. 

Lll--4- person may seek the relief provjded for in 

~tion (2) gf this sectjgn__w~__flllng_ a petition 

u.ruier this part fw: a dis-solution of marriage or~ 

separation. by fillng a verJfied petition alLeging 

a~ agajnst the petitioner b¥ a spouse aod regu~tlng 

jnjunctive relief u~c Title 2~pter 19o ~-la_-60¥ 

preliwipary lniu~ entered yoder this subsection •ust be 

tor a fixed period of time• oot to exceed 1~· and may be 

egdlfied as proylded !g Title 21. chapter 19t part 4• ang 

tpl-!t-201la. 

t~L!l The court •ay issue a temporary restraining 

order ~ithout requiring notice to the other party only if it 

finds on the basis of the •oving affidavit or other evidence 

that irreparable injury ~ill result to the moving party if 

no order is issued until the time for responding has 

elapsed. 

t+tL2l A response may be filed within 20 days after 

service of notice of aotion or at the time specified In the 

te•porary restraining order. 

tst16! On the basis of the showing made and in 

conformity ~ith 40-4-203 and 40-4-204, the court may issue a 
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temporary injunction and an order for temporary ~aintenance 

or support In amounts and on terms just and proper in the 

circumstance. 

t6t!Zl A temporary order or temporary injunction: 

(at does not prejudice the rights of the parties or 

the child which are to be adjudicated at subsequent hearings 

in the proceeding; 

{bt •ay be ·revoked or •odifled before final decree on 

a sho~ing by affidavit of the facts necessary to revocation 

or modification of a final decree under 40-4-208; and 

{ct terminates when the final decree Is entered or 

when the petition for dissolution or legal separation is 

voluntarily dismissed.• 

Section z. Section 27-19-201, MCA, is amended to read: 

•21-19-201. When preli•inary injunction illay be 

granted. An injunction order may be granted in the following 

cases: 

(1) when it shall appear that the applicant is 

entitled to the relief demanded and such relief or any part 

thereof consists in restraining the commission or 

continuance of the act coeplained of, either for a limited 

period or perpetually; 

(2t ~hen It shall appear that the coNWission or 

continuance of some act during the litigation would produce 

a gr~at or irreparable Injury to the applicant; 

-It-
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1 (3} when it shall appear during the litigation that 

2 the adverse party is doing or threatens or is about to do or 

3 is procuring or suffering to be done so~e act in violation 

4 of tha applicant•s rights, respecting the subject of the 

5 action, and tending to render the judgment ineffectual; 

6 (4) when it ap~ears that the adverse ~artyo during the 

7 pendency of the action, threatens or is about to remove or 

8 to dispose of his property with intent to defraud the 

9 applicanto an injunction order may be granted to restrain 

10 the removal or disposition.~ 

11 (5) wben the applicant alleges phx~ abuse bX a 

12 ~~~~r tbe pr~sioni gf 40-4-IQ6•" 

-End-
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_ HOUSE BILL NO. ~ 

INTRODUCED BY ~~~~----------------------

A BILL FOR AN ACT ENTITLED: "AN ACT TO PROVIDE FOR 

PRELIMINARY INJUNCTIONS AND TEMPORARY RESTRAINING ORDERS TO 

PROTECT A PERSON FROM ABUSE BY A SPOUSE; AMENDING SeCTIONS 

27-19-201 AND 40-4-106, HCA.• 

HHEREASt former Governor Judge appointed a task force 

to recommend ways in which spouse abuse could be stopped; 

and 

WHEREAS, spouse abuse weakens the dignity and integrity 

of the family unit, and the state therefore has a 

substantial interest in aiding spouse abuse victims through 

the enforcement of state laws; and 

WHEREAS, the task force recognized that the state•s 

current laws on obtaining injunctions and restraining orders 

are not providinq adequate protection to some spouse abuse 

victims and their families. 

THEREFORE, it is the intent of this act to grant spouse 

abuse victims extraordinary relief in the form of 

preliminary injunctions and temporary restraining orders. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF KONTANA: 

Section 1. Section 40-4-106, HCA, is amended to read: 
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"4D-4-106. Te•porary order or temporary Injunction. 

(1) In a proceeding for dissolution of marriage or for legal 

separation or in a proceeding for disposition of property or 

for maintenance or support following dissolution of the 

marriage by a court which lacked personal jurisdiction over 

the absent spouse, either party may move for temporary 

maintenance or temporary support of a child of the marriage 

entitled to support. The motion shall be accompanied by an 

affidavit setting forth the factual basis for the motion and 

the amounts requested. 

(2) As a part of a motion for temporary maintenance or 

support or by independent motion accompanied by affidavit, 

either party may request the court to Issue a temporary 

injunction for any of the following relief: 

(a) restraining any person from transferring, 

er,.:umbering, concealing, or otherwise disposin9 of any 

property except in the usual course of business or for the 

necessities of life and, if so restrained, requiring him to 

notify the moving party of any proposed extraordinary 

expenditures made after the order is issued; 

(b) enjoining a party from molesting or disturbing the 

peace of the other party or of any child; 

(c) excluding a party from the family home or from the 

home of the other party upon a showinq that physical or 

emotional harm would otherwise result; 
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(d) enjoining a party ~rom removing a child from the 

jurisdiction of the court; and 

(e) providing other injunctive relief proper in the 

circumstances. 

C3l A person may seek t~reljef prgvjded fQC_jn 

~ection 12l Qf this sectigg_~lthgyt fjljog ~ petition 

under tbl~ -P4Lt- for a gissgjutjon gf marriage or~l 

sggaratloo• b¥-flllog a Yerlfjgd petition alleging pbysjcal 

~b~ ag~jost the__getitigner by a spouse au~~ 

lniuoctlve relief une~c_Iitlg_21· chapter 19t part 3. -An¥ 
prg1iminary injunction entered under tbjs subsektjgo must be 

for a fixed period of time. not to exceed_! yeara and may b~ 

aodlfled 

!dl=.!t::Zi2L. 

t3t~ The court •ay issue a temporary restraining 

order without requiring notice to the other party only i~ it 

finds on the basis of the moving affidavit or other evidence 

that !~reparable injury will result to the moving party if 

no order is issued until the time for responding bas 

elapsed. 

t+t~ A pesponse may be filed within 20 days after 

service of notice of motion or at the tiae specl~ied in the 

te•porary restraining order. 

tstL61 On the basis o~ the showing made and in 

con~ormity with 40-4-203 and 40-4-204, the court may issue a 
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temporary injunction and an order for temporary ~aintenance 

or support in amounts and on terms just and proper in the 

circumstance. 

t6tL2l A temporary order or temporary injunction: 

(a) does not prejudice the rights of the parties or 

the child which are to be adjudicated at subsequent hearings 

in the proceeding; 

(b) may be revoked or modified before ~inal decree on 

a showing by affidavit of the facts necessary to revocation 

or modl~ication of a final decree under 40-4-208; and 

(c) terminates when the final decree is entered or 

when the petition for dissolution or legal separation Is 

voluntarily dismissed.• 

Section 2. Section 27-19-201, HCA 9 is amended to read: 

•27-19-201· When preliminary injunction may be 

granted, An injunction order may be granted in the following 

cases: 

(1) when it shall appear that the applicant is 

entitled to the relief demanded and such relle~ or any part 

thereof consists in restraining the co•mlssion or 

continuance of the act complained of 9 either for a limited 

period or perpetually; 

(2) when it shall appear that the commission or 

continuance of some act during the litigation would produce 

a great or irreparable injury to the applicant; 

-4-
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1 (3) when It shall appear during the litigation that 

2 the adverse party is doing or threatens or is about to do or 

3 is procuring or suffering to be done so~e act in violation 

4 of the applicant•s rights, respecting the subject of the 

5 action, and tending to render the judg~ent ineffectual; 

6 (4) when it appears that the adverse party, during the 

7 pendency of the action, threatens or is about to remove or 

8 to dis?ose of his property with intent to defraud the 

9 applicant, an injunction order may be granted to restrain 

10 the removal or dispositionw~ 

11 . ~ -- -- ---~ - ---

12 ~~~r the RTQXlsjoos of 40-t=lO&.• 

-End-

-5- H/3 'foS 
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HOUSE BILL NOo 405 

INTRODUCED BY KEEDY 

A Bill FOR AN ACT ENTITLED: "AN ACT TO PROVIDE FOR 

PRELIMINARY INJUNCTIONS AND TEMPORARY RESTRAINING ORDERS TO 

PROTECT A PERSON FROM ABUSE BY A SPOUSE; AMENDING SECTIONS 

27-19-201 ANO 40-4-106, HCAo• 

WHEREAS, fo~~~ Gove~no~ Judge appointed a task fo~ce 

to ~ecommend ways in which spouse abuse could be 3topped; 

and 

of 

WHEREAS, spouse abuse weakens the dignity and integrity 

the I" ami 1 y unitt and the state therefo~e has a 

substantial interest in aiding spouse abuse victims through 

the enforcement of state laws; and 

WHEREASt the task force recognized thdt the state's 

current laws on obtaining injunctions and restraining orders 

a~e not p~oviding adequate protection to some spouse abuse 

vic~ims and thei~ families. 

THEREFORE, it as the intent of this act to g~ant spouse 

abuse victims extraordinary relief in the fo~m of 

prelimina~y injunctions and temporary restraining o~ders. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 40-4-106, HCA, is amended to read: 
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•40-4-106. Te~orary order or temporary injunction. 

(11 In a p~oceeding tor dissolution of marriage or for legal 

separation or in a proceeding for disposition of property or 

fo~ maintenanc~ or support following dissolution of the 

marriage by a court which lacked personal jurisdiction over 

the absent spouse. either party •ay move for te~orary 

maintenance or temporary support of a child of the marriage 

entitled to support. The ~tion shall be accoepanied by an 

affidavit setting forth the factual basis for the motion and 

th~ amounts requested. 

(21 As a part of a motion for tempora~~ •aintenance or 

support or by independent motion accompanied by affidavit, 

either party may request the court to issue a temporary 

inJunction for any of the following relief: 

(aJ restraining any person from transferring. 

encumbering, concealing, or otherwise disposing of any 

property except in the usual course of business or for the 

necessities of life ando if so restrained. requiring him to 

notify the moving party of any proposed extraordinary 

expenditures made after the order is issued; 

(bl enJOtning a party f~om molesting or disturbing the 

peace of the other party or of any child; 

(c) excluding a party from the family home or from the 

home of the other party upon a showing that physical o~ 

emotional harm would otherwise result; 

-2- HB 405 
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(dt enjoining a party fro~ removing a child fro~ the 

juri~diction of the court; and 

(e) providing other injunctive relief proper in the 

circumstances. 

111-2-~HQ!! __ ~:f _ _1!~ek_ the _ _lli.!~_QJ:Qv i deo;L.[QLi!! 

~~~~iQ~£l_Qf~l~-~~~i~-wit~2~-_!l!~g-~-~ti~ 

und~ __ thi s _lli!~_fQ!:.__~f!~luti!!!!__of _!!~i~2L!eqa1 

~~L2!l2D2-~filing~-~ified~!~i2n a1~ging physical 

~g-~ill!!g__!he_~i tiQ~L .. !!.L~OU2~.!LJ::.~.9~li!!9 

in ju!!£.!i.:!!L!:!~!i~!~!!~ fit! e 27 .!_f~aQte.r_ 19 .!_.12.2!:.!:_3. -~ 

~!illli !!e!.Li!!l~!!Ct i Q!:!_!H!~!.~g_ynde!. thi L~bse£t i !!!!_!!!!!~~ 

for:~_fl~!l~lod_Q!..!l!!!~-!!£L!!L~~~!LL~2!..L~1-!!2~ 

~2ified _ _£~ __ Q!.2YiQ~Q __ iQ_!it1e 27·~~pter_!~ part 4• and 

4G-!!:=208. 

t~ti~ The court may issue a temporary restraining 

order without requiring notice to the other party only if it 

finds on the basis of the moving affidavit or other evidence 

that irreparable injury will result to the MOving party if 

no order is issued unti 1 the till!@ for responding has 

elapsed. 

t~11! A response may be filed within 20 days after 

service of notice of motion or at the time specified in the 

temporary restraining order. 

t5tl.21 On the basis of the showing made and in 

conformity with 40-4-203 and 40-4-204• the court may issue a 

-3- HB 405 
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te~porary injunction and an order for temporary ~intenance 

or support in amounts and on terms just and proper in the 

circumstance. 

t6t1ll A temporary order or temporary injunction: 

(a) does not prejudice the rights of the parties or 

the child which are to be adJUdicated at subsequent hearings 

in the proceeding; 

(b) may be revoked or Modified before final decree on 

a showing by affidavit of the facts necessary to revocation 

or modification of a final decree under 40-4-208; and 

(c) terminates when the findl decree is entered or 

when the petition for dissolution or legal separation is 

voluntarily dismissed.• 

Section 2. Section 27-19-201. MCA. is amended to read: 

"27-19-201. When pre I i Mi nary injunction may be 

yrdnted. An injunction order may be granted in the following 

cases: 

( l) 

entitled 

when it shaH appear that the applicant is 

to the relief demanded and such relief or any part 

thereof consists in restraining the co-i ssion or 

continuance of the act coMplained of. either for a limited 

period or perpetually; 

(21 when it shall appear that the coamission or 

continuance of so~ act during the litigation would produce 

a great or irreparable injury to the applicant; 
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1 (3) when it shall appear during the I ittgation that 

2 the adverse party ts doing or threatens or IS about to do or 

3 is procur1ng or suffering to be done some act in violation 

4 of the applicant•s rights, respecting the subject of the 

5 action. and tending to render the judg-nt ineffectual; 

6 (4) when it appears that the adverse party. during the 

7 pendency of the action, threatens or is about to remove or 

8 to dispose of his property with intent to defraud the 

9 applicant. an injunction order may be granted to restrain 

10 the removal or dispositionYl 

11 1.2l_!!b~!:! !LMf£~~~ !bL~I?!!.liH!!! eH~gn t!~~UFf.ERED 

ll QB __ !:l~L2!:lffER Q.DUiCll_~~se_Q_r~_.2Q2~!L-.!!lli!~-_!he 

13 Q£Q~~StO!:!~_Qf_~Q-4-!Q6o• 

-End-
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March 9, 1981 

SENATE STANDING COMMITTEE REPORT 
(Judiciary) 

That House Bill No. 405 be amended as follows: 

1. Page 5, line 11. 
Following: "when" 
Insert: "it appears" 
Following: "applicant" 
Strike: "alleges" 
Insert: "has suffered or may suffer" 


