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1 _HOUSE BILL NOe. _403 1 the examination for a period of not exceeding 60 days orf
2 INTRCDUCED BY Ji2§44€b4 2 such longer period 3s the court determines to be necessary
3 3 for the purpose and may direct that a gualified psychiatrist
4 A BILL FOR AN ACT ENTITLED: ™AN ACT TGO PRUVIDE THAT ONLY 4 retsined by the defendant be permitted to witness and
5 THE DEFENDANT IN A CRIMINAL ACTION MAY RAISE HIS LACK OF 5 participate in the examinatione.

& CAPACITY 8Y REASON OF MENTAL DISEASE OR DEFECT AND TO MAXKE 6 (3) In the examination any method may be employec
7 THE STATE LIABLE FOR THE COSTS OF COMMITMENT IN PLACE OF T which is accepted by the medical profession for  the
2 TRIAL AND IMPRISONMENT; AMENDIRNG SECTIONS 456-14-202 AND 8 examination of those alleged to be suffering from mental
g 45~14-221y HCAa"™ 9 disease or defecte"
10 19 Section 2« Section 46-~14-221+ MCAy is amended to reads:
11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE NF MONTANA: 11 "46-14-221s Determination of fitness to proceed --
12 Section le Section 46-14-202s MCAs is amended to read: 12 effect of finding of unfitness —- expenseses [l1) The issue of
13 "46—-14-202s Psychiatric examination of defendante (1) 13 the defendant®s fitness to proceed may omty be raised oply
14 sren-there-~+s-reason-to-doubt-—the-—defendantis-—fitness-—to 14 by the defendant with-the-advice—of-counset. Hhen the issue
15 proceed-——or——reason-to-believe-that-mentat-disease-er-defece 15 is raiseds it shall be determined by the court. If neither
16 of-the-defendant-wiit-otherwise-become—an—issue-—in-the-cnuse 16 the county attorney nor counsel for the defendant contests
17 1f_tne defendaonl files 3 written notice _of his _j§ntent tg 17 the finding of the report filed under 46-14-203y the court
1&g rely oo _a_ pental disease _or defect under 46-1%4-20ls the 18 may make the determination on the basis of the reporte. If
19 court shall appoint at least one qualified psychiatrist or 19 the finding is contesteds the court shall hold a hearing on
20 shallt request the superintendent cof Warm Springs state 23 the issues. If the report is received in evidence upon the
21 hospital to designaie at least one qualified psychiatrists 21 hearings the partias have the right to summon and
22 which designation may be or include himselfy to examine and 22 cross—axamine the psychiatrists who joinad in the report and
23 report upon the mental condition of the defendante 23 to offer evidence upon the issues
24 (2} The court may order the defendant to be committed 24 {2) If the court determines that the defendant lacks
25 to & hospital or other suitable facility for the purpose of 25 fitness +to proceedsy the proceading &gainst him shall be
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suspendeds except as provided in subsection (4} of this
sections and the court shall commit him to the custody of
the director of the department of institutions to be placed
in an aparopriate institution of the department of
institutions for so long as the unfitness endurese

{3) If the court determines that the defendant lacks
fitness to proceed due to the fact that the person is
developaentally disabledy as defined by 53-20-102y the
proceeding against him shall be suspendede =axcept as
provided in subsection (4) of this sectiony and the court
shall proceed to secure treatment as provided in chapter 20»
part ly or chapter 21+ part les of Title 53.

{4) The fact that the defendant is unfit to proceec
does not preclude any Tegal objection to the prosecution
which &s susceptible to fair deteraination prior to trial
and without the personal participation of the defendante

{5) The expenses of sending the defendant to the
custody of the director of the departwent of institutions to
be placed in an appropriate institution of the state
department of institutionsy of kecping him theres and of
bringing him back are #in-the-first-instance chargeable to
the county—in——which--the-—indietment--was--found--or-—the
nformation—Ffited State; but the eounty siate may recover
them from the estate of the defendants if he has anyy-——or

from——a——~towny——cityy--or—-county-—bound-—-teo-provide—for-and

-3

maintein-hin-eisewhere."

-End-
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Approved by Committee
on Judiciary

HOUSE BILL NOe 403

INTRODUCED BY KEEDY

A BILL FOR AN ACT ENTITLED: “AN ACT TO PROVIDE THAT ONLY
THE DEFENDANT IN A CRIMINAL ACTION MAY RAISE HIS LACK OF
EAPAEEF¥-BY-REASBN-BF ~MENFAL-BISEASE-BR--BEFEEF FITNESS _T0
PROCEED AND TO MAKE THE STATE LIABLE FOR THE COSTS OF
COMMITMENT IN PLACE OF TRIAL AND INPRISONMENT; AMENDING

SECTIONS 46~14-202 AND 46-14-221y MCA.“

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section l. Section 46-14-202+ MCAey is amended to read:
"46-14-202. Psychiatric examination of defendant. {1)

When-—there-ts-reason-te-doube--the- -defendant®s—-Fitnesa--co

preceed--or--reason—-to-betreve-that-mentat-disease-or-defect

of-the-defendant-witlt-otherwise-become-an-issve~-in-the-caovse

If the defendant files a_written notice_ of _his__inteat_ _to

rely on  a_ mental__disease or_defect under 46-14-201ls the

court shall appoint at least one gualified psychiatrist or
shall request the superintendent of Warm Springs state
hospital to designate at least one qualified psychiatrists
which designation may be or include himselfy to examine and
report upon the mental condition of the defendant.

(2} The court may order the defendant to be <committed

to a hospital or other suitable facility for the purpose of

10
1n
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0403702

the examination for a period of not exceeding 60 days or
such longer period as the court determines to be necessary
for the purpose and may direct that a qualified psychiatrist
retained by the defendant be permitted to witness and
participate in the examination.

{3) In the examination any method may be employed
which is accepted by the wmedical profession for the
examination of those alleged to be suffering from mental
disease or defect.®

Section 2« Section %6-14-221¢ MCAs is amended to read:

%46-14-221« Determination of fitness to proceed --
effect of finding of unfitness -- expenses. (1) The issue of
the defendant®s fitness to proceed may onty be raised only
by the defendant with-the-advice-of-counsel. When the issue
ts raiseds it shall De determined by the courte If neither
the county attorney nor counsel for the defendant contests
the finding of the report filed under 46-14-203s the court
may make the determination on the basis of the reports If
the finding is contesteds the court shall hold a hearing on
the issuee If the report is received in evidence wupon the
hear ings the parties have the right to summon and
cross—-examine the psychiatrists who joined in the report and
to offer evidence upon the issueae

{2}y If the court determines that the defendant lacks

fitness to proceeds the proceeding against him shall be

-2- HB 403
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suspendeds except as provided in subsection (4) of this
sections and the court shall commit him to the custody of
the director of the department of institutions to be placed
in an appropriate institution of the department of
institutions for so long as the unfitness endures.

{3) If the court determines that the defendant lacks
fitness to proceed due to the fact that the person is
developmentally disableds as defined by 53-20-102¢ the
proceeding against him shall be suspendeds except as
provided in subsection {4) of this sections and the court
shall proceed to secure treatment as provided in chapter 20e
part ls or chapter 2ls part ly of Title 53.

(4} The fact that the defendant is unfit to proceed
does not preclude any legal objection to the prosecution
which is susceptible to fair determination prior to triaf
and without the personal participation of the defendante

{5} The expenses of sending the defendant to the
custody of the director of the department of institutions to
be placed in an appropriate institution of the state
departwent of institutions: of keeping him theres and of
bringing him back are itn—the-first-tastance chargeable to
the ecounty--in—~-whteh--the--indietment--was--faond--or--the
tnformation-—-fided state; but the ecounety state may recover
them from the estate of the defendanty-if--he-——-has--anyy--or

from--a--towfy--cityy——oOr—--gcounty--hbouvnd-—to-previde—for-and

-3~ HB 403

matntata-hin-elsewhere,”
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HOUSE BILL NOe« 403

INTRODUCED BY XEEDY

A SILL FOR AN ACT ENTITLED: ™AN ACT TO PROVIDE THAT ONLY
THE DEFENDANT IN A CRIMINAL ACTION MAY RAISE HIS LACK OF
EAPAEEF¥-B¥~REASON-GF -MENFAL-DISEASE-BR--DEFEEF FITNESS__I0
PROCEED AND TO MAKE THE STATE LIABLE FOR THE COSTS OF
COMMITMENT IN PLACE OF TRIAL AND IMPRISONMENT; AMENDING

SECTIONS 46-14-202 AND 46-14-221+ MCA.*

BE IT EMNACYED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le. Section 45-14-202+ MCAs is amended to read:
"46-14-202. Psychiatric examination of defendant. {1)

When-there-t3-reasen-to-doubt--the--defendantrts—-Fitnesas——-to

proceed--or-—reason—-to-beltreve-that-mentat-disease-or-defect

of-the-defendant-wiiti-otherwtse-become-on-itssue-in-the-cause

1f_the _defendant files_ 2 written notice_ of his __intent _to

rely on__a mental disease_ or_defect under 46-14-20ls the

court shall appoint at least one qualified psychiatrist or
shall request the superintendent of MWarm Springs state
hospital to designate at least one qualified psychiatrists
which designation may be or include himself, to examine and
report upon the mental condition of the defendanta.

{2} The court may order the defendant to be committed

to a hospital or other suitable facility for the purpose of
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the examination for a period of not exceeding 60 days or
such longer period as the court determines to be necessary
for the purpose and may direct that a qualified psychiatrist
retained by the defendant be permitted to witness and
participate in the examinatione

(3} In the examination any method may be employed
which is accepted by the medical profession for the
examination of those alleged to be suffering from mental
disease or defect.”

Section 2« Section 46-14-221y MCA, is amended to read:

*46-14-221« Determination of fitness to proceed ——
effect of fFinding of unfitness -- expensese (1) The issue of
the defendant®s fitness to proceed may eniy be raised only
by the defendant with-the-advice-sf-coonsel. When the issue
is vraiseds it shall be determined by the courte If neither
th: county attorney nor counsel for the defendant contests
the finding of the report filed under 46-14-203y the court
may make the determination on the basis of the reporte Iif
the finding is contesteds the court shalil hold a hearing on
the issuves. If the report is received in evidence upon the
hearings the parties have the right to summon and
cross—~examine the psychiatrists who joined in the report and
to offer evidence upon the issuee

(2} If -the court determines that the defendant 1lacks

fitness to proceedy the proceeding against him shall be

—2- HS 403
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suspendeds except as provided in subsection (4) of this
sections and the court shall commit him to the custody of
the director of the department of institutions to be placed
in an appropriate institution of the department of
institutions for so long as the unfitness enduresa

(3) If the court determines that the defendant lacks
fitness to proceed due to the fact that the person is
developmentalliy disabledy as defined by 53-20-102, the
proceeding against him shall be suspendeds except as
provided in subsection {4) of this sectiony and the court
shall proceed to secure treatment as provided in chapter 20s
part 1ls or Ehapter 2ie part Ly of Title 53.

{4) The Ffact that the defendant is unfit to proéeed
does not preclude any legal cbjection to the prosecution
which is susceptible "to fair determination prior to triat
and without the personal participation of the defendante.

{5) The expenses of sending the defendant to the
custody of the director of the department of institutions to
be placed in an appropriate institution of the state
department of institutionss of keeping him theres and of
bringing him back are in-the-first-instance chargeable to
the county-—in—-which--the-—-indictment--was—-found--or--the
tnformattron--filted state; but the county state may recover
them from the estate of the defendanty-tf--he--has--anyy--or

from--a--towfr—-cityy——or—-county—-bound-—-te-provide—for-and

-3~ HB 403

matmntain-hin-elsewhere,”
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HOUSE 8ILL NG. 403

INTRODUCED BY KEEDY

A BILL FOR AN ACT ENTITLED: %AN ALT T2 PROVIDE THAT ONLY
THE DEFENDANT IN A CRIMINAL ACTION MAY RAISE HIS LACK OF
EAPACITY-BY-REASON-OF -MENFAL-DISEASE-SR-—-BEFEET FITHERS T

PROCEED AND TO MAKE THE STATE GLJIABLE FOR THE COSTS GF

COMMITMENT IN PLACE OFf TRIAL AND [IMPRISONMENT; AMENOING

SECTIGONS 46-14-202 AND 46-14~221+ MCA"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le. Section 46-14-202+ MCAs is amended to read:
"46~14-202« Psychiatric examination of defendant. {1}

Hhen-there-is—reason-to-doubt——the--defendantra-—Ffrtness——to

proceed--er--reason-to—bpetieve-that-mentat-draease-or—defeet

of-the-defendant-wtit-otherwtrse-become-an-tssue—in—the-cavse

if the defendant OR_HIS COUNSEL files a__written_ _notice_ _of

his intent __to _rely on__2a mental disease or_defect under

46-14-201 OR_RAISES THE_ISSUE OF HIS_FITNESS_TQ PROCEEDs the

court shall appoint at least one qualified psychistrist or
shall request the superintendent of Warm Sprin s state
hospital to designate at !east one qualified psychiatrists
which designation may be or include himselfy to examine and
report upon the mental condition of the defendant.

(2} The court may order the defendant to be committed
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to a hospital or other suitable facility for the purpose of
the examination for a period of not exceeding 60 days or
such longer period as the court determines to be necessary
for the purpose and may direct that a qualified psychiatrist
retained by the defendant be permitted to witness and
participate in the examination.

i) In the examination any method may be employed
which 1is accepted by the medical profession for the
examination of those alleged to be suffering from mental
disease or defect.™

Section 2. Section 46-14-221s MCAs is amended to read:

"46-14-221. Determination of fitness to proceed -—
effect of finding of unfitness -—- expenses. (1} The issue of
the defendant’s fitness to proceed may onty be raised only
by the defendant wtth-the—advice-of-ceunsed QR _HIS COUNSEL.
When the iSsue is raiseds it shall be determinea by the
courte. If neither the county attorney nor counsel for the
defendant contests the finding of the report filed under
46-14-203y the court may make the determination on the basis
of the reporte If the finding is contesteds the court shall
hold & hearing on the issue. If the report is received in
evidence upon the hearings the parties have the riaht to
summon and cross—examine the psychiatrists who joined in the
report and to offer evidence upon the i1ssue.

{2} [f the <court determines that the defendant lacks

-2- H3 403
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fitness to proceeds the oroceeding against him shall ope
suspendeds except as provided in subsection (&) of this
sectiones and the court shall commit him to the custody of
the director of the department of institutions to be placed
in  an appropriate institution of the department of
institutions for so long as the unfitness enduress.

{3) If the court determines that the defendant lacks
fitness to proceed due to the fact that the person is
developmentally disableds as defined by 53-20-102+ the
proceeding against him shaltl be suspendeds except 3s
provided in subsection‘ {4) of this secticns and the court
shal) proceed to secure treatment as provided in chapter 20e
part ls or chapter 2ls part le of Title 53,

(4} The fact that the defendant is unfit to proceed
does not preclude any tegal objection to the prosecution
which is susceptible to fair determination prior to trial
and without the personal participation of the defendante.

(5) The expenses of sending the defendant to the
custody of the director of the department of institutions to
pe placed in an appropriate institution of the state
department of institutionse of keeping him theres and of
bringing him back are tn-the-first--instance chargeable to
the eounty——tn—~whieh~-the-—indicement--was--found-——er-—-the
information-fited state; but the eeunty stat may recover

them from the estate of the defendanty-tf-he-has-anyy-er

-3 H2 403

e AP £ T R A P T B LA

HB 0403703

from-a-towny-cityy--—or—-county--bound--teo--previde--for--and

matntatn-him—etsewhere.”

—-4=

-End~

HB 403




March 25, 1981

SENATE STANDING COMMITTEE REPORT
(Judiciary)

That House Bill No. 403 be amended as follows:

1. Page 1, line 17.
Following: "defendant"”
Insert: "or hlis counsel"

2. Line 18, page 1.
Following: "46-14-201"
Insert: "or raises the issue of his fitness to proceed"

3. Page 2, line 1l4.
Following: "defendant"
Insert: "or his counsel"



April 17, 1981

PROPOSED GOVERNOR'S AMENDMENTS TO HOUSE‘BILL 403;
REFERENCE COPY, AS FOLLOWS:

Title: Page 1, Line 7

Following: "PROCEED"

belete: "TO MAKE THE STATE LIABLE
FOR THE COSTS OF - COMMITMENT
IN PLACE OF TRIAL AND IM-
PRISONMEN

Page 3, Line 22'
Following: "instance”
Ingsert: "in the first instance"

Page 3, Line 23

Follow1ng° "the"
Insert: "county 1n Wthh the 1nd1ctment was found
or the" ‘ ‘

Page 3, Line 24
Following: Line 23

Insert.' "1nformatlon filed"

Page 3, Line 24
Following: "Et}ed”

belete: "state"™ '

Page 3, Line 24

Following: "eeunty".

Delete: "state”]‘

Insert: "county"

Page 3, Line 25

Following: "deféndant"
Insert: ", if he has any, or"

Page' 4, Lines l and 2
Following:  Line 25 . : ‘
Ingert: "from a town, city, or county bound
to provide for and maintain him elsewhere."”



State of IMautimn
Office of the Governur
Helewa 39620

TED SCHWINDEN
SOVERNOR

April 18, 1981

The Honorable Jean A. Turnage
President of the Senate
State Capitol _

Helena, Montana 59620

- The Honorable Robert L. Marks
Speaker of the House
State Capitol
Helena, Montana 59620

Dear Senator Turnage and Representative Marks:

In accordance with the power vested in me as Governor

by the Constitution and the laws of the State of Montana,

I hereby return House Bill No. 403, "AN ACT TO PROVIDE THAT
. ONLY THE DEFENDANT IN A CRIMINAL ACTION MAY RAISE HIS LACK
LRI OF FITNESS TO PROCEED AND TO MAKE THE STATE LIABLE FOR THE
<00 - COSTS OF COMMITMENT IN PLACE OF TRIAL AND IMPRISONMENT; -
-AMENDING SECTIONS 46-14-202 AND 46-14-221, MCA," without
my signature and recommend the attached amendments for the
'rollow1ng reasoms. . - -

. ~_ ,' _'\',.7:.' Wy S Tea

_ House Blll Vo. 403 as passed requlres in pertlnent
: nart, that the cost of transportlng and keeping patlents
committed under the provision of Section 46-14-221, MCA,

" cal obligation of the county. H.B. 403 would cause a loss
... of revenue to the state general fund in excess of $110,000
a year. In addition, the cost to Warm Springs State Hos~
pital for the transportation of such patients would be an

. he the obligation of the state. ' This-is currently a fis:‘—-'

N undetermlnable amount of _money. for whlch no budget provx-___ “;;




Senator Turnage and Representative Marks
April 18, 1981
Page Two

In as much as funding has not been provided in the
appropriation bill to cover the costs that would be in-

. curred by the Department, I urge your concurrence in
these amendments.

. . _ ‘ Sincerely,

i /.,(AMWZL

- _ TED SCHWINDEN
Governor

i i
ﬁ.’? ko8 3 20




