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1 HOUSE BILL NO. __!Q]__ 1 the examination for a period of not exceeding 60 days or 

2 HHRODUCED BY }{(dAA 2 such longer period as the court determines to be necessary 

3 
. ., I 

3 for the purpose and may direct that a qualified psychiatrist 

4 A BILL FOR AN ACT ENTITLED: "AN ACT TO PRUVIDt THAT ONLY 4 retained by the defendant be permitted to witness and 

5 THE DEFENDANT IN A CRIMINAL ACTIO~ ~AY RAISE HIS LACK OF 5 participate in the examination. 

b CAPACITY BY ~EASO~ OF MENTAL DISEASE JR DEFECT AND TO MAKE 6 (3) In the examination any metho1 may be employed 

7 THE STATE LIABLE FOR THE COSTS Of COM~ITMENT IN PLACE OF 1 which is accepted by the medical profession for the 

a TRIAl AND IMPRISONMENT; AMENDING SECTIONS 46-14-202 AND a examination of those alleged to be suffering from mental 

9 46-14-221t MCA.• 9 disease or defect." 

10 10 Section 2. Section 46-14-221, MCAr is amended to read: 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STAT~ OF MONTANA: 11 •46-14-221. Determination of fitness to proceed 

12 Section 1. Section 46-14-202, MCAr is amended to read: 12 effect of finding of unfitness -- expenses. {1) The issue of 

13 "46-14-202. Psychiatric exawination of defendan~. (11 13 the defendant•s fitness to proceed may e"+y be raised ~ 

14 ~~~n-~he~e-?~-~ee~on-~e-deu~--~~--de~enden~s--f?~ne~~--to 14 by the defendant w+th-~he-eew+ee-of-eoun~e+. When the issue 

15 p~oeeed--er--r~~~on-~-be+?eve-~het-~ente+-e?~ee~-er-defeet 15 is raised, it shall be determined by the court. If neither 

16 ~-the-eef~dent-w+++-et~w+~e-beeeme-en-+~~ue-+n-tfle-e~~e 16 the county attorney nor counsel for the defendant contests 

17 ll_j;he defendant f i~-kl:.ill.wLI:Wi.l~...a.L-b.l!i__in:t.eni.~ 17 the finding of the report filed under 46-14-203r the court 

H ~_mL_a mental djsea:;ll.-.9.L~~L-!tfl::..l!t=Z.O.lr the 18 may make the determination on the basis of the report. If 

19 court shall ap~oint at le~st one qualified psychiatrist or 19 the finding is contested, the court shall hold a hearing on 

20 st\all request the superintendent cf :•3rm Spr i n~s stC3te 2•) the issue. If the report is received in evidence upon the 

21 hospital to designate at least one qualified psychiatrist, 21 hearing, the parties have the right to summon and 

22 which designation may be or include himself, to examine and 22 cross-examine the psychiatrists who joined in the report and 

23 report upon the mental condition of the defendant. 23 to offer evidence upon the issue. 

24 (Z) The court ~ay order the defendant to be committe0 24 (2) If the court determines that the defendant lacks 

25 to a ~ospital or other suitable facility for the purpose of 25 fitness to proceedr the proceeding against him shall be 

- 2 - I N T R 0 D U C E D B I L L 
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suspended9 except as provided in subsection (4} of this 

section9 and the court shall commit him to the custody of 

the director of the department of institutions to be placed 

in an appropriate institution of the department of 

5 institutions for so long as the unfitness endures. 

6 (3) If the court determines that the defendant lacks 

7 fitness to proceed due to the fact that the person is 

8 developmentally disabled, as defined by 53-20-102 9 the 

9 proceedin9 against him shall be suspended, except as 

1C provided in subsection (4) of this section9 and the court 

11 shall proceed to secure treatment as provided in chapter 20, 

12 part 1, or chapter 21, part l• of Title 53. 

13 (4) The fact that the defendant is unfit to proceed 

14 does not preclude any legal objection to the prosecution 

15 which is susceptible to fair determination prior to trial 

16 and without the personal participation of the defendant. 

17 (5) The expenses of sending the defendant to the 

18 custody of the director of the department of institutions to 

19 be placed in an appropriate institution of the state 

20 department of institutions, of keeping him there, and of 

21 bringing him back are +n-~he-~+rs~-+ns~~nee chargeable to 

22 the cean~y--+n--wh+eh--~he--+ndf~ment--wes--~oand--or--e~ 

23 f~orme~on--ff+ed ~ate; but the eea~y ~~ may recover 

24 them from the estate of the defendant, if he has anyy--er 

25 ~rem--e--~ow~y--ei~yy--er--eeaft~y--beu"e--~e-~reY+~e-~&r-e"d 

-3-
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1 mefn~e+n-h+~-e~sewnere.• 

-End-
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HOUSE BILL NOo 403 

INTRODUCED BY KEEDY 

Approved by Committee 
on Judiciary 

A SILL FOR AN ACT ENTITLED: "AM ACT TO PROVIDE THAT ONLY 

THE DEFENDANT IN A CRIMINAL ACTION MAY RAISE HIS LACK uF 

&APAE~+¥-B¥-REA~8N-8F-MEN+A~-9i5EA5E-8R--9EFE&f fl!~ES~ __ fQ 

PROCEED AND TO HAKE THE STATE LIABLE FOR THE COSTS OF 

COMMITMENT IN PLACE OF TRIAL AND IMPRISONMENT; AMENDING 

SECTIONS 46-14-ZOZ AND 46-14-22lo HCAou 

BE IT ENACTED BY THE lEGISlATURE OF THE STATE OF MONTANA: 

Section 1. Section 46-14-ZOZ. HCA• is amended to read: 

"46-14-202. Psychiatric examination of defendant. (11 

Wfteft-~he~e-+~-rea~en-~e-deub~--~fte--defe~antL~--f~~He;~--te 

p~eeed--~--rea~en-to-be+~ewe-th~-.enta+-d~~ease-or-defeet 

of-the-defeftd&nt-w+~~-etherwtse-beeoMe-an-+~~ue-tn-~he-e~se 

![_!h~-Q~f~~~!_fi!~~-~-~Li!!~_ng!l~--2f __ hl~__lD!~U! __ !Q 

rely __ ~~--~ntal __ di~~~L~f~£L!!!!ger ~!!=14-201• the 

court shall appoint at least one qualified psychiatrist or 

shall request the supedntendent of Warm Springs state 

hospital to designate at least one qualified psychiatrist• 

which designation may be or include hi•selfo to examine and 

report upon the mental condition of the defendant. 

(2} The court may order the defendant to be committed 

to a hospital or other suitable facilaty for the purpose of 

HS 0403/0Z 

the examination for a period of not exceeding 60 days or 

2 such longer period as the court deteraines to be necessary 

3 for the purpose and may direct that a qualified psychiatrist 

4 retained by the defendant be permitted to witness and 

5 participate in the examination. 

h (3) In the examination any method may be employed 

7 which is accepted by the ~dical profession for the 

!! examination of those alleged to be suffering from aental 

9 disease or defect.• 

10 Section z. Section 46-14-ZZl• HCA, is amended to read: 

11 "46-l4-2Z1o Determination of fitness to proceed 

12 effect of finding of unfitness --expenses. (1) The issue of 

13 the defendant•s fitness to proceed may en~y be raised 2~ll 

14 by the defendant w+~h-the-adwtee-ef-ee~nse+. When the issue 

15 is rai sed• it shall oe determined by the court. If neither 

16 the county attorney nor counsel for the defendant contests 

17 the finding of the report filed under 46-14-203, the court 

18 may make the determination on the basis of the report. If 

19 the finding is contested. the court shall hold a hearing on 

zo the issue. If the report is receaved in evidence upon the 

Zl hearing, the parties have the right to summon and 

22 cross-examine the psychiatrists who jo1ned in the report and 

23 to offer evidence upon the issue. 

24 {2) If the court determines that the defendant lacks 

2'5 fitness to proceed, the proceeding against him sha11 be 

-2- HB it03 
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suspended, except as p~ovided in subsection (41 of this 

section, and the cou~t shall commit hie to the custody of 

the director of the department of institutions to be placed 

in an appropriate institution of the depa~tment of 

institutions for so long as the unfitness endures. 

{3) If the court determines that the defendant lacks 

fitness to proceed due to 

developaentally disabled. as 

the fact that the person is 

defined by 53-20-102, the 

proceeding against him shall be suspended• 

provided in subsection (41 of this section, and 

except dS 

the court 

shall proceed to secure treatment as provided in chapter 20, 

part lt or chapter Zit part 1, of Title 53. 

(4) The fact that the defendant is unfit to proceed 

does not preclude any legal objection to the p~osecution 

which is susceptible to fair deterMination prio~ to t~ial 

and without the pe~sonal participation of the defendant. 

(5) The expenses of sending the defendant to the 

custody of the director of the department of institutions to 

be placed in an appropriate institution of the state 

departaent of institutions, of keeping him there. and of 

bringing hi• back are i"-~~e-~s~-~ftS~enee chargeable to 

22 the eeu~y--tn--whfeh--~he--fn~+ee-.~--we~--feone--er--~be 

23 ~er•e~~en--~~+ed !121!; but the eeon~y !~! •ay recover 

24 the• fro• the estate of the defendant.-ff--he--he~--eny.--or 

25 fre.--e--~ewny--e+~y.--er--eeun~y--boune--~e-p~ev~de-fer-eftd 

-3- HB 403 
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~"~e~"-~im-e+~ew~e~e." 

-End-

-4- HB 403 
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HOUSE BILL NO. 403 

INTRODUCED BY KEEOY 

A SILL fOR AH ACT ENTITLED: "AN ACT TO PROVIDE THAT ONLY 

THE DEFENDANT IN A CRIMINAL ACTION MAY RAISE HIS LACK OF 

EAPAEff¥-B¥-REA~8N-8F-HENfAt-9f~EA5E-BR--BEFEEf FIT~s~~--TO 

~~QffEO AHO TO HAKE THE STATE LIABLE FOR THE COSTS OF 

COMMITMENT IN PLACE OF TRIAL ANO IMPRISONMENT; AMENDING 

SECTIONS 46-14-202 AND 46-14-22lo MCA•" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 46-14-202, HCAo is amended to read: 

"46-14-202. Psychiatric examination of defendunt. (l) 

W~eft-~he~e-+~-~ee~e~-~e-de~~t--~he--defe~a~t&~--~t~"e5~--te 

p~eeeee--~--rea~en-~o-~e~+eye-~~at-aen~~-di~ea5e-er-defee~ 

ef-the-defe"dant-wi~+-e~nerwi~e-beeeme-eft-i5s~e-+n-~ne-ea~5e 

!!_~n~-~~!~n92n!_file~-~~Ll!~_ng!~f~--2f __ ni~ __ ln!~n! __ to 

.-e 1 y__Q!!__!! __ !!!:n!a 1 __ 9l~~--2.L.!!!f ef!_.!!!!Qe~' -~!!::1!!.=2 01. the 

court shall appoint at least one qualified psychiato-ist or 

shall o-equest the superintendent of wa.-~ Spo-ings state 

hospital to designate at least one qualified psychiatrist, 

which designation may be oo- include h1aself, to examine and 

report upon the mental condition of the defendant. 

(2} The court may order the defendant to be committed 

to a hospital or other suitable facility for the puo-pose of 
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the examination for a period of not exceeding 60 days o~ 

~uch longer period as the court deteo-aines to be necessary 

for the purpose and may direct that a qualified psychiatrist 

retained by the defendant be permitted to witness and 

participate in the examination. 

13) In the examination any method aay be employed 

which is accepted by the medical profession for the 

examination of those alleged to be suffering from mental 

disease or defect.• 

Section 2. Section 46-14-221, HCA, is amended to read: 

•46-14-221. Oeteo-aination of fitness to proceed 

effect of finding of unfitne~s --expenses. (l) The issue of 

the defendant•s fitness to proceed may en~y be raised QQll 

by the defendant wi~h-~~e-ady~ee-&f-ee~ft~e+. When the i~sue 

is o-aised, it shall oe determined by the couo-t. If neither 

th~ county attorney nor counsel for the defendant contests 

the finding of the report filed under 46-14-203t the court 

may make the determination on the basis of the report. if 

the ftnding is contested, the court shall hold a hearing on 

the issue. If the report is received in evidence upon the 

hearing. the parties have the right to summon and 

cross-examine the psychiatrists who joined in the repoo-t and 

to offer evidence upon the issue. 

(2) If -the court determines that the defendant lacks 

fitness to proceed, the proceeding against him shall be 

-2- HS 403 

T H I R D R E A D I N G 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

lit 

15 

16 

11 

18 

19 

. ~ I ~0. 

21, 

22 

23 

24 

25 

HB 0403/02 

suspended, except as provided in subsection (4) of this 

section, and the court shall CDmmlt him to the custody of 

the director of the department of institutions to be placed 

in an appropriate institution of the depart~nt of 

institutions for so long as the unfitness endures. 

(3) If the court determines that the defendant lacks 

fitness to proceed due to the fact that the person 1S 

developaentally disabled, as defined by 53-20-102, the 

proceeding against him shall be suspended• except as 

provided in subsection (4) of this section, and the court 

shall proceed to secure treatment as provided 1n chapter 20o 

part 1, or chapter 2io part it of Title 53. 

(4) The fact that the defendant is unfit to proceed 

does not preclude any legal objection to the prosecution 

which is susceptible to fair deterlllination prior to trial 

and without the personal participation of the defendant. 

(5) The expenses of sending the defendant to the 

custody of the dlrector of the department of institutions to 

be placed in an appropriate institution of the state 

~al"-.tii!Oeflt of inst-itutiQ~JS• of keeping him there. and of 

brinqing him bac~ are· tn-~he-~s~-tn,~enee chargeable to 

the eeu~y--tn--whteh--~he--+~+~~n~--wes--feand--er--~he 

+~erme~ten--f++ed !~!~; but the eean~y ~~~ may recover 

the• from the estate of the defendanty-rf--he--he~--enyy--er 

fre•--e--~ewno--e+~y.--er--eeun~y--b~nd--~e-~~o•tde-fo~-&nd 

-3- HB 403 
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e8+n~e+n-h+•-~~ewne~e." 

-End-

-4- HB 403 
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HOUSE BILL NO. 403 

INTRODUCED BY KEEDY 

A BILL FOR A~ ACT ENTITLED: "AN ACT TJ PROVIJE THAT ONLY 

THE OEFENJANT IN A CRIMINAL ACTION MAY RAISE HIS LACK OF 

EAPAEf~¥-B¥-REA58N-9F-~EN~~~-8i5EA5E-8R--8EFEEf fiTNE~~--!Q 

fRO~~ED AND TO MAKE THE STATE LIABLE FOR THE COSTS OF 

COMMITMENT IN PLACE OF TRIAL AND IMPRISONMENT; AMENulNG 

SECTIONS 46-14-202 AND 46-14-221 t MCA •" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Sect ion 1. Section 46-14-202, MCAt is amended to read: 

"46-14-202. Psychiatric examination of defendant. {11 

w~~~-~~e~e-~~-~e~5~"-~~-d~~b~--t~@--defendent&5--fitne55--~o 

~~o~eee--er--ree50"-te-be~~eve-~~e~-men~e+-e~~eo~e-o~-defeet 

of-t"e-defend~t-w~f+-o~"e~·~~e-~eme-en-~~5~e-~n-t"e-~e~5e 

lf_!he_g~f~~Q~! ~-HIS_~OU~SEh file~~-~£i!te~ __ QQ!i£~ __ of 

his __ i~!en! __ to_~!y __ Q~~-~nta!_1~~~~-Q£_Q~f~£!_ynd~ 

~2=l~=£Q! 9~_RA!SE~-!~~-ISS~f_Qf~1_fl!NE~_TO_f~OCfEDt the 

court shall appoint at least one qualified psychiatrist or 

~hall request the superintendent of Warm Sprin~s state 

hospital to designate at least one qualified psychiatrist, 

which des1gnation may be or include himself, to examine and 

~eport upon the mental condition of the defendant. 

{21 The court may order the dPfendant to be committed 
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to a hospital or other suitable facility for the purpose of 

the examination for a pe~iod of not exceeding bO days or 

such longer pe~iod as the court determines to be necessary 

for the purpose and may direct that a qualified psychiatrist 

retained by the defendant be permitted to witness and 

participate in the exa•ination. 

{3) In the examination any method may be employed 

which is accepted by the medical profess1on for the 

examination of those alleged to be suffering from mental 

disease or defect." 

Section 2. Section 46-14-221• MCA, is amended to ~ead: 

"46-14-221. Determination of fitness to proceed 

effect of finding of unfitness --expenses. (l) The issue of 

the defendant's fitness to proceed may on+y be raised only 

by the defendant WTtA-t~e-adY~ee-ef-ee~n5e+ Q~~~-~QY~SEL. 

When the issue is raised, it shall be determined by the 

cou~t. If neither the county attorney nor counsel for the 

defendant contests the finding of the report filed under 

46-14-203, the court may make the determination on the basis 

of the report. If the finding is contested• the court shall 

hold a hearing on the issue. If the report is received in 

evidence upon the hearing, the pa~ties have the riaht to 

summon and cross-examine the psychiatrists who joinea 1n th~ 

report and to offer evidence upon the ISSue. 

{ 2) lf the court determines that the defendant lacks 

-2- H~ 403 
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fitness to proceed. the proceeding against him shall oe 

suspended• except as provided in subsection (4) of th1s 

section, and the court shall commit him to the custody of 

4 the director of the department of institutions to be placed 

5 in an appropriate institution of the department of 

b 

1 

institutions for so long as the unfitness endures. 

{3) If the court determines that the defendant lacks 

8 fitness to proceed due to the fact that the person is 

9 developmentally disabled, as defined by 53-20-102• the 

10 

Ll 

proceeding against him 

provided in subsection 

shall be suspended, except as 

{4) of this section, and the court 

12 shall proceed to secure treatment as provided in chapter zo, 

13 part 1o or chapter 21t part 1o of Title 53. 

14 (4) The fact that the defendant is unfit to proceed 

15 does not preclude any legal objection to the prosecution 

16 which is susceptible to fair determination proor to trial 

11 

18 

19 

20 

21 

2Z 

and without the personal participation of the defendant. 

(5) The expenses of sending the defendant to the 

custody of the director of the department of institutions to 

be placed in an appropriate institution of the state 

department of institutions, of keeping him thereo and of 

bringing him back are tn-t~e-ftr~t--tn~t~nce Chargeable to 

23 the ee~n~y--tn--w"teh--the--+nd+e~•ent--wa~--fe~nd--er--~h~ 

24 tft+orme~+~-ft+ed ~~~; but the ee~n~y 1!2te may recover 

25 them from the estate of the defendantT-ff-"~-~~-enyy-er 

-3- HB 403 
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frem-a-~ewn.-et~y.--er--ee~n~y--b&~ne--~e--pre•+de--fer--and 

m~n~a+n-"+m-e+~ew"ere." 

-End-

-4- Htl 403 



March 25, 1981 

SENATE STANDING COMMITTEE REPORT 
(Judiciary) 

That House Bill No. 403 be amended as follows: 

l. Page 1, line 17. 
Following: "defendant" 
Insert: "or h~s counsel" 

2. Line 18, page 1. 
Following: "46-14-201" 
Insert: "or raises tfle issue of his fitness to proceed" 

3. Page 2, line 14. 
Following: "defendant" 
Insert: "or his co'unse1" 



April 17, 1981 

PROPOSED GOVERNOR • S .AMENDMENTS TO HOUSE BILL 4 0 3 ;. 
REFERENCE COPY, AS FOLLOWS; 

1. Title: Page 1, tine 7 
Following: "PROCEED" 
Delete: "TO MME TiiE STATE LIABLE 

FOR 1'HE COSTS OF COMMITMENT 
IN PLACE OF TRIAL AND IM
PRISONMENT" 

2. Page 3, Line 22 
Following: "i-flsea.~ee" 
Insert: "in the first instance" 

3. Page 3, Line 23 
Following: "the" · 
Insert: "county in which the indictment was found 

or the" 

4. Page 3, Line 24 
Following: Line 23 
Insert: "information filed" 

5. Page 3, Line 24 
Following: "£!:%ed 11 

belete: "state '1 

6. Page 3, Line 24 
Following: "eettfti!y'' 
Delete: "state" 
Insert: "county• 

7. Page 3, Line 25 
Following: "defendant" 
Insert: ", if he has any, or" 

8. Page 4, Lines 1 and 2 
Following: Line 25 . 
Insert: "from a town, city, or county bound 

to provide :for and maintain him elsewhere." 
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Q)ffin· uf till' (i)u\n'ntttr 
' 

1-h·IL-na 51Jli.2ll 

The Honorable Jean A. Turnage 
President of the Senate 
State Capitol 
Helena, Hontana 59620 

The Honorable Robert L. Marks 
Speaker of the House 
State Capitol 
Helena, Montana 59620 

April 18, 1981 

Dear Senator Turnage and Representative Marks: 

In accordance with the power vested in me as Governor 
by the Constitution and the laws of the State of Montana, 
I hereby return House Bill No. 403, "AN ACT TO PROVIDE THAT 
O~LY THE DEFENDANT IN A.CRIMINAL ACTION MAY RAISE HIS LACK 
OF FITNESS TO PROCEED AND TO MAKE THE STATE LIABLE FOR THE 
COSTS OF COMMITMENT IN PLACE OF TRIAL AND IMPRISONt1.ENT; 

· .. AMENDING SECTIONS 46-14-202 AND 46-14-221, MCA," without 
my signature and recommend the attached amendments for the 

. _:_.:·=··:::::.. following r~:~~,-~0.-~_< .· _ (:::~-:."-:..:: _-:~;-;:_· -~ .:,. :.· ..... · >··::s~=;}:-
: ~ • .. ' .,t. ;~.::_~ ... ;':.. -....' .. t . ;..". . • ; - t.-. ; ~ '· • . . . 

.:·. ·::"1,·,:-. . . 'House Bil~ No. 403 as passed, ·requires in pertinent 

I 
l 

I 
i 
I 
I 
I" 
I 

. ... ~ • .."":""7"':" ....... 
•' .-.· .-: -· .. .. .. -:--..; . ..;. '": 

...... · ilt~m~~-;_,_ ... 
:~:~'~:::~:,~.~?:/:_ part, . that the ·cost of 'transporting and keeping patients 
~-,:/:;.,··:~:.:::..,_~- '.:Ommitted under the provision of Section 46-14-221, MCA, _ 
~~·f;~~~,{~-.;·. t.Je the obligation of the state •. ·· This· is currently a fis..::. 
-+~:~~t::'.: cal obligation of the county. H. B. 403. would cause a loss 
:.>iT~~~-- ·' of revenue to _the state general fund in excess of $110,000 - . __ :__:~.;""_ --

·\l~ i~l:!:~~:!~~~~~~~r~~~~;:~f~~~Ki~~1~~~~:~~~P:~~:r- ·. _:··:~,I~iir· 
-~~~~~-.~~at~~ttt~~i~#B '-~·-:·-~~~-~-~~z~= -~'-- --="-if~-~to#Y.;fi-- -· --cili4- ·~· ~----.-:, ... _.'--'-"- "\~.,._. .. _-~,-
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Senator Turnage and Representative Harks 
April 18, 1981 
Page Two 

In as much as funding 
appropriation bill to cover 
curr~d by the De~artment, I 
these amendments. · · 

has not 
the 

been provided 
that would costs 

urge yo~r concurrence 

in 
be 

in 

the 
in-

Sincerely, 

L~wud~ 

.~--.' ' 

'·. 

:. ~..::.:~-~--
· . .,· .. -

-. 

. --

··.::.._·. 

., 

--~- . 
.J .. --

TED SCffiviNDEN 
Governor 

- .•• ,!P•, 

· ... -. ~':' ·.: 

... ~ -.. :":.! ------ -· 
- _ .... ··. 

... f·-:.-;-_-.;; ·;;;-
~- _-:;-:.: ..... 
. -~·-. ~ .· 

-_ ... 

... -~~-- ~-
; -.~:- . ..---

-~-.:. ', 

,_;• --- ... 
. · .... ---,.·~~-~-~::~~ .-. --

.:-· --' .=-- "';:. -.... ... ,.,.:·-

··;::. ,";",". 

::•.-• .. :'"!-"':-

' r:~~ ~·-_:,:; 

.. 


