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HOUSE 402 Bill NO. 

INTRODUCED BY -1/p~.::-o...-..:~1 ... +· --·--------

A Bill FOR AN ACT ENTITLED: "AN ACT TO INCREASE THE FEfS 

PAID TO WITNESSES IN CERTAIN JUDICIAL PROCEEDINGS; AMENDING 

SECTIONS 26-2-501 THROUGH 26-2-503, 26-2-5~57 46-15-112, AND 

46-15-113, ~CA.• 

Be IT EhACTEO BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 26-2-5017 MCA, is amended to read: 

"26-2-501. Witnesses in courts of record and before 

certain court officers. (1) Witness fees are as follows: 

{a) for attendin~ In any civil or criminal action or 

proceeding before any court of recordy refereey or officer 

authorized to take depositions or commissioners to assess 

damages or otnerwiset for each day, $te !Z2i 

(b) for ~al _ _and_~~aL¥ mileage in traveling to 

th~ place of trial or hearing, each way, for each miley a 

mileage allowance as provided in 2-18-503T~ 

(cl any -'lt.ber actu"J .an~L_n~~L)!_ expeose,u_;;u; 

~rwjoed by the court. 

(2) However, no officer of the United States, the 

state of ~ontana, or any county, incorporated city, or town 

within the limits of the state of Montana shall receive any 

per diem when testifying in a criminal proceeding, and no 
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witness shall receive fees in any more than one criminal 

case on the same day.• 

Section z. Section 26-2-502, HCAo is amended to read: 

"26-2-502. Witnesses in courts not of record -- civil 

actions. Witnesses in courts not of record in civil actions 

and proceedinys shall receive ~3 ~ for e2ch day's actual 

attendance and md 1 eage as provided in 2-18-503 for each mi 1 e 

actually traveled In going from their residences by the 

usual traveled route to the court and return.• 

Section 3. Section 26-2-503, MCA, is amended to read: 

"26-2-503. Witnesses in courts not of record 

criminal actions and on coroner•s inquests. Witnesses in 

courts not of record in criminal actions and on coroner•s 

inquests shall receive $3 ~ per day for actual attendance 

and mileage as provided in Z-18-503 for each mile actually 

and necessarily traveled from their places of residence to 

the court and return.• 

Section 4• Section 26-2-505, MCA, is amended to read: 

"26-2-505. Expert witnesses. An expart is a witness 

and ~eee~ye~--~he--~~me--eompen~~t+on--e~--e--w+~ne~ ~ 

.Le~~uQl-.ilOi!£!0~~-:t.IDl: court !:l~rm~ to be 

~gn~~DU-~LQP~L•" 

Section 5. Section 46-15-112, MCA, is amended to read: 

"46-15-112. Summoning witness in this state to testify 

in another state. (1) If a judge of a court of record in any 
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state, which by its laws has made provision for commanding 

persons within that state to attend and testify in this 

state, certifies under the seal of such court that there Is 

a criminal prosecution pending In such court or that a grand 

jury investigation has commenced or is about to commence, 

that a person being within this state Is a ~aterial witness 

in such prosecution or grand jury investigation, and that 

his presence will be required for a s~eclfied number of 

days, upon presentation of such certificate to any judge o·f 

a court of record In the county in which such person is, 

such judge shall fix a time and place for a hearing and 

shall make an order directing the witness to appear at a 

time and place certain for the hearing. 

(2) If at a hearing the judge determines that the 

witness is material and necessary, that it will not cause 

undue hardship to the witness to be compelled to attend and 

~st~y in the prosecution or a grand jury investigation in 

the other state, and that the laws of the state In which the 

prosecution Is 

co111menced or 

pending or grand jury investigation has 

is about to com111ence will give to hi~ 

protection from arrest and the service of civil and criminal 

process, he shall Issue a summons with a copy of the 

certificate attached directing the witness to attend and 

testify In the court where the prosecution is pending or 

where a grand jury investigation has commenced or is about 
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to COMmence at a time and place specified in the summons. In 

any such hearlns the certificate shall be prima facie 

evidence of all the facts stated therein• 

(3} If said certificate recommends that the witnass be 

taken into !~mediate custody and delivered to an officer of 

the requesting state to assure his attendance in the 

requesting state 9 such judge may, in lieu of notification of 

the hearing, direct that such witness be forthwith brouqht 

before him for said hearing. The judge ~t the hearin~ bei~g 

satisfied of the desirability of such custody and delivery. 

for which deter~ination the certificate shall be prima facie 

proof of such desirability, may, in lieu of issuing subpoena 

or summons, order that said witness be forthwith taken into 

custody and delivered to an officer of the requesting state. 

(4} If the witness who is summoned as provided in this 

section, after being paid or tendered by some properly 

authorized person the Q sum ~r-~-een~s-e-.+~-~ep-eeeh-m+~e 

end-$5-fe~-eeeh-dey-~he~-he-+~-~~+~ee-~e-~~a.e~-ene-e~~ne 

as-e-w+~ equal to the ampynt be would be Raid as _a 

~~tJ.Laus In a cgurt gf record of tb j s $:tate u provided in 

2g-2-50l, fails without good cause to attend and testify as 

directed in the su•~ons, he shall be punished in the ~annar 

provided for the punishment of any witness who disobeys a 

summons issued from a court of record in this state.• 

Section 6. Section 46-15-1139 MCA• Is amended to read: 

-4-
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•46-15-113. Witness from another state summoned to 

testify in this state. (1) Whenever a person in any state 

wnich by its laws has made provision for commanding persons 

within its borders to attend ~nd testify in criminal 

prosecutions or grand jury investigations in this state is a 

~aterial witness in a prosecution pendin~ in a ccur± of 

record in this state or in a qrand jury investigation which 

has commenced or is about to commence, a judge of the court 

may issue a certificate under the seal of the court stating 

these facts and specifying the number of days the witness 

will ~e required. The certificate shall be presented to a 

judge of a court of record in the county in which the 

witness is found. 

(2) If the certificate recommends that the witness be 

t3ken into immediate custody and delivered to an officer of 

this state to assure his attendance in this state, it is 

?rim~ facie proof of the desirability of such custoay and 

delivery and the judge may direct that the witness be 

brou9ht before him immediately. If the judge is satisfied as 

to the desirability of sue~ custody and delivery. he may 

order that the witness be immediately taken into custody and 

delivered to an officer of this state. The order is 

23 sufficient authority for the officer to take the witness 

24 into custody and hold him unless and until he is released by 

Z5 bail• recognizance, or order of the judge issuin£ the 
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certificate. 

(3) Whenever a witness is summoned to attend and 

testify in this state, he shall be tendered the g sum e+--~e 

~efl~~--e--m+le--~er-ee~h-m+~e-~fte-~5-fer-e~~h-dey-th~-he-+~ 

re~H+red-te-treve+-eftd-etteftd-e~--e--w+tfte~~ eqya] to -Lhe 

~m~uut~-~~~-~-~slU-~-~~~_in_a_~uc~_c~~QLd_QI 

t.bl.l;_Jti!ll-~--llLml~l1_in_l~::2Jll• If the state wherein 

the witness is found has by statutory enactment required 

that the summoned witness be paid an amount in excess of the 

amount specified in the preceding sentence, the witngss may 

b~ tendered th2 amount required by that statn. 

(41 A witness ~ho has appe2red in accordance with the. 

provisions of the summons may not be required to rem~in 

within this state for a longer oeriod ~f ti~e than the 

period ~?ntion2d i~ the certificate unless otherwise ordered 

by the court. 

(5) If the witness fails without go0d cause to att~nd 

and testify as directed in the summons, he shall he punished 

in the manner provided for the punishment of any witness who 

disobeys a summons issued from a court of record in this 

state." 

-End-
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Approved by Committee 
on Judiciary 

HOUSE BILL NOe 402 

INTRODUCED 6Y _,/f-'~0:::~~1:..~,--·--------, 

A BILL FOR AN ACT ENTITLED: "AN ACT TO INCREASE THE FEfS 

PAID TO WITNESSES IN CERTAIN JUDICIAL PROCEEDINGS; AMENDING 

S~CTID:iS 26-2-501 THROUGH 26-2-503, 26-2-5~5, 46-15-112t AND 

46-15-113t KCA.• 

BE IT c~ACTEO BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 26-2-501 9 MCA, is amendad to read: 

"26-2-501. Witnesses in courts of record and before 

certain court officers. (1) Witness fees are as follows: 

(a) for attending in any civil or criminal action or 

proceeding before any court of record, referee, or officer 

authorized to take depositions or commissioners to assess 

damages or otherwise, for each day, •~e !Z2; 

(b) for ~~__and_~~ mileage in traveling to 

th~ place of trial or hearing, each way, for each mile, a 

mileage allowance as provided in 2-18-503•1 

o ~[ actual and (c) an¥ th ~~ . neceSSaL~-~~ 
LmiD&d by tbe court. ~~ 

(2) However, no officer of the United States, the 

state of ~ontana, or any county, incorporated city, or town 

within the limits of the state of Montana shall receive any 

p~r diem when testifying in a criminal proceeding, and no 
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witness shall receive fees in any more than one criminal 

case on the same day.• 

Section 2. Section 26-2-502, MCAt is amended to read: 

"26-2-502. Witnesses in courts not of record -- civil 

actions. Witnesses in courts not of record in civil actions 

and proceedin~s shall receive •3 1l2 for each day•s actual 

attendance and adleage as provided in 2-18-503 for each mile 

actually traveled in going from their residences by the 

usual traveled route to the court and return.• 

Section 3. Section 26-2-503t HCAt is amended to read: 

•26-2-503. Witnesses in courts not of record 

criminal actions and on coroner•s inquests. Witnesses in 

courts not of record in criminal actions and on coroner•s 

inquests shall receive $3 ~ per day for actual attendance 

and mileage as provided in 2-18-503 for each mile actually 

and necessarily traveled from their places of residence to 

the court and return.• 

Section 4• Section 26-2-505, MCAt is amended to read: 

•26-2-505. Expert witnesses. An expert is a witness 

and ~ee@~V@s--the--s~me--eempens~t~cn--es--e--w~tne~ ~ 

receive su~b witness fee~~court determines to he 

~goabl e aad ~·" 

Section 5. Section 46-15-112, MCA, is 3mended to read: 

"46-15-112. Summoning witness in this state to testify 

in another state. [1) If a judge of a court of record in 3ny 

-2-
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state, which by its laws has made p~ovision fo~ commanding 

persons within that state to attend and testify in this 

state, ce~tifies unde~ the seal of such cou~t that there Is 

a c~iminal p~osecution pending in such cou~t or that a grand 

ju~y investigation has commenced o~ is about to commence, 

that a person being within this state is a mate~ial witness 

in such prosecution or g~and jury investigation, and that 

his presence will be required fo~ a s~ecified number of 

days, upon presentation of such certificate to any judge of 

a court of record In the county in which such pe~son iso 

such judge shall fix a time and place for a hearing and 

shall make an order directing the witness to appear at a 

time and place ce~taln fo~ the hea~in9• 

(2) If at a hearing the judge dete~mines that the 

witness is material and necessary, that it will not cause 

undue ha~dship to the witness to be compelled to attend and 

test~y in the prosecution or a grand jury investigation in 

the othe~ state, and that the laws of the state in which the 

prosecution Is 

commenced or 

pending or grand ju~y investigation 

Is about to commence will give to 

has 

him 

p~ot·ection f~om ar~est and the service of civil and criminal 

process. he shall issue a summons with a copy of the 

certificate attached dire~ting the witness to attend and 

testify in the court where the prosecution is pending or 

where a g~and ju~y investigation has commenced or is about 

-3-
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to coBIIIlence at a tiu.e and place specified in th~ sumrr.ons. !n 

any such hearin~ the certificate shall be ~~ima facie 

evidence of all the facts stated therein• 

(3) If said certificate ~ecofimends that the witn2ss be 

taken into immediate custody and delivered to an office~ of 

.the requesting state to assu~e his attendance in th<e 

~equesting state, such judge may, in lieu of notification of 

the hearing, di~ect that such ·o~itness be forthwith b~ouqht 

before him for said hea~ing. The judge at the hea~ing being 

satisfied of the desi~ability of such custody and delive~y, 

for which dete~mination the certificate shall be p~ima facie 

p~oof of such desi~ability, may, in lieu of issuing subpoena 

or summons, o~der that said witness be forthwith taken into 

custody and delive~ed to an officer of the ~equesting state. 

(4) If the witness who is summoned as provided in this 

section, after being paid o~ tende~ed by some p~cperly 

authorized pe~son ~he a sum cf-~9-e~~~~~~c~-~ee~-~~~ 

end-$5-~~-~eeh-dey-~he~-he-+~-~equ+~ed-~e-~~e¥e~-en6-e~~nd 

es-e-w+tn~s equal to the amount he wgu1d be gajd ~-a 

wlto~s5 jn a coyrt of record of this state as~~ 

26-2-501, fails without good cause to attend and testify as 

directed in the summons, he shall be punished in the manner 

p~ovided fo~ the punishment of any witness who disobeys a 

summons issued f~om a court of record in this state.• 

Section 6. Section 46-15-113, MCA, is amended to read: 

-4-
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•46-15-113. Witness from another state summoned to 

testify in this state. (1) Whenever a person in any state 

which by its laws has made provision for commanding persons 

within its borders to attend and testify in criminal 

prosecutions or grand jury investigations in this state is a 

reaterial witness in a prosecution pendin~ in a court of 

record in this state or in a grand jury investigation which 

has commenced or is about to commence, a judge of the court 

may issue a certificate under the sea1 of the court stating 

these facts and specifying the number of days the witness 

will be required. The certificate shall be presented to a 

judge of a court of record in the county in which the 

witness is found. 

(2) If the certificate recommends that the witness be 

taken into immediate custody and delivered to an officer of 

this state to assure his attendance in this state, it is 

prima facie proof of the desirability of such custody and 

delivery and the judge may direct that the witness bP. 

brought before him immediately. If the judge is satisfied as 

to the desirability of such custody and delivery, he may 

order that the witness be immediately taken into custody and 

delivered to an officer of this state. The order is 

23 sufficient authority for the officer to take the witness 

24 into custody and hold him unless and until he is released by 

25 bail, recognizance, or order of the judge issuing the 
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certificate. 

(3) Whenever a witness is summoned to attend and 

testify in this state, he shall be tendered ~he~ sum ~--~e 

eeftt~--e--m+~e--~er-eeeh-•+~e-end-~S-fer-eeeh-dey-~h~-he-+~ 

re~H+red-te-~reve~-eftd-e~~~d-e5--e--w+~fte~~ egugl to tbe 

allll2U.rll-hLlfl2l.ll.d~l~a-.ri:to~-.i.J:L.a~w:t of rac.QULgf 

tbjs state as provided jn 26-2~. If the state wherein 

the witness is found has by statutory enactment re~uired 

that the summoned witness be paid an amount in excess of the 

amount specified in the preceding sentence, the witngss may 

be tendered the amount required by that stat~. 

(4) A witness 01ho has appeared in accordance with the 

provisions of the summons mdy not be required to remain 

within this state for a longer oeriod 0f time than the 

period mentioned in the certificate unless othe~wlse ordered 

by the court. 

(5) If the witness fails without good cause to attend 

and testify as directed in the summons, he shall be punished 

in the manner provided for the punishment of any witness who 

disobeys a summons issued from a court of record in this 

state." 

-End-

-6-
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1 HOUSE BILL NO. 402 

INTRODUCED BY ~~~~~~~~~~r·----------------2 

3 

4 A BILL FOR AN A.CT ENTITLED: "AI~ ACT TO INCREASE THE H:fS 

5 PAID TO WITNESSES IN CERTAIN JUDICIAL PROCEEDINGS; AMENDING 

6 SC:CTIUNS 26-2-501 THROUGH 26-2-503, 26-2-515, 46-15-llZt AND 

7 46-15-113, MCA.• 

B 

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ~ONTANA: 

10 Section 1. Section 26-2-501 9 MCA, is amended to rea~: 

11 "26-2-501. Witnesses in courts of record and before 

12 certain court officers. (1) Witness fees are as follows: 

13 (a) fer attending in any civil or criminal action or 

14 proceeding before any court of r~cord, referee, or officer 

15 authorized to take depositions or commissioners to assess 

16 damages or otherwise, for each day, $re !Z2; 

17 (b) for ~gl-and nec~aL¥ mileage in traveling to 

13 th~ place of trial or hearing, each wayo for each mile, a 

19 mileage allowance as provided in 2-18-503Y~ 

20 1 c) aox other actual_iilll.d oecgsS~J:lt--.alUHtll~.ii.t.-il!i 

21 ~termjngd by the court. 

22 (2) However, no officer of the United States, the 

23 state of Montana, or any county, incorpor2t~d city, or town 

24 within the limits of the state of Montana shall receive any 

25 p~r diem when testifying in a criminal proceeding, and no 
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witness shall receive fees in any •ore than one criminal 

case on the same day.• 

Section z. Section 26-2-502, HCAt is amended to read: 

"26-2-502. Witnesses in courts not of record -- civil 

actions. Witnesses in courts not of record in civil actions 

and proceedin~s shall receive •3 112 for each day's actual 

attendance and mileage as provided in 2-18-503 for each mile 

actually traveled in going from their residences by the 

usual traveled route to the court and return.• 

Section 3. Section 26-2-503, MCAt is amended to read: 

"26-2-503. Witnesses in courts not of record 

criminal actions and on coroner's inquests. Witnesses in 

courts not of record in criminal actions and on coroner's 

inquests shall receive $3 ~ per day for actual attendance 

and ~ileage as provided in 2-13-503 for each mile actually 

a:"l necessarily traveled from their places of residence to 

the court and return.• 

Section 4• Section 26-2-505, ~CA, is amended to read: 

"26-2-505. Expert witnesses. An expert is a witness 

and ~eee+ve~--~fte--seme--eompen~~~+on--e~--e--w+~ne~ ~ 

~bl.e.~uch wi tu.e.s.s..f_es::~_t.llil court g~~_!..Q_ae 

u~lma!l~siD."-~Dlll~.C •" 

Section 5. Section 46-15-112, MCA, is amended to read: 

•46-15-112. Summoning witness in this state to testify 

in another state. (1) If a judge of a court of record in any 
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stater which by its laws has made provision for commandinq 

persons within that state to attend and testify In this 

stater certifies under the seal of such court that there is 

a criminal prosecution pending in such court or that a grand 

jury investigation has commenced or is about to commencer 

that a person being within this state is a J~terlal witness 

in such prosecution or grana jury investigation, and that 

his presence will be required for a s~ecified number of 

days, upon presentation of such certificate to any judge of 

a court of record in the county in which such person isr 

such judge shall fix a time and place for a hearing and 

shall make an order directing the witness to appear at a 

time and place certain for the hearing. 

(2) If at a hearing the judge determines that the 

witn~ss is material and necessaryr that it will not cause 

undue hardship to the witness to be compelled to attend and 

test+fy in the prosecution or a grand jury investigation in 

the other stater and that the laws of tne state In which the 

prosecution is pending or 

cOiR•enced or. ·t~ a bon 

grand jury 

to commence 

investigation 

will give to 

has 

him 

pn'kact·lon from arrest and the service of civil and criminal 

process, he shall issue a summons with a copy of the 

certificate attached directing the witness to attend and 

testify in the court where the prosecution is pending or 

where a grand jury investigation has commenced or is about 
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to COIIIIIlence at a ti11.e and place specified In th~ summons. In 

any such hearing the certificate shall be ?rima facie 

evidence of all the facts stated therein• 

(3) If said certificate recommends that the witness be 

taken into immediate custody and delivered to an officer of 

the requesting state to assure his attendance in th~ 

requesting stater such judge may, in lieu ~f notificetion of 

the hearing, direct that such ~itness be forthwith brouqht 

before him for said hearing. The judge at the hearin~ being 

satisfied of the desirability of such custody and delivery. 

for which determination the certificate shall ae prima facie 

proof of such desirability, mayy in lieu of issuing subpoana 

or summons, order that said witness be forthwith taken into 

custody and delivered to an officer of the requesting state. 

(4) If the witness who is summoned as provided in this 

section, after being pa1d or tendered by soma properly 

authorized person ~ne a sum of-~-een~s-e-m++e-~e~-eeeh-m++e 

enft-$5-fo~-eeeh-dey-thet-he-+s-~qH+ree-~e-tre•e+-ene-e~~ne 

es-e-w+~ equal to the amgynt be_ wpyld be ~aid as _a 

wito€~s in a CQutt of recor~ gf tb~~~ proyjdeg in 

26-2-501, fails without good cause to attend and testify as 

directed in the summons 9 he shall be punished in the manner 

provided for the punishment of any witness who disobeys a 

summons Issued from a court of record in this state.• 

Section 6. section 46-15-113• MCAy is amended to read: 

-4-
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•46-15-113. Witness from another state summoned to 

testify in this state. (1) Whenever a person in any state 

which by its laws has made provision for commanding persons 

~ithin its borders to attend and testify in criminal 

prosecutions or grand jury investigations in this state is a 

materidl witness in a prosecution pendin~ in a court of 

record in this state or in a grand jury investigation which 

has commenced or is about to commence, a judge of the court 

may issue a certificate under the seal of the court stating 

these facts and specifying the nu~ber of days the witness 

will be required. The certificate shall be presented to a 

judge of a court of record in the county in which the 

witness is found. 

(2) If the certificate recommends that the witn~ss be 

taken into immediate custody and delivered to an officer of 

this state to assure his attendance in this state, it is 

prima facie proof of the desirability of such custody and 

delivery and the judge may direct that the witness be 

brought before him immediately. If the judge is satisfied as 

to the desirability of such custody and delivery, he may 

order that the witness be immediately taken into custody and 

delivered to an officer of this state. The order is 

23 sufficient authority for the officer to take the witness 

24 into custody and hold him unl~ss and until he is released by 

25 bailt recognizance, or order of the judge issuing thB 
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certificate. 

(3) Whenever a witness is summoned to attend and 

testify in this state, he shall be tendered ~he a sum e~--~e 

een~~--a--m++e--~er-eaeh-a++e-end-$5-fer-e3eh-dey-th~-he-+~ 

re~~red-~e-~re¥e+-end-e~~end-e~--e--w+~e~~ egual to the 

ama~nt be would b~~l~~toess jo a court of record ~ 

tb~~tate as ~coxided jo 2~-z~. If the state wherein 

the witness is found has by statutory enactment required 

that the summoned witness be paid an amount in excess of the 

amount specified in the preceding sentence, the witnqss may 

be t~ndered the amount required by that stat~. 

14) A witness who has appeared in accordance with the 

provisions of the summons may not be required to remain 

~ithin this state for a longer period of ti~e than the 

period m~ntioned in the certificate unless otherwise ordered 

by the court. 

(5) If the witness fails without good cause to attend 

and testify as directed in the summons, he shall be punished 

in the manner provided for the punishment of any witness who 

disobeys a summons issued from a court of record in this 

state.• 

-End-
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