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1 _HOU~ ~ll NO~ 397 _ 

'1y1 CJ'3t.t4t- ~------------2 INTRODUCED BY 

3 

4 A BILL FOR AN ACT ENTITLED: ~AN ACT PROVIDI~G FOR THE LEASE 

:; OF WATER PROJECTS U~DER THE CONTROl OF THE DEPARTMENT OF 

' .• nu;:;~l F .OSOUi'.CE-0 Al-.0 C~~SE~VATION FJR HYDROELECTKIC 

7 DEVELOPMENT; AMENiHIIIG SECTION 85-1-102, !"C~.n 

8 

9 SE IT ENACTED BY THE LEGISLATURE OF THE STATE CF MONTANA: 

10 Section 1. Section BS-1-102, MCAt is amended to read: 

11 "35-l-102. Definitions. Unless the context requires 

12 otherwise, in this chapter the followin; definitions apply: 

13 Ill "Boara• ~sans the board of natural resources a~d 

14 conservation provided for in 2-15-3302. 

15 (2) •cost of works• ~eans the cost of construction; 

16 the cost of all lands, property, rights, easements, and 

17 franchises acquired which are deemed necessary for th~ 

18 construction; the cost of all ~ater rights acquired or 

19 exercised by the department in cJnnection with those works; 

20 tha cost of all machinery and equip~entt fina~cing charges, 

21 inter2st prior to and during construction and for a period 

22 not exceeding 3 years after the completion of construction; 

23 C0St of engineering and 1 egal expenses., plans, 

2:4 :o.pecifications, surveys, 2stimates of cost, and ether 

25 expenses necessary or incident to determining thP. 
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feasibility or practicability of any project; administrative 

expen5e; and such other expenses as may be necessary or 

incident to the financing herein authorized and the 

construction of the works and the placing of the same in 

operation. 

( 3) "Oepartme nt" means the ciepartment of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

(4) •owner" means all Individual sr irrigation 

districts• drainage districts, flood control districts, 

incorporated companies, societies, or associations having 

any title or interest in any properties, rights, easements, 

or franchises to be acquired. 

(5) •Project• means any one of the works her"in 

defined or any combination of such works which are 

physically connected or jointly ~anaged and operated as a 

single unit. 

(6) "Works" means all property, rights, easements, and 

franchises re~e~+ng---~here~o---end--deemee--neee~~ery--~ 

eenven+en~-for-~~e+r--opere~+on ~~ed for tbe __ ~~ 

Ui~Litutlan~--QL~QUS~~atigo_gf_liQt~ and all water rights 

acquired or exercised by the department in connection with 

th-::. s e works ~nt!--+nehrdes--~+~--meBns--oi"- -eon serv+1'19--end 

d+str+b~~+ng--weter, includingy---w+t~e~~---++m+~+ng---~he 

~ener~++~y--of-the-forego+n~y ~ut~_lLmlt~tD resorvoirs. 

-2-
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dams, diversion canals• distributing canals• waste c~nals, 

drainage canals, dikes, lateral ditct-es and pumping units, 

mains, pipelines, and waterworks systems and +ftei~ees all 

such we~~s fak11lt~~ for the conservation, development, 

storage, distribution, and utilization of water, +fleiH~+n~ 

w+theat--++m~+n~--the--~ene~e++ty-ef-the-fe~e~e+ft~y sUkh~ 

works for the purpose of Irrigation, flood prevention, 

drainage, fish and wildlife maintenance, recreation, 

development of power, watering of stock, Ll~~LQ~~tlQD~ 

~ supplying of water for public, domestic, in1ustrial, or 

other uses end-~e~-r~e-p~eteet+en." 

HfW SECJIONa Section 2. lease of works by the board. 

The board may lease any works or projects managed by the 

department to any person, associ3tion, partnership, or 

corporation for the development of hydroelectric generation 

capability and the use and disposition of the electricity 

generated, as provided in [sections 2 through 11]. 

~~. Section 3. Conditions on lease. In 

issuing any lease under the provisions of [section 2], the 

board may incorporate In the lease any reasonable condition 

it may find necessary In order to protect the interests of 

the state. 

NEW SECTION. Section 4• Examination of works and 

projects. Whenever an application in writing has been 

pres~nted to the board for lease of works or projects 

-3-
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manaqed by the department, th~ board shall require the 

department to make an examination of the value of the power 

site, the plans of development submitted by the applicant, 

and all other matters relating to the proposed development 

that it determines to be necessary. Examination of the value 

of the site shall include an estimate of the annual po~er 

production output of the facility. 

NEW SECTION• Section 5. Notice of proposed lease. {1) 

If the preliminary investigations and the initi31 

application made for a lease are such that the board 

determines further proceedings on the application ar~ 

justified, it shall publish notice of the ~reposed lease not 

less than once each week for 6 weeks in two newspapers of 

general circulation throughout the state, one of which is 

published in the neighborhood of the location of the power 

site. This notice shall include the department•s esti.nate of 

annual power production capacity of the facility. 

(l) The board shall solicit additional applicants in 

its notice of the proposed lease of a facility. 

tiEW SECTIOn• Section 6. Receipt of applications. The 

board shall consider applications from any party, if they 

are received within 120 days after the final publication of 

the notice. Applications shall include a statement of the 

capability of the applicant to achieve the annual production 

output estimated by the department, the estimated time to 

-4-
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make the works or project operational, the bid amount cf the 

annual royalty, and any other information that the board 

requests. The original applicant shall have the opportunity 

to w-atch the highest bid received. 

tt~_SftllO~ Section 7. Determinations by the beard. 

(l) Within 60 days follo~ing the conclusion of the cia 

acceptance period, the board shall hold a hearing ~o exa~ine 

all bi1s which have been received for the lease of the works 

or projects. 

(2) The 

a lease to 

board may reject any or all bids or may awara 

the person, association, partnership, or 

corporation whose offer, considered in its totality• is the 

w.ost advantageous to the state. The 1ecision shall include 

3 determination that the potential developer will previae en 

adequate annual payment, is capable of carrying out the 

proposed development, can provide efficient and reliable 

service, and intends in good faith without unnecessary delay 

to proceeo with the development. 

bE~~Ka Section 8. Payw.ent by the lessee. (11 

The lessee must pay an annual royalty to the state as 

required in the lease. 

{2) The board may authorize provisions in the lease 

23 th~t offer economic incentives for rapid develcpw.ent of t~e 

24 works or projects or impose economic penalties fer oelays in 

25 development. This discretion incluoes the ability to waive. 
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reduce, or suspend the annual royalty when payment would 

render the project economically i nfeas i bl e due tc 

insufficient revenues. 

~EA-~klllllia Section 9. Compliance with ferleral law. 

If the project must hold any federal license, permit, or 

exemption, as require~ by feder31 law. the license, permit, 

or exemption shall be held by the deoartmento 

~Sf~s Section 10. Duration of the lease. The 

term of the lease may not exceed the term of a license held 

by the state under [section 9]t and in no event may the term 

of the lease exceed 55 years. 

~~_sECTION• Section 11, Duties of the department. 

The department has primary responsibility for supervision of 

the lease. Any disputes that arise between the department 

and the lessee may be appealed to the board, upon written 

petition of either party. 

Section 12. Codification instruction. Sections 2 

through 11 are intended to be codified as an integral part 

of Title 85, chapter 1. part 2o end the provisions of Title 

85, cha~ter 1• apply to sections 2 through 11. 

-End-
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HOUSE BILL NO. 397 

INTRODUCED BY McBRIOE 

Approved by Committee 
on Natural Resources 

A BILl FOR AN ACT ENTITLeD: "AN ACT PROVIDING FOR THE LEASE 

OF WATER PROJECTS UNJER THE CONTROL OF THE uEPARTMENT OF 

NATURAL RESOURCEO> ANO CONSERVATION FOR HYORO~lECT~IC 

DEVELOPMENT; AMENDING SECTION 85-1-l02t MCA." 

BE IT ENACTED BY THE lEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 8?-l-102, MCAo is amended to read: 

"85-l-102. Definitions. Unless the context requires 

otherwise, in this chapter the following definitions cipply: 

{11 "Board" means the board of natural resources and 

conservation provided for 1n 2-15-3302. 

(2) •cost of works" means the cost of construction; 

the cos~ of all lands, property, ri~htst easements, and 

franchises acquired which are deemed necessary for the 

construction; the cost of all water ri~hts acquired or 

exercised by the departmen~ in connection with those works; 

the cost of all macninery and equipment. financin;~ charyes, 

interest prior to dna during construction and for a period 

not exceeding 3 years after the com~letion of construction; 

cost of englneertn~ and legal expens.es, ;>lans, 

specificat1ons• surveys, estimates of cost. and other 

expenses necessary <H incident to det"r mining the 

HB 0397/02 

1 feasibility or practicabil1ty of any proJect; administrative 

2 expense; and such other expenses as may be necessary or 

3 incident to the financing herei"n authorized and the 

4 construction of the works and the placing of the same 1n 

5 operation. 

6 ( 3) "Department" means the department of natural 

1 resources and conservation provided for in Title 2t chapter 

8 15, part 33. 

9 {41 "Owner" means. all individuals. irrigation 

10 districts, drainage districts, flood con~rol districts• 

11 incorporated companies, ~ocietieso or associations having 

12 any title or tnterest in any properties. rightso easements. 

13 or franchises to b~ acquired. 

14 (5) "PrOJect" means any one of the works herein 

15 defined or any combination of such works whicn are 

16 ph"fsically connected or JOint! y manayed and opera~ed as a 

11 single unit. 

18 (o) "WorKs" means all property, ri :_jhts, easements• and 

19 franchises ~e+attfl9---t~e~ete---afld--deemed--fleee~3ary--or 

20 eoAYeAfeA~-fo~-~"eTr--epera~TOfl ~12~l1ibed __ !£!: __ l~-~i~~ 

21 diil£ib~!iO!:!~_££_fQ!:!~!.!!!!l1£!:!.-Q!2!2te[ and all water right<; 

22 acquired or exercised by the department in connection with 

23 those works dfld--tne+dde~--e++--meefl~--ef--eofl~er¥Tfl9--end 

24 df~trfeetffl9--weter, including~---wft"oHt---ffm+t+n~---t~ 

25 generof+ty--o~-t~e-fe~e9ofn9T ~~~~!_ll$11£~£ reservoirS• 
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da•s• diversion canals, distributing canals, waste canals, 

drainage canals, dikes, lateral ditches and pumpin3 unitso 

mains, pipelanes, and waterworks s~stems and ~nel~d~s all 

such wo~~ fa~i!i!l~ for the conservation, development, 

storage. distribution, and utilization of water, tn~l~dtn~ 

•+~he~--+tat~tng--~h~--~~ne~e+t~y-of-~h~-for~gotng~ !MfQ~ 

works for the purpose of irrigation, flood preventaono 

drainage, fish and wildlife ~gi~2n~~· recreation, 

development of powero watering of stock, fi~--EL21~~~ 

~ supplying of water for publico domestic. industrial, or 

other uses ond-~o~-ftr~-pro~~~ton.• 

~5~_SE£!!Q~~ Section 2. tease of works by the board. 

The board may lease any works or prOJeCts ~naged oy the 

depart~nt to any person, association• ~artnershipo or 

corporation for the development of hydroelectric generation 

capability and the use and disposition of the electricity 

generated, as provided in [sections 2 through 11jo 

NEW_1Ef!IJN. Section 3. Conditions on lea~e. In 

issuing any lease under the provisions of {section 2}• the 

board ., .. ay i ncorporate'-<in it: he lease any reasonable conoi tion 

it ••y' find 'flecess~ry i·n order to protect the interests of 

the state. 

NEW~!!Q!~ Section 4. Examination of works and 

projects. Whenever an application in writing has ueen 

presented to the board for lease of works or projects 

-3- HB 397 
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mana~ed by the department, the board shall requare the 

department to make en ~-PREl!~ARY examination of the Vdlue 

of the power site. the plans of develop•ent sub~ittea oy the 

applicant• and all otner matters relating to the ~raposed 

development that it determtnes to be necessary. Examination 

of the value of the site shall include an estimate Jf the 

annual power proouction output of the facility. 

NEW_~~£!10~ Section 5. Notice of pro~oseo lease. (lJ 

If the preli•inary tnwes~t~~ton~ EX~!~~!lQ~ and the 

initial application made for a lease are such that the board 

determines further proceedings on the application are 

justified, it shall publish notice of the proposed lease not 

less than once each week for 6 weeks in two newspapers of 

·3eneral carculation throughout the stateo one of "hacn is 

published in the neighborhood of the location of the power 

site. This nottce shall include the department's estimdte of 

annual power production capacity of the faciiitY• 

(21 The board shall solicit additional applicants 1n 

its notice of the proposed lease of a facility. 

~-~~fTIO~ Section 6. Receipt of applications. The 

board shall consider applications from any party, if they 

are received within 120 days after the final publication of 

the notice. Applications shall include a statement of the 

capability of the applicant to achieve the annual production 

output estimated by the department• the estimated time to 

-4- HEI 397 
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make the works or proje~t operational• the bid amount vf the 

eftft~e+ royalty. ano any other information that the board 

requests. The or>ginal applicant shall have the opportunity 

to mat~h the highest b1d re~eived. 

NEW_SE£!ION. Se~tion 7. Determinations 

(1) nithin 60 days followtng the conclusion 

by the boaro. 

of th<o bid 

a~ceptance per1od• the board snail hold a hearing to examine 

all bids whi~h have been received for the lease of the works 

or pro;ects. 

(2) The board may ~~~1~-~ITH!~-l~Q_Q~ti_fQh!:Q~l~~_!HE 

£Q~~hUSl~QE_!~~-2lQ_~££~E!~~£~ PERlOD re;ect any or all 

oids or "'"'1' SHALl: ilward a lease to the person. assoc i.:Jtion. 

partnersnip. or corporation whose offer. ~onsidered in its 

totality. is the most advantageous to the state. The 

decision shall include a determination that the pot~ntial 

developer will provide an adequate e~~~e+ ~OY~!:TY payment. 

is capable of carryinq out the proposed development. Cdn 

provide efficient and rel1able serv1ce. and intends in ~ood 

faitn without unnecessary delay to proceed with tn~ 

development. 

NE~-~ECIIu~~ Section 8. Payment by the lessee. (l) 

The lessee must pay a"-"'""ttaf ~ royalty to the state as 

requirej in the lease. 

(2) The board may authori~e provisions in tfle lease 

2'5 that offer economic 1ncentaves for raoad development nf the 
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works or proJects or impose economic penalties for delays in 

development. fhis discretion includes the ability to waive. 

reduce, or suspend the e~"~ef royalty when payment would 

render the proj~ct economically infeasible due to 

insufficient revenues. 

NE~-~~£!ION. Section 9. Compl aance with federal Jaw. 

If the proJeCt must hold any federal license. perm1t• or 

exemption. as required by federal law. the license. permit, 

or ~xemption shall be held by the department. 

~E~~E~IIuN. Section 10. Ouration of the lease. The 

term of the lease may not exceed the tdrm of a license held 

by ~he state under [section 9]• and in no event may the term 

of the lease exceed 55 years. 

~E~-~E£!IUN. Section 11. Uuties of the department. 

The department has primary responsibility for supervasion of 

the lease. Any disputes that arise Detween the department 

and the lessee mey be appealed to the board, upon written 

petition of either party. 

Section 12. (odification instruction • Sections 2 

through 11 are intended to be codified as an integral part 

of Title 85, chapter 1, part 2• and the provis1ons of T1tle 

d5t chapter lt apply to sect1ons 2 through 11. 

-End-
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HOUSE Bill NO. 397 

INTRODUCED BY HcBRIOEt KEHHIS 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE LEASE 

OF WATER PROJECTS UNDER THE CONTROL OF THE DEPARTMENT OF 

i~ATURAL RESOURCES AND CONSERVATION FOR HYDROELECTRIC 

DEVELOPMENT; AMENDING SECTION 85-l-102, HCA." 

BE IT ENACTED BY THE lEGISLATURE OF THE STATE DF MONTANA: 

Section 1. Section 85-l-102• HCA, is amended t0 reaa: 

"85-1-102. Definitions. Unless the context requores 

otherwise, in this chapter the following definotions apply: 

( l) "Board" means the board of natural resourcas and 

conservation provided for in 2-15-3302. 

{2) •cost of works" means the cost of construction; 

the cost of all lands, property, rights. easements. and 

franchtses acquired which are deemed necessary for the 

construction; the cost of all water rights acquired or 

exercised by the department in connection with those works; 

the cost of all machinery and equipment, financing charges, 

interest prior to and during construction and for a period 

not exceeding 3 years after the completion of construction; 

cost of engineering and legal expenses, planso 

specifications, surveys, estimates of cost, and other 

expenses necessary or incident to deter mining the 
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feasibility or practicability of any project; administrative 

expense; and such other expenses as may be necessary or 

incident to the financing herein authorized and the 

construction of the works and the placing of the same 1n 

operation. 

( 31 "Department" means the department of natural 

resources and conservation provided for in Title .2, chapter 

15, part 33. 

{4) ,.Owner• means all individuals, irrigation 

oistrictso drainage districts, flood control districts, 

incorporated companies, societies. or associations having 

any title or interest in any properties, rights, easements, 

or franchises to be acquired. 

{5) •ProJect" means any one of the works herein 

defined or any combination of such works which are 

ph,sically connected or jointly managed and operated as a 

single unit. 

{6} •works" means all property, rights, easements, and 

franchises ~e+attng---the~eto---an6--dee~--neee~3a~y--or 

een•entent-~o~-thet~--operatt&ft ~~~shed _ _!~_r __ ~-~se, 

~iS!£iQ~!io~L--9L-~Q~~r~2!i~~~~~!~ and all water rights 

acquired or exercised by the department in connection with 

those works ond--+ne+~de5--a++--mean5--o~--een5er•tng--and 

dt~trtb~t+ng--•etero includingy---•+thottt---+tmtttn9---the 

genere+tty--of-the-~o~egofn9~ but_~~!-li~it~d to reservo1rs, 
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dams. diversion canals. distributing canals. wast~ Cdnalso 

drainage canals. dikes, lat~ral ditches and pumpin~ unatso 

mains, pipelanes. and waterworks s~stems and ~"e+~oe~ all 

such ·~~~~ fa£i!i!i~ for the conservation, development• 

storage. dastributiono and u~ilization of wat~r• ~"e+ue~~ 

•~thout--+~mrtr"g--tfte--gefte~o+tty-~f-the-f~reg~j"9~ ~~£U_2~ 

works for the purpose of irrigation, flood preventaono 

drainage, fish and waldlife m2in!en2n~• recreation. 

development of powero watering of stock, !~~--2£21!£!~2~ 

2QQ suppl~ing of water for public, domestic, Industrial, or 

other uses shd-f~~ftre-proteettOft.• 

~~~-~§fTIO~~ Section 2. lease of work~ by the board. 

The board ~a~ lease any works or projects managed ~y the 

department to any person, association. partnership• or 

corporation for the development of hydroelectric generation 

capability and the use and disposition of the electriciLY 

generated, as provided in [sec~ions 2 through llj. 

NE~~fTIJN. S~ction 3. Conditions on lea::.e. ln 

issuing any lease under the provisaons of [section 2}• the 

bo;;tr_d ,may iB<;;iC)rparate in ·the" lease any reasonable conJi tion 

it may find nec.essaqr iri,tftdeir to protect the interests of 

the state. 

NEW~£!10~~ Section 4. Exa•ination of works and 

projects. Whenever an application in writing has oeen 

presented to the board fer lease of works or projects 
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mana~ed by the department, the board shall re-4-u• r2' thP. 

department to make "'" h_f!!§.b!~IN~ examjnataon of the vc.l ue 

of the power site, the plans of development sut>mitteu uy the 

applicanto and all otner matters relating to the ~r~pos~~ 

development that it aeterm1nes to be necessary. Examin~tion 

of the value of the site shall incl~de an e~t1mate Jf th~ 

annual power proouction output of the facility. 

~-2~f!lu~ Section 5. Not1ce of provoseo leas~. (l) 

If the preliminary t~ ... e~~t~.:~tioft~ EX~!!!~~!!Q~ and tne 

initial application made for a lease are such that tne board 

determines further proceedings on the ap~d ico~t:ion ilr~ 

JUStifieo. it shall publash notice of the propcsed lease not 

less than once each week for 6 weeks in two newspapers uf 

~eneral ctrculation throughout the stateo one of whtcn 1s 

publisheJ in the nei~hborhoou of the location of Lhe pow~r 

site. This nottce shall include the department's est1mote uf 

annual power production capacity of the facio ity. 

(2} lhe board shall ~olicit additional a~pl1cants an 

its notice of the proposed lease of a facility. 

NEW~££!1Q~ Section 6o Receipt of applicataons. Jhe 

boc.rd shall consider applications from any party• if th~y 

ar~ received within 120 days after the fanal publication of 

the not1ce. Applications shall include a stdte~nt of the 

capability of the applicant to ach1eve the annual production 

output estimated by the department. the estimated Lime to 
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make th~ works or project operational. the bid amount vf the 

"'ft"""'+ roy a I ty • ana any other information that. the board 

requests. The vrt]inal applicant shall have the opportunity 

to match the highest bid received. 

NE~-~s~IIGN. Section 7. Determinations by the ooaro. 

(1) nit~tn ~0 days followtn~ the conclusion of the tid 

accevtance perioo. the board snail hold a hearing to examine 

all biao which have oeen recetved for the lease of tne wor~s 

or proJects. 

(£) The board mey ~~~h~-~lTHl~_l§Q_Q~ti_fQhhQ~l~f_!~~ 

~ON~hUSlQ~_QE_l~£-~lQ_~~££~!~~££~~l2Q reject any or all 

oios or may SH~hh ""''"d a lease to th<> person, aso;oc iJtion, 

partner-snip., o-r corpvrat:~.on nhuse offer,. considered In its 

totality, is tt1e inost advantageous to th~ state. The 

decision stJ-'111 include a determination that the potential 

developer wtll provide an adequate"""""+ JiQY~h!.Y ,;ayment, 

is capable of carr;ino out. the proposeo dev"lopment. c .. n 

provide efftctent and reltabla service, and intends in ~ood 

faith wothout unnecessary delay 

developm~nt. 

to proceed .. ith tn~ 

~£~-~E~IIu~~ S<>ction 8. Payment by the le~,e~. fl.) 

The lesseP must pay dtt-6"""et ~ royalty to the state as 

requireJ in the lease. 

( 2) The board may authorize provisions in t~e leas~ 

that offer econ~nic oncenttves for raotd development of tne 
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works or prOJects or impose economic penalties for delays in 

development. fhis discretion includes the ability to wa1ve, 

reduce. or suspend the en"ue~ royalty when payment would 

render the pro J·~c t economically infeasible due to 

insufficient revenues. 

NE~-~£~!l~N· Section 9. Compl tance with federal law. 

If the pro;ect must nold any federal license, permtt• or 

exemptton, as required by federal law, the license, 

or exemption shall be held by the department. 

p-erm i t, 

NE~-~EfiiuN. Section 10. Duration of the lease. The 

term of the lease may not exceed the term of a license held 

by ~he state under [section 91, and in no event may the term 

of the lease exceeo 5~ years. 

~I!L~f.f!IU~~ Section 11. Uuti es of the department. 

Th<> department has primary responsibilaty for supervision of 

the leosa. Any disputes that arase oetween the department 

and th12 lessee may be appealed to the board, upon written 

petition of either party. 

Section 12• ~adification instruction. Sections 2 

throuqh 11 are intended to be codified as an integral part 

of Title 85, chapter 1, part z, ana the provistons of Title 

d5, chdoter 1. apply to sections 2 throu9h ll. 

-End-
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