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__BOUSE BILL NGa _337 _

INTRODUCED 3Y

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE LEASE
GF WATER PROJECTS UMDER THE CONTROL OF THE DEPARTMENT OF
WATURAL FESOURLLL AlD CONSERVATION FIR  HYDRQELECTRIC

DEVELGPMENT; AMENDING SECTION 85-1-102Zy MCA"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE CF FONTANA:
Section le Section 85-1-102y 4CAy is amended to read:
n35-1~10Z2e Definitionse WUnless the context requires

otherwisey in this chapter the following definitions apply:

{1) "Board" m=ans the board of natural resources and
consarvation provided for in 2-13-3322,

{2) ™Cost of works"™ means the cost of construction;
the cost of all landss prepertys rightss casementss and
franchises acquired which are deemed necessary for ths
construction; the <cost of all water rights acquired or
exercised by the depertment in connection with those workss;
tive cost of all machinery and equipmrents financing chargese
interazst prior to and during construction and for a period
not exceeding 3 years after the completion of construction;
cost of engineering and legal expensesy planss
specifications, surveysy ostimates of costy and cother

eXPensas necessary or incident to determining the
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feasibility or practicability of any project: administrative
expanse; and such other expenses as may be necessary or
incident to the financing herein authorized and the
construction of the works and the placing of the same in
operatione

{3) TOepartment® means the department of natural
resources and conservation provided for in Title 2y chapter
15y part 33.

{4) “Owner®* means alt individualsys irrigation
districtsy drainage districtsy flood control districtse
incorporatsd companiess societiess or associatiens having
any title or interest in any propertiess rightss easementss
or franchises to be acquireda.

[5) ™Project™ means any one of the works herein
defined or any combination of such works which are
physically connected or jointly managad and operated as a
single unite

{6) TWorks™ means all propertys rightss easementss and
franchises retating-~~thereto~--and--deemed--necessary--or
conventent-for—their——operation established for _the uses
distributions _or _conservation. of water and all water rights
acquirad nr exercised by the department in connection wWith
those wWorks #nd-—-inciodes——ati--means—-of--conserving--and

distributing——water, inctudingy——-without---Fimiting———the

generattty——of-the~foregetngy put_not limited fo reserveirsy
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damse diversion canslss distributing canalss waste canalssy
drainage canalsy dikesy lateral ditches and pumping unitse
mainse pipelinesy and waterworks systems and +ncludes all
such werkas facjlities for the conservationy developrents
storages distributions and utilization of waters +netuding
withovt-—1imiting—~the-—-generatrity~of-tihe-foreqotrey such _as
works for the purpose of Irrigations flood preventions
drainages fish and wildlife pajintenances recreatione
development of powers watering of stocky fire _pretacticns
ang supplying of water for publics domestics industriale or
other uses snd-for-fire-proteection.™

MNEW _SELTION. Section 2. Lzase of works by the boards
The board may lease any works or projects managed by the
department to any perscne associations partnerships or
corporation for the development of hydroelectric generation
capability and the use and disposition of the =clectricity
generateds as provided in [sections 2 threcugh 11]e

NEW SELTIIONS. Section 3. <Conditions on Jeascs In
issuing any lease under the provisions of [section 2]s the
board may incorporate in the lease any reasonable conditiecn
it may find necessary in order to protect the interests of
the states

NEM SECTIONe Section %e Examination of works and
projectss HWhenever an application in writing has been

presented to ths beoard for 1lease of works or projects
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managed by the departmentsy the board shall require the
departsent to make an examination of the value of the power
sitey the plans of development submitted by the applicants
and all other matters relating to the proposed cevelopment
that it determines to be necessary. Examination of the value
of the site shall include an estimate of the annual power
production output of the facilitys

NEM_SECTICHe Section 5« Notice of proposed lease. (1)
if the preliminary investigations and the initisl
application made for a lease are such that the board
determines further proceedings on the application ar=
justifiedy it shall publish notice of the proposed lease not
less than once each week for & weeks in two newspapers of
general circulation throughout the statey one of which is
published in the neighborhood of the location of the power
sites« This notice shall include the department®s estisate of
annual power production capacity of ths facility.

{2} The board shall solicit additional applicants in
its notice of the proposed lease of a facility.

NEW. _SECTIONe Section 6 Receipt of applicationse The
board shall consider applications from any partys if they
are received within 120 days after the final publication of
the notices Applications shall include a statement of the
capability of the applicant to achieve the annual production

output estimated by the departments the estimated <time o
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make the works or project operationaly the bid amount cf the
annual royaltyes and any other information that the beoard
requestses The original applicant shall have the oppeortunity
to match the highest bid receiveds

NEH _SECTIONs Section Te Determinations by the board.
(1) Within £0 days following the corclusien cof the <cCic
acceptance pericds the board shall hold a hearing to examine
all bids which have been received for the tease of the works
or projectse

{2) The board may reject any or all bids or may award
a lease to the persons associations partnershipsy or
corperation whose offers considered in its totalitys is the
rost advantagecus tc the statee The decision shall  include
3 determination that the potenti2l developer will provice an
adeguate annual payments is capable of carrying out the
nrceposed developmente can  provide efficient and reliable
servicey and intends in good faith without unnecessary delay
to proceeac with the development.

NEW _SZCIXCNe Section 8« Payment by the lesseee (1)
The lessee must pay an annual rcyalty to the stste as
raquired in the lease.

{2) The board may authcrize provisions in tha lease
that offer economic incentives for rapid development of the
works or prcjects or impuse economic penzlties for celays in

developments This discretion includas the sbility to waives
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reducey or suspend the annual royatty when payment would
render the project economically infeasible due tcC
insufficient revenuess

NEW_SECTIIONe Section 9« Compliance with federal lawe
If the project must hold any Ffederal 1licenses permite or
examptiony as raguired by federz1 Taws the licanses parmite
or exemption sha]T‘be held by the deoartmente

bicu SECTIONe Section 10. BDuraticon of the lease. The
term of the lease may not exceed the term of a license held
by the state under [section 9]y and in no event may the term
of the lease exceed 55 yearsSe

NEW_SECTIONe Section 1lle Buties of the departmente
The department has primary responsibility for supervision of
the leasece. Any disputzs that arisz between the department
and the lessee may be appeated to the boards wupon written
petition of either partys.

Section 12. Codification instruction. Sactions 2
through 11 are intended to Lbe codified as an integral part
of Title 85y chapter ls part 2y and the provisions of Title
85y chapter 1ls apply to sections 2 thrcugh 11.

-End_
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Approved by Committee
on Natural Resources

HOUSE SILL NO. 397

INTRODUCED BY McBRIDE

A BILL FOR AN ACT ENTITLcD: ™AN ACT PROVIDING FUR THE LEASFE

OF WATER PROJECTS UNOER THE CONTROL OF THE OEPARTHMENT GF

NATURAL RESOURCES AND CONSERVATION FOR HYDROELECTRIC

DEVELOPMENT; AMENDING SECTION 85-1-102¢ MCAW"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE 0? MONTANA :
Section l. Section 85-1-102s MCA, is amended to reaa:s
*85-1-102. Definitions. Unless the context regquires

otherwisey in this chapter the following definitions apply:

{l) T™Board® means the board of natural resources and
conservation provided for in 2-15-3302.

{2) "Cost of works" means the cost of <construction;
the cost of ail landse propertys rightss 2asementss and
franchises acquired which are deemed necessary for the
construction; the cost of all water rights acquired or
exercised by the department in connection with those works;
the cost of all macninery and equipments financing chargess
interest prior to ana during construction and for a period
not exceeding 3 years after the completion of construction;
cost of engineeriny and legal expensessy planss
specificationsy surveyss estimates of coste and other

expenses necessary ar incident to determining the
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feasibility or practicability of any project; administrative
expense; and such other expenses as may ba necessary or
incident to the financing herein authorized and the
construction of the works and the placing of the same in
operatione

{3) "“Department™ means the departsent of natural
resources and conservation provided for in Title 2+ chapter
15 part 33.

(4) "Owner® means all individualsy irrigation
districtses drainage districtss flood contro! districtse
incorporated companiess sOCietieses or associations having
any title or interest in any propertiess rightss easementssy
or franchises to be acquireds.

(5) ®Project” means any one of the works herein
def i ned or any combination of such works which are
physically connected or jointly managed and operated as a
single unit.

(6} "wWorks" means all propertys rightss casementss and
fraonchises retattng-—-thereto---and--deemed--necessary—-or

econvearent—for-therr——operatton established for_ _the _uses

distributions_ _or _copnservation_of water and all water rights
acquired or exercised by the department 1n connection with
those works and--tneltudes--ati--means--of--econserving--and
distriboting--water, includingy——-withevt---titmitiag--—-tie

generatity--of-the-foregetngy put not limited to reservoirss

-2~ KB 397
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dams ¢ diversion canalsy distributing canalss waste canalsy
drainage canalss dikess lateral ditches and pumping unitss
mainsy pipeliness and waterworks systems and #mneludes all)
such works facilities for the conservations developments
storages distributions and utilization of waters #ineinsing
nitheut--timiting-—the--generatity-of-the-foregoingy such_as
works for the gpurpose of irrigations flood preventions
drainages fish and wildlife maintenances recreations

development of powers watering of stocks fire__protections

and supplying of water for publics domestics industrials of
other uses and-for—fire—protection.”

NEW_SECYION. Section 2. Lease of works by the boarde
The board may lease any works or projects managed oy the
department to any persone associatione partnerships or
corporation- for the development of hydroelectric generation
capability and the use and disposition of the electricity
generatedy as provided in [sections 2 through (1 j.

NEW_SECTION. Section 3. Conditions on lease. In
issuing any lease under the provisions of [section 2)s the
board -way incorporated.in the lease any reasonable condition
it may:find ‘hecessary ih order to protect the interests of
the state.

NEW_SECTIONe Section 4. Examination of works and
projects. Whenever an application in writing has uveen

presented to the board for 1lease of works or projects
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managed by the departmenty the board shall require the
of the power Sites the plans of development submitteqa vy the
applicantsy and all otner matters relating to the proposed
development that it determines to be necessary. Examination
of the value of the site shall include an estimate of the
annual power procguction output of the facility.

NEW_SECTION. Section 5. Notice of proposed leasese (1)
If the preliminary fnavestigations EXAMINATION and the
initial application made for a lease are such that the hcard
determines further proceedings on the application are
justif{edv it shall publish notice of the proposed lease not
less than once each week for & weeks in two newspapers of
general circulation throughout the states one of whicn is
published in the neighborhood of the location of the power
sites This notice shall include the department's estimate of
annual power production capacity of the faciiitye.

{2} The board shall solicit additional applicants in
its notice of the proposed lease of a facilitye.

NEW_SECTIONe Section 6. Receipt of applications. The
board shall consider applications from any partys if they
are received within 120 days after the fina? publication of
the notices Applications shall include a statement of tﬁe
capability of the applicant to achieve the annual production

output estimated by the departments the estimated time to

-4- HB 397
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make the works or project operationals the bid amount of the
annual royaltyy ana any other information that the board
requestse The original applicant shall have the opportunity
to match the highest bid receivedes

NEW_SECTIGN. Section 7. Determinations by the boarde
{1} within 50 days following the conclusion of the bid
acceptance periode the board shall holg a hearing to examine
all bids which have been received for the lease of tne works
or projectss

(2) The board may SHALL WITHIN 1BO _DAYS FOLLOWING THE

CONCLUSION OF THE BT0 ACCEPTANCE PERIDD reject any or all

bids or may SHALL award a lease to the persons associations
partnersnips 0or corporation whose offers considered in its
totalitys 1is the most advantageous to thg state. The
decision shail include a determination that the potential
developer will provide an adequate snnoast ROYALTY payment,
is capable of carrying out the proposed developmenty can
pruvide effictent and reliable services and intends in jood
faitn without wunnecesssry delay to proceed with tnz
developments

NEW_SECTIUNe Section Be Payment by the lessecs {1)
The lessee must pay am-anmuat A royalty to the state as
required in the leasee.

{Z<) The bouard may authorize provisions in the lease

that offer economic i1ncentives for rapid development of the
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works or projects or impose economic penalties for delays in
development. This discretion includes the ability to waiver
reduces or suspend the anmual royalty when payment would
render the project economically infeasible due to
insufficient revenues.

NEW_SECTICNe Section 9« Compliance with federal lawe
If the project must hold any federal licenses permits oOr
exemptions as required by federal laws the licenses permity
or exemption shall be held by the departmente

NEW SECTIUN. Section 10. Ouration of the leases The
term of the lease may not exceed the term of a3 license heid
by the state under [section 9]y and in no event may the term
of the lease exceed 5% yearse.

NEW_SECTIUN. Section lle Duties of the departmente.
The department has primary responsibility for supervision of
the leasas Any disputes that arise petween the - department
and the 1lessee may be appealed to the boards upon written
petition of either partye

Section 12« codification instructions Sections 2
through 11 are intended to be codified as an integral part
of Titte B5y chapter ls part 2+ and the provisions of Title

35+ chapter ls apply to sectiens 2 through lle

-End-
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HOUSE BILL NO. 397

INTRODUCED BY McBRIDE. KEMMIS

A BILL FOR AN ACT ENTITLED: ™aN ACT PROVIDING FOR THE LEASE
OF WATER PRDJECTS UNDER THE CONTROL OF THE OEPARTMENT OF
NATURAL RESOURLCES AND CONSERVATION FOR HYDROELECTRIC

DEVELOPMENT; AMENDING SECTION 85-1-102y MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 85-1-10Z+ MLA, is amended to read:
"85-1-102. Definitions. Unless the context requires

otherwisey in this chapter the following definitions apply:

{1) “Board" means the board cof natural resources and
conservation provided for in 2-15-3302.

{2} "Cost of works'" means the cost of construction;
the cost of all landss propertye rightse easementss and
franchises acquired which are deemed necessary for the
construction; the cost of all water rights acquired or
exercised by the department in connection with those works;
the cost of all macninery and equipments financing chargess
interest prior to and during construction and for a period

not exceeding 3 years after the completion of construction;

cost of engineering anag legal expensess ptanse
specificationss surveyss estimates of costes and other
expenses necessary ar incident to determining the
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feasibility or practicability of any project; administrative
expense; and such other expenses as may be necessary or
incident to the financing herein authorized and the
construction of the works and the placing of the same in
operation.

{3) "Department™ means the department of natural
resources and conservation provided for in Title 2+ chapter
15+ part 33.

{4) "Owner® means all individualse irrigation
agistrictsy drainage districtse flood control districtss
incorporated companiess societiess or associations having
any title or interest in any propertiess rightss easementss
or franchises to be acquired.

{5} "Project™ means any one of the works herein
def i ned or any combination of such works which are
physically connected or jointly managed and operated as a
single unite

{6} “Works™ means all propertys rightses easementss and
franchises retating--~-thereto---and--deemed--necessary—-or

convenient-for-their--operation established_ _for the_ _uses

distributions or conservation_of water and all water rights

acquired or exercised by the department in connection with
those works and-—-tAacivdes--att--means—-ef--conserving—-and
distributing-—water, includingr-—--withovt-—--}timititng---the

genaratity--af-the-foregotngy but notr_limited to reservoirss

—-2- HB 397
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damss diversion canalss distributing canalse waste canalsy
drainage canalsy dikesy lateral ditches and pumping unitse
mainss pipeliness and waterworks systems and tneludes all

such works facil

ties for the consarvations developments
storages distributions and utilization of waters tnelusaing
works for the purpose of irrigations flood preventions
drainages fish and wildlife maintenances recreations

development of powers watering of stocks fire protections

and supplying of water for publics domestice industrials or
other uses and-for-firre-protection.”

NEW_SECTIONe Section 2. Lease of works by the boardae
The board may lease any works or projects managed by the
department to any persons associations partnerships or
corporation for the development of hydroelectric generation
capability and the use and disposition of the electricitcy

generateds as provided in [sections 2 through Ll j«

NEW _SECTIUNe. Section 3. Conditions an leases in
issuing any lease under the provisions of [sectien 2Js the
board may ingorporate in the'lease any reasonable condition
it may find necessary in-6rddr to protect the interests of
the Statee.

NEW_SECTIUNs Section 4. Examination of works and

projects. Whenever an application in writing has oveen

presented to the board for lease of works or projects

-3- HB 397
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managed Dy the depasrtment, the board shall reqguirz the
department to make an A _PRELIMINARY examination of the value
of the power sitesy the plans c¢f development submittea uy the
applicanty and all otner matters relating to the proposed
development that it dJdetermines to be necessary. Examination
of the value of the site shall include an estimate 2f the
annual power proouction output of the facilitya.

NEW_SECTIUNs Section S MNotice of proposeg leasce (1)
If the preliminary investitgations EXAMINATION and the
initial application wmade for a lease are such that tne bgard
determines further proceedings on the application are
justifiedgs it shall publish notice of the propcsed lease not
less than once each week for 5 weeks in two newspapers uf
general circulation throughout the states one of whicn 1S
publishad in the neighborhoou of the location of the powar
sitee This notice shall include the department's estimate of
annual power production capacity of the faciiitys

{2) the board shall solicit additionatlt applicants in
its notice of the proposed lease of a facility.

NEW_SECTIONe Section 6« Receipt of applicationss Fhe
board shall consider applications from any partys if thoy
are received within 120 days after the final publication of
the notice. Applications shall include a statement of the

capability of the applicant to achieve the annual production

output estimated by the departmente th2 estimated time to

- HB 3937
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make the works or project operationalsy the bid amount of the
annual royaltys ang any other information that the board
requestse Ine original applicant shall have the opportunity
to match the highest bid receiveds

NEW SECTIGON. Section 7. Determinations by the boards.
(1) within 50 days Ffolltowing the conclusion of the bid
acceptance periody the board snall hold a hearing to examine
all bias which have been recetved for the lease of tne works
Or projectse

{2} The board may SHALL WiTHIN_i80_DAYS FOLLUWIRG _TiE

CONCLUSIUN OF THE BIO _ACCEPTANCE PERING reject any or al)

pids or may SHALL award a lease to the persons associotions
partnersnips or corporation whose offers considered in its
totalitys is the @mest advantagsous to ths state. The
decision shall incluge a3 determination that the potential
developer will provide an adequate annuat KOYALTY sayments
is capable of carrying out the proposed devzlopments cun
provide efficient and reliable services and intends tn good
faitn without unnecessary delay to proceed With tn=
aevelopment «

NEW_SECTIuUM. Section 8. Payment by the lesseze {1}
The lessee must pay am—anneat A royalty to the state as
reguired in the lease.

{2) The buvard may authorize provisions in tine Yease

that offer economic i1rncentives for rapid development of tne
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works or projects or impose econcmic penalties for delays in
development. This discretion includes the ability to waives
reduces or suspend the amnueat royalty when payment would
render the proj2act economically infeasible due to
insufficient revenuese

NEW_SECTIGNa Section 9« Compliance with federal lawe
If the project must nold any federal licenses permity or
exemptions as reguired by federal laws the licenses parmite
or exemption shall be held by the department.

NEW_SECTIUNe. Section 10. Duration of the leasce The
term of the lease may not exceed the term of a license held
by *he state under [section 91s and in no event may the term
of the lease exceed 55 yedrSe

NEW_SECLTIUNs Section li. ULuties of the department.
The department has primary responsibitity for supervision of
the leases Any disputes that arise Detween the department
and the lessee maey be appealed to the boards upon written
petition of either partye

Section 12« <(odification instructions Sections 2
through 11 are intended to be codified as an integral part
of Title 85s cnapter les part 2+ ana the provisions of Title
d5s chapter ls appiy to sectiens 2 through lia

-End-
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