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HOUSE BILL NO~ 

INTROilUCED BY 2l:~~~------
BY REQUEST OF THE STATE AUDITO~ 

A BILL FOR AN ACT E~~ITLEO: "AN ACT TO GENERALLY REVISE AND 

CLA~IFY ?ROHI2ITEU PRACTICES AND Pf~ALTIES UNDER THE ~ONTA~A 

SECUKITIES ACT; AMENDING SECTIONS J0-10-301 AND 30-10-307t 

'ICAo n 

Bf IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 30-10-301, ~CAt is amended to read: 

"30-10-301. P¥ohfbf~ed ~~_aog_~+ber problQlt~ 

practices. (1) It is unlawful for any person, in connection 

•ith the offer, sale, or purchase of any security, directly 

or i~directly, LnL-~1-2£-fram tbi~~ to: 

(a) employ any device, scheme, or artifice to defraud; 

(b) ruake any untrue sta~ament of a material fact or 

owit to state a material fact necessary in order to make the 

statements maje, in the light of the circumstances under 

wnicn tney are made, not misleadinq; or 

(c) engage in any act, ~ractice, or co~rse of business 

•~ich operates or would operate as a fraud or dec~it upon 

2ny person. 

(2) It is unlawful for any person ~h~ receiv~s any 

co~siceration from another person primarily fer advising th~ 

l 

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

11 

13 

19 

20 

21 

22 

23 

24 

25 

LC 0552/01 

other person as to the value of securities or their purchase 

or sale, whether through the issuance of analysis or reports 

or otherwise, to: 

(a) employ any device, scheme, or artifice to defraud 

the ether person; or 

(b) engage in any act, prcctice, or course of business 

which operates or would operate as a fraud or deceit upon 

the other person. 

(3) It is unlawful for any investment adviser to enter 

into, extend, or renew any investment advisory contract 

unless it provides that: 

(a) the investment adviser shall not be compensat~d on 

the basis of a share of capital gains upon or capital 

appreciation of the funds or any portion of the funds of the 

client; 

(b) no assignment of the contract may be made by the 

investment adviser without the consent of the other party to 

the contract; and 

(c) the investment adviser, if a partnership, shall 

notify the other party to the contract of any chanq2 in the 

me~bership of the partnership within a reasonable time after 

the change. Subsection (a) does ~ot prohibit an investment 

advisory contract which provides for compensation base~ upon 

the total value of a fund averaged over a definite period or 

as of definite dates or taken as of a definite date. 

-2- I N T R 0 D U C E D B I L L 
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•Assignment"• as used in subsection (b)o includes any direct 

o~ indi~ect t~ansfer or hypothecation of an investment 

advisory contract by the assignor o~ of a cont~olling block 

of the assignor•s outstanding voting securtties by a 

secu~ity holder of the assignor; but if the investment 

adviser is a partnership, no assignment of an investment 

advisory contract is considered to result from the death or 

withdrawal of a minority of the members of the Investment 

advise~ having only a ~inority inte~est in the business of 

the investment adviser or f~om the aj~ission to 

investment advise~ of one or mo~e members Who, 

admission, will be only a minority of the members and 

have only a minority interest in the business.• 

the 

after 

will 

Section 2. Section 30-10-307, MCA, is amended t~ read: 

•30-10-307. Civil liabilities. (1) Any person who 

offers or sells a security in violation of any provisions of 

30-10-202 through 30-10-205 or offers or sells a security by 

means of fraud or misrep~esentation is liable to the person 

buying the security from himo who may sue either at law or 

in equity to recover the consideration paid for the 

sec;unityo toge.tlle r, wi ttl' interest at 6!11 1.!2% per annum from 

the date of pay~ento costs, and reasonable attorneys' fees. 

less the aaount of any inco•e received on the security, upon 

the tender of the security, or for damages if he no longP.r 

owns the security. Damages are the amount that would be 

-3-
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recoverable upon a tender less: 

(a, the ~alue of the security when the buyer 1isposed 

of it; and 

(b) interest at 6• ~ per annum from the date of 

<iisposition. 

(2) Every person who directly or indirectly controls a 

s~ller liable under subsection (1), evory partner, officer, 

or director (or person occu?ying a similar status or 

performing similar functions) or employee of such a seller, 

and every broker-dealer or salesman who participates or 

materially aids In the sale is liable jointly and severally 

with and to the same extent as the seller if the nonseller 

knew, or in the exercise of reasonable c~re could haY€ 

known, of the existence of the facts by reas.on of which the 

liability is alleged to exist. There shall be contribution 

among the several persons so liable. 

(3) Any tenoer specified in this section may be made 

ot ~ny tiEe before entry of judsm~nt. A cause of action 

unGer this statute survives the death of any person who 

might have been a plaintiff or a defendant. No person may 

sue under this section: 

{a) if the buyer has received a w~itten offer, at a 

time when he owned the security, to refund the consideration 

paid, together with interest at 6• ~ oer annum from the 

date of payment, less the amount of any income received on 

-4-
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1 the security and he failed to accept the offer within 30 

2 days of its receipt; or 

3 (b) if the buyer has received a written offer at a 

4 time when he did not own the security in the amount that 

5 would be recoverable under subsection (11 upon a tender 

6 less: 

1 (i) the value of tha security when th~ buyer disposed 

8 of it; and 

9 (ii) interest at o• ~per annum from the date of 

10 disposition. 

11 (41 No person who has made or engaged in the 

12 performance of any contract in violation of ~ny provision of 

13 parts l through 3 of this chapter or any rule or order 

14 hereunder or who has acquired any purported right under any 

15 

16 

11 

11 

19 

such contract with knowledge of the facts by reason of which 

its mdking or performance was in violation may base any suit 

on the contract. Any condition, stipulation, or 

::,inding any person acquiring any security 

provision 

to waive 

compliance with any provision of parts 1 through 3 of this 

20 chapter or any rule or order hereunder is void as against 

21 public policy and in the public interest.n 

-End-

-5-
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Approved by Committee 
on Business and Industry 

HJUSE Bill NO. 378 

2 INTRODUCED BY HEMSTAD, SMITH 

3 jY REQUEST OF THE STATE AUDIT~~ 

4 

s A aiLL FOR AN ACT ENTITLED: "AN ACT TO GENERAllY REVISE AND 

6 ClARIFY PROH I BITEr: PRACTICES AND PEN AllIES urmER THE Mt3N:f*NA 

7 SECURITIES ACT Qf_~2~TA~~; AMENDING SECTIONS 30-10-301 AND 

B JG-10-307, MCAo" 

q 

10 BE IT bNACTEO BY THE LEGISLATURE OF THE STATE JF MONTANA: 

11 Section 1. Section 30-10-301, MCA, is amenoed to read: 

12 "30-IJ-301. l'f'eJo.fi!Hed £.!:~udu!ent_2!!Q_Ott!~.LQrabiQi!~2 

13 ~ractices.. (ll It is unlawful for any person, in connection 

14 with the offer, sale, or purchase of any security• dir<>ctly 

1'; or i nd i r ec t 1 Y• l!!!....l!2!~.!_or _fr.am_!!:>ii2late.! t.J: 

16 (a) employ any device, scheme. or artifice to Jefraud; 

17 (b) make dny untrue statement of a material f-,:,ct or 

LB om1t to st~te a matericll fact necessary in order to make the 

19 stc~tements "lade, in the 1 i'jht of the circumstances under 

lO whicn tr.ey are made, not misleddin'.l; or 

n ( c l ~nJd~P in dny act~ practtce~ or cour5e of businPSS 

22 ~h1ch operates or would operate as a fraud ~r deceit upon 

23 any person. 

24 ( 2) It is unlawful for any person ..t>o receives any 

2' consideration from another person primdrily for advising thP 

HB 037B/G2 

other person as to the value of securities or their purchase 

2 or sale, wheth~r through the issuance of an~lysis or reports 

3 or otherwise. to: 

4 (d) em;:>loy any device. scheme, or arti ft ce to defrau,1 

'j the other person; or 

b (b) enyage in any act. practice. or course of business 

7 which operates or would operate as a fraud or deceit upon 

B the other persvn. 

9 I 3 I It is unl awfu 1 for any in vestment adviser to "nter 

10 into., extend, or renew any investment advisory contract 

11 unless it pro¥ides that: 

12 (a) the investment adviser shall not be compensated on 

l3 th~ basis of a share of cap1tal gains upon or capital 

14 appreciation of the funds or any portion of the funds of the 

15 c I i ent; 

16 (b) no assignment of the contract may be made by the 

17 1nvestment ajv1ser without the consent of the other party to 

18 the contract; and 

19 (c) the investment adv1ser, if a partnership. shall 

20 notify th" other party to the contract of any change in th" 

2l membership of the partnershi~ withJn a reasonaole time ~fter 

22 the: chan·9e. Suusection (a) does not proh1bit an ln¥estment 

23 advi~ory contr~ct whicn provides for compensation based upon 

24 thP total v6lue of d fund averaged over a definite pertod or 

l5 as of ~ef1nite d~tPs or taken as of a definite date. 
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"Assignment"• as used in subsection (~) • includes any di~ect 

or tnd1rect transfer o~ hypothecation of an investment 

advisory contract by the assigno~ or of a cont~ollinq block 

of the assionor•s outstanding voting 

secu~ity holder of the assignor; but 

securiti~s ~y d 

if the investment 

ddviser is a p.1-rtnership., no dSSiynment of an inve-stment. 

advisory contract is constdered to result fro~ the death or 

withdrawal of a minority of the members of the investment 

adviser having only a minority interest on the husiness of 

the investment advis<!r or from the admission to the 

investment adviser of one o~ more members who, ,, fter 

admission. will be only a minority of the members and will 

have only a minority interest in the business." 

Section 2. 

"30-10- 307 o 

Saction 30-10-307o :~CA, is amended to read: 

Civil l i abi I i tbs. {l) Any person who 

offers or sells a security in violation of any provisions of 

30-10-202 through 30-10-205 or offers o~ sells a securtty by 

means of fraud or misrepresentation is liable to the p0rson 

buying the security from him, who may sue either at law or 

in equity to ~ecover the consideration paid for the 

security, together with interest at &• 10! per annum from 

the date of payment, costs, and reasonable at~~rneys• fees, 

less the amount of any income receoved on the security. upon 

the tender of the security, or for damages if he no longer 

owns the security. Damages are the amount that would be 

-3- IP. 378 
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recoverable upon a tender less: 

(e) the v2l ue of the security when the! ou yer . i sposecl 

of it; dnct 

(b) 1 nter est at 6~ lQ:! per 

disposition. 

dnnum from the jate of 

( 2) 

>eller 

Every person who directly or indirectly controls ~ 

iable under subsection (l)• every partner, offtcer, 

or director (or person occupying a simi 1.3r status or 

performing similar functions) or employee of such a seller. 

and every oroker-dealer or salesman who particip.ltes or 

materially aids in the sale is liable jointly and severally 

with and to t~ same extent as the seller if the nonseller 

knew, or in the exercise of reasonable care could have 

known, of the existence of the facts by reason of which the 

liability is alleged to exist. There shall be contrioution 

among the several persons so liable. 

( 3) Any tender specified in this section may be made 

at any time before <>ntry of jud<,ment. A c.3use of .>ction 

under this statute survives the death of any person who 

might have been a plaintiff or a defendant. ~o person may 

sue under this section: 

(a) if the buyer has received a written offer, at a 

t1me when he owned the security. to refund the consi~eration 

paid, t oqether With interest at 6t !QJ per dnnum from the 

date of payment, less the amount of any income received on 

-4- H~. 378 
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1 the security and he failed to accept the offer within 30 

2 days of ots ~eceipt; or 

3 

4 

5 

6 

7 

[o) of the ~uye~ has received a written offer at a 

time when he did not own the security in the amount that 

would be recoverable under subsection 

less: 

( 1) upon a U•nde~ 

( i) the value of the secu~ity when the buye~ disposed 

8 of it; and 

9 

10 

11 

12 

lii) interest at 6' 10~ per annum from the date of 

disposition. 

[4} No person who has made or enga~ed in the 

performance of any cont~act in violation of any provision of 

13 parts l th~ough 3 of this chapter or any rule or order 

14 hereunde~ or who has acquired any purpo~te0 right under any 

15 sue~ contr"ct with knowledge of the facts by reason of which 

16 tts maktng o~ performance was in violation may base any suit 

l7 

13 

19 

20 

on the contract. Any condition, stipulation, or provision 

to waivR-binding any person acquiring any security 

complionce with any proviSIOn of parts 1 through 3 of this 

chapter or any rule or order hereunder is void as a~••n~t 

21 public poltcy ano in the public tnterest." 

-End-

-5- HG 37'l 
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HOUSE Bill NO. 378 

INTRODUCED BY HEMSTADt SMITH 

dY REQUEST OF THE STATE AUDITOR 

A aiLl FOR A~ ACT ENTITLED: "AN ACT TO GENER~LLV REVISE AND 

CLARIFY PROHIBITED PRACTICES AND PENALTIES Ui~DER THE K8N~4NA 

SECURITIES ACT QE_~Q~TA~~; AMENDING SECTIONS 30-10-301 AND 

30-l0-307, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 30-10-301, MCA, is amended to read: 

"JQ-10-301. P~6~+b+~~e Fraudu!ent_~2_ot~~L-Q£2DiQi1~~ 

practice::.. ( ll It is unlawful for any per son, in connac t ion 

with the offer, sale, or purchase of any security• dir~ctly 

or indirectly, i~~_l~!2~_QL_from thi~ate, to: 

(a) ewploy any device, scheme, or artifice to Jefraud; 

(b) make any untrue statement of a material fc>ct or 

omit to state a material fact necessary in order to mak~ the 

Stdtements made, in the 1 ight of the circumstancPs under 

whicn they are made, not misleading; or 

{c) ,o,nJa,e in any act, practtce, or course of busin<>ss 

~htch operdtes or would operate as a fraud ~r deceit upon 

any person. 

( Z) It is unlawful for any person who receives any 

consideration from another person primarily for advising th<' 
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other person as to th<' value of securities or their purchase 

or sale, whether through the issuance of analysis or reports 

o~ otherwis~, to; 

(a! employ any device, scheme, or artifice to defroud 

the other person; or 

{b) enyage in any act, practice, or course of business 

which operates or would operate as a fraud or deceit upon 

the other person. 

(JJ It is unlawful for any investment adviser to enter 

into, extend, or renew any investment advisory contract 

unless it provides that: 

(a) the investment adviser shall not be compensated on 

th~ basis of a share of capital gains upon or capital 

appreciation of the funds or any portion of the funds of the 

client; 

(b) no assignment of the contract may be made by the 

investment adviser without the consent of the other ~arty to 

the contract; and 

(c) the tnvestment adviser, if a partnership, shall 

notify the other party to the contract of any change in the 

membership of the partnershi~ within a reasonable time after 

the chan9e. Suosection (a) does not prohibit an investment 

advisory contrdct which ~rovides for compensation based upon 

thP total value of a fund averaged over a definite p<oriod or 

as of definite dates or taken as of a definite date. 

-2- H.-, 378 
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"Assignment•, as used in subsection (~)• includes any direct 

or indirect transfer or hypothecation of ~n investment 

advisory contract by the assignor or of a controlling block 

of the assiqnor•s outstanding voting 

security holder of the assignor; but 

securities by a 

if the investment 

adviser is a p.H·tnershipo no assignment of an investment 

advisory contract is constdered to result fro~ the death or 

withdrawal of a minority of the members of the investment 

adviser having only a minority interest in the business of 

the investment adviser or from the admission to 

investment adviser of one or more members who• 

admission, will be only a minority of the members and 

have only a minority interest in the business.• 

the 

after 

wi 11 

Section 2. 

"30-10-307. 

Section 30-10-301, MCAo is amended to read: 

c i vi 1 1 i abi I i tbs. I 1 J Any person who 

offers or sells a security in violation of any provisions of 

JQ-10-202 through 30-10-205 or offers or sells a security by 

means of fraud or misrepresentation is liable to the p~rson 

buying the security from him, who may sue either at law or 

tn equity to recover the consideration p<>id for the 

security. together wtth interest at 6- 10% per annum from 

the date of payment. costs, and reasonable att3rneys• fees, 

less the amount of any tncome recetved on the security, upon 

the tender of the security. or for damages it he no longer 

owns the securtty. Damages are the •mount th·•t would be 

-3- H~ 318 
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recoverable upon a tender less: 

tal the value of the security when the Duyer nisposed 

of it; and 

(b) interest at blli 10! per 

disposition. 

annum from the date of 

( 2) Every person who directly or indirectly controls a 

seller I iable under subsection (l)o every partner, officer, 

or director (or person occupying a similar status or 

performing similar functionsl or employee of such a seller, 

and every broker-dealer or salesman who participates or 

materially aids in the sale is liable jointly and severally 

with and to the same extent as the seller if the nonseller 

knew, or in the exercise of reasonable care could have 

known, of the existence of the facts by reason of which the 

liability is alleged to eKist. There shall be contribution 

among the several persons so liable. 

(J) Any tender specified in this section may be made 

at any time before entry of juds,ment. A cause of action 

under this statute survives the death of any person who 

mi~ht have been a plaintiff or a defendant. No person may 

sue under this section: 

{a) tf the ~uyer has received a written offer, 3t a 

time when he owned the security, to refund the consijeration 

patd, toqether wtth interest at 6~ !0% per 3nnum from the 

date of payment. less the amount of any income receivery on 

-4- H~ ~78 
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the securtty and he fa1led to Jccept the offer w1tn1n !0 

2 jays of 1ts recetpt; or 

3 (0) 1f the buyer has received a written offer at a 

4 time when he did not own the security in the amount that 

5 would be recoverable under subsection (1) upon a tender 

6 less: 

7 (i) the value of the security when the buyer disposed 

8 of it; and 

9 

10 

11 

(ii) interest at 6' 10~ per annum from the date of 

disposition. 

I 4) No person who has made or engaged in the 

12 performance of any contract in violation of any provision of 

13 parts l through 3 of this chapter or any rule or order 

14 hereunder or who has acquired any purported right under any 

15 such contrdCt with knowledge of the facts by reason of which 

16 its mak1ng or performance was in violation may base any suit 

17 

18 

on the contract. Any condition, stipulation, or 

binding any perso·n acquiring any security 

provision 

to waivP. 

19 complidnce with any provision of parts l through 3 of this 

za chapter or any rule or order hereunder is void as against 

21 public policy and in the public interest." 

-End-

-5- HB 378 
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HOUSE BILL NOo 378 

INTRODUCED BY HEMSTAOo SMITH 

BY REQUEST OF THE STATE AUDITOR 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVIS£ AND 

CLARIFY PROHIBITED PRACTICES AND PENALTIES UNDER THE 148NfMtlt 

SECURITIES ACT Qf~Q~TAN!i AMENDING SECTIONS 30-1D-301 AND 

3Q-10-307t MCAo" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE uF MONTANA: 

Section 1. Section 30-10-301, MCAt is amended to read: 

"30-10-301. P~e~*b~~e~ f!2~!~~2!n~L-2L2bl~ited 

pract.icE"s.. (1) It is unlawful for any person, in connection 

with the offer, sale, or purchase of any security• directly 

or indirectly, ln1_int2~-2£_fro~ th&S state, to: 

(a) employ any device, scheme, or artifice to defraud; 

(b) make any untrue statement of a material fdct or 

omit to state a material fact necessary in order to make the 

state~~nts made, in the light of the circumstances under 

which they are madet not ~isleadingi or 

(c) engage in any actt pract•cet or course of business 

which operates or would operate as a fraud or deceit upon 

any person• 

12) It is unlawful for any person who receives any 

considera·tion from another person primarily for advising the 
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other person as to the value of securities or their purchase 

or sale, whether through the issuance of analysis or reports 

or otherwise, to: 

{a) employ any device, scheme, or artifice to defraud 

the other person; or 

(b) engage in any act, practice. or course of business 

which operates or would operate as a fraud or deceit upon 

the other person. 

PI It is unlawful for any investment adviser to enter 

into, extend, or renew any investment advisory contract 

unless it provides that: 

{a) the investment adviser shall not be compensated on 

the basis of a share of capital gains upon or cap&tal 

appreciation of the funds or any portion of the funds of the 

client; 

{b) no assignment of the contract may be made by the 

investment adviser without the consent of the other party to 

the contract; and 

(c) the investment advisero if a partnership• shall 

notify the other party to the contract of any change in the 

membership of the partnersh1p within a reasonable time after 

the change. Subsection {a) does not prohibit an investment 

advisory contract which provides for compensation based upon 

the total value of a fund averaged over a definite period or 

as of definite dates or taken as of a definite date. 

-2- Hfl 378 
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"Assignment"• as used in subsection (b)• includes any direct 

or indirect transfer or hypothecation of an investment 

advisory 

of the 

contract by the assignor or of a controlling block 

assiqnor•s outstanding voting securities oy a 

security holder of the assignor; but if the investment 

adviser is a partnership, no assignment of an jnvesteent 

advisory contract is considered to result from the dedth or 

withdrawal of a minority of the members of the investment 

adviser having only a minority interest in the bus1ness of 

the investment adviser or from the admission to the 

investment adviser of one or more members whoo after 

admission, will be only a minority of the members and will 

have only a minority interest in the business.N 

Section 2. 

"30-10- 307. 

Section 30-10-307, MCAo is a~nded to read: 

Ci vi 1 liabilities. (1) Any person who 

offers or sells a security in violation of any provisions of 

3Q-10-202 through 30-10-205 or offers or sells a security by 

means of fraud or misrepresentation is liable to the person 

buying the security from himo who may sue either at law or 

in equity to recover the consideration paid for the 

security, together with interest at 6~ 10% per annum from 

the date of paymento costso and reasonable attorneys• fees, 

less the amount of any income received on the securityo upon 

the tender of the security, or for damages if he no longer 

owns the security. Damages are the amount that would oe 
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recoverable upon a tender less: 

(a) the value of the security when the ouyer disposed 

of it; and 

(b) interest at 6• !Q~ per annum from the date of 

disposition. 

(2) Every person who directly or indirectly controls a 

seller liable under subsection (l)t every partner, officer, 

or director (or person occupying a similar status or 

performing similar functions) or employee of such a seller. 

and every b~oker-dealer or salesman who participates or 

materially aids in the sale is liable jointly and severally 

with and to the same extent as the seller 1f the nonseller 

knew, or in the exercise of reasonable care could have 

known, of the existence of the facts by reason of which the 

liability is alleged to exist. There shall be contribution 

among the several persons so liable. 

(31 Any tender specified in this section may be made 

at any time before entry of judgment. A cause of action 

under this statute survives the death of any person who 

might have been a plaint1ff or a defendant. No person may 

sue under this section: 

(a) if the buyer has received a written offer. at a 

time when he owned the security. to refund the consideration 

patdt together with interest at 6• 10% per annum from the 

date of payment, less the amount of any income received on 
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the secu~ity and he failed to accept the offe~ within 30 

2 days of its receipt; o~ 

3 (b) if the buye~ has ~eceived a w~itten offer at a 

4 tiM@ when he did not own the security in tne a~ount that 

5 would be recove~able under subsection (lJ upon a tender 

6 less: 

7 (1) the value of the security when the buye~ disposed 

8 of it; and 

q 

10 

11 

12 

13 

(ii) interest at o' 10! per annum from the date of 

disposition. 

(4) No person who has made or engaged in the 

performance of any contract in violation of any provision of 

parts 1 through 3 of this chapter or any rule or order 

14 hereunder or who has acquired any purported raght under any 

15 such cont~act with knowledge of the facts by reason of which 

16 its making o~ performance was in violation may base any suit 

17 on the contract. Any condition. stipulation, or provision 

18 binding any person acquiring any security to waive 

19 compliance with any provision of parts l th~ough 3 of this 

20 chapter or any ~ule or o~der he~eunder is void as against 

21 public policy and an the public inte~est.• 

-End-
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