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HOUSE-__ BILL NOe :378

BY REQUEST GOF THE STATE AUDITOR

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: MAN ACT TC GENERALLY REVISE AND
CLAREFY PROHIZITED PRACTICES AND PENALTIES UNDER THE MUGNTANA
SECURITIES ACT; AMENDING SCZCTYIONS 30~10-3G1  AND 20-10-307

HCAL®

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTAMA:
Section le Section 30-10-301y MCAy is amended to read:
"30-10-30l. Prohibited Eraudulent and gtber prohibited

practiceses (1) It is unlawful for any persons in connection

with the offare sales or purchase of any securitys directly
or indirectlys ins jnteos or from this states to:

ta) employ any devices Schemes ©F artifice teo defraud;

(b} wmake any untrus statament of a material fact or
ocwit to stete 2 material fact necessary in order to make the
statements madey in the light of the circumstances under
wnich they are mades not mislezading; or

(c) engage in any acts practicey or course of business
wiiich operates or would operate as a fraud or dece2it upon
any persone

{2) It is unlawful for any perscn =wha receives any

consicderation from another person primarily for advising the
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other person as to the value of securities or their purchase
or saltey whether through the issuance of analysis or reports
or otherwises to:?

(a) employ any devicey schemey or artifice to cefraud
the cther perscni or

{b} engage in any actes practices or course of business
which opesrates or would operat2 as a fraud or deceit upeon
the other persons

(3} It is unlawful for any investment adviser to enter
intoy extends or vrenew any investment advisory contract
unless it provides that:

{a) tha investment adviser shall not be compensated on
the basis of @ share of capital gains wupon or capital
appreciaticn of the funds or any portion of the funds of the
client;

(b} no assignment of the contract may be made by the
investment adviser without the consent of the other party to
the contract; and

(c) the investment advisers if a partnerships shall
notify the other party to the contract of any changz in the
membership of the partnership within a reasonable time after
the changes. Subsection {a) does not prohibit an investment
advisory contract which provides for compensaticn based upon
the total value of a fund averaged over a definite period or

as of definite dates or taken as of a definite dates

-2- INTRODUCED BILL
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"Assignment®s as used in subsection (b)}s includes any direct
or indirect transfer or hypothecation of an investment
advisory contract by the assignor or of a contreclling block
of the assignor®s outstanding voting securities by 3
security holder of +the assignor; but §if the investment
adviser is 2 partnerships no assignment of an investment
advisory contract is considered to result from the death or
withdrawal of a minority of the members of the investment
adviser having only a minority intesrest in the business of
the investment adviser or from the admission to the
investment adviser of one or more members whos after
admissions will be only a minority of the members and will
have only & minority interest in the business.*

Section 2« Section 30-10-307s MCAy is amended to reads:

*30-190~307s CLivil liabiltitiese {1) Any persoa who
offers or sells a security in violation of any provisions of
30-10-202 through 30-10-205 or offers or sells a security by
means of fraud or misrepresentation is liable to the person
buying the security from hime who may sue either at law or
in equity to reccver the consideration paid for the
sequritys together: with: interest at 6% 10X per annum from
the date of paymenty costsy and reasonable attorneys® feess
less the amount of any income received on the securitys upon
the tender of the securitys or for damages if he nc longer

owns the securitye. Damages are the amount that would be
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recoverable upon a tender less:

{a) the walue of the security when the buyer disposed
of itj and

{b) interest at &% 1l0% per annum from the date of
disposition.

(2) Every person who directly or indirectly contrcds &
safler 1liable under subsection (l)s every partnery officery
or director (or person occupying & similer status or
performing similar functions) or employee of such @ sallery
and every broker—-deater or salesman who participates or
materialily aids in the sale is liable jointly and severally
with and to the same extent as the seller if the nonseller
knews or in the exercise of reasonable care could have
knowns of the existence of the facts by reason of which the
liability is alleged to existe There shall be contribution
among the several persons so liables

{3) Any tender specified in this section may be made
st any time before entry of judcments. A cause of action
uncer this statute survives the death of any person who
might have been a plaintiff or a defendante MNo person may
sue under this section:

{a) if the buyer has received a2 written offery 2t =
time when he owned the securityy to refund the consideration
paide together with interest at &% 10X over annum from the

date of paywents less the amount of any income received on

-4-—
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the security and he failad to accept the offer within 30
days of its receipti or

{b) if the buyer has received a written offer at a
time when he did not own the security in the amount that
would be recoverable under subsection {1} wupon a tender
less:

{i} the wvalue of tha saiurity when the buver disposad

(ii}) interest at 6% 10z per annum from the date of
disposition.

(4) No person whce has made or engaged in the
performance of any contract in viclation of any provision of
parts 1 through 3 of this chapter or any rule or order
hereunder or who hes acquired any purported right under any
such contract Wwith knowledge of the facts by reason of which
its moking or performance was in viclation may base any Suit
on the contracte Any conditions stipulations or provision
Sinding any person acquiring any security to waive
compliance with any provision of parts 1 through 3 of this
chapter or any rule or order hereunder is void as against
public pelicy and in the public interestes®

-End-

-5—
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Approved by Committee
on Business and Industry

HIUSE BILL NOe 378
INTRODUCED BY HEMSTADs SMITH

2Y REQUEST OF THE STATE AUDITOR

A BILL FOR AN ACT ENTITLED: ™AN ACT TO GENERALLY REVISE AND
CLARIFY PROHIBITED PRACTICES AND PEMALTIES UNDER THE MANFANA
SECURITIES ACT OF_MONTANA; AMENDING SECTIONS 30-10-301 AND

30-10-30T7s MCAL™M

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Secticn 1l. Section 30-10-301, MCAs is amended to read:

"30=10-301s Prohtbteted Fraudulent and_other prohibited

nracticess (L} It is unlawful for any persons in connection
with the offery sales or purchase of any securitys directly

or indirectlyy ins _intos or from_this states to:

(s) employ any devices Schemes or artifice to Jefraud;

[§53] make any wuntrue statement of a material fict or
omit to state a msteriel fact necessary in order to make the
statements mades in the light of the circumstances wunder
whicn they are mades not misleadingi or

{c) =nja,e in any acts practices or course of business
4hich  operates or would operate as a fraud ur deceit upon
any Persons

(23 [t is uniawful for any person whoc receives any

consideration frem another person primarily for advising the
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other person as t2 the value of securities or their purchase
or sales whether through the issuance of analysis or reports
or otherwisgs to:

{a) employ J3ny devices Schemes or artifice to defraud
the other person; or

{b) enygage in any actes practices or course of business
which operates or would operate as a fraud or deceit upon
the other persona

{3) It is unlawful fFor any investment adviser to enter
intosy extends or renew any investment advisory contract
unless it provides that:

{a) the investment adviser shall not be compensated on
the basis of a share of «capital gains wupon or capital
appreciation of the funds or any portion of the funds of the
client;

(b) no assignment of the contract may be made by the
investment adviser without the consent of the other party to
the contract; and

fc) the investment adwvisers 1f a partnerships shall
notify the other party to the contract of any change in the
membarship of the partnership within a reasonaple time after
the changye. Suosection (a} does not prohibit am  1nvestment
advissry contract which provides for compensation based upon
the total welue of 4 fund averaged over a definite periou or

as of uefinite dates or taken as of a definite datea.

- 378
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“Assignment™, as used In subsection (H)]s includes any direct
or tndirect transfer or hypothecation of an investment
advisory contract by the assignor or of a controlling block
of the assianor®s outstanding voting securities by a
security holder of the assignor; but if the investment
adviser Is a partnerships no assignment of an investment
advisory contract is considered to result fron the death or
withdrawal of a mincority of the members of the investment
adviser having only a minority interest in the hbusiness of
the investment adviser or from the admission to the
investment adviser of one or more members whos Aafter
admissions will be only a minority cf the members and will
have only a minority interest in the business.”

Section Ze Section 30-10-307s MCAs is amended to read:

®30-10-307« Civil liabiltiti=se (1) Any person who
offers or sells a security in violation of any provisions of
30-10-202 through 30-10-205 or offers or sells a security by
means of fraud or misrepresentation is liable to the parson
buying the security from hime who may sue either at law or
in equity to recover the consideration paid for the
securityes together with interest at 6% 10% per annum from
the date of payments cOStss and reasonable attorneys® feess
less the amount of any income received on the securitys upon
the tender of the securitys or for damages if he no longer

owns the security. Damages are the amount that would be

-3- H3 378
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recoverablz2 upon a tender less:

(2) the wvelue of the security when the vuyer .isposed
of it; and

{D) interest 3t 6% 10% per snnum from the Jdate of
dispositione

{2} Every person who directly or indirectly controls a
seller liable under subsection (l)+ every partnery officer,
or director (or person occupying o similar status or
performing similar functions) ar employee of such 3 satller.
and every Droker-dealer or salesman who participates or
matarially aids Iin the sale is liable jointly and severally
#ith and to the same extent as the seller if the nonseller
knewy or in the exercise 6f reasonable care could have
knowns of the existence of the facts by reason of which the
liability is alleged to exist. There shall be contribution
among the several persons so liablee

(2} Any tender specified in this section may be made
at any time before entry of judygment. A ciuse of sction
under this statute survives the death of any person who
might bhave been a plaintiff or a defendante No person may
sue under this section:

(a) 1if the buyer has received a written offery at a
time when he owned the securitys to refund the consiseration
paids together with interest at &% 10% per annum from the

date of payments less the amount of any income received on

4 HZ 378
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the security and he failed to accept the offer within 30
days of its receipt; or

(o) 1f the buyer has received a written offer at a
time when he did not own the security in the amount that
would De recoverable under subsection (1) wupon a tender
less:

{i) cthe value of the security when the buyer disposed
of it; and

{(ii) interest at 6% 10% per annum from the date of
disposition.

{4} No person who has made or engaged in the
per formance cof any contract in violation of any provision of
parts L through 3 of this chapter or any rule or order
hereunder or who has acquired any purported right under any
such countract with knowledge of the facts py reason of which
its making or perfurmance was in viclation may base any suit
on the contracte Any conditions stipulations or provision
hinding any person acquiring any security to waive
complience with any provision of parts 1 through 3 of this
chapter or any rule or order hereunder s void as ajiinst
puplic policy anc in the public interest.”

-End-

-5— HE 378
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HOUSE BILL NQ. 378
INTRODUCED BY HEMSTADs SMITH

B3Y REQUEST OF THE STATE AUDITOR

A BILL FOR AN ACT ENTITLED: *AN ACT TO GENERALLY REVISE AND
CLARIFY PROHIBITED PRACTECES AND PENALTIES UNDER THE MANFANA
SECURITIES ACT QOF _MONTANA; AMENDING SECTIONS 30-10-301 AND

30-10-30T7, MCA.™

BE IT ENMACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le. Section 30-10-301s MCAs is amended to read:

"301-10-301l. Prohibited Fraudulent_ and_other prohibited

Dracticese (1) It is unlawful for any persons in connaction
with the offers sales or purchase of any securitys directly

or indirectlys ins _intos_or from this states to:

{a) employ any devices schemes or artifice to Jefraud;

{b} make any untrue statement of a material fact or
omit to state a material fact necessary in order to make the
statements mades in the light of the circumstances under
which they are mades not misleading; or

{c) enjgaye in any acts practices or course of business
shich operates or would operate as a fraud or deceit upon
any personas

{2} It is unlawful for any person who receives any

consideration from another person primarity for advising tihe
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other person as to the value of securities or their purchase
or sales whether through the issuance of analysis or reports
or otherwises to:

{a2) employ any devices schemes or artifice to defraud
the other person; or

{b) engage in any acts practices or course of business
which operates or would operate as a fraud or deceit upon
the other persone

{3) It is unlawfu? for any investment adviser to enter
intos extende: oOr renew any investment advisory contract
unless it provides that:

{a} the investment adviser shall not be compensated on
the basis of a share of capital gains wupon or capital
appreciattion of the funds or any portion of the Ffunds of the
client;

{b) no assignment of the contract may be made by the
tAavestment adviser without the consent of the other party to
the contract; and

{c) the investment advisers if & partnerships shall
notify the other party to the contract of any change in the
membership of the partnership within a reasonable time after
the change. Supsection (a) does not prohibit an  investment
advisory contract which provides fur compensation based upon
the total velue of a fund averaged over a definite period or

as of definite dates or taken as of a definite date.
-2~ HY 378

THIRD READING



10

11

12

13

14

15

16

1T

18

19

21

22

23

24

25

HB 0378/02

"Assignment®™s as used in subsection (b)s includes any direct
or indirect transfer or hypothecation of Jn investment
advisory contract by the assignor or of a controlling block
of the assignor's outstanding voting securities by El
security holder of the assignor; but if the investment
adviser is a partnerships no assignment of an investment
advisory contract is considered to result from the death or
withdrawal of a4 minority of the members of» the investment
adviser having only a minority interest in the business of
the investment adviser or from the admission to the
investment adviser of one or more members whos after
admissions will be only a minority of the members and will
have only a minority interest in the business."

Section 2. Section 30-10-307y MCAs is amended to read:

"30-10-307. Civil 1liabilities. (1) Any person who
offers or sells a security in violation of any provisions of
30-10-202 through 30-10-205 or offers or sells a security by
means of fraud or misrepresentation is liable to the person
buying the security from himy, who may sue either at taw or
1IN equity to recover the consideration paid for the
securitys together with interest at &% 10% per annum From
the date of payments COStss and reasonable attorneys' fees,
lTess the amount of any i1ncome received on the securitys upon
the tender of the securitys or for damages if he no longer

owns the securitys. Damages are the a3amount that would be

-3- H3 378
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recoverable upon a tender less:

{e)}) the wvalue of the security when the buyer aisposed

{b} interest a3t 6% 10X per annum from the date of
dispositions

{2) Every person who directly or indirectly controls a
selter Qliablte under subsection (l)s every partners officer,
or director (or person occupying a similar status or
performing similar functions) or employee of such a sallery
and every broker-dealer or salesman who participates or
materially aids in the sale is liabie jointly and severally
with and to the same extent as the seller if the nonseller
knews oOr in the exercise 6F reasonable care could have
knowns of the existence of the facts by reason of which the
liavility is alleged to existe There shall be contribution
among the several persons so liables

(2} Any tender specified in this section may be made
at any time before entry of judgment. A c3use of action
under this statute survives the death of any person who
miyht bave been a plaintiff or a defendante. NoO person may
sue under this section:

{a) 1f the buyer has received a written offer, at a3
cime when he owned the securitys to refund the consideration
pards  together with interest at 6% 10% per annum from the

date of payments less the amount of any income received on

-G~ HZ 378
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the security and he failed to accept the offer witnin 0
days of i1ts recerpt; or

(o) 1f the buyer has received a written offer at a
time when he did not own the security in the amount that
would be recoverable under subsection {1) wupon a tender
less:

{1} the wvalue of the security when the buyer disposed
of ity and

{1i) interest at &% 10% per annum from the date of
dispositione.

(4} No person who has made or engaged in the
per formance of any contract in violation of any provision of
parts 1 through 3 of this chapter or any rule or order
hereunder or who has acquired any purported right under any
such contract with knowledge of the facts by reason of which
its making or performance was in violation may base any suit
on the contract. Any conditions stipulations or provision
binding any person acquiring any security to waive
compiiance with any provision of parts I through 3 of this
chapter or any rule or order hereunder is woid as agsinst
public policy and in the public interest.”

-End-

—5- HB 378
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HOUSE BILL NO. 373
INTRODUCED BY HEMSTADs SMITH

BY REQUEST OF THE STATE AUDITOR

A BILL FOR AN ACT ENTITLED: ®AN ACT TO GENERALLY REVISE AND
CLARIFY PROHIBITED PRACTICES AND PENALTIES UNDER THE MBNTFANA
SECURITIES ACT OF MONTANA; AMENDING SECTIONS 30-10-301 AND

30~-10-30Ty MCA.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 30-10-301y MCAe is amended to read:

"30-10-301. Promtbtted Fraudulent and other prohibited

practicese. (1) It is unlawful for any persons in connection
with the offersy sales or purchase of any securitys directly

or indirectlys ins intoe _or from _this_states to:

ta) employ any devicees schemey or artifice to defraud;

{b) make any untrue statement of a material fact or
omit to state a material fact necessary in order to make the
statements madesy in the light of the <circumstances under
which they are mades not misleading; or

{c) engage in any acte practices or course of business
which operates or would operate as a fraud or deceit upon
any persone

{2) It is unlawful for any person who receives any

consideration from another person primarily for advising the
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other person as to the value of securities or their purchase
or sales whether through the issuance of analysis or reports
or otherwises to:

(a) employ any devices schemes or artifice to defraud
the other person; or

{b) engage in any acts practices or course of business
which operates or would operate as a fraud or deceit upon
the other person.

{3 It is unlawful for any investment adviser to enter
intos extends oOr renew any investment advisory contract
uniess it provides that:

{a) the investment adviser shall not be compensated on
the basis of a share of capital gains wupon or capital
appreciation of the funds or any portion of the funds of the
client;

(b) no assignment of the contract may be made by the
investment adviser without the consent of the other party to
the contract; and

{c) the investment advisers if a partnerships shall
notify the other party to the contract of any change in the
membership of the partnership within a reasonable time after
the change. Subsection (a} does not prohibit an investment
advisory contract which provides for compensation based upon
the total value of a fund averaged over a definite period or

as of definite dates or taken as of a definite date.

-2- HB 378
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"Assignment™s as used in subsection (b}s+ includes any direct
or indirect +transfer or hypothecation of an investment
advisory contract by the assignor or of a controlling biock
of the assignor's outstanding woting securities opy a
security holder of the assignor; but if the investment
adviser is a partnerships no assignment of an investment
advisory contract is considered to result from the death or
withdrawal of a minority of the members of the investment
adviser having only a minority interest in the business of
the investment adviser - or from the admission to the
investment adviser of one or more members whos after
admissions will be only a minority of the members and will
have only a minority interest in the businesse”

Section 2. Section 30-10-307s MCAs is amended to read:

"*30-10-307« Civil liabilitiese {1} Any person who
offers or sells 3 security in violation of any provisions of
30-10-202 through 30-10-205 or offers or sells a security by
means of fraud or misrepresentation is liable to the person
buying the security from himy who may sue either at law or
in equity to recover the consideration paid for the
securitys together with interest at 6% 10% per annum from
the date of payments costss 3and reasonable attorneys* feess
less the amount of any income received on the securitys upon
the tender of the securityr or for damages if he no longer

owns the securitye Damages are the amount that would oe

—-3- HB 378
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recoverable upon a tender less:

{a) the wvalue of the security when the cuyer disposed
of it; and

{b) interest at &% 10% per annum from the date of
dispositions

{2) Every person who directly or indirectly controls a
setler Jliable under subsection {l)s every partners officers
or director (or person occupying a similar status or
performing siwmilar functions) or employee of such a sellers
and every broker-dealer or salesman who participates or
materially aids in the sale is liable jointly and severailly
with and to the same extent as the seller if the nonseller
knews ©Or Iin the exercise of reasonable care could have
knowny of the existence of the facts by reason of which the
liavility is alleged to existe There shall be contribution
among the several persons so liablee

{3) Any tender specified in this section may be made
at any time before entry of judgment. A cause of action
under this statute survives the death of any person who
might have been a plaintiff or a defendante Ko person may
sue under this section:

{a) if the buyer has received a written offers at a
time when he owned the securitys to refund the consideration
paids together with interest at 6% 10% per annua from the

date of payments less the amount of any income received on

- H3 378
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the security and he Ffailed to accept the offer within 30
days of its receipt; or

{p) if the buyer has received a written offer at a
time when he did not own the security in the amount that
would be recoverable under subsection (1) wupon a tender
lesss

{1} the wvalue of the security when the buyer disposed
of it; and

{ii) interest at &% 10X per annum from the date of
dispositione

(4} No person who has made or engaged in the
performance of any contract in violation of any provision of
parts 1 through 3 of this chapter or any rule or order
hereunder or who has acquired any purported right under any
such contract with knowledge of the facts by reason of which
tts making or performance was in violation may base any suit
on the contract. Any conditions stipulations or provision
binding any person acquiring any security to waive
compliance with any provision of parts 1 through 3 of this
chapter or any rule or order hereunder 15 void as against
public policy and in the public interest."

-End-

-5- HB 378



