House Bill 329

In The House

January 19, 1981 Introduced and referred
to Committee on State
Administration.

January 21, 1981 Fiscal note requested.

January 26, 1981 Fiscal note returned.

February 2, 1981 Committee recommend bill
do pass.

February 3, 1981 Bill printed and placed
on members' desks.

February 4, 1981 Second reading pass
consideration.

February 5, 1981 Second reading pass
consideration.

Rereferred to Committee
on State Administration.

February 11, 1981 Committee recommend bill
do pass as amended.

February 12, 1981 Bill printed and placed
on members' desks.

February 13, 1981 Second reading do pass as
amended.

February 16, 1981 Correctly engrossed.

February 17, 1981 Third reading passed.

In The S5Senate

February 18, 1981 Introduced and referred
to Committee on State
Administration.

March 25, 1981 Commitzee recommend bill

concurred as amended.

March 27, 1981 Second reading concurred.



March

March

April

April

April

April

April

April

April

30,

31,

8,

9

13,

14,

15,

20,

1981

1981

1981

1981

1981

1981

1981

1981

1981

In The House

Third reading concurred
as amended.

Returned from Senate
concurred as amended.

Second reading amendment
concurred.

Third reading amendment
concurred.

Sent to enrolling.
Correctly enrolled.

Signed by Speaker

In The Senate

Signed by President

Governor's Office

Delivered to Governor

Vetoed.
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A BILL FOR AN ACT ENTITLED: ®AN ACT TO GEMERALLY REVISE THe

PROCEDURE FOCP CRETAINING AN ECONOMIC INKPACT STATEMENT

REQUIRED BY THE ADMINISTRATIVE CODE COMMITTEE AMD ITS

PUBLICATION 3Y THE SECRETARY OF STATS; AMENOING SECTION

2-4-405y ML A"

Bt IT ENACTED 3Y THE LEGISLATURE OF THE STATE OF MONTANAS
Section le Section 2-4-405y MCAy is amended tc read:
"2-4-405., ETstimate of economic impacte (1) Upon

rzquzst of the administrative cocde committees an agency

shall prepare & statement of the estimated =conomic impact
of the adoptions amendments or rep=al of a rule as proposed.

The statsrent must include an estimste of:

(2) the cost to +the state of administering and
enfeorcing the rule;

tby the agqggregate cost of compliance +to 311 parsons
affectzed; and

(c) any economic benefit of compliance to 211 parsons
iffacteds

f2y~—Fhe-statenent-must-be-fited-with-tha-secretnry-—of
state——for-pupticetion—in-the-register-snd-mmiled-to—nersons

who-nave-requested-advance—notice-of-the-ngencyra-rulemaking

10

11

12

13

14

15

16

it

18

19

Zt

21

23

24

25

LC 0910/01

proceedingsv—Fhe-stetement-must—>e-pubtished-and-—-matrted--at
teast-28-days-prior-to-the-adeptiony-amendmenty-or-repest-of
the-rates—if-a-hearing-is—heldy-it-must-be-nubtished-2e-days
prior-to—the—hearings

+3¥£2) 1If it is impossibla to formulate such an
estimatey the ageocy shall file with the administrative code
com@itiee_and the secretary of state a_statemepi _oxplaining
the reasons for impossibility of formulation mast-—be
publ+shed—instead-of-the-estimate.

L3) _Witpip 20 days after. receiving the statement from
the _agencye the _administrative . code commitiee shall file
with the secretary of state a3 siatement ihais

{a)__aperoves jts adequacyi

ib} objects 1o its adequacyi ar

{cl _disagress with_ _fhe ._agency _on ihe _guesticn of
whether it is impgssible o formulate such an estimates

L2y __If _the adepipnistrastive code commitiee and the
agency agree on a3 revised statement Lo replace _a_  statement
phjected to Dy the adpinistrative code comaittesz. it shall
be filed with the _secretary of states. Ifs howevers 2o
agresment i3 col. resched wmikhin 20 days of the filing.of ihe
committea’s __objeclione Lhe _commitige _shsll notify _ihe
governor of suci facts Qo writings explaiging its. objections
to_xne statemepnt filed and the _goverpor shalls_  within. 20
days of receipt of the commitfee’s notices file with the
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secretary of stetg coc the administrative code. Compitiee 3
stetapent containing the ionformetion specified in subseciticn
{1} _or (2)a

133 _The _statement approved by ihe adminisiraiive code
committes Or the statesent filsg by the gowernor _shall. ke
nublisbed~-bx_-1hg_-SESngazx._QI_.szatﬁ_in;;he-:ssisiac_ann
mailed to persons whe have recuested advance nciice _of _the
2gency?s _rulemaking proceedingss This. statepent _gust be
published and mailed at least 20 days prior to the adoptiogns
2geodsents or repeal of the rulee If a bearing is helds _ihe
statemepnt must be published 2C days prior to the hearings

t5¥(6) This section does npot oapply to rulemaking
pursuant to 2-4-203.

+5¥£1) The final adoptions arendments or repeal cf a
rule is not subject to challenge in any ccurt as a result of
the inaccuracy or inadeguacy cf a statement required under
this section."

-Endg-

-3-



STATE OF MONTANA
REQUEST No. _170-81
FISCAL NOTE

Form BD-15
In compliance with a written request received _January 21 ,19 81 , there is hereby submitted a Fiscal Note
for HB 329 pursuant to Chapter 63, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legisiature upon request,

DESCRIPTION OF PROPOSED LEGISLATION:

Proposed legislation generally revises procedures for requests of administrative code
comnittee for economic impact statement and publication of statements by Secretary of
State.

FISCAL IMPACT:

None anticipated.

e T

BUDGET DIRECTOR |
Office of Budget and Prdgfam Planning

Date:J‘?—lD'S'/
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Approved by Committee
on State Administration
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A BILL FOR AW ACT ENTITLED: ™AN ACT TO GEMERALLY RLCYISE THE
PROCEDURE FOR GCRTAINING AN ECONONMIC IMPACT STATEMENY
RUEQUIRED  3Y  THZ ADMINISTRATIVC CaOPE  CIM-ITTER  AsD  ITS
PUBLICATION BY THE SECRETARY OF STATE; AMENOING SECTION

2-4~4059 MCAW"

BE IT ZMACTED 3Y THE LEGISLATURE OF TH: STATE COF MONTANA:R
Section 1. Section 2-4-405y HKCAy is amended to rezd:
u2-4-405, Sstimate of economic impacte {1} Ugon

requezst of the administrative cocde comaittees an agency

shall prepare a statement of the estimated =conomic impact
of the adoptione amendments or repeal of a ruls as propesede.

The statement must include an estimate of:

{2} the cast to the state of administerinog and
enforcing the rulej

{b} the aggregate cost of compliance to all persons
affected; and

{c) any =aconomic benefit of compliance to 211 persons
affacteds

t+23—~Fhe-stntement-must-ve—Ffited-with-the-sscretnry-—of
stute-—for-pupticetion-in—the-register-2nd-meited-te-persons

nav-nave-requested-edvence—notice—of-the-nyencyXs-rulemaking
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proceedingss—Fhe—stotement—must-be—pubtished-and--marted-—at
teast-28-days-prier-to-the-adoptiony-amendmenty—or-repeat-of
the-rutes—-if-o-hearing~is—heldy~it-must-be-pubi+shed-28-doays
prior-to-the-hearings

£3¥£{2) If it is impossible to formulate such an
estimates the agency sbhall file with fhe administralive gode
compittee and the secretary of state g statement  explaining
the reasons for impossibility of foraoulation mast--be
pubtished—+nestend-of-the-estimate.

43) Witbin 20 days after receiving the statement  from
the _agencys _the  aduinistrative code commitiee shall file
with the secretary of state a stafemept that:

fa)__approyes its adequacys

ib) _objects to its adequacyi or

ic) _disagrees with the _agency _on _the guestion .of
whether it is impossible Lo formulate such an estimages

{4} I1f _the _admipistrative _code comamitiee aud _ithe
agency agree on a revised statewent to replace  a  statemept
abjected _to by the admipistrative code compitiess jt_shall
be filed with the _secretary of states Ifs bhowewers _an
agresment is cot reacbed within 20 days of the filing of ths
committes®s _objections _the _commitice shall _potify _ihe
governor of sucn facte in writings explainiong its gbjections
to tbe_statemepti filed and tbe _goverpor  shalls _within 29
days__of _receipt of the committee®s notices file with the

SECOND READING

HB 3249

>
-L



11
12
13
14
15
16

17

LC ©glo/01

secrelary of state ang the admipistrative code _comrmittee _a
statezment containing the informetion specified in subsection
{11 gr {2)a

12} _The statewent appsoved by the administrative code
sos@ittec or the statement filed by fhe _gowvernor _shall_ . be
nuhlisbeﬂ--bx.-zna__sgnrﬁiazx-_gf__staxa_1n;tne-zegistg:_ann
mailed to_persons who have regquested advance potice  of _the
ageacy®s _rulemaking _proceedingss This _siatement _must be
published apd mailed at least 20 days prior to the adoptions
2meodeents or repeal of the rules If & bearing is belds _the
siatement must be published 20 days orior ta_ihe bearinga

t*¥{68) This section does not apply to rulemaking
pursuant to 2-4-303,.

+5¥11) The final adoptions amendmente or repeal cf a
rule is not subject to challenge in any ccurt 3s 3 result of
the inaccuracy or inadequacy c¢f a statement required under
this section."

-End-
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Approved by Committee
on State Administration

HOUSE =ILL NO. 329

ISTRUDUCED BY KANDULH. PAVLOVICH, KROPP

A BILL FOR AN ACT ENTETLED: “AN ACT TO GENERALLY REVIST THC
PRICEDURE FOR SBTAINING AN ECONOMIC IMPACTY STATEMENT
REQOIRED #¥  THE AJMINISTRATIVE CO2E COMMETTED  ahT ITS
PYBLICATION BY THE SECRETARY OF STATE; AMENDING Stc¥ien

SELCTIONS 2-4-305 AND 2-4-4G5. MCAL™

Bf IT ENACTED BY THE LEGISLATURL OF THE STATE JF MONTANA:
Section le Section 2-4-405y MCAs is amended to read:
"2-4-405« Fstimate of economic impactes (1} Upon

request of the admwinistrative code committes BY_ A VOTE OF AT

LEAST SIX _MEMBERS AT AN COPEN__MEETINGs an agency shall

prepare a statement of the estimated eceonomic impact of the

adoptions amendments or repeal of a rule as proposeds The
statement must include an estimate of:

{a) the c¢ost to the state of administering and
enforcing the rule;

{ob) the aggregate cost of compliance to all persons
affected; and

{c) any =conomic benefit of compliance t2 all persons
affecte.d.

t24--Fhe—-statement-must-be—filed-with-the-secretary-of

state—for-publication-in-the-reqister-and-matred-to-—persons
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nho—Ray--requssted- edvance-notice-sf-the-agency?s-rotemaking
preceedingsv——Ffhe--statement-mast-be-pubtirshed-and-maited-at
teast-20-days—prior—to-the-adoptiony-amendmenty—or—repeal-of
the-rotes—if-—o-Rearing—t+s—hetdy- tt-most-be-poblished-2o-days
prier-to-the-hearings

(2) __A_REQUEST MUST BE_MADE_BY THE COMMITIZE PRIJR o

THE _FINAL _AGENCY ACTION_ON THE RULE AND SHALL SUSPEND ANY

RULEMAKING PROCEEDINGS UNDER THIS CHAPTER THEN IN EFFECY IF

A_RULEMAKING HEARING DN_THE PROPOSAL REMAINS TO_BE _HELDy AND

SHALL _NULLIFY _ANY KULEMAKING PROCEEDINGS THEN IN_EFFECT IF

A_FINAL PULEMAKING HEARING HAS ALREADY BEEN _HELD JR__NO

HEARING HAS BEEN__SCHEDULED_ BY THE AGENLY. IF RULEMAKING

PROCEEJINGS_HAVE BEEN__SUSPENDED_OR_NULLIFIED UNDER_ THIS

SUBSECTIONy THOSE PRAOCEEDINGS MAY ZEGIN _AGAIN 20 DAYS AFTER

THE_PUBLICATION_OF THE IMPACT STATEMENT OR__THE _STATEMENT

FItED BY THE GOVERNOR PURSUANT _TO  SUBSECTION (6)e THE

COMMITTEE MAY AITHORAW ITS REQUEST FOR__AN_ _ECONOMIC _IMPACT

STATEMENT AT _ANY TiMCa

+33422§3) If 1t i1s impossible to formulate such an

estimates the agency shall file with_the administrative code

committee snd_the secretary of state_a_statement _explaining

the reasons for  impossibility of formulatton most——be
pudtished—instead-of-the-estimate.

£3ri4) _Within_ 20 days after receiving the A statement

PROVIDED FOR__In SUBSECTIUN (1)} OR (2] from_the agencys the

SECOND READING

-2~ HE8 329
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administrative code committee shall file with ithe secretary

of state a_statement that:

{a} _approves tts THE adequacy OF _THE_ IMPACT STATEMENT;

{b)_ _objects _to +ts THE adequacy OF_ _THE _IMPACT
STATEMENT; or

{c) _disagrees with__the agency on_ _the _guestion__of

whather it is_impossible to_formulate such_an estimates

f4¥(5) _If _the _administrative_ _code committee_and_the

agency _aqree _on_a revised statement to_replace _a__statement

objected to_ by the administrative code committees it shall

be filed with the secretary of statcs _Ifs howevers _an

agreement is_not _reached _within 20 days_of the filing of_the

committee's objections _the_ committee__shall_ notify _the

governor of such foacte in writings explaining its objections

to_the statement filed and the governor__shalls within_ 20

days__of receipt of_ the committee®s notices file with the

secretory of state and the adminjistrative code _committee =a

AN IMPALT statement containing the information_specified_in

subsection_ {1} or A__STATEMENT _OF IMPOSSISBILITY UNDER

SUBSECTION {2).

£53(6) The_ _statement . _approved by the sdministrative

code committee or the statement fFiled by the governor shall

be _published by the secretary of state in the register and

mailed to_persons who_have requested advance notice of the

agency's rulemaking proceedingse _This_ _statement must be

—3- HB 329
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published _and mailed at__least 28 30 days _prior to _the

helds the statement must be published 20 _days prior_ _to_ _the

hearinge NOTICE OF A _HEARING OR FINAL AGENCY ACTION _ON_THE

RULE MUST BE GIVEN IN_ ACCORDANCE WITH 2-4-302.

t4+£63{7) This section does not apply to rulemaking
pursuant to 2-4-303.

+534¥3(8) The final adoption, amendments or repeal of
a rule is not subject to challenge in any court as a result
of -the inaccuracy or inadequacy of a statement required

under this section."

SECTION_ 2. SECTION 2-4-3059¢ MCAy IS AMENDED_ _TO_ READ:

"2-4-305« Requisites for wvalidity =-- authority and
statement of reasonse (1) The agency shall consider fully
written and oral submissions respecting the proposed rulae
lpon adoption of a rules an agency shall issue a concise
statemant of the principal reasons Ffor and against its
adoptiones incorporating therein its reasons Ffor overruling
the considerations urged against its adoptione When no
written or oral supmissions have been receiveds an aqgency
may omit the statement of reasons.

(2) Rules may not wunmnecessarity repeat statutory
language« whenever it is necessary to refer to statutory
1anguage in order to convey the meaning of a rule

interpreting the languages the vreference shall clearly

4= H3 329
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indicate that portion of the Tanguage which is statutory and
the portion which is amplification of the language.

{3y €ach rule shall include 3 citation to the specific
Jrant of rulemaking authority pursuant to which it or any
part thereof is adoptede In additions each rsrule shall
include a citation to the specific section or sections in
tha Montana Code Annotated which the rule purports to
impfements

(4) To ne effectives each substantive rule adopted
must be within the scope of authority confzrred and in
accordance with standards prescribed by other provisions of
lawe

{5} Whenever by the express or implied terms of any
statute a state agency has authority to adopt rules to
tmplamentes intarprety make specifics or otherwise éarry out
the provisions of the statutes no rule adopted is valid or
effective unless consistent and not in conflict with the
statute and reasonably necessary to effectuate the purpose
of the statutee

{5) No rule is valid unless adopted in sSubstantial
compliance «ith 2-4-302 or 2-4-303 and this section and
unless notice of adoption thereof is published within &
months of the publishing of notice of the proposed rules

Howevers if rulemaking proceedings are suspended by action

of the administrative code_committee prior_to the expiration

—5- HR 329

HE 0329/02

of the t—month deadline _provided for in_this subsections_the

agqency mays following _acceptance_ of _the economic impact

statement_by_the_committees proceed with rulemaking during a

time periocd eaquivalent to_that portion of the 6-month _period

that remained prior tc the action of the committee.”

-End—

—om HB 329
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HOUSE BILL NO. 329

INTRODUCED BY KANDUCHes PAVLOVICHe KROPP

A BILL FOR AN ACT ENTITLED: AN ACT TO GENERALLY REVISE THE
PROCEDURE FOR OBYAINING AN ECONOMIC IMPACT STATEMENT
REQUIRED BY THE ADMINISTRATIVE CODE COMMITTEE AND ITS
PUBLICATION BY THE SECRETARY OF STATE; AMENDING SE£EFioN

SECTIONS 2-4-305 AND 2-4-405¢ MCA.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section la Section 2-4-405¢ MCAs is amended to read:

"2-4-405« Estimate ofF economic impacte (8 9] Upon

LEAST_ _SIX MEMBERS AT _AN__OPEN__MEETINGs an agency shall
prepare a statement of the estimated economic impact of the
adoptiony. amendmente or repeal of a rule as proposed. The
statement must include an estimate of:

{a) the cost to the state of administering and
enforcing the rule;

{b} the aggregate cost of compliance to al) persons
affected; and

(c) any economic benefit of compliance to all persons
affected.

+23--Fhe-——statement-must-be—fited-with-the-secretary-of

state—Ffor-pubirecation-in-the—register-and-maited-to-—persons
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HB 0329,03

who-have-requested-advance-notice-of-the-ageneyta—rulemaking
proceedingss——The——statement—most—be-pubtished-and-maited-ae
tease-28-days-prior-to—the-sdoptionvy-amendmenty-or-repeat-of
the-ruter-if-a-hearing-is-heldy-it-nust-be-pubiished-20-days
prior—to-the-hearings

f2)__A_REQUEST MUST BE_ MADE_BY THE COMMITTYEE _PRIUR__TO

JHE _FINAL AGENCY ACTION ON THE RULE AND_SHALL SUSPEND_ANY

RULEMAKING PROCEEDINGS UNDER THIS CHAPVER THEN IN_EFFECT IF

A_RULEMAKING HEARING ON_THE_ PROPOSAL_REMAINS TO_BE_MELD, AND

SHALL NULLIFY ANY RULEMAKING PROCEEDINGS THEN IN _EFFECT IF

A_FINAL RULEMAKING_HEARING _HAS _ALREADY__BEEN__HELD OR__NO

HEARING _HAS_ _BEEN__SCHEDULED BY THE_AGENCY. IF RULEMAKING

PROCEEDINGS HAVE BEEN_ SUSPENDED__OR__NULLIFIED _UNDER__THIS

SUBSECTIONs _THOSE PROCEEDINGS MAY BEGIN_AGAIN 20 DAYS AFTER

JHE PUBLICATION DF_THE IMPACT STATEMENT OR__THE SYATEMENT

FILED_ BY _THE _GOVERNOR PURSUANY TO SUBSECTION _(b6)e THE

COMMITTEE MAY WITHORAMW ITS REQUEST FOR _AN__ECONOMIC IMPACT

STATEMENT AT ANY TIME.

+3+t23¢3) If it is impossible to formulate such an

estimates the agency shall file with _the _administrative code

committee_and the_secretary of state a statement _explaining
the reasons for impossibility of formulation muest——be
puebitshed-instead-of-the-estimote.

£33(4)__Within 20 days_after receiving the A statement

PROVIDED _FOR__IN_SUBSECTION (1) OR t2¥ (3) from_the agencys

-2~ H3 329
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the_ _administrative _code committee shall file with_ the

secretary of state a statement that:

{a) _approves its THE adequacy OF THE IMPACT STATEMENT;

{b)} _objects to #ts THE adequacy OF__THE _IMPACT

STATEMENT; or

fc) disagrees with__the agency on__the _question__of

whether it is _impossible to formulate such an estimate.

+4¥{5} _If _the__administrative code committee and the

agency_agree on_a_revised statement_to replace a statement

objected _to_ by the administrative code committeey jt shall

be filed with the secretary of statee. Ify howevers an

agreement _is _not reached within 20 days of the filing of the

committee’s objections the committee shall notify the

governor of such facts in writingy explaining its objections

to _the statement Ffiled and the qgqovernor shalls within_ 20

days _of receipt _of _the committee®s noticey file with the

secretary of state and the administrative code _committee =a

AN__IMPACT statement containing the information_specified in

subsection {1} _or A__STATEMENT OF IMPOSSIBILITY _ UNDER
SUBSECTION $2% {3}«

code committee or the statement filed by the governor shaill

roved by the administrative

be__published by the secretary of state in the_register_and

mailed _to persons_who_have requested_advance notice of _the

agency®s _rulemaking__proceedingss _This__statement must be

-—1a HE 329
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published and majled at least 268 30 days_ _priar to _the

adoptions amendments or repeal of the rule. If _a _hearing is

helds the statement_must_be published 20 days prior _to _the

hearinge NOTICE_OF A HEARING OR FINAL_ AGENCY ACTION ON_THE

RULE _MUSY BE _GIVEN_IN_ ACCORDANCE WITH 2-4-302.

t43463(7) This section does not apply to rulemaking
pursuant to 2-4-303.

+5¥4{¥3(3}) The final adoptions amendments or repeal of
a rule is not subject to challenge ia any court as 2 result
of the inaccuracy or inadequacy of a statement required

under this section.”™

SECYION 2. SECTION 2-4-3053s MCAy IS AMENDED TO_READ:

"2-4-305. Requisites for wvalidity -- authority and
statement of reasons. (1} The agency shall conasider fully
written and oral submissions respecting the prbposed rule.
Upon adoption of a rules an agency shall issue a concise
statement of the principal reasons for and against its
adoptions incorporating therein its reasons for owerruling
the considerations urged against its adoptions When no
written or oral submissions have been receiveds an agency
may omit the statement of reasons.

{2} Rules may not unnecessarily repeat statutory
languagee Whenever it is necessary to refer to statutory
language in order to convey the meaning of a rule

interpreting the 1languages the reference shall clearly

— 4= HE 329
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indicate that portion of the language which is statutory and
the portion which is amplification of the language.

{3) Each rule shall include a citation to the specific
grant of rulemaking authority pursuant to which it or any
part thereof is adoptede 1In additiones each rule shall
include a citation to the specific section or sections in
the Montana Code Annotated which the rule purports to
implements.

{4) To be effectives each substantive rule adopted
must be within the scope of autherity conferred and in
accordance with standards prescribed by other provisions of
1awse

(5) whenever by the express or implied teerms of any
statute a state agency has authority to adopt rules to
implements interprete. make specifics or otherwise ;arry out
the provisions of the statutes no rule adopted is valid or
effective unless consistent and not in conflict with the
statute and reasonably necessary to effectuate the purpose
of the statutee.

(6} No rule is valid unless adopted in substantial
compliance with 2-4-302 or 2-4-303 and this section and
unless notice of adoption thereof is publtished within &
months of the publishing of notice of the proposed rules

Howevers if rulemaking proceedings are suspended by _action

of the administrative_ code committee prior to the expiration

- HE 329
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of the é6-month _deadline_provided for_in_this_subsections_ the

agency mays_ following _acceptance _of__the_economiy _i-sact

statement by the committeey proceed with rulemaking during a

time period_equivalent to that portion of the é-month _period

that remained prior_to the action of_the committee.”

-End~

-6~ Ay
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HOUSE 8ILL NO. 329

INTRCDUCED BY KANDUCHes PAVLOVICHs KROPP

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE THE
PROCEDURE FOR OBTAINING AN ECONOMIC IMPACT STATEMENT
REQUIRED BY THE ADMINISTRATIVE CODE COMMITTEE AND ITS
PUBLICATION BY THE SECRETARY OF STATE; AMENDING SEEFIEN

SECTIONS 2-4-305_AND 2-4-%05e MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section-tr-—Seectiton——E-4-485y--HCAvy—is-amended-to-reads
B -4-405s—-Estimate——of--ceonomire——impaces--——{tt3—-dpon

request-of-the—admintstrative-code-commiteee BY-A-VOFE-B8F-AT

EEAST-——SEA——MEMBERS—~AF ~—AN-—BPEN-—MHEETINGv——on-agency-shall
prepare-a-statement-of—-the-estimated-econemire—impact—of——the
adoptiony-—amendmenty—-or--repeat—of-a-rule-as-prepoyeds-Fhe
statement~must—+nc+uﬂe—eu-estiﬂetg—ofo
tar-—the—-ecast—-to——the-—state--of--admint stering-—-and
enforcing-the—rulet
thy--the--aggregate——cost--of-compitanee-to-att-persons
affectedt-ond
tei-—any-economic-benefit—of-compiitonce-+to~-ati--persons
affecteads
t24--Fhe--statement-must-be-filted-nith-the-secretary—of

state-for-pubitcotion-in-the-register-and-matied-to--persons
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who-have-requested-adveance-notice—of-the-agencyis—-rulemaking
proceedingss——Fhe--statement-mist—he—pubtished-and-maited-at
teast—26-duys-prior-to-the-sdoptionv—anendmenty—or-repeat-—of
the-rutes—if-a-hearing~tra-netdv-tt-most-be-published-26-days
prior-to—the-hearings

$£23-—A-REQUEST-MUSF-BE—MADE-BY¥-FHE-EBMMIFFEE——PRIGR—-F8

FHE~ - FENAE -~ AGENE¥-—AEFIBN-BN—FHE-RULE-ANB—SHALE-SUSPENB-ANY

RULEMAKENG-PROEEESINGS-UNDER-FHES-EHAPFER-FHEN-_EN-EFFECF——#F

A-RUEEMAKENG—HEARING-ON-FHE-PROPESAL - REMAENS-FB-BE-HEESy-AND

SHALE-—NYEEEF¥——ANY¥-RULEMAKENG—PREBEEEDINGS~FHEN-FN-EFFEEF—IF

A=FENAL~RULEMAKRENG-HEARENG—~HAS~—AEREADY¥ ——BEEN--HELB--BR--NG

HEARENG—~HAS - ~BEEN-~SEHEBULED~——B¥--FHE-AGENEY o— EF~RULEMAKENG

PROEEESENGS—HAVE-BEEN--SUSPENBED —BR--NUELF FEB-—UNDER- - FHES

SUBSEECFIOMy--FHOSE-PRECEEDINGS-MAY-BEGIN-AGAIN-20-BA¥ S~ AFFER

FHE-PUBLHEATEON-BF - FHE-FMPACT--STAFEMENT ——BR - —FHE——STATEMENT

FHER-—B¥-——~FHE-~GOVERNGR-—PURSHANF~ - ¥~ SUBSEEFEON-——t 61 w-FHE

EOMMEITFEE-MAY—WETHIRAN-FFS-REQUE ST-FOR-—AN-—ECONEMIE--FMPAET

SFAFTEMENT-AT-ANY-FIMESs

$+33421{3) -$F-—1t-—ts——itmpoasible-—to-formolate-such-on

estimatey the-agency-shalti-file-with-the-admintstrative—code

committee-and-the-secretary—of —state—a-statement--exphtaining

the--—reasons-—-for-—-impossihittey-—of--formatation--most——be
pobitehed-instend-of-the-eatimates

f31t4)-—Hithin-20-days—after—receiving the A statewent

PREVIDED-—FOR-—IN-SHUBSEEFIBN-11}-6R-{2)-13} from—the-agencyy
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the--administrative-~code-——commt ttee——shati-—fite——with--the

secretary-of-state-a-statement—thats

ftay-——spproves its FHE sdequecy GF-FHE-IMPACI-STAFEMENTH

tby-—objeets——~—to-—-—its FHE adeguacy OGF-—FHE-—EFMPAEF

STATEMENTL-or

tef--disngrees-nirth——-the-—agency--on--the--goestion—-of

whether—-tt-ie-tmpossible—to-formetote-svch-an—estimates

143 $53——if——the--admintstrative-—code—comnititee-—and-the

agency—aqree-on-—a-revised-statenent—-to-replace--a--statement

obqected——to--by-the-adatnistrative-code-committeey—tt—shatd

pe—fited~with~——the-—secretary—of—stater-—{fy--howeverv--an

agreement-is-not-reached-within-Z28-deys-of-the-fittnq-of-the

committesis—-—objectiony--the-—committee-—shali-—notify--the

governor—cf-suvch-facty-tn-writingv-explaintng-ita-objections

to—the-statement—fided—and-the--governor-—shativ-—within—-26

days——of-—receipt—of-—the-committeets—noticer-fite-with—-the

seeretary-of-3tate-and-the~-administrative-cede--committee—-@

AN-—EMPAET statement-containtng the-information-specifted-in

subsection——ftH-—or A--SFAFEMENT—OF-—FIMPESSESTEEFY-——UNBER

154163 —Fhe-—statement-—approved——by-the-administrative

code-committee-or—the-statement~filed-by-the-qovernor——shaid

ba-~nuhiished--hy-the-secretary-of-state-in-the-register-and

marded-to-persons-who-have-reque sted-advance-notice-~of-—the

agereyis——rultemsking-—proceedingss-—Fthis—~statement-—-must-be
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pubiished-and-mailted-st——teast 20 30 days-—prier--—to—_-the

adoptiony-—amendmenty-or-repesi-of-the-rutes-if-a-hearing-ts

heldy-the—statement-must—be-publtshed-28-days-prior——to--the

nesrings NOFIEE--OF ~A-HEARING-OR-FENAL - ACENEY-AETEON-ON-FHE

RULE-MUSF-BE~GIVEN-—EIN—ACCORBANEEWITH-7-4-302~

4146311 F-—Fhis-section-does—not—-apply-—to--rutemaking
pursoant-to—2—4-383s

+51+1¥148 - —Fhe——Final-adoptiony-amendmenty—or—repeat-of
a-rote-trs-—not—subject—to-chaitenge-tn-any-court-as-a--resoht
of—-the-—inacearacy——or——inadeqguecy-—of—a—statement-requtres
ufder—-this-sections®

SECYION 1. SECTION 2-4-405s MCAy IS AMENDED _TO__READ:

"2-4-405. €etimate———of-——economte Econemic impact
statement. (1) Upon written reguest of the administrative

code committee based upon__the affirmative reguest of at

least five members of the committee 3t an open _meetings an

agency designated by _the_committee shall prepare a statement

of the estimated economic impact of the adoptions amendment.

or repeal of a rule as proposed. The administrative code

committee may alsoy by contracty prepare_such an estimates

Except  to the extent that the regquest expressly waives any

one _or more of the followings the regquested statement must

include and__the_ statement prepared by the committee may

include an-~estimate—of:

ta—-the--cost——to--the--state--of--sdmintstering---and

-4 HB 329
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enforeing—the-roles
tht--the—aggregate--cost——cf-compiiance-to—ati-persens
affectedt-andg
tey--any—economic-benefit—of-compiiance—to-ali——persons
affecteds

{3} a description of the classes of persons who wiltl

be affected by the proposed _rules _including_ _classes _that

will bear the costs_of the proposed rule and _classes that

will benefit from the proposed rule;

(b} _a_description_of the probable economic _impact of

the _proposed _rule upon_affected classes of persons_and

quantifyings _to the extent practicables that impact;

{c} _the probable costs to the agency _and to_any other

agency of _the_implementation_and_enforcement of the proposed

{d) __an__analysis comparihg the costs_and benefits of

the proposed _rule to _the costs _and benefits of inaction;

{e} an_analysis that determines whether there are less

costly methods or less intrusive methods for _achieving_ _the

purpose of the proposed rule;

(f}_ _an analysis of any 3alterpnative _methods_ for

achieving _the purpose_ _of_ _the proposed__rule__that were

seriously comsidered by the agency and the redasons why they

rere rejected in_favor of the proposed rule;

19)__a determination as_to_whether the proposed__rule
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represents__an__efficient_allocation__of public_and private

resourcesj and

{h} _a_guantification or description of the_ _data_ _upon

which__subsections_ {l}{a) through_ ([1)(h]} are_based and_ an

explanation of how the data_was_gathered.

{2} A_reguest must be made by the commjttee prior_ _to

the final _agency _action _on_the rule and_shall_suspend for

not more_than & months any rulemaking proceedings under this

chapter then_in _effecte. If a final rulemaking hearing has

already _been_held or_no_hearing has_been_scheduled by the

aqencysy a_rehearinge or _initial hearings must be held by the

aguzncy upon_approval of the_statement by the _administrative

code committee _or by the governmors, Mritten notice of the

committee's decision_to_prepare a _statement shall be sent to

the _agency and has _the same effect as a_committee reguest to

an_agencye. The statement must be filed with the secretary of

state for publication in the registery_ filed_ with - the

administrative code committee _and with the governors and

mai led to persons who have requested advance notice of the

agency's rulemaking proceedings within 3__sonths of the

committee’s request. Fhe-statement--must-—-be--published--and
matied-at—Feast-26-days-prior—to—the-adoptiony-amendmenty-or
repest-——of--the--rodevr-~ff--a-—-hesring--its--heldy-rt-must-be

publtehed-20-days-prior-te-the--hearing The committee may

withdraw__its reguest _for economic_impact statement at_any

-6 HE 329
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time.

t31-—F#f-it-it2-imposrsidie~toformtiate-such-an-estimatey
the~-reasens——fer——impossibititty—of-—-fermutation——must—-~--be
pub}itshed—instead—of-the-estimater

+4+{3) This section does not apply to rulemaking
pursuant to 2-4-303.

+5%(4) The final adoptions amendments or repeal of a
rule is not subject to challenge in any court as 3 result of
the inaccuracy or inadequacy of a statement required under

this section. Howevers the committee may _approve or

recommend _disapproval _of any statement prepared by an agency

or _under_ _contract for_ the_ committee_ _that it determines

inadequately covers _those _items_contained _jn__subsections

[1){a}_ _through ({(1l){h}e No_agency may initiate_ogr_continue

rulemaking proceedings__once suspended for any rule

substantially the same as__the rule for which proceedings

were_susgended until approval of _the_applicable_statement by

the committees or the governor pursuant to subsection__{(5)s

or _ _until expiration of & months following suspension of the

rules whichever occurs firste Following approval or

expirations _notice__of hearing shall be given in_accordance

with 2-4-302(4}»

{5} if the committee recommends_ _disapproval of an

economic__ impact _statements it shall give written notice to

the governor of_ that facte. The governor shall within 5 _days
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of _receipt _of _the committee®s notice of recommendation

either approve or disapprove_the economic impact _sStatement.

The _qovernor _shall not act to _approve or disapprove_a

statement prior to receipt of notice_from the committee.™

SECTION 2. SECTION_2-4-305s MCAs IS AMENDED YO _READ:

#2-4-305. Requisites for walidity ~-- authority and
statement of reasonse. {1) The agency shall consider fully
written and oral submissions respecting the proposed rule.
Upon adoption of a rules an agency shall issue a cancise
statement of the principal reasons for and against its
adoptions incorporating therein its reasons for overruling
the considerations wurged against its adoptione Hhen no
written or oral submissions have been receiveds an agency
may omit the statement of reasons.

{2) Rules may not umnecessarily repeat statutory
language. Khenever it is necessary to refer to statutory
1 anquage in order to convey the meaning of a rule
interpreting the languages the reference shall clearly
indicate that portion of the language which is statutory and
the portion which is amplification of the language.

{3} Each rule shall include a citation to the specific
grant of rulemaking authority pursuant ko which it or any
part thereof s adoptede In additions each rule shall
include a citation to the specific section or sections in

the Montana (Code Annotated which the rule purports to

—-8- HB 329
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implement.

{#) To be effectives each substantive rule adopted
must be within the scope of authority conferred and in
accordance with standards prescribed by other provisions of
lawe

{(5) Whenever by the express or imaplied terms of any
statute a state agency has Jauthority to adopt rules to
implementy interprets make specifics or otherwise carry out
the provisions of the statutes no rule adopted is valid or
effective unless consistent and not in conflict with the
statute and reasonably necessary to effectuate the purpose
of the statute.

(6} Mo rule is valid unless adopted in substantial
compliance with 2-4-302 or 2-4-303 and this section and
untess notice of adoption thereof is published within 6
months of the publishing of notice of the proposed rules

Howevers if rulemaking proceedings are _suspended__by _gction

of  the administrative code committee UNDER 2-4-40S5 prior to

the expiration of the 6-month deadline provided for in_ this

subsectiones the agency maye following acceptance of the

economiC_impact statement by the committees BY THE GOVERNORs

OR _THE EXPIRATION DF__ &6 MONTHS_ FROM_ THE _ACTION_ _OF_ _THE

COMMITTFE__SUSPENDING THE RULEs proceed with_ rulemaking

during a time period__equivalent to__that_porticon__of_ _the

é-month period that remajned prior _to_the action of _the

-g9- HB 329
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committee or that_ additional period of _time necessary_ _to

provide notice_ of_ _and_ _conduct a_hearing and_adopt _a_rule

following the approval of an economic iwmpact statement.™

-10—-
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March 25, 1981

SENATE STANDING COMMITTEE REPORT
(State Administration)

That House Bill No. 329 be amended as follows:

1. Page 1, line 11 through page 4, line 11.

Following: Page 1, line 10

Strike: Section 1 in its entirety

Insert: "Section 1. Section 2-4-405, MCA, is amended to read:

"2-4-405.  Batimate-ef-econemie Economic impact statement.
(1) Upon written request of the administrative code committee
based upon the affirmative request of at least five members of
the committee at an open meeting, an agency designated by the
"OmT{EE?E shall prepare a statement of the eatimated economic
impact of the adoption, amendment, or repeal of a rule as pro-
posed. The administrative code committee may also, by contract,
prepare such an estimate. Except to the extent that the request
expressly waives any one or more of the following, the requested
statement must include and the statement prepared by the committee
may include an-estimate-of:

{a}-the-cost-to-the-stato-of-administering-and-enforaing-the
rates

t{b}-the-aggregate-cost-of —complianee-to-all-persons-affeeredyr
and

{er-any-ecconemic-penefit-of-eomplianee ~to—alrl-peraons —affeetedy

(a) a description of the classes of persons who will be affected
by the proposed rule, including classes that will bear the costs
of the proposed rule and classes that will benefit from the proposed
rule;

(b) a description of the probable economic impact of the proposed
rule upon affected classes of persons and quantifying, to the extent
practicable, that impact;

(c) the probable costs to the agency and to any other agency of
the implementation and enforcement of the proposed rule and any
anticipated effect on state revenues;

(d) an analysis comparing the costs and benefits of the proposed
rule to the costs and benefits of inaction;

(e) an analysis that determines whether there are less costly
methods or less intrusive methods for achieving the purpose of
the proposed rule; '

(f) an analysis of any alternative methods for achieving the
purpose of the proposed rule that were seriously considered by
the agency and the reasons why they were rejected in favor of the
proposed rule;

(g) a determination as to whether the proposed rule represents
an efficient allocation of public and private resources; and

(h) a quantification or description of the data upon which
subsections (1) (a) through (1)(h) are based and an explanation
of how the data was gathered.

(2) A request must be made by the committee prior to the final
agency action on the rule and shall suspend for not more than 6
months aqzrrulemaklng proceedlggs under this chapter then in effect.
TIf a final rulemaking hearing has already been held or no hearing
has been scheduled by the agency, a rehearing, or initial hearing,
must be held by the agency upon approval of the statement by the
administrative code committee or by the governor. Written notice
of the committee's decision to prepare a statement shall be sent
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to the agency and has the same effect as a committee request to
an _agency. The statement must be filed with the secretary of
state for publication in the register, filed with the administrative
code committee and with the governor, and mailed to persons who
have requested advance notice of the agency's rulemaking proceedings
within 3 months of the committee's request. Yhe-statement-musti-be-
Pl shed- and- madiled- at-leasti- 20 days- prior-to the adoption.
SNeNanet gy — 0r- repeal- of- the-rudes--JIf-a-hearing-dieheld - id-mus+
e pubidi-shed 20-days-prior-+4o-4he-hearing The committee may
withdraw its reguest for an economic impact statement at any time.

31 1t s ampossidle to- formpB ate- such- af- est-inatey - £he .
rensons-for--dmposeibility- of- formulation met- be- published-instead
of-the--estimates—

{43(3) This section does not apply to rulemaking pursuant to
2-4-303.

+53)(4) The final adoption, amendment, or repeal of a rule is not
subject to challenge in any court as a result of the inaccuracy or
inadequacy of a statement required under this section. However,
the committee may approve or recommend disapproval of any statement
prepared by an agency or under contract for the committee that it
determines inadequately covers those items contained in subsections
(1)(a) through (1)(h). No agency may initiate or continue rulemaking
proceedings once suspended for any rule substantially the same as
the rule for which proceedings were suspended until approval of the
applicable statement by the committee, or the governor pursuant to
subsection (5), or until expiration of 6 months following suspension
of the rule, whichever occurs first. Following approval or expiration,

notice of hearing shall be given 1in accordance with 2-4-302(4).

(5) If the committee recommends dilsapproval of an economic
impact statement, it shall give written notice to the governor of
that fact. The governor shall within 5 days of receipt of the
committee's notice of recommendation either approve or disapprove
the economic impact statement. The governor shall not act to
approve or disagprove a statement prior to receipt of notice from
the committee.

2. Page 5, line 25.
Following: "committee"
Insert: “under 2-4-4053"

3. Page 6, line 3.

Following: "committee”
Insert: ", by the governor, or the expiration of 6 months from the

action of the committee suspending the rule"

4. Page 6, line 5.

Following: "committee"
Insert: "or that additional period of time necessary to provide

notice of and conduct a hearing and adopt a rule following the
approval of an economic impact statement”



R State of Hontana
: MOffice of the (Havernor
Helenn 39620

TED SCHWINDEN
GOVERNOR

April 20, 1981

The Honorable Jean A. Turnage
President of the Senate
‘State Capitol

Helena, Montana 59620

The Honorable Robert L. Marks
Speaker of the House

State Capitol

Helena, Montana 59620

Dear Senator Turnage and Representative Marks:

In accordance with the power vested in me as Governor
by the Constitution and the laws of the State of Montana,
I hereby veto House Bill No. 329, "AN ACT TO GENERALLY
REVISE THE PROCEDURE FOR OBTAINING AN ECONOMIC IMPACT
STATEMENT REQUIRED BY THE ADMINISTRATIVE CODE COMMITTEE
AND ITS PUBLICATION BY THE SECRETARY OF STATE; AMENDING
SECTIONS 2-4-305 AND 2-4-405, MCA."

House Bill No. 329 as passed, allows the Adminis-—
trative Code Committee to suspend any rulemaking proceed-
ings for up to six months if the Committee requests an
agency to prepare an economic impact statement. This
grant of authority to the committee raises a constitution-
al question relating to "Separation of Powers." The power
to suspend rulemaking substantially interferes with my
constitutional duty to see that the laws are expeditiously
and faithfully executed. A suspension of rulemaking for

... up to six months may affect Montana's compllance with
.. federal law-where rulemaking is necessary in-order to - . .-
c*malnﬁaln jurrsdlctlon,of programs ‘and: . ellglblllty for

s}¢ g : ls,the;delay 1nev1Lably
_ d-éileglslatlve ‘suspension “of “rules.’ The = 7ii -
S current rulemaklng process takes up to 51x months,lln addl—ff



Senator Turnage and Representative Marks
April 20, 1931
Page Two

tion to the time required for preliminary study and analy-
sis. At a time when I am actively seeking to create an
atmospnere conducive to economic development in this state,
the additional six-month delay allowed by H.B. 329 is un-
acceptable. Moreover, the uncertainty associated with a
legislative committee decision to suspend rules could be a
significant deterrent to an investor, or to a business
impacted by the rulemaking process.

Mechanisms already exist under present law to require
economic analysis of proposed rules. Under existing law -
the Administrative Code Committee may request an agency to
~Prepare an economic impact statement under the language of . -
the Administrative Procedures Act. Additionally, if an
EIS is being prepared under the Montana Environmental
Policy Act, that EIS must analyze the economic impact of
the proposed rules.

Delayed decisions and uncertainty over rule suspen-
sions would have a negative impact on economic develop-
ment and are ample reasorns to veto H.B, 329.

Sinc?rely,

TED SCHWINDEN

Governor




The Honorable Jean A. Turnage
President of the Senate

State Capitol

Helena, Montana 59620

The Honorable Robert L. Marks
Speaker of the House

State Capitol

Helena, Montana 59620

Dear Senator Turnage and Representative Marks:

In accordance with the power vested in me as Governor
by the Constitution and the laws of the State of Montana,
I hereby return House Bill No. 626, "AN ACT TO REPEAL THE
"EXCLUSIONARY RULE"; PROVIDING A CIVIL REMEDY FOR VIOLATION
OF A PERSON'S CONSTITUTIONAL PRIVACY RIGHTS AND SEARCH AND
SEIZURE RIGHTS; REQUIRING SUSPENSION OR DISMISSAL FROM EM-
PLOYMENT FOR AN AGENT OF THE STATE OR A POLITICAL SUBDIVI-
STON THEREOF WHO WRONGFULLY VIOLATES A PERSON'S CONSTITU-
TIONAL SEARCH AND SEIZURE RIGHTS; AMENDING SECTION 46-5-
104, MCA; REPEALING SECTION 46-13-302, MCA," without my
signature and recommend the attached amendments for the
following reasons.

H.B. 626, as passed, repeals the "Exclusionary Rule’
which protects a citizen from the use of evidence which
has been obtained by an unlawful search and seizure for
trial purposes. In its place, H.B. 626 provides a civil
remedy for violations of that citizen's Constitutional
right of privacy and protection against unreasonable
search and seizure. In addition, H.B. 626 requires sus-
pension or dismissal of a law enforcement official who
wrongly violates these Constitutional rights.

The "Exclusionary Rule" has been used to enforce our
constitutional right of privacy and protection against un-
reasonable search and seizure. Because an action for dam-
ages may not as adequately 'guarantee' these Constitutional
rights, H.B. 626 may be unconstitutional.. Furthermore, the
benefits realized by using unconstitutionally seized evidence
are outweighed by the costs a free society must pay as a
whole.

Proponents of H.B. 626, who constituted a legislative
majority, searched for an alternative to the exclusionary
rule. They argued that the alternatives proposed would
prevent suspects from getting off on "technicalities”.



Critics of H.B. 626, however, argue that it will encourage
over—-zealous police to invade our homes with the slightest
provocation, or create "do-nothing cops" hesitant to conduct
any search and seizure for fear of dismissal. Neither alter-
native is acceptable in a society dedicated to upholding law
and order.

Complex issues force hard decisions. The issues sur- .
rounding H.B. 626 are complicated, emotional and allow reason-
able people to differ. Complexity and emotion, however, must
not be allowed to obscure the basic issues. Protection against
unlawful search and seizure and the right of individual privacy
in our homes are principals fundamental to the fabric of our
society. Violations of these rights by police are no more pal-
atable than by c¢riminals.

Currently, a good faith attempt is made by law enforce-
ment officials to act on probable cause before embarking on
any search and seizure. The possibility of dismissal may
destroy this good faith effort to enforce the law in the
spirit of the Constitution.

As Justice Brandeis has so succinctly said, "If the
government becomes a law-breaker, it breeds contempt for
law . . . ": In support of 'law and order' and with a strong
personal commitment to the sanctity of our homes, I hereby

veto House Bill 626.



