BOUSE BILL HO. 300
INTHODUCED BY HATSKO, XREDY, HNOORE, PHILLIPS,
XEYSER, YARDLEY, J. O'UHARA, TURNAGE
IN THE HOLSE

January 16, 1981 Introduced and referred to
' Committee on Judiciary,

January 29, 1981 Committee recommend bill do
pasg, Neport adopted,

January 10, 13?1} #ill printed and placed on
members® depks.

Januwary 31, 193] Second reading, do pass.

Febyuary 2, 1981 Congidered corvectly engrossed,

February 3, 1981 T™hird reading, passed,

Transnitted to Senate,

1IN THE SENATE

February 4, 1981 Introduced and referred to
Committee on Public Health,
welfare, and Safety.

February 13, 1921 ' Fereferred to Committee on
Judiclary.
Harch 24, 198l Committee recoamend bill be

concurred in as amended,
Report adopted,

4arch 26, 1981 Second reading, concurred in,

ifarch 28, 1981 Third reading, concurred in
ags anended., Avesn, 43; Noes, 3.



March

April

April

28,

2,

9

1931

18]

1981

IN THE HOUSBE

e T

Returned from Senate with
anendments,

Hecond reading, amendments
concurred in,

hird reading, amendments
concurred in. Aves, PBl;
Noea, l4. Sent to enrolling.

Reported correctly enrolled.



47th Legislature

10
il
12
13

14

19

29

21

23

24

LC 0932701

INTRODUCED BY

A BILL FOR AN AC NTITLED: ™AN ACT 7O ENACT THE PROVISIONS
OF THE MCDEL DRUG PARAPHERNALIA ACT; PAOVIDING FOR A
DEFIMITION OF DRUG PARAPHERNALIA; PROVIDING PENALTIES FCR
ITS SALEy POSSESSIONy OR ADVERTISEMcNT; AND CRUOVIDING FOR

FORFZITURE; AMENDING SECTIONS 44-12-102 AND 44-12-103s MCA.™

of IT SNACTED 3Y THE LEGISLATURE OF THE STATE OF MONTAMA:
MEW_SECIIONe Section le Definitionse {1} As used in
[sections 1 through T3s the term "drug paraphernalia™ wmeans
all equipments productssy and materials of any kind that are
uszde intended for uses or designed for use in plantings
growinge harvestings

prcpagatinge cultivatings

menufacturingys compoundings convertinge producinge

pProcessings preparings testinge analyzingy packagings
repackagings storings containings concealings injectings
ingestings inhalinge or otherwise intreoducing into the human
body a dangerous aruge It includes but is not limited to:

{2) kits wusedy intended for uses or designed for use
in plantinygy propagatings cultivatinge growings or
harvesting of any species of plant that is 3 dangerous drug
or from which & dangerous drug can be derivad;

(b} kits useds intended for us=se or designed for use
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in manufacturingy compoundings convertings producings
processings ofF preparing dangerous drugs;

(c} isomerization devices usedy intended for wuses or
designed for use in increasing the pctency of any species of
plant that is a dangerous drugj

{d} testing equipment useds intended for wuses or
desiygned for wuse in identifying or in analyzing tha
strengths effectivenessy or purity of dangerous drugss;

{e) scales and balances usedy intended for usesy or
designed for use in weighing or measuring dangercus drugs;

(f} dilutents and adulterantsse such as quinine
hydrochlorides mannitols mannitse dextroses and 1lactoses
usedy intended for uses or designed for use in cutting
dangerous drugs;

(3) separation gins and sifters usede intendzd for
usey ofF designed for use in removing twigs and seeds from or
in otherwise cleaning or refining wari juana;

{h} blendersy Dowlsy conteinzrse spoonse ani mixing

aivicas ussds intended for usce or  fesimed fer uss in

compounding dangerous drugys;

ballconse cnvaliopess and other

containaers uszly intended for us2y cr desiyned for wse in
packzging small quantities of dengerous drugs;

{j} containers and other objects useds intended for

usey or desicned for use in storing or concealing dangerous
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drugss

(k) hypodermic syringess ne2dlesy and other objects
usedy intended for usey or designed for use in parenterally
injecting dangerous drugs into the human body;

{1) objects wusedy intended for usey or designed for
use in ingestinge inhalings or otherwise introgucing
mari juanay cocaines hashishs or hashish oil into the human
bodys such as:

{i} metals woodens acrylics ylasss stones plastics or
ceramic pipes with or without screenss permanent screensy
hashish headsy or punctured metal bowls;

(ii) water pipes;

(iii) carburetion tubes and devices;

(iv) smoking and carburetion masks}

{v) roach clipss meaning objects used to hold burning
materialy such as a mari juana cigarettey that has become toc
small or too short te be held in the hand;

{vi) miniature cocaine spoons and coczine vialsj;

(vii) chamber pipes;

(viii) carburetor pipesj;

{ix) electric pipes;

(x) air-driven gpipesj

(xi) chillums;

(xii} bongs;

{xiii) ice pipes or chillers.
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{2} #ords or phrases used in [sections 1 through 7]
that are not defined by this section have the meening 3ivan
to them by the definitions contained in 56-32-101 unla2ss the
usagz clearly indicates a different intente

NEW_SECTION,. Section 2« Determination of what
constitutes paraphernalias In determining wh=ther an object
is drug paraphernalias a court or other zuthority should
consideres in addition to a1l other 1legically relevant
factorsy the fcllowings:

{1} statements by an owner or by anyone in control of
the object concerning its use;

{2) prior convictionss #if anyes of an owner or of
apyone in control of the cobjecty under any state or federal
Taw relating to any controlled substance or dangerous drug;

{3) the proximity of the objecty in time and spacey to
a direct violation of [sections I through 71;

t4) the proximity of the object to dangerous Jrunsj

{5) the existence of any residue of dengerous druds on
the object;

{6) direct or circumstantial evidence of the intent of
an owner or of anyone in contrel of the object to deliver it
to persons whom he knhowss or should reasonably knows intana
to use the cbject to facilitate a violation of [sections 3
through 6]« The innocence of an owner or of anyone in

control of the object as to a direct wviolation of [sections
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3 through 5] does not prevent z finding that the object is
intended for use or designed for use as drug paraphernaliae

(7} instructionss oral or writteny provided with the
object concerning its use;

{8) descriptive materizals accompanying the cbject
which explain or depict its use;

(7) netional and local advertisinu concerning its usej

(10) the manner in which the object is displayed for
sale;

{(11) whether the owner oy 2nyone in control of the
object is a legitimate supplier of like or related items to
the communityes such as a licensed distributor or dealer of
tobacco products;

{12) direct or circumstantial evidence of the ratio of
sales of the object to the total sales of the business
enterprise;

£13) th= existance and scope of legitimate uses for the
object in the community;

(14) expert testimony <oncerning its us=a.

HEB_ SELYINNe S=ction 3. Criminal possession of druj
parapharnaliaes It is unlawful for any nerscon to use cor +to
possess  with intent to use drug paraphernaliz to plants
propagatey cultivates grows harvestsy manufactures compounds
converty Broduces pProcassy praparzss teste anzalyzss packs

repacks stores containe concealy injecty ingests inhaley cor
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otherwiss introduce into the human body a dangerous druge
Any perscn Who vioclates this section is guilty of a
misdemeanor and upon conviction shall be imprisconed in the
county ja2il for not more than & monthse fined not more than
5500y or botie

NEA SECTIONe Section 4« Manufacturse or delivery of
drug paraphernalia«. It is unlawful for any person to
delivery possess with intent to delivers or manufacture with
intent +to deliver drug paraphsrnalias knowing or under
circumstances where one reasonably sheould know that it will
be wused +to plants propagates cultivates growy harvests
manufactures compounds converts produces processs preparey
testy analyzey packs repacky storey containe conceals
injects ingests inhales or otherwise introduce into the
human body a dangerous druge Any person who violztes this
section is guilty of a misdemeanor and upon conviction sh2l]
be imprisoned in tha county jail for not mcre than 5 monthsy
finéd not more than $500y Or bothe

MSEH_SECTIODKe Section 5. Delivery of drug
paraphernalia to @ winore Any person 13 yesrs of age or over
who violates {section 4] by delivering druc paraphernalia to
2 person undar 13 years of age who is at least 3 years his
junior is guilty of & misdemeanor and upon conviction shall
Le imprisonen  in the county jail for not more than 1 yeary

finad not more than $1+00Cy or bothe
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REE _SECTIONs Scsction &« Advertisement of Jrusg
paraphernal jae It is unlawful for any person to ploce in any
newspapers magazines handbillsy or other publication any
advertisements knowing or under circumstances where one
reasonably shoulg Know that the purpose of the
advertisements in whole or in parts is to promote the sale
of ‘objects designeg or intendeg for wuse as drug
paraphernalias Any person who violates this section s
guilty of a misdemeanor and upon conviction shall be
imprisoned in the ccunty jail fcr not more than & wmoRthss
fined not more than $500y or bothne

MNEW SELTIQNe Section 7. Exemptionse Practitioners and
agents under their supervision acting in the course of a
professional practice as defined by 50-32-1C1 are exeapt
from [sections 1 through 7]«

Section £« Section 44-12-102s 1CAy is cmended to read:

*44-12-102« Things subject t3 forfeitures {1} The
following are subject to forfeiture:

{(a) all controlled substances that have been
manufacturedsy distributed, preparedy cultivateds compoundeds
processedy or possessed in violation of Title 43y chapter 93

(b} a1l moneyy raw materialse productse and equipmant
of any kind that a&are used or intended for use in
cultivatings compoundings

manufacturings preparings

processings deliverings importinge or exporting any
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controlled substance in violation of Titls 45y chaptar 9
axcept items usszd or intended fer wus2 ia cornection with
guantities of marijuana in amounts less than 259 ¢rams;

{c) except as providea in subsection {2){c)s all
proparty that is used or intended for use as a2 container Teor
anything enumsrated in subsection (1){a) or {1){%)3

(d) except as provided in subsection {z)» =1
copvaeyancesy including aircrafts vehiclesy and vessels:

{i) which are used or intended for use in unlawfully
transporting or in any manner facilitating the
transportation of anything enumerated in subsection (1}(2}
or [1){b) for the purpose of sale or receipt of such thing;

{ii} in which a controlled substance is unliwfully
kepty depositeds or concealed; or

{ti1) in which a controlled substance is unlawfully
pess2ssed by an occupant; end

{2) all bookse recordsy oana resezarcih preducts and
aaterialse including formulass microfilms tapesy and datas
that are used or intended for use in viclation of Titiec 45«
chapter 9s3_and

L£)__@l1)l drug paraghernalia as Jdefiped jo [saection. . 1la

(2} (a) No conveyance wus2d by a nerson as » cComnon
carrier in the transaction of business as a common carrier
is subject to forfeiture under this section unless it

appears that the cwner or other person in charge of the

-3-
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conveyance 1is a consenting party or orivy tc a violation of
Titlz2 45, chapter %e

(b} MNo conveyance is subject to forfezitdrs under this
section because of any act or omission established by the
owner of the conveyance to have been committed or omitted
without his knowledge or consent.

{c} A forfeiture of 2 conveyance sncumdbered by a bone
fide security interest is subject to the interest of the
secured party if he neither had knowledge of nor consented
to any violation of Title 454 ch3adter 9.

{d) No conveyance or container is subjact to
forfeiture under this section if it was used or intended for
use in transporting less than 250 grams of marijuanas™

Section 9« Section 44-12-103s MCAs is amended tc reads

"44-12-1C34 wWhen property may be seizede (1) A pDeace
afficer who has progable cause to make 2n arrest for =2
viclation of Title 45s chapter Ss probablz cause to believe
that a conveyance has been used or is intendad tc be used tc
unlawfully transport s controllea substances or probable
cause to Dpelieve that a conveyance has teen used to kespe
deposite or conceal 2 contrclled substance shall seize the
convayance 30 Jused or intended to be usea or any conveyance
in which a controlled substance is unlawfully possessed by
an occupante He shall imaediately deliver a conveyance theat

ne seizes to the sheriff of the county in which the seizure
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is mades to be held as ewvidence until forfeiture is declared
or r2lease orderede

(2) A1l property subject to forfeiture under 44-12-1902
may Le seized by a peace officer under 2 searcih warrant
issued by a district court having jurisdiction over the
propertys. Seizure without a warrant may be made if:

(a) the seizure is incident to an arrest or a search
under a search warrant issued for another purpose or an
inspection under an administrative inspection warrant;

(b) the property subject to seizure has been the
subject of a prior judgment in favor of the state in a
criminal proceeding or a forfeiture proceeding bas2d on this
chapter;

(c) +the peace officer has probablza cause to believe
that the property is directly or indirectly dengerous tg
health or safety; or

{d} the peace officer has probable cause to believe
that the property was used or is intended to be wused in
violation of Title 45 <chapter 9 o _in__viclation of
[sections 1 tiorough T]."

Section 10e. Severabilitye If a part of this act is
invalidey all valid parts that are severable from the invalidg
part remain in effecte If a part of this act is invalid in
one or more of its applicationsy the part remains in effect

in 2311 wvalid applications that are severable from the
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Approved by Committee
on Judiciary

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: ™AN ACT TO ENACT THE PRCOVISIONS ;}

OF THE MODEL ODRUG PARAPHERNALIA ACT; PROVICING FIR A
DEFIMITICN CF DRUS PARAPHERNALTAS PROVIDING PEMALTIES FCR
ITS SALEy POSSESSIONy CR ADVERTISEMcNT; AND  PROVIDING FOR

FGRFZITURE; AMENDING SECTIDNS 44-12-102 AND 44~12-103s MCAL“

8 IT SNACTED 3Y THE LEGISLATURE OF THE STATE OF MONTANA:
MEM SECTIONa Section 1. Dafinitionse. {1) As usad in
[sections 1 throuch 7}y the term "drug paraphernalia® means
a1l eguipments productsy and materizls of any kind that are
uszds intended for uses or designaed for use in planting.
harvestinge

propaygatings cultivatings growinge

manufacturings compoundings convertinge producings
Procassingy preparingy testinge analyzings packaginas
repackagings storings containings concealings injectings
ingestingsy inhalinge or otherwise introducing into the human
body a dangerous druge It includes but is not limited to:

{a) kits wusedy intended for uses or designed for use
in plantings propagatings cultivatings growings or
harvesting of any species of plant that is 3 dangerous drug
or From which a dangerous drug can be derived;

(b) kits useds intendeoc for uses or designed for use
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in manufacturings compoundinge convertings producings
processings or preparing dangerous drugsj;

{c} isomerization devices usedy intended for wuses or

designed for use in increasing the potency of any species of
plant that is a dangerous drug;

{d} testing equipment useds intended for wusee or
designed for wuse in identifying or in analyzing the
strengthes effectivanessy or purity of dangerocus drugs;

{e} scales and balances usedy intended for usey or
designed for use in weighing or measuring dangerous drugss

(f} dilutents and adulterantssy suck a3s guinine
hydrochlorides mannitcles mannitcy dextrosey and Tactoses
useds intended for uses or designed for use in cutting
dangerous drugs;

{9) separation gins and sifters usede intended for
usey or designed for use in removing twigs and seeds from or
in otherwise cleaning or refining marijuana;s

{h) blenders, Dbowlsy <contzinzrsy spoonsy ani sixing
dsvices usady intended for usey or desiine2d for usz in
compounding dangerosus drugs;
cnvztopess and other

[i) <cansulaes, ballconss

containers usedsy intended for usz2y cr designed for wuse in
pack:ging small guzsntities of dengercus drugsi
{j} containers and other objects useds intended for

usey or designed for use in storing or concealing dangerous

_SECOND READING

HE 300
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drugss;

(k) hypodermic syringess needless &and other objects
usedy intended for uses or designed for use in parertzrally
injecting dangerous drugs Into the human body;

{1) objects wusedy intended for usey or designed for
use in ingestings inhalings or otherwise introgucing
mari juanay cocaines hashishe or hashish oil into the human
bodys such ass

(i) metaly woodens acrylics glasse stonee plastice or
ceramic pipes with or without screenss permanent screense
hashish headsy or punctured metal bowls;

{ii) water pipes;

(iii) carburetion tubes and devices;

{iv) smoking and carburetion masks;

(v} roach clipss meaning objects used to hold burning
materialy such as a marijuana cigarettes that has become toc
small or too short to be held in the hand;

{vi) miniature cocaine spoons and cocaine vials;

{vii) chamber pipes;

{viii) carburetor pipes;

{ix) electric pipes;

{x) air-driven pipes;

(xi) chillums;

{xii) bongs;

{xiii) ice pipes or chillersa
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{2) Words or phrases used in {sections 1 through 7]
that are not defined by this section have the meaning aivan
to tham by the definitions contained in 5G-32~101 uniess the
usage clearly indicates a different intent.

NEW_SECTIIONe Section 2Ze Determination of wihat
constitutes paraphernaliae In determining whzther an object
is drug paraphernalias a court or other authority snould
considery in addition to all other I1lcgically relevant
factorse the followings

{1) statements by an owner or by anyone in contrel of
the cobject concerning its use;

{2) prior convictionsy if anyy of an owner or of
anyone in control of the objects vnder any state or federal
law relating tc any controllied substance or dangerous driug;

{3) the proximity of the objecty in time and spacesy to
a direct violation of {sections I through 7];

(4) the proximity of the object to dangerous drucs;

{5) the existence of any residue of dangerous drugs on
the object;

{6} direct or circumstantial evidence of the intent of
an owner or of anyone in control of the object to deliver it
to persons whom he knowsy or should reasonably knows intend
to use the object to Facilitate a viclation of [sections 3
through 6]« The innocence of an owner or cf anyone in

control of the object as to a direct violation of [sections
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3 through 6] does not prevent a finding that the object is
intended for use or designed for use as drug paraphernaliae.

(T) instructionses oral or writteny provided with the
ob ject concerning its uses

{8) descriptive materizls accompanying the object
which explain or depict its use;

(7) national and local advertising concerning its uses;

(10) the manner in which the abject is displayed for
sale;

{11) whether the owner or anyone in control of the
object is a legitimate supplier of like or related items to
the communitys such as a licensed distributor or dealer of
tobacco products;

{12) direct or circumstantial evidence of the ratio of
sales of the object to the total sales of the isiness
enterprise;

{13} the existence and scope of legitimate uses for the
ckject in the community;

(14) expert testimony concerning its uses

WEW_SZCTIONe Section 3. Criminal possession of drug
paraph2trnaliae It is unlawful for sny nerson to use or to
possess with intent to use druyg paraphernalic to planty
propagates cultivatees g3rows harvestsy manufactures conpounds
converte producae procassy praparesy testy analyzze packs

rz2packy storas containe concealy injecty ingesty inhalesy cor
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otherwise introduce into the human body 2 dangerous druge
Any person who viclates this section is guilty of a
misdemeanor and upon conviction shall be imprisoned in the
county ja2il for not more than 6 monthse fined not more than
5500+ or bothe

NEnW SELTIDNe Secticon %e Manufuacturz or delivery of
drug paraphernaliae It is unlawful for any person to
detivers possess wWith intent to delivers or manufacture with
intent to deliver drug paraghernaltiay Xknowing or under
circumstances where one reasonably shculd know that it will
be wused to plante propagates cultivates grows harvest,
manufactures compounds converts oroduces processs Dreparey
testy analyz=y packs Trepacks storey containe conceal,
injacty ingesty inhales or otherwis2 introduce into the
human body a dangerous druge Any person who viclates this
section is guilty of a misdemeanor and upon conviction sh211
be imprisoned in the county jail for not mere than & monthss
fined not more than $500y or botne

MEY SECTIONe Section 5e Delivery of drug
paraphernalia to a minors. Any person 18 years of age or over
who violates [secticen 4} by delivering drug parzphernalia to
a2 person under 18 years of age who is at least 3 years his
junior is quilty of = misdemeanor and upon convicticen shall
be imprisoned in the county jail for not more than 1 years

fined not more than 31+06Ce or bothe
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NEH SECTIQNa Section 6e Advertisement of drus
paraphernaliae It is unlawful for any person to place in any
newspapere magazinesy handbills or cther publicaticon any
advertisements knowing or under circumstances where one
reasonably shoulg know that the purpose of the
advertisements in whole or in party is to prerote the sele
of objects designed or intendec for wuse as drug
paraphernaliae Any person who violates this section s
guilty of & wmisdemeanor and upon conviction shall be
imprisoned in the county jail for not more than & monthsy
finad not more than $500s or botne

NEW_SELTION. Section Te ESxemptionse Practitioners and
agents under their supervisicn acting in the course of &
professional practice as defined by 50-32-101 are exeanpt
from [sections 1 through 7]e

Section Be Section 44-12-132s YCAe is cmended to read:

"44-12~102« Things subject to forfeitures (1} The
following are subject to forfeitures:

{a) all controlled substances that have been
manufactureds distributedy preparedy cultivatedy compoundeds
processedsy or possessed in violation of Title 45+ chapter 9;

{b) all woneyy raw materialse productsy and eguipmant
of any kind that are used or intended for use in
cultivatings compoundingsy

manufacturings preparings

processingsy deliverings importingy or exporting any
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contralled substance in viclation of Title 43y chajpter 9
except items uszd or intended focr wusz in connection with
quantities of marijuana in amounts less than 250 cramss

{c) except 3as providea in subsection (Z)(2)s all
property that is used or intended for use a3s & container fcr
anything enumerated in sudsection (1){3) or (1)}{(%);

{d} except as provided in subsection {2y B R
convayancesy including aircrafty vahiclesy and vessels:

{i) which are wused or intenced for use in unlawfully
transporting or in any manher facilitating the
transpcrtation of anything enumerated in subsection (1){(a)
or [1)}{b) for the purpose of sale or receipt of such thing;

{ii) in which a controlled substance is unlawfully
kepts depositeds or concealed; or

(iii) in which a2 controlled substance is unlawfully
possassed by a2a occupant; and

{z) all tbtookss recordsy and reasearch products and
materialse including formulase microfilme tapese and datas
that are used or intended for use in violation of Title 45e
chapter 9si_and

L£3_all drug paraghernalia as defined in [section _l1la

{2) (@) No conveyance used by a person as a common
carrier in the transaction of business as a common carrier
is subject to forfeiture under <this section unless it

appears that the owner or other person in charge of the
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conveyance is a consenting party or arivy to a violation of
Title 459 chapter 9e

{b) No conveyance is subject to forfeiture under this
section because of any act or omission established bty the
owner of the conveyance to have been committed or omitted
without his kXnowledge or consentes

{c) A forfeiture of 2 conveyancz encumbered by = bona
fide security inter=st is subject to the interest cf the
secured party if he neither hsd xnowledge of nor consented
to any vialation of Title 45, chanter %.

{d)}) Mo conveyance or container is subject to
forfeiture under this section if it was usad or intended for
use in transporting less than 253 grems of marijuance®

Section 9. Section 44-12-123s MCAy is amended to read:

"44-12-103« When property may be seizedes (1) A peace
officer who hzs probable cause to makz 2an arrest for 2
viciation of Title 45s chapter Sy probabl=: cause to selieve
that a conveyance has been used or is intended tc be used te
unlawfully transport a controlled sutstancee or probable
cause to Dpelieve that a conveyance has beeil used to kespe
aeposite or conceal 2 controlled substance shall seize the
convayance so used or intended to be usea or any conveyance
in which a controllzd substance is unlawfully possessed by
an occupants He shall immediately deliver a conveyance that

ne seizes to the sheriff of thz county in which the soizure
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is madesy to be held as evidence until forfeiture is declared
or release ordereds

{2} A1l property subject to forfeiture under 44-12-102
may be seized by a peace officer under a search warrant
issued by a district <court having jurisdiction over the
propertye Seizure without a warrant may be made if:

(3a) the seizure is incident to an arrest or a search
under a search warrant issued for @enother purpose or an
inspection undar an administrative inspection warrant;

{b} the property subject to seizure has been the
subject of a prior judgment in favor of +the state in a
criminal proceeding or a forfeiture proceeding basad on this
chapter;

{c}] the peace officer has probablz: cause to beliave
that the property is directly or indirectly dangerous to
health or safety; or

{dy the peace officer has probable cause to believe
that the property was used or is intended to be wused in
viclation of Title 45y chapter 9y _¢r__jin__yiolation of
[secrions 1 tprough TJj."

Section 1lUe Severabilitye If 2 pert of this 3ct is
invalids all walid psrts that are severable from the invalig
part remain in effecte If 2 part of tnis act is invalid in
one or more of its applicationss the part remeéins in effect

in all wvalid applications that are severable from the

o HB 200



1

invalid applicationse

-~End-

-]]l-

LC 2932,01



4Tth Legislature LC 0932701 LC 0932701

1 BILL NO. :ﬂaﬁj_ - i in manufacturings compoundings convertings producings
2 INTRODUCED BY __M 2 processings or preparing dangerous drugs;

¢
3 4 ;;;2 62/?4'*“ 1f4 3 {c) Iisomerization devices usedy intended for uses or

4 A BILL FOR AN AC NTITLED: "AN ACT TO ENACT THE PROVISIONS 4% designed for use in increasing the potency of any species of

5 OF THE MODEL DRUG PARAPHERMALIA ACT; PADVIDING FOR A 3 plant that is a dangerous drug;

& DEFIMITICN OF DRUG PARAPHERNALIA; PROVIDING PENALTIES FCR 6 {d) testing equipment useds intended for wuses or
T ITS SALEs POSSESSIONe OR ADVERTISEMENT; AND PROVIDING FOR T designed for wuse in identifying or in analyzing the
8 FORFZITURE; AMENDING SECTIONS 44-12-102 AND 44-12-103s MCA™ 8 strengthy effectivenesse or purity of dangerous drugs;

9 9 (e¢) scales and balances usedy intended for uses or
10 BE IT ENACTED 3Y THE LEGISLATURE OF THE STATE OF MONTANA: 10 designed for use in weighing or measuring dangerous drugs;
11 NEK _SECTIONa Section le Definitionse (1) As used in 11 {f) dilutents and adulterantsy such as quinine
12 [sections 1 throuch 7])e the term ®drug paraphernalia® means 12 hydrochloridey mannltoiy. mannitey dextroses and Jactoses
13 all equipments productss and materials of any kind that are 13 usedy intended for wuses or designed for use in cutting
14 usads intended for uses or designed for wuse in plantings 14 dangarous drugsy
15 propagatings cultivatings growinge harvestings 15 {g) separation gins and sifters usede intendad for
1lé manufacturings compoundings convertinge producings 16 usey or designed for use in removing twigs and seeds from or
17 processings preparings testinge an2lyzingy packagings 17 in otherwise cleaning or refining mari juana;

12 repackaginges storings containings concealinges injectings 15 {h} blenderss bowlss containarss spoonss 2ni mixing
19 ingestingy iahalings or otherwise introducing into the human 135 gevices usedy intended for wuses or designed for wuse in
2u body a dangerous druge It includes but is not limited to: 20 compounding dangerous drugss

21 {a) kits wuseds intended for usey or desianed for use 21 (i) capsulasy taliconss envalopesy and other
22 in plantingy propagatings cultivatingy aQrowings or 22 containers usedy intended for usz2y cr designed for use in
23 harvesting of any species of ptant that is 3 dangerous drug 23 piackrging small gquantities of dengerous drugs;

24 or from which & dangerous drug can be derivad; 24 {j) containers and other abjects useds intended for
25 (b} kits useds intended for usey or designad for use 25 usey or designed for use in storing or concealing dangercus

-2- THIRD READING
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drugs;

{k) hypodermic syringess needlesy &nd other objects
useds intended for usey or designed for use in parenterally
injecting dangerous drugs into the human body;

(1) objects usedy intended for use, or designed for
use in ingestings Inhalings or otherwise introducing
mari juanas cocaines hashishs or hashish oil into the huasan
bodys such as:

(¥} metals woodens acrylice glasse stoney plastice or
ceramic pipes with or without screenss permanent screefis,
hashish headss or punctured metal bowls;

(ii) water pipes;

(iii) carburetion tubes and devices;

{iv) smoking and carburetion masks}

{v) roach clipsy meaning objects used to hold burning
materiale such as a wmarijuana cigarettes that has become toc
small or toc shert to be held in the hand;

{vi) miniature cocaine spoons and coczineg vialss;

{vii) chamber pipes;

{viii) carburetor pipes;

{ix) electric pipesi

{x) air-driven pipes;

{xi) chillums;

(xii) bongss:

(xiii) ice pipes or chillers.
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{2) wWords or phrases used in {sections 1 through 7]
that are not definad by this section have the meaning given
to them by the definitions contained in 50-32-101 unless the
usage clearly indicates a different intent.

NEW _SECTIONe Section Ze Determination of whnat
constitutes paraphernaliae In determining whzther an object
is drug paraphernalias & court or other auvtherity should
considere in addition to a¥l other 1legically relevant
factorss the following:

(1) statements by an owner or by anyone in control of
the object concerning its use;

{2) prior convictionsy if anys of an owner or of
anyone in control of the objecty under any state or federal
law relating to any controlled substance or dangerous drug;

{3) the proximity of the objecte in time and spacse to
a direct violation of [sections 1 through T]; .

(4) the proximity of the object to dangerous drucsj

{3) the existence of any residue of dangysrous <ruds on
the object;

{6) direct or circumstantial evidence of the intent of
an owner or of anyone in control of the object to deliver it
to persons whom he knowsy or should reasonably knows intena
to use the object to facilitate a vioclation of {[sections 3
through 6}« The innocence ocf an owner or cf anyone in

control of the object as to a direct violation of {sections

—l'—
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3 through &] does not prevent a finding that the object is
intended for use or designed for use as drug paraphernalia.

{7) instructionss oral or writtens provided with the
object concerning its use;

{8} descriptive materials accompanying the ob ject
which explain or depict its use;

{9) national and local advertising concerning its uses

{10) the manner in which the object is displayed for
sales;

(11) whether the owner cor anyone in control of the
object is a legitimate supplier of like or related items to
the communitys such as a licensed distributor or dealer of
tobacco products;

{12) direct or circumstantial evidence of the ratio of
sales of the object to the total sales of <the business
enterprises;

{13) the existence and scope of legitimate uses for the
cbject in the community;

{14) expert testimony concerning its use.

MER _SECYIONe Section 3. Criminal possession of drug
paraphernaliae It is unlawful for any perscn to use or to
possess With intent to use drug paraphernalia to planty
propagates cultivates grows harvests manufactures compounds
converty oroduces processs pra2parsey testy analyzes packs

repacks storess containe concealy injecty ingesty Inhales cr
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otherwise introduce into the human body a dangerous drugs
Any person who violates this section is guilty of a
misdemeanor and upon conviction shall be imprisoned in the
county jail for not more than & monthses fined not more than
$500+ or botha

NEW _SECTIOMNe Section 4e Manufacture or delivery of
drug paraphernalias It is unlawful Ffor any person to
delivers possess with intent to delivers or manufacture with
intent to deliver drug paraphernaliay knowing or under
circumstances where one reasonably should know that it will
be used to planty propagates cultivates grows harvesty
manufactures compounds con#ertv producey processy prepares
testy analyzey packy repascke storee containe conceals
injects ingestsy inhaley or otherwis2 introduce into the
human body a dangerous drugs Any person who violates this
section is quilty of a misdemeanor and upon conviction shall
be impriscned in the county Jail for not more than 6 monthss
fined not more than %500y oOr bDothe

NEW SECTION. Section 5e¢ Delivery of drug
paraphernalia to a minore Any person 18 years of age or over
who violates [section 47 by delivering drug paraphernalia to
a person under 18 years of age who is at least 3 years his
Junior is guilty of a misdemeanor and upon conviction shall
be imprisoned in the county jail for not more than 1 yeary

fined not more than 31+0GCe or bothe
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BEM SECTIONs Section 6« Advertisement of drug
paraphernaliae It is unlawful for any person to place in any
newspapery magaziney handbilly or other publication any
advertisements knowing or under circumstances where one
reasconably should know that the purpose of the
advertisements in whole or in parts is to promote the sale
of objects designed or intended for use as drug
paraphernaliae Any person who violates this section 1is
guilty of a wmisdemeanor and upon conviction shall be
imprisoned in the county jail for not more than 6 wonthsy
fined not more than $500s or bothe

NEM_SECIIDNe. Section Te Exemptionss Practitioners and
agents under their supervision acting in the course of &
professional practice as defined by 50-32-101 are exeapt
from [sections 1 through 7]e

Section 8« Section 44-12-102y MCAy is amended to read:

*44~12-102« Things subject to forfeiture. (1} The
following are subject to forfeiture:

{(a} all controlled substances that have been
manufacturedy distributed,y, preparedy cuitivatedy compoundedsy
processeds or possessed in violation of Title 43y chapter 9;

{b} 311 money, raw materialss productsy and equipmant
of any kind that are used or intended for use in

manufacturings preparings cultivatinge compoundings

processings deliverings importinge or exporting any

-7~
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controlled substance in violation of Title 45+ chapter 9
except items used or intended for wuse in connection with
quantities of warijuana in amounts less than 258 drams;

{c) except as provided in subsection (2){d}s all
property that is used or intended for use as @ contasiner for
anything enumerated in subsection {1){a) or {1){b)s

(d} except as provided in subsection (2} all
conveyancesy including aircrafty vehiclesy and vessels:

{i}) which are used or intended for use in unlawfully
transperting or in any manner faciltitating the
transportation of anything enumerated in subsection (1L){(2)
or (1)(b} for the purpose of sale or receipt of such thing;

(ii) in which a controlled substance is unlawfully
kepts depositedes or concealed; or

(iii) in which a controlled substance is unlawfully
possessed by an occupant; and

{e) all bookss recordse and research products and
materialss including formulass microfilms tapess and datay
that are used or intended for use in violation of Title 45¢
chapter 9wi_and

4£) __all drug paraghernalia as defined io [section .lla

{2} (a) No conveyance wused by a person as 2 common
carrier in the transaction of business as a common carrier
is subject to forfeiture under this section unless it

appears that the cwner or other person in charge of the

-8
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conveyance s a consenting party or privy te a violation of
Titlz 45, chapter 9.

{b) No conveyance is subject to forfeiture under this
section because of any act or omission established by the
owner of the conveyance to have been committed or omitted
without his knowledge or consente

(c} A forfeiture of a conveyance encumbered by a bona
fide security interest is subject to the interest of the
secured party if he neither had knowledge of nor consented
to any violation of Title 45+ chapter 9.

{d) HNo conveyance or container is subject to
forfeiture under this section if it was used or intended for
use in transporting Tess than 250 grams of mari juana.™

Section 9« Section 44-12-103s MCAe is amended to read:

*44-12-103. wWhen property may be seizede (1) A peace
officer who has probable cause to make 2an arrest for 2
violation of Title 45y chapter 9y probable cause to believe
that a comveyance has been used or is intended tc be used to
unlawfully transport @ controlled substances or probable
cause to believe that a conveyance has been used to keeps
deposity or conceal a controlled substance shall seize the
conveyance so Used or intended to be used or any conveyance
in which @ controlled substance is unlawfully possessed by
an occupants He shall immediately deliver a conveyance that

he seizes to the sheriff of the county in which the s=zizure
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is mades to be held as evidence until forfeiture is declared
or release orderedes

{2) All property subject to forfeliture under 44-12-102
may Le seized by a peace officer under a search warrant
issued by a district court having jurisdiction over the
propertye Seizure without a warrant may be made if:

(a) the seizure 1is incident to an arrest or a search
under a search warrant issued for another purpose or an
inspection under 3n administrative inspection warrant;

(b} the property subject to seizure has been the
subject of a prior judgment in favor of the state in a
criminal proceeding or a férfeiture proceeding based on this
chapter}

(c) the peace officer has probabl: cause to believe
that the property is directly or indirectly dangerocus to
health or safety; or

(d) the peace officer has probable cause to believe
that the property was used or is intended +to be wused in
vioclation of Title 45¢ chapter 92 gr  in .  _yioclation of
f{sections 1 through T].®

Section lds Severability. If a part of +this act is
invalids 211 valid parts that are severable from the invalid
part remain in effecte If 2 part of this act is invalid in
one or more of its applicationsy the part rema2ins in effect

in all wvalid applications that are severakle from the

-10- H’Kja o
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HOUSE BILL NO. 300
INTROOUCED BY MATSKOs KEEDYe MOOREs PHILLIPS,

KEYSERs YARDLEYs J. O'HARA, TURNAGE

LILL FOR AN ACT ENTITLED: “AN ACT TO ENACT THE PROVISIONS
OF THE MODEL ORUG PARAPHERNALIA ACT; PROVIDING FOR A
DEFINITION OF OJRUG PARAPHERNALIA; PROVIDING PENALTIES FOR
iTS SALEs POSSESSIONs OR ADVERTISEMENY; AND PRQVIDING FOR

FORFEITURE; AMENDING SECTIONS 44-12-102 AND 44-12-103, MCA.™

BE IT ENACTED BY THE LEGISULATURE OF FHE STATE 0OF MONTANA:
NEW _SECTION. Section l. Definitions. (1) As wused in
[sections 1 through 7]s the term “drug paraphernalia“ means
alt  equipments productss and materials of any kind that are
useds intended for usey or designed for wuse in planting,
pruopagatings

cultivatings growings harvestings

manufacturings compoundings convertings producings
processings preparings testings analyzings packdgings
repackagings storings containings concealinge injectings
tngestings inhalingy or otherwise introducing into the human
boay a dangerous druje. It includes but is not limited to:
{2} kits wuseds intended for uses or designed for use
in planting. propagatings cultivatinge growings'  or
harvesting of any species of plant that is a dangerous drug

or from whichn a dangerous drug can be derivead;

H8 0300/02
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(b) kits usedy intended for uses or designed for wuse
in manufacturinge compoundings convertinge producings
processinges or preparing dangerous drugs;

(c) isomerization devices useds intended for wuses oOr
designed for use in increasing the potency of any species of
pltant that is a cangerous drug;

{d} testing equipment useds intended for wuses or
designed for wuse in identifying or in analyzing the
strengths effectivenesss or purity of dangerous drugs;

{e) scales and balances useds intended for uses or
designed for use in weighing or measuring dangercus drugs;

{f) dilutents and adul terantss such as quinine
hydrochlorides mannitols mannites dextroses and lactoses
usedy intended for wuses or designed for use in cutting
dangerous drugs;

{g) separation gins and sifters wuseds intended for
usey or designed for use in removing twigs and seeds from or
in otherwise cleaning or refining marijuanaj;

(h) blendersy bowlse containerses Sspoonss and mixing
devices useds intended for usey or designed for wuse in
compounding dangercus drugs;

[t} capsulessy balloonsy envelopess and other
containers useds intended for usey or designed for wuse in

packaging small guantities of dangerous drugs;

{j) containers and other objects useds intended for

-2~ H2 300
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usey Oor designed for use 1in storing or concealing dangerous
drugs;

thi--hypodermic--syringesy—-neediesy——and-other-objects
usedy-tmtended—For-usey-or-destqned-for-use—-tm--pearenteratly
tnjecttng-dangerous-drugs-tnto-the-human-bodyt

t+¥{K) objects useds intended for uses or desiyned for
use in ingestings inhalings or otherwise intreducing
mari juanas cocaines hashishy eor hashish oils_ _OR__OTHER

CANGEROUS DRUG_AS DEFINED BY S50-32-101 into the human bodys

such as:

{t} metals woodene acrylice glasse stoner plastics or
ceramic pipes with or without screens, permanent screenssy
hashish headss Or punctured metal bowis;

(i1) water pipes;

{ii1) carburetion tubes and devices;

(iv) smoking and carburetion masks;

{v)} roach clipss meaning objects used to hold burning
materials such as a mari juana cigarettes that has become too
small or too short to be held in the hand;

{vi} miniature c&caine spoons and cocadine vials;

{vit) chamber pipes;

{viii) carburetor pipes;

tix) electric pipes;

{x) air-driven pipes;

(xi} chillums;

-3- HR 300
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{xii) bongs;

{xiii) ice pipes or chillers.

{2} words or phrases wused in [{sections I through 7]
that are not defined by this section have the meaning aiven
to them by the definitions contained in 50-32-10F unless the
usage clearly indicates a different intents

NEW SELCTIONe Section 2. Determination of what
constitutes paraphernalia. In determining whether an ob ject
is drug paraphernalias a court or other authority should
considers in addition to all other logically relevant
factorss the following:

{l} statements by an owner or by anyone in control of
the object concerning its use;

{2) prior convictionss if anys of an owner or of
anyone in control of the objects under any state or federal
law retating to any controllted substance or dangerous Jdrug;

(3 the proximity of the objects in time and spacey to
a direct violation of [sections 1 through 7];

{4} the proximity of the object to dangerous drugs;

{5) the existence of any residue of dangerous Jrugs on
the object;

{5} direct or circumstantial evidence of the intent of
an owner or of anyone in control of the object to deliver it
to persons whom he knowss or should reasonably knowes intend

to use the object to facilitate a violation of ([sections 3

-G HE 300
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throuch 6]« The innocence of an owner or of anyone in
control of the object as to a direct violation of [sections
3 through 6] does not prevent a finding that the object is
intended fur use or designed for use as drug paraphernalia.

{7) instructionss oral oOr writtens provided «~ith the
object concerning its use;

t{8) descriptive materials accompanying the cb ject
which explain or depict its use;

{9} national and local advertising concerning its use;

{12) tne manner in which the object is displaysd for

{11) whether the owner or anyone in control of tha
object is a legitimate supplier of like or related items to
the communitys such as a licensed distributor or dealar oF
tobacco products;

{12) direct or circumstantial evidence of the ratio of
sales of the odject ta the total sales of the Dpusiness
enterprise;

[13) the existence and scope of leqitimate uses for the
object i1n the community;

(l4) expert testimony concerning its use.

McW _SzCTION. Section 3. Criminal possession of drug
paraphernalias It 1s unlawful tor any person to use or to
possess wWith antant to use drug pdaraphernalia to plant,

prupagates cultivates Jrowy harvests manufactures compounds

-5 HS 300
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convert; produces processy prepares  testys analyzes packs
repacks stores contains conceals injects ingestes inhales or
otherwise itntroduce 1nto the human body & dangerous druge
Any person who violates this section is guilty of 3
misdem2anor and upon conviction shall be imprisoned in the
county jail for not more than & montinss fined not more than
$5009s 0r Dutine

NEw_SECTION. Section &« Manufacture or delivery of
drug paraphernalias [t is unlawful for any person to
aelivers possess with intent to delivers or manufactura with
intent to deliver druy paraphernalias knowina or under
clrcumstances where one reasonably should know that it will
be wused to plants propagater cultivates 3Jrows harvests
manufactures compounds convert} produces processs prepares
tests analyzes packs repacke Stores containe concealys
injecty ingests 1nhalesy or otherwise 1introduce into the
numan body a <dJdangerous druge Any person who violates this
section is Quilty of a misdemeanor and upon conviction shall
be imprisoned in the county jail for not more than & monthss
fined not more than $500+ Or bothe

NEW_SECTIOMN. Section S. Delivery of drug
paraphernalia to a minore. Any person 18 years of age or over
who vinlates [section 4] by delivering drug paraphernalia to
a person wundar 13 years of age who is at teast 3 years his

Junior is guilty of a misdemeanor and upon conviction shall

5= HA 302
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be imprisoned in the county jail for not more than 1 year,
fined not more than $1,000+ or both.

NEW_SECTIGNs. Section 6. Advertisement of drug
paraphernaliaes It is unlawful for any person to place in any
newspapers magazines handbillsy or other publication any
advertisements knowing or under circumstances where one
reasonably should know that the purpose of the
advertisements in whole or in parts is to promote the sale
of ob jects designed or intended for wuse as drug
paraphernalia. Any person who violates this section is
guilty of a misdemeanor and upon conviction shall be
imprisoned in the county jail for not more than & monthse
fined not more than $500s or bothe.

NEW_SECTIONs Section Ts Exemptionse. Practitioners and
agents under their supervision acting in the course of a
professional practice as defined by 50-32-10F are exempt
from [sections 1 through 7]}

Section Be Section 44-12-102+ MCAy is amended to read:

"44-12-102. Things subject to forfeitures (1) The
following are subject.to forfeiture:

{a) all controlled substances that have been
manufacturedy distributeds prepareds cultivatede compoundeds
processedy oOr possessed in viclation of Title 454 chapter 9;

fb) all moneys raw materialss productse and equipment

of any kind that are wsed or intended Ffor use in
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manufacturings pregarings cultivatings compoundi1ngy
processings deliverings importings or exporting any
controlled substance in violation of Title 45, chapter 9,
except items used or intended for wuse In connection with
quantities of marijuana In amounts less than 25C grams;

{c) except as provided in subsection {2}id}s all
property that is used or intended for use as a contairar for
anything enumerated in subsection (l){a) or {l){b}i

{d} except as provided in subsection {2} all
conveyancess including aircrafts vehiclese and vessels:

f{i}) which are wused or intended for use in uniawfully
transporting or tn any manner facilitating the
transportation of anything enumerated in subsection (1)(a)
or {L){b} for the purpose of sale or receipt of such thing;

{ii) in which a3 controlled substance is unlawfully
kepts depositeds or concealed; or

{iii) in which a controlled substance is unlawfully
possessed by an occupant; and

(e} all booksy recordss and research products and
materialss inciuding formulass microfilmy tapess and data,
that are used or intended for use in violation of Title 45,

chapter 9«3 _and

{f}_ _all drug _paraphernalia_as_defined in_[section__1I].

{2) {a) No conveyance used by a person as a Common

carrier in the transaction of business as a common carrier

-g- H8 300
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is subject to forfeiture wunder this section unless it
appears that the owner or other person in charge of the
conveyance is a consenting party or privy to a violation of
Title 45+ chapter 9.

(D) No counveyance is subject to forfeiture under this
section because of any act or omission estabnlished by the
owner of the conveyance to have been committed or omitted
without his knowledge or consente

{c) A forfeiture of a conveyance encumbered by a bona
fide security interest is subject to the interest of the
secured party if he neither had knowledge of nor consented
to any violation of Title 45+ chapter 9.

{d) No conveyance or container is subject to
forfeiture under this section if it was used or intended Ffor
use In transporting tess than 250 grams of mari juana.”™

Section 9. Section 44-12-103s MCAs is amended to read:

"44-12-103. When property may be seizede (1) A peace
officer who has probable cause to make an arrest for a
violation of Title 45y chapter 9y probable cause to believe
that 2 conveyance has been used or is intended to be used to
untawtfully transport a controlled substances or probable
cause to believe that a conveyance has Deen used to keepe
deposits or conceal 4 controlled substance shall seiz2 the
convayance so used orf intended to be used or any conveyance

in which & controlled substance is untawfully possessed by
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an  occupante He shall immediately deliver a conveyance that
he seizes to the sheriff of the county in which the seizure
is mades to be held as evidence until forfeiture is declared
or release orderede

(2) All property subject to Forfeiture under 44-12-102
may be seized by a peace officer under a search warrant
issuwed by a district court having jurisdiction over the
propertys Seizure without 3 warrant may be made if:

{3} the seizure 1is incident to an arrest or a search
under a search warrant issued for another purpose or an
inspection under an administrative inspection warrant;

{b} the property subject to seizure has been the
subject of a prior judgment in favor of the state in a
criminal proceeding or a forfeiture proceeding based on this
chapter;

(c) the peace officer has probable cause to helieve
that the property is directly or indirectly dangerous to
health or safety; or

{d) the peace officer has probable cause to believe
that the property was used or is intended to be usad itn

violastion of Title 45+ chapter 9»__or__in__violation_of

Lsections i _through_7].%

Section 10. Severabilitye If a part of this act is
invalide all valid parts that are severable from the invalid

part rem3in in effect. If a part of this act is invalid in

-10- H3 300
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one or more of its applicationssy the part remains in effect
in a1l wvalid applications that are severable from the
invatid applicationse.

-End-
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March 24, 1981

SENATE STANDING COMMITTEE REPORT
(Judiciary)

That House Bill No. 300 be amended as follows:

1. Page 3, lines 2 through 4.
Strike: subsection (k) in its entirety
Renumber: subsequent subsections

2, Page 3, line 7.

Following: "hashish,™"

Strike: "or" ' -

Following: "hashish oil"

Ingert: ", or other dangerous drug as defined by 50-32-101"



