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House Bill 151

In The House

Introduced and referred
to Committee on Business
and Industry.

On motion by Chief Sponsor
five Representatives were
added as authors to the
pre-filed bill.

Fiscal note requested.

Fiscal note returned.

Committee recommend
bill do not pass.
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HOUSE B No. LSS

INTRODUCED Bvﬂgnm,o ‘Z/ M

A BILL FOR AN ACT ENTITLED: ™AN ACT TO ABOLISH THE BOARD OF

MILK CONTROL AND ELIMINATE ITS FUNCTIONS; AMENCING SECTIONS
2-8-103, 81-23-101, 81-23-104y 81-23-202¢ 81-23-20%4
81-23-303y 81-23-405y AND 81-23-406y MCA; AND REPEALING

SECTIONS 2-15-1802s 81-23-301y AND 81-23-302y MCA"™

BE IT ZNACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section l. Section 2-8-103y MCAy is amended to read:
"2-8-103. Agencies to terminatee (1} The following

agencies shall terminate on July ls 19793
{a) board of abstracterse department of professional

and occupational licensings created by 2-15-1643;

{b) board of real estatey department of professional
and occupational licensings created by 2-15-1642;

{c)} state board cf warm air heatings ventilations and
air conditioningy department of professional and
occupational licensingy created by 2-15-1656;

{d) board of institutionsy department of institutionss
created by 2-15-2303.

(2) The following agencies shall terminate on July 1l
1981:

{a) commission for human rightsy department of 1labor
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and industrys created by 2-15-1706;

{b) board of athleticsy department of professional and
occupational licensings created by 2-15-16561;

{c) board of barbersy department of professional and
occupational licensings created by 2-15-16253

{d} board of chiropractorsy department of professional
and occupational licensings created by 2-15-16133

{e} board of cosmetclogistsy department of
professional and occupational licensings created by
2=-15-16263

{f) board of dentistsy department of professional and
occupational licensings created by 2-15-16063

{g) board of hearing aid dispenserss department of
professional and occupational licensingy created by
2-15-1616%

(h) board of massage therapistsey department of
professional and occupational licensings created by
2-15-1627;

(i) Montana state board of medical examinerssy
department of professional and occupational Ticensinge
created by 2-15-1605;

{j)} board of morticianss department of preofessional
and occupational licensings created by 2-15-1619;

{k} board of nursings department of professional and

cccupational Ticensingy created by 2-15-16103
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(1} board of nursing home administratorsy department
of professional and occupational licensingy created by
2-15-1611;

{m) board of optometristss department of professional
and occupational licensings created by 2-15-1612;

{n} board of osteopathic physicianss department of
professional and occupational licensingy created by
2-15-1607;

{o} board of pharmacistse department of professional
and occupational licensingsy created by 2-15-1609;

{p) board of podiatry examinersy department of
professional and occupational licensings created by
2-15-1608;

{q) board of psychologistss department of professionatl
and occupational licensinges created by 2-15-1617;3

{r) board of radiologic technologistssy department of
professional and occupational licensinge created by
2=-15-1614;

(s) board of speech pathologists and audiologistss
department of professional and occupational licensinge
created by 2~15-1615;

{t) board of veterinarianss department of prefessional
and occupational licensinge created by 2-15-1618;

{(u) board of veterans® affairsy department of social

and rehabilitation servicesy created by 2-15-2202;3
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{v) board of sanitarianss department of professional
and occupational licensings created by 2-15-1631.

{3) The following units of state government shall
terminate on July 1y 1983:

{a} board of aeronauticse department of comwmunity
affairsy created by 2-15-1103;

{b) state board of hail insurances department of
agricultures created by 2-15-3003;

(c) board of horse racings department of professional
and occupational licensingy created by 2-15-1662;

{d) board of liwvestocks department of livestock,
creatad by 2-15-3102;

te¥y-—board-of--mitk——-controty——deparement-—of-—-business
regulationy-ereated-by-2-15-18824-

£f¥{e) board of 0il and gas conservations department
of natural resources and conservations created by 2-15-3303;

t9¥L£f) Montana cutfitters councile department of fishe
wildlifer and parkss created by 2-15-3403;

thtig)l public service commissions department of public
service regulations created by 59-1-102;

++¥{h) board of water and wastewater operatorse
department of health and environmental sciencess created by
2-~15-2105;

+§¥4{L} board of water well contractorss department of

professional and occupational licensings created by

—y—
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2-15-1632«

{4) The following agencies terminate on July 1y 1985:2

{a) the board of public accountantss created by
2-15-1641;

{b) the board of architectsy created by 2-15-16513

{c) state banking boarde department of business
regquliations created by 2-15-18033

{d) the state electrical boardy created by 2-15-16543

fe) the board of professional engineers and land
surveyorss created by 2-15-1653;

(f} office of commissioner of insurance and the
insurance departmente state auditor's offices created by
2=-15-1902 and 2~15-1903;

{a) office of the securities commissioners state
auditor®s officey created by 2-15-1901;

{ht) the board of Jandscapa architectss created by
2-15-1652;

(i} the board of county printingy created by
2-15-11023

{j) the board of plumbersy created by 2-15-1655;

(k) board of physical therapy examinerss created oy
2=15-1628«"

Section 2« Section 81-23-101y MCAs is amended to read:

ng1-23-1C01l. Definitionses (1) Unless the context

requires otherwises in this chapter the fellowing
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definitions apply:

ftey--"Boardi-—peans——the-bhoard-of-mitk-controt—provided
for—+n-2-15-1202+

+#¥L{a)l "Class I milk®™ includes all bottled or packaged
milks low fate buttermilks chocolate milks whipping creams
commercial creamy half-and-halfe skim milke fortified skim
milky skim milk flavored drinksy and any other fluid milk
not specifically classified in this chapters whether raws
pasteurizedy homogenizedy steriley or aseptice

teyfh) "™Class IT milk™ includes milk wused in the
manufacture of ice cream and ice cream mixe ice Mmilke
sherbety eggnogy cultured sour creams cottage cheesey
condensed mitky and powdered skim for human consumptione

$td¥fc} ©"Class III milk"® includes milk wused in the
manufacture of butters cheddar cheeses process cheesey
livestock feed, powdered skim other +than for human
consumptiony and skim milk dumpede

te¥(d) "Consumer™ means a person Oor 2an agencyy oOther
than a dealery who purchases milk for consumption or use.

£f3{c)l *"Dealer™ means a producersy distributor,
producer—distributory jobbers or independent contractors

+9¥{f) "Department™ means the department of bDusiness
requlation providaed for in Title 24 chapter 1Sy part 13.

tha¥rfg) MDistributcr® means a person purchasing milk

from any sourcesy either in bulk or in packagesy and

—~ HEB /5/
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distributing it for consumption in this states The teras
includes what are commonly known as jobbers and independent
contractorse The terme howevery excludes a person
purchasing milk from a dealer licensed under +this chapter,
for resale over the counter at retail or for consumption on
the premisess

t#}-—"dobber-prices®—means-those-prices~at--which-—miti
owned-by-a-distributer—is—scidy-in—-butk-or-in~packagesy—to-n
jebber-or-independent—contractarey

t3¥4b)l “"Licensee" means a person who holds a license
from the departments

tkyi{i) "Market™ means an area of the state designated
by the department as a natural marketing area.

£¥33LJ) "Milk™ means the lacteal secretion of a dairy
animal or animalsy including those secretions when raw and
when cooledy pasteurizeds standardizeds howogenizeds
recomtinedy concentrated freshy or otherwise processed and
all of which is designated as grade A by a duly constituted
health authority and also includes those secretions which
are in any manner renderad sterile or aseptice
notwithstanding whether they are regulated by any health
authority of this or any other state or natione.

fm¥ik]}] "Person™ means a perscns firme corporatione or
cooperative associatione

£n¥{l) "Producer™ means a person who produces milk
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for consumption in this states selling it to a distributore.
$to¥lip}l "Producer-distributor® means a person both
producing and distributing milk for consumption in this
state.
tp¥-~2Producer-pricest-peans-those-prices—-et-which-mitk
owned-by-n-producer—+s—sotd-in-puik-to-a-drstributers
t93——"Retait-——prices®——means—those—prices—at-which-miik
owned~by-a—retaiter—is-sotdy—in-butk-or—-in--packegesy——over
the-counter-at-reteit-or—for-consumption—on-the-prem+sess
te¥in)l "Retailer™ means a person selling milk in bulk
or in packages over the counter at retail or for consumption
on the premises and includes but is not limited to retail
stores of atl typesr restaurantsy boardinghousess
fraternitiesy sororitiesy confectionaries, public and
private schoolss including cclleges and universitiesy and
both public and private institutions and instrumentalities
of all types and description.
t3y——"Whotesate-—prices®—means-—those——prices—at-which
mttk-owned-by-a-distributer—is-sotdy—in-buik-or-in—pockagesy
to-e-retaiters
{2} The department may assign new milk productss not
expressly included in one of the classes defined in this
sections to the class which in its discretion it determines
to be propere®

Section 3« Section 81-23-1C4%s 4CAy is amended to read:

-8—
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#g1-23-104« Rules and orderse The department may adopt
and enforce rules and orders necessary to carry out the
provisions of this chapter and any orders adopted under it
by the department er—-the-boards A rule or order shall be
posted for public inspection in the main office of the
department for 30 dayss and a copy shall be filed in the
office of the departments A copy shall also bLe sent by
registered or certified letter +to the secretary of each
areay except in the case of an order directed only +to a
person or persons named in ity which shall be served by
personal delivery of a copy or by mailing a copy +to each
person to whom the order is dirscted ors in the case of a
corporations to any officer or agent of the corporation upon
whom a summons may be served in accordance with laws of
this states The postinges in the main office of the
departments of a rule or order not required to be persconally
served as provided in this section and the filing in the
office of the department is sufficient notice +to all
rersons affected by the rule or ordere. A rule or order when
properly posted and filad or servedy as provided in this
sectiony has the force of lTawe"™

Section 4e Section 81-23-202¢ MCAs is amended to read:

wg1-23-202. Licenses =-— disposition of income. (1) A
producers producer—distributors distributors or jobber may

not engage in the business of producing or selling milk
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subject to this chapter in this state without first having
obtained a license from the department of livestocck ory in
the case of milk entering this state from zanother state or
foreign nationsy without complying with the requirements of
the #ontana Foods Drugs and Cosmetic Act and without being
licensed under this chapter by the departmente. The annual
fee for the license from the department is $2 and is due
before July 1 and shall be deposited by the department to
the credit of the general fund. The license required by this
chapter is in addition to any other license required by
state law or any municipality of this states This chapter
shall apply to every part of the state of Montanas

{(2) 1In addition to the annual license fees the
department shallsy in each years before April 1ls for the
purpose of securing funds to administer and enforce this
chapterys Tevy an assessment upon producersy
producer—-distributorss and distributors as follows:

{a} a fee per hundredweight on the total volume of all
milk subject to this chapter produced and sold by a
producer—-distributor;

{t} a fee per hundredweight on the total volume of all
milk subject to this chapter sold by a producer;

[cy a fee per hundredweight on the total volume of all
milk subject to this chapter sold by a distributory

axcepting that which is sold to another distributor.

-10- /,fi /S/
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{3} The department shall adopt rules fixing the amount
of each fees The amounts may not exceed levels sufficient
to provide for the administration of this chapters The fee
assessed on a producer or on a distributor may not be more
than one-half the fee assessed on a producer-distributore

(4) The assessment upon producer~distributorsse
producersy and distributors shall be paid quarterly before
January 15¢ April 154 July 15+ and October 15 of each yeare
The amount of the assessment shall be computed by applying
the fee designated by the department to the volume of milk
sold in the preceding calendar quartere

{5) Failure of a produceres producer-distributores or
distributor to pay an assessment when due is 2 violation of
this chapter and his license under this chapter
automatically terminates and is voide A license so
terminated shall be reinstated by the department upoen
payment of a delinguency fee equal to 30% of the assessment
which was due.

{6) All assessments required by this chapter shali be
deposited by the department in the earmarked revenue funde
A1l costs of administering this chaptery including the
salaries of employees and assistantsy-per-diem—and-expenses
of-board-membersy and all other distursements necessary to
carry out the purpose of this chapters shall be paid cut of

control-board moneys in that funde
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(7T} The department maye if it finds the costs of
administering and enforcing this chapter can be derived from
lower ratesy amend its rulss to fix the rates at a less
amount on or before April 1 in any year."

Section 5. Section 81-23-204s MCAy is amended to read:

"81-23-204« Decliningy suspendingy and revoking
licenses =~- penalties in lieu of suspension or revocatione
{1) The department may refuse to grant a license or may
suspend or revoke & license already granted for due cause
upon due notice and after hearinge The violation of any
provisions of this chapter or of any lawful order or rule of
the board--or departmenty, the failure or refusal to make
regquired statements or reportss or failure to pay license or
assessment fees are causes for which the department mays at
its discretions suspend or revoke a licenses

{2) In place of suspension or revocation of a licenses
the department may assess a civil penalty not tc exceed $3G0
per day for each daily failure to comply with or each daily
violation of the provisions of this chapter or of any lawful
order or rule of the department or-—board. If the person
against whom a civil penalty is assessed fails to pay the
civil penalty immediatelyy the department shall collect the
civil penalty by a civil proceeding in the district court of
the first judicial districte. This penalty shall be construed

as civil and not criminal in naturee« Any moneys received by

=12~
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the department as a result of collection of civil penalties
shall be paid into the earmarked revenue fund as provided by
81=-23-403."

Section 6. Section 81-23-303y M{As is amended to read:

®31-23-303. Rules of fair trade practiceses The
department may adopt reasonable rules governing fair trade
practices as they pertain to the transaction of business
among licensees under this chapter and among licensees and
the general publice Those rules shall contain but are not
limited to provisions prohibiting the following methods of
doing business which are unfairs unlawfuls and not in the
public interest:

{1) the payments allowances or acceptance of secret
rebatess secret refundss or unearned discounts by & persons
whether in the form of money or otherwisej

{2) the giving of milke creamsy dairy productse
servicesy or articles of any kinds except to bona fide
charitiess for the purpose of securing or retaining the
fluid milk or fluid cream business of a customers

{3) the extension to certain customers of special
prices or services not available to all customers who
purchase milk of 1like quantity under like terms and
conditionsta

th3-—the-purchasingy-processingr--bdotttinyr--packagingy

trensportingy--detiveringy—-or-~othernise--handtino--rn-~any
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mearketing-area—of--mitk-—-whiech-—is—~to--pe--or--is—-sotd--er
etherwise-disposed-of-at-Fess~than—the—minimum-wholesnte-and
mintmum-reteit-prices—estabiished-by—the-peardsy

£+5)-—the-—paynent-——ef-a-price-joner—than-the-applicable
producer-pricey—estabtished-by-the-boardy-by——a-—discributor
to-—a——-producer-for-mitk-which-+s-distributed-to-any-perseny
inetuding——agencies—of--the--federasly-——statey-——or-—-tecal
governments™

Section 7. Section B1-23-405y MCAs is amended to read:

"g§l-23-405. Violations made misdemeanors -- penaltiese
(1) A person who producess sellsy distributess or handles
milk in any ways except as a consumers without a 1license
from the department as required by this chapter or who
violates a lawful rule of the department or-beard is guilty
of a misdemeanor punishable by a fine not exceeding $600e
Each day®s violation is a separate offenses

(2) The district courts have original jurisdiction in
all criminal actions for viclations of this chapter and in
all «civil actions for the recovery or enforcement of
penalties provided for in this chaptere A1l of those
actionsy both criminal and civile shall be tried in the
district courte

(3) The county attorneyss in their resgactive
countiesy shall diligently prosecute all violations of this

chaptera."

Y.
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Section B. Section 81-23-406s MCAy is amended to read:

#81-23-406. Additional remediese The department may
begin any proceeding at law or in equity as way appear
necessary to enforce compliance with this chapter or to
enforce compliance with an aorder or rule of the beoard--or
department adopted under this chapter or to obtain a
judicial interpretation of any of them. In addition to any
other remedys the department may apply to the district court
of the district where the action arises for relief by
injunctions mandamuss or any other appropriate remedy in
equity without being compelled to allege or prove that an
adequate remedy at law does not otherwise existe The
department may not be requiréd to post bond in an action to
which it is a party whether upon appeal or otherwise. All
legal actions may be brought by or against the besrd-er
department in the name of the department of business
regulations and it is not necessary in an action to which
the department is a party that the action be brought by or
against this state on relation of the departmentes The
department may sue by its own attorneys and it may also call
upon a county attorney to represent it in the district court
of his county or the attorney general to represent it on
appeal +to the supreme courty or it may associate its own
attorney with either in any court.”

Section 9« Repealere Sections 2-15-1802y B81-23-301,

1

and 81-23-302¢ MCAy are repealed.

-End-
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STATE OF MONTANA
. \ REQUEST NO, 79781
FISCAL NOTE

Form BD-15

In compliance with a written request received __January 13,19 81 _ , there is hereby submitted a Fiscal Note
for . House Bill 15) pursuant to ' Title 5, Chapter 4, Part 2 of the Montana Code Annotated {MCA).
Backaround information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request.

Description of Proposed Legislation

An act to repeal the laws relating to Milk Price Control.

Assumptions

1. By repealing the Milk Price Control Laws, the department would no longer levy an
assessment pursuant to 81-23-202(2)

2. Under the proposed measure, no administrative costs would be incurred.

Fiscal Impact

There would be no net fiscal impact upon the state because the levy would not be
collected and the expenses would not be incurred.

Q@Jmiw

BUDGET DIRECTOR

Office of Budget and Program Planning
Date: ) -5




