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1 HOUSE BILL NOo _ill_ 1 (3) "Board• means the board o£ natural resources and 

2 ltHRCOUCED BY ~--- ---

3 
.l 

2 conservation provided for in 2-15-3302. 

3 (4) •certificate• means a certi£icate of water riqht 

4 A BILL FOR AN ACT ENTITLED: •AN ACT TO RE~OVE THE LAW 4 issued by the department. 

5 PROVIDING FOR RESERVATION OF WATER BY GOVERNMENTAL ENTITIES 5 (5) "Declaration" means the declaration of an existing 

6 FGR EXISTING OR FUTURE BENEFICIAL USES AND TO REPEAL THE 6 right filed with the department under section a, Chapter 

7 YELLOWSTONE RIVER BASIN MORATORIUM PROVISIONS REGARDING 7 452, Laws of 1973. 

8 RESERVATIONS; AMENDING SECTIONS 85-2-102, 85-2-232, 8 (6) •Department• .aans the department of natural 

9 85-2-307, AND 85-2-311, MCA; AND REPEALING SECTIONS 85-2-316 9 resources and conservation provided for In Title z, chapter 

lD AND 85-2-601 THROUGH 85-2-608, KCA.• 10 15t part 33. 

11 11 (7} •Existing right• •eans a right to the use of water 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 12 which would be protected under the law as it existed prior 

13 Section 1. Section 85-2-102, MCA, is amended to read: 13 to July 1, 1973. 

lit •s5-2-1D2. Definitions. Unless the context requires 14 (B) •Groundwater• means any water beneath the land 

15 otherwise, in this chapter the following de£initions apply: 15 surface or beneath the bed of a stream, lake, reservoir, or 

16 (1) •Appropriate" means to divert, impound, or 16 other body of surfdce watero and which is not a part of that 

17 withdraw (including by stock for stock water} a quantity of 17 surface water. 

lB water ory-+ft-~he-eo~e-ef-e-pub~+e-o~efteyy-te--reserve--w~er 18 (9) upermit• means the permit to appropriate issued by 

19 +ft-oeeerdoftee-w~h-85-r-3%6. 19 the department under 85-2-301 through 85-2-303 and 85-2-306 

20 (2) •Beneficial use•, unless otherwise provided, means 20 through 85-2-314. 

21 a use of water for the benefit of the appropriator, other 21 (10) "Person" means an individual, association, 

22 persons, or the public, including but not limited to 22 partnership, corporation, state agency, political 

23 agricultural (including stock water)• domestic, £ish and 23 subdivision, the United States or any agency thereof, or any 

24 wildlife, industrial, irrigation, mining, municipal, vower, 24 other entity. 

25 and recreational uses. 25 (11) •Pol i tical subdivision" means any county, 

-2- I N T R 0 D U C E D B I L L 
II /3 1 )..a 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0770/01 

incorporated city or town, public corporation, or district 

created pursuant to state law or other public body of the 

state empowered to appropriate water but not a private 

corporation, association, or group. 

(12) •slurry• means a mixture of water and insoluble 

material. 

(13) wwaste• •eans the unreasonable loss of water 

through the design or 

appropriation or water 

negligent operation of an 

distribution facility or the 

application of water to anything but a beneficial use. 

(14) •water" means all water of the state, surface and 

subsurface, regardless of its character or manner of 

occurrence, including but not limited to geother~al water• 

diffuse surface water, and sewage effluent. 

(15) •Water division• means a drainage basin as defined 

in 3-7-102. 

(16) •water judge" means a judge as provided for in 

Title 3t chapter 1. 

(17) •water ~aster• means a master as provided for in 

Title 3, chapter 7• 

(18) •Well" means any artificial opening or excavation 

in the ground, however made, by ~hich groundwater is sought 

or can be obtai ned or through which it f1 ows under natural 

pressures or is artificially withdrawn.a 

Section 2. Section 85-2-232 9 MCA, is amended to read: 
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•ss-2-232. Availability of preliminary decree. (1) The 

water judge shall send a copy of the preliminary decree to 

the department, and the water judge shall serve by ~all a 

notice of availability of the preliminary decree to each 

person who has filed a claim of existing right, or, in the 

Powder River Basin, to each person who has filed a 

declaration of an existing right. The water judge shall 

enclose with the notice an aostract of the disposition of 

such person•s claimed or declared existing right. The notice 

of availability shall also be served upon those issued or 

having applied for and not having been deniea a beneficial 

water use permit pursuant to Title 85 9 chapter 2, part 3, 

~o~--~r~~ed--e-r~s~r•e~+oft-p~saeft~-~o-55-e-3~by or other 

interested persons who request service of the notice from 

the water judge. The clerk or person designated by the water 

judge to mail the notice shall make a general certificate of 

m~iling certifying that a copy of the notice has been placed 

in the United States mail, postage prepaid, addressed to 

each party required to be served notice of the preliminary 

aecree. Such certificate shall be conclusive evidence of due 

and legal notice of entry of decree. 

(2) Any person may obtain a copy of the preliminary 

decree upon payment of a fee of $20 or the cost of printing. 

whichever is greater, to the water judge.n 

Section 3• Section 85-2-307, MCA 9 is amended to read: 
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"85-2-307. Notice of application. (1) Upon receipt of 

a proper application for a permit, the depart•ent shall 

prepar~ a notice containinq the facts pertinent to the 

application and shall publish the notice in a newspaper of 

general 

for 3 

c i rcul ati on 

consecutive 

in the area of the source once a week 

weeks. Before the last date of 

publication, the department shall also serve the notice by 

certified mail upon an appropriator of water or applicant 

for or holder of a permit who, according to the records of 

the department, May be affected by the proposed 

appropriation. A-no~+ee-~he+~e+~o-be-~e~ee-apon-ony-p~++e 

egeney---~h~--h~--re~r•ed--w~~~--+n--~e--~oa~e--and~ 

65-~-3~6• The department may, in its discretion, also serve 

notice upon any state agency or other person the department 

feels may be interested in or affected by the proposed 

appropriation. The department shall file in its records 

proof of service by affidavit of the publisher in the case 

of notice by publication and by its own affidavit in the 

case of service by mail. 

(2) The notice shall state that by a date set oy the 

department (not less than 30 days or more than 60 days after 

the last date of publication) persons may file with the 

department written objections to the application. 

{3) The requirements of subsections (1) and (2) of 

this section do not apply if the department finds, on the 
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basis of information reasonably available to ito that the 

appropriation as proposed in the application will not 

adversely affect the rights of other persons." 

Section 4o Section 85-2-311, MCAo is amended to read: 

"85-2-311. Criteria for issuance of permit. The 

department shall issue a permit if: 

{1) there are unappropriated waters in the source of 

supply: 

(a) at times when the water can be put to the use 

proposed by the applicant; 

(b) in the amount the applicant seeks to appropriate; 

and 

(c) throughout the period during which the applicant 

seeks to appropriate, the amount requested is available; 

(2) the rights of a prior appropriator will not be 

adversely affected; 

(3) the proposed means of diversion or construction 

are adequate> 

(4) the proposed use of water is a beneficial use; 

(5) the proposed use will not interfere unreasonably 

with other planned uses or developments for which a permit 

has been issued er-~~-wh+eh-we~er-he~-ceen-re~e~yee; 

(6) an applicant for an appropriation of 10,000 

acra-feet a year or more or 15 cubic feet per second or more 

proves by clear and convincing evidence that the rights of a 

-6- He ;:LD 



LC 0770/01 

1 prior appropriator will not be adversely aff~cted.• 

2 Section 5. Repealer. Sections 85-2-316 and 85-2-601 

3 through 85-2-608 9 HCAt are repealed. 

-End-
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