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HQUSE _ BILL NO. 10

INTRODUCED BY _ KEEDY

BY REQUEST OF THE INTERIM COMMITTEE ON CORRECTIONS POLICY

AND FACILITY NEEDS WITH NO RECOMMENDATION

A BILL FOR AN ACT ENTITLED: ®™AN ACT TO GENERALLY REVISE
SENTENCING LAWS3 AMENDING SECTIONS 45-5-102 THROUGH
45-5-105y 45-5-201 THROUGH 45-5-204y 4£5-5-302 THROUGH
45-5-304%4y 45-5-401y 45-5-502¢ 45-5-503s 45-5-505y 45-5-603,
45-5-613¢ 45-5-621y 45-5-625¢ 45-6-101 THROUGH 4&5-6-103,
45-6-2049 46-18-101y 46-18-201s 46-18-222y AND 46-18-223,
MCAF AND REPEALING SECY¥IONS 46-18-111 THROUGH 46-138-113,

46—-18-221y AND 46-18~501 THROUGH 46-18~503s MCA."™

2F IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 46-18-101y MCAs is amended to read:
*46~18~-101e Policy -- }ibera’ constructione This
chapter shall be tiberelty construed to the end that persons
8__person convicted of a3 crime shall be dealt with in
accordance with thetr————individusl-——characteristicsy
efreumstancesy-—needsy-—end——potentiatitiest——that-dongerous
offenders-shati-be-correetively-trented-in-enstody-—for--3ong
terms--as~-neededi——and--that-other-offenders-shall-be-denit
with-by-prebationy-suspended-sentencey~or-fine-wheneyer—-such

afspesition—appesrs—practiesbie—and-not-detrimental—~to—-the
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needs-of-pubtic—safety-and-the-weifare~of-the-individunt the
sg:igusness._ni..thg__szils.;nnni:;sn_ann_in_n:cnzdan:a.ui:h
bis prior racords A person coovicied of a.crime may be dealt
with by fines when provided for by laws _or Dby  deferred
imposition _or suspension . of _sentence if _the age of the
persgn or the circumstances surrounding _the  crime _warrant
such treatment as prowvided for in this chapter.®

Section 2« Section 46-18-201y MCAs is amended to read:

w46—18-201. Sentences that may be imposeds (1) Whenever
a person has been found guilty of an offense upon a verdict
or a plea of guilityy the court may:?

(a) defer imposition of sentence for persons commitiing
a first offense _apd who are eligible undec §6-=18=222.
excepting sentences for driving under the influence of
alcohol or drugsy for a period not exceeding 1 year for any
misdemeanor or for a period not exceeding 3 vyears for any
felonye The sentencing judge may impose upon the defendant
any reasonable restrictions or conditions during the period
of the deferred impositione Such reasonable restrictions or
conditions may include:

(i} jail base releasej

{ii) jail time not exceeding 90 days;

(iii) conditions for probation;

{iv) restitution;

(v) any other reasonablz conditions considered

-=- INTRODUCED BILL
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necessary for rehabilitation or for the protection of
sccietys; or

tvi) any combination of the above;

(b) suspend execution of sentence for persons sligible
under S$6-18-222 up to the maximum sentence allowed for the
particular offensec. The sentencing judge may impose on the
defendant any reasonable restrictions during the period of
suspended sentence. Such reasonable restrictions may include
any of those 1listed in subsections (1){a){i) through
(1){a}({vi).

{c) impose & fine as provided by law for the offense;

(d) commit the defendant to 3 correctional institution
with or without a fine as provided by law for the offense;

(e) impose any combination of subsections {1}{b)s
{i)(c}e and (1)(d)e

(2) 1If amy vestrictions or conditions imposed under
subsection {1)(a} or (1)(b) are violateds any elapsed timey
except jail timey is not a credit against the sentence
unless the court orders otherwise.

{34-—Fxcept~as-provided-in-46~-i8-222v—the-imposition——or
execution—of-the-first-2~-years-eof-a-sentence-of-—imprisonment
+mposed-—under—the—foltowing-sections—may-not-be-deferred-er
suspendedt-———§5-5-103¢{2)y—————45~5-282{ 2}y ———45-5-302 {2}y
45-5-30342}v——45-5-401{2}y——45-5-583{2}-and- {3} y-45-9-10L¢ 24

ANd—{3)y—45-9-102£3) y-and—45-9-183¢ 2}

-3~
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t4y-—Except—as-provided-in-46—-18~222y-the~-impesition--cr
esxecution—~—of-—--the-—~-firat—16--years-—-of-—a--sentence—of
+aprisonment—imposed-under—-45-5-182{2}-may—not——pe--deferred
or—sussendeds®

NEWM_SECTIONe Section 3. Mandatory sentences to be
imposed for felonies —— exceptionse EXcept as provided in
46-186-201y the <court shall impose the mandatory sentence
provided by law for a felony offense unless the court finds
in accordance with [section 5] that aggravating
circumstances are present or in accordance with [section 6}
that mitigating circumstances are presente

HEH _SECTION. Section 4« Hearing to determine
exceptions to mandatory sentencese (1) Upon request of
either the defendant or the prosecutions the court shall
grant a hearing prior to the imposition of sentence to
determine the existence of circumstances enumerated in
[section 5 or 6]e

{2) The hearing shall be held bafore the court sitting
without a jurys The defendant and the prosecution are
entitlad to the assistance of counsely compulsory processs
and cross—examination of witnesses who appear at +the
hearinge

{(3) If it appears by a preponderance of the evidence
submitted during the trial and during the sentencing hearing

that none of the circumstances enumnerated in [section 5 or

—l,_
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o] existads the court shall impose the applicable mandatory
sentences If it appears by a preponderance of the evidence
that one or more of the circumstances enumerated in {section
5 or 6) existedy the court shall impose the applicable
sentance as provided in [section 5 or 6]«

{4} The court shall state the reasons for its decision
in writing and shall include an identification of the facts
relied wupon in making its desterminatione The statement
shall be included in the judgmente

HEA_SECYIOMe Section 5. Aggravating circumstances for
felonies -—- increased penalties. (1)} The court shall add to
the mandatory sentence for a fealony offense 25% of the
mandatory sentence for each of the following agéravating
circumstances found by the court to hawve existed at the time
the offense was comaitted:

{a) the victim was mentally defective or incapacitated;

(b} the victim was physically helpless;

{c) The victias was less than 1& years old or 65 years
of aje or older;

{d) there were multiple victims;

(e} the defendant threatened to inflict bodily injury
upon any person or knewingly put any person in fear of
immediate bodily injury;

[f} the defendant took advantage of his Ffiduciary

relationship with the victim to comzit the offense;

e
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{g) the defendant used or involved minaors in the
commission of the crime; or

{h) the defendanty prior to age 18+ had committed an
act that would have been a felony if committed by an adulte

{2} The court shall add to the mandatory sentence for a
felony offense 50X of the mandatory sentence for each of the
following aggravating circumstances found by the court to
have existed at the time the offense was committed:

(a) the defendant inflicted bodily injury upon ancther;

{b) the defendant received compensation for committing
the offense;

{c) the defendants while engaged in the commission of
the offenses knowingly displayzde brandisheds or otherwise
used a firearme destructive device as defined in
45-3-332(1)y or other dangerous weaponj
- (d} the defendant had previously been convicted of a
felony.

{3) The court shall add to the mandatory sentence for a
felony offense 100% of the mandatory sentence for each of
the fcllowing aggravating circumstances found by the court
to have existed at the time the offense was committed:

{2} the defencant is a person who had previousiy been
corvicted of an offense committed under 18 UsSeCe 924(c) on
3 different occasion than the present offense or who had

previously been convicted of an offense in this or another

AE /O
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statey committed on a different occasion than the present
offensey during the compission of +hich he knowingly
displayeds brandisheds or otherwise wused a firearms
destructive device as defined in 45-8-332f1)y or other
dangerous weapoRe

(b} the defendant is a person who had previously been
convicted of a second felony offense and who is presently
being sentenced for a third ofF subsaguent felony committed
on a different occasion than any of his pricr feloniese

{4) Ffor the purpose of this sectiony an offender is
considered to have been previously convicted of a felony if:

{a} the previous felony conviction was for an offense
committed in this state or any other jurisdiction for which
a sentence to a terwm of imprisonment in excess of 1 year
could have been imposed; and

{b} the offender has not been pardoned on the ground of
innocence and the conviction has not been set aside in a
postconviction hearinge

{5} A circumstance that constitutes a lesser included
offense of the present offense or a circumstance that
constitutes a necessary element of the present offense may
not be found to be an aggravating circumstance for purposes
of this sectione

DNEW SELTINNe Section 6. MNitigating circumstances for

felonies -- reduced penaltiess If appropriate for the
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offensas the court shall reduce the sentence for a felony
offense hy 10%¥ for each of the following mitigeting
circumstances found to bhe present:

{1) The defendanty at the time of the commission of ths
offense for which he is to be sentenceds was acting under
unusual and substantial duresse The duress need not be such
that it would constitute a defense to the prosecutions

{2) The defendant was an accomplices the caonduct
constituting the offense was principally the conduct of
anothers and the defendant®s participation was relatively
minore

(3) No serious bodily injury was inflicted on the
victim nor was 3 weapon used in the commission of the
of fense.

{4) The defendant has fully compensated or can
reascnably be expected to fully compensate the victiam of his
criminal conducte

{5) The defendant assisted 1aw enforcement authorities
in the perforwance of their duties.

Saction Te Section 46-18-222y MCAy is amended to read:

"46~18~222« Execeptions-te-mandatory--minimum——sentences
and-——restrictions-—on-—defarred-—imposition-—and--—surpended
execution-of-sentence Eligibility for deferred or _suspended
sentenges Alr-mandstory-miatnus—sentences-preseribed-by—the

Iaws——of--this--state-—and--the--restrictions——en—-—deferred
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+mposition-and-suspended-execution—of-sentence—preseribed-by
subsections——{3y-——end——{4y——of-—46-18-201y-4o-18-223{3yv—and
45-18-~-582¢2y-de—not-eppy—+f A__nerson _is_ _eligible for 3
deferred ipposition or suspeonsfon_of sentence as orovided in

{1) the defendant was less than 18 years of age at the
time of the commission of the offense for which he is to be
sentenced;

{2} the defendant's mental capacitys at the time of the
commission of the offense for which he is to be sentenceds
was significantly impaireds although not so impaired as to
constitute a defense to the prosecution;

{3) the defendanty at the time of the commission of the
offense for which he is to bz sentenceds was acting under
unusual and substantial duresss althouyh not such dursss as
would constitute a defense to the prosecution;

(4} the defendant was an accomplicey the conduct
constituting the offense was principally the conduct of
anothery 2and the defaendant's participation was relatively
minor; or

(3) where applicables no sericus Dbodily injury was
inflicted on the wictim unless a weapon was uszad in the
commission of the offensc."

Section 8« Section 406-18-223y MCAy is amended to read:

"45-18~223. Hearing to determine apntieatian-——cf
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exceptions gligibilitye (1) When the——application——of--en
exception——-provided———for~-——+n  geligibility _for deferred
imposition or suspension of sepkgnce under 456-13-222 is  an
issusy ypoon_ _request the court shall grant the defendant a
hearing prior to the imposition of sentence to determine the
appricabitity-of-che-exception such eligibilitye.

{2) The hearing shall be held before the court sitting
without a jurye The defendant and the prosecution are
entitled to assistance of counsely compulsory processy and
cross~2xamination of witnesses who appear at the hearinge.

{3) If it appears by a preponderance of the +nformation
evidepces including information submitted during the trialy
and during the sentencing hearings and-+n——so—--moch—-of-—the
presentence--report-as—the-court—relies-eny that none of the
excentions—ot-tssue pravisions for _eligibility applys the
Eourt shall impose the eppreprieate applicable mandatory
sentence dWith no deferred imposition or suspension thereofe.

{4) The court shall state the rezsons for its decision
in writing and shall include an identification of the facts
relied upon in making its determinatione The statement shall
be included in the judgment.”

Section 9s Secticn 45-5-1U2y MCAs is amended to read:

"45-5-102« Deliperate honicides (1} Except as provided

in 45-%5-103{1), <criminal homicide <constitutas deliberate

RN/ V77,

homicide ifs
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fa) it is committed purposely or knowingly; or

{b} it is committed while the offender is engaged in or
is an accompiice in the commission ofy an attempt to commits
or flijht after committing or attempting to commit robberys
sexual intercourse without consents 2arsony burclarys
kidnappings felonious escapes or any other Feleny which
involvas the wuse or threast of physical force or vi$1ence
against any individuale

(2) A person convicted of the offense of deliberate
homicide shall be punished by death or life imprisonment as
provided in 46-18-301 through 46-18-310 or by imprisonment
in the state prison for a term of not-iess-then-tg-years-or
more-than~186 40 yearsy-execept—as—provided-in-46-16-222."

Section 10« Section 45-5-103y MCAy is amended to read:

"45-5-103. Mitigated deliherate homicides (1) Criminal
homicide constitutes mitigated deliberate homicide when a
homicide which would otherwise be deliberate horicide is
commi tted under the influence of extreme mental or emotional
stress for which there Is reasonable explanation or excusees
The reasonableness of such explanation or excuse shall be
determined from the viewpoint of a reasonable person in the
actor®s situations

(2) A person convicted of mitigated deliberate homicide
shall be imprisoned in the state prison for a term of net

Iess—than-2-years—-or——more-—~than—-—-45 30 yearsy-—except——os

_11_
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provided-—in—46~30-222."

Section 1le 3Section 45-5-104¢ MCAs is amended tc read:

*45~5-104. HNegligent homicide. (l) <Criminal bhomicide
constitutes negligent homicide when it is committed
nagligentlye.

{2) A person convicted of negligent homicide shall be
fmprisoned in the state prison for eny 3 term net-to—exceed
38 gf_2C yearsa."

Section 12. Section 45-5-105y MCAs is amended to read:

*45-5-105« Aiding or soliciting suicides (1) A person
who purposely aids or solicits another to commit suicidey
but such suicide does not occure commits the offense of
aiding or soliciting suicides

{2} A person convicted of the offense of aiding ecor
scliciting @ suicide shall be impriscned in the state prison
for any g term not-to-exceed gof 16 years.™

Section 13. Section 45-5-201y MCAs Is amended to read:

¥45-5-201e Assaulte (1) & person commits the offense of
assault if he:

{a) purposely or knowingly causes bodily injury to
another;

(b} negligently causes bodily Injury to another with a
Wweapons

{c) purposely or knowingly makes physical contact of an

insulting or proveking nature with any individual; or

-12-
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{d) purposely or knowingly causes reasonable
apprehension of bodily injury in anothere The purpose to
cause reasonable apprehension or the knowledge that
reasonable apprehension would be caused shall be presumed in
any case in which a parson knowingly points & firearm at or
in the direction of anothery whether or npot the offender
believes the firearm to be loaded.

(2) Except as provided in subsection (3)y a person
convicted of assault shall pe fined not to exceed $500 or be
imprisoned in the county jail for any term not to exceed 6
monthss or both.

t3)y 1If the wvictim is 1less than 14 years old and the
offender is 13 or more years olde the offenders upon
conwiction under subsection {l){a}s shall bLe imprisoned in
tha st:te prison for a term nmot—%o-exeeed-5 of 1D years.®

Section l4. Section 45-5-202s MCAy is amended to read:

"45-~5-2072e Aggravated assaults. (1) A person commits the
offens2 of aggravated assault if he purposa2ly or knowingly
cauyses?

{2) sericus bodily injury to another;

(b) bodily injury to another with a weapon;

{c) reasonable apprzshension of serious bodily injury in
ancothar by use of 3 weapon; or

(d) bodily injury to a peace officere

{2) A person convicted of aggravated assault shall be

-13~
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imprisoned in the state prison for a term of net-}ess—than-2
years-——or—--more--than 20 yearsv——except——as—-provided—in
H6-18-222."

Section 15« Section 45~5-203y MCAs is amended to read:

n45-5-203 Intimidations {1} A person commits the
offense of intimidation whensy with the purpose to cause
another to perform or tc omit the performance of any acts he
communicates toc another & threat to perform without lawful
authority any of the foliowing acts:

{a) inflict physical harm on the person threatened or
any other person or on property;

(b) subject any person to physical confinement or
restraint;

{c) commit any criminal offense;

{d} accuse any person of an offense;

{e) expose any person to hatredy contempts or ridicule;
or

(f) take action as a public official against anyone or
anythings withhold cfficial actiocns or cause such action or
withheldinge

{2} A person commits the offense of intimidatiorn if he
knowingly communicates a threat or false report of a pending
firey explosions or disaster which would endanger life or
Fropartye

{2} A person convicted of the offense of intimidation

AB8/0
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shall be imprisoned in the state prison for emy 3 term not
to-execeed-18 of 2 years.”

Section l6e Section 45-5-204y MCAy is awended to reads:

"45~-5~-204s Mistreating prisonerse {1) A person commits
the offense of mistreating prisoners ify Dbeing responsible
for the care or custody of a prisonery he purposely or
knowingly: )

(a} assaults or otherwise injures a priscner;

{b) intimidatesy threatenses endangerss or withholds
reasonable necessities from the prisoner with the purpose to
obtain a confession from him or for any other purpose; or

(c) violates any civil right of a prisonere

{(2) A person convicted of the offense of mistreating
prisoners shall be removed from office or emgloyment and
imprisoned in the state prison for a term not-to—exceed-18
of 2 yearse.™

Section 17. Section 45-5-3024 MCAy is amended to read:

"45-5-302« Kidnappinge {1) A person commits the offense
of kidnapping if he knowingly or purpos2ly and without
lawful authority restrains another person by 2ither
secreting or holding him in a place of isclation or by using
or threatening to-use physical forcee.

(2) A person convicted of the offense of kidnapping
shall be imprisonad in the state prison for a tera of not

$ess--then--32~--years——or--more-—then—i8 20 yearsy-except-as
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provided—in—46-18-222."

Section iB8e. Section 45-5-303, #CAy is amended to read:

"45-5-303. Aggravated kidnappings (1) A person commits
the offense of aggravated kidnapping if he koowingly or
purposely and without 1lawful authority restrains another
paerson by either secreting or holding him in a place of
isolation or by using or threatzsning to use physical force,s
with any of the following purposes?

fa} to hold for ransom or reward or as 3 shield or
hostage;

{b} to facilitate commission of any felony or flight
thereafters;

{c} +to inflict bodily injury on ofF to terrorize the
victim or another;

{d) to interfere with the per formance of any
governmental or political function; or

{e) to hold another in a condition of involuntary
servitudee

{2) Except as provided in 46-18-222+ a person convicted
of the offense of aggravated kidnapping shall be punished by
death or 1{fe imprisonment as provided in 46-13-301 through
46-13-310 or be imprisoned in the state prison for a2 term of
not—}ess-then-2-yeers—or-more—than-188 40 yearss unless he
has voluntarily released the victin alivey in a safe placey

and not suffering from serious bodily injurys in which event
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he snall be imprisoned in the state prison for a term of net
esa-than-2-years—or—meore—than-18 § yearse®

Section 19« Section 45-5-304s MCAs is amended to read:

w45-5-304s Custodial interferences. (1) A person commits
the offense of custodial interference ify knowing that he
has no legal right to do soe he takesy enticess or withholds
from lawful custody any childs incompetent persons or other
perscern entrusted by authority of law to the custody of
another person or institutione

(2) A person convicted of the offense of custodial
interference shall be imprisoned in the state prison for asny
a term not-to-exceed-36 of 5 yearse

{3) A person who has not left the state does not commit
an offense under this section if he voluntarily returns such
person to lawful custody prior to arraignments A person who
has left the state does not commit an offense wunder this
section if he voluntarily returns such person to lawful
custody prior to arrest."

Section 20« Section 45-5~401s MCAs is amended to read:

"45-5-~401le RoDberys. (1) A person commits the offense of
robbery if in tha course of committing @ theft he:

(a) inflicts bodily injury upon another;

{b) threatens to inflict bodily injury upon any person
or purposaly or knowingly puts any person in fear of

imasediate bodily injury; or

-17-

10
11
12
13
14
15
15
17
18

19

21

22

23

24

LC 0054701

{c} commits or threatens immediately to commit any
felony other than thefte.

{23} A person convicted of the offense of robbery shall
be imprisoned in the state prison for a term of aot-tess
than-2-yesrs—or-more—then—40 2{ yearsv—except—as-provided—in
46-18-£22.

{3) ®"In the course of committing & theft® as wused in
this section includes acts which occur in an attempt to
commit or in the commission of theft or in flight after the
attempt or commissiones®

Section 2le Section #45-5-502y MCAy is amended to read:

"45-5~502e Sexual assaults (1) A person who knowingly
subjects another aot his spouse teo any sexual contact
without consent commits the offense of sexual assaulte.

{2} A person convicted of sexual assault shall be fined
ﬁot to exceed $500 or be imprisoned in the county jail for
any term not to exceed 6 manthse

{3} If the wvictim 1is 1less than 16 years old and the
offender is 3 or more years older than the victim or if the
offender inflicts bodily injury upon anyone in ths course of
committing sexual assaulty he shall be imprisoned in the
state prison for any g term not-to-exceed-28 of 10 y=arse

{4) An act "in the course of committing sexual assault®
shall include an attempt to commit th2 offense or flight

after the attempt or commissione

N7 /72,
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{5} Consent is ineffective undar this section if the
victim is Yess than 14 years old and the offender is 3 or
more years older than the victime®

Section Z2. Section 45-5-503y MCAy is amended tc read:

%45-5-503+ Sexual intercourse without consente {1} A
person who knowingly has sexual intercourse without consent
with a person of the opposite sex not his spouse commits the
offense of sexual intercourse without consente.

{2) A person convicted of sexual intercourse without
consent shall be imprisoned in the state prison for a term
of not-tess-than-2-years-or-more—then 20 yearsy--except--as
provided-in-46-18-222.

{(3) If the victim 1Is 1less than 16 years old and the
offender is 3 or more years older than the victim or if the
offender inflicts bodily injury upon anyone in the course of
committing sexual intercourse without consenty he shall be
imprisoned in the state prison for any term of not-less-then
2-years-or-more-than—4€ 310 yearsy——except——as--provided--in
G6-30-222

(4) An act *in the course of committing sexual
intercourse without consent™ shall include an attempt to
commit the offense or flight after the attempt or
commissione

{5) No evidence concerning the sexual conduct of the

victim is admissible in prosecutions under this sections

-19-

ET . S w N

<]

10
11
12
13
14
15
16
17
18
19
20
21
2z
23
24
25

LC 0054701

excepts:

{a) eavidence of the victim®s past sexual conduct with
the offender;

{b) evidence of specific instances of thes victia's
sexwal activity to show the origin of semens pregnancys cor
disease which is at issue in the prosecution under this
sectione

{6) If the defendant proposes for any purpose to offer
evidence described in subsection (5)(a) or (5)(b)s the trial
judge shall order a hearing ocut of the presence of the jury
to determine whether the proposad evidence is admissible
under subsection (S5})e

(7) Evidence of failure tc make a timely complaint or
immediate outcry does not raise any presumption as to the
credibility of the victime®

Section 23. Section 45-5-505s MCAs is amended to raad:

#45-5~505. Deviate sexual conducte (1} A person who
knoewingly engages in deviate sexual relations or who causes
another to engage in deviate sexual relarions commits the
offense nof deviate sexual conducts

{2) A person convicted of the offense of deviate sexual
conduct shall be imprisoned in the state prison for any 2
term not-to-exceed-i6 gf 2 years.

{3) A person convicted of deviate sexual conduct

without consent shall be imprisoned in the state prison for
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any 3 torm maok-to—exceed-28 of 10 years.”

Section 24« Section 45-5-603y MCAes is amended to read:

*45-5-603s Agyravated promotion of prostitutiones (1} A
person commits +the offense of agqravated promotion of
prostitution if he purposely or knowingly commits any of the
following acts:

{a) compels another to engage in or promote
prostitution;

{b} promotes prostitution of a child under the age of
18 yearsy whether or not he is aware of the child*s ages;

{c) promotes the prostitution of one®s spousesy childy
warde or any person for whose cares protections or support
he is responsiblea

{2) A perscn convicted of aggravated promotion of
prostitution shall be imprisoned in the state prison for eny
3 torm not-to-exceed-26 of 10 years."

Section 25« Section 45-5~613y MCAs is amended to read:

*45-5-613. Incest«. (1) A person commits the offense of
incest If he knowingly marries or cchabits or has sexual
intercourse with an ancestory a descendanty a brother or
sistar of the whole or half bloode The relationships
referred to herein include bloed relationships without
regard to legitimacy and relationships of parent and child
by adoptione

{2) A person convicted of incest shall be impriscned in
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the state prison for eny a term mnot-te-exeeed-30 of 2
years."

Section 26« Section 45-5-6219 MCAs is amended to read:

#45-5-621e HNonsupports (1} A person commits the offense
of nonsupport if he fails to provide support which he can
provide anc which he knows he is legally obliged to provide
to a spouses childs or other dependente

{2) A person commi ts the offense of aggravated
nonsupport if:

{a) the offender has left the state to aveid the duty
of support; or

{b}) the offeader has been previously convicted of the
offense of nonsupporte

{3} A person convicted of nonsupport shall be fined not
to exceed $500 or be imprisoned in the county jail for any
term not to exceed 5 monthse or botihe A person convicted of
aggravated nonsupport shall be Jmprisoned In the state
prison for eny 2 term net-te-exceed-16 of 2 yearss

(4) The court may orders in its discreticny any fine
levied or any bond forfeited upon a charge of nonsupport
paid to eor for the benefit of any person that the defendant
has failed to support.™

Section 27« Section 45-5-625, MCAy is amended to read:

"45-5-625« Sexual abuse of childrene (1) A person

commits the offense of sexual abuse of children if he

#E/0
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knowingly:

{a) employss usesy or permits ths smployment or use of
a child in an exhibition of sexual contacte actual or
simulated;

(b) photoyraphse Filmsy videotapesy or records a child
engaging in sexual contacty actual or simul ated;

{c} persuadess enticesy counselss or procures a “child
to engage in sexual contacty actual or simulateds for use as
designated in (1){a)s {1}{b)s or (1)}{d);

{d) processess developsy printss publishess transportse
distributese sellsy possesses with intent to sells exhibitse
or advertises materlal comnsisting of or including a
photographsy photegraphic negativey undevel oped Filme
videotapes or recording representing a child engaging in

sexual contacty actual or simulated; or

{e) finances any of the activities described in’

subsections {(1l)(a) through (1){d) knowing that the activity
is of the nature described in those subsectionse

{2} A person convicted of the offense of sexual abuse
of children shall be fined not to exceed $104000 or be
itmprisoned in the state prison for any 3 term not—to—-exceed
of 23 yearss or bothe

{3) For the purposes of this sections "child™ means any
person less than 1& years clde”

Section 28. Section 45-6-10le MCAy is amended to read:

w
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"45-6-101e Criminal mischiefs (1) A person commits the
offense of criminal mischief if he knowingly or purposely:

{a) injuresy damagess or destroys any property of
another or public property without consent;

{b) without consent tampers with property of another or
public property so as to endanger or interfere with persons
or property or its use;

(c} damages or destroys property with the purpose to
defraud an insurer; or

(d} fails to close a gate previously unopened which he
has openeds leading in or out of any enclosed premises. This
does not apply to gates located in cities or townse

{2) A person convicted of the offense of criminal
mischief shall be fined not to exceed $500 or be imprisoned
in the county jail for any term not to exceed 6 monthsy or
bothe If the offender commits the offense of criminal
mischlief and causes pecuniary loss in excess of $150»
injures or Kkills a commonly domesticated hoofed animals or
causes a substantial interruption or impairment of public
communicationy transportations supply of watere gass or
powery or other public servicess he shall be imprisoned in
the state prison for any a terk not—to-execeed-i8 yf o
yearse"

Section 2% Section 45-6-102y MCAs iS amended to read:

"45-6~102s Negligent arsone {1) A parson commits the
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nffense of negligent arson if he opurposely or knowingly
starts a fire or causes an expliosions whether on his own
property or property of anothers and thereby negligently:

{a) places another person in danger of death or bodily
injurys or

{b) places property of another in danger of damage or
destructione

{2) A person convicted of the offense of negligent
arson shall be fined not to exceed $50C or be imprisoned in
the county jail for any term not to exceed S monthse or
bothe If the offender places another person in danger of
death or bodily injurys he shall be imprisoned in the state
prison for sny g term net-to-exceed-10 of 5 years.®

Section 30. Section 45-6-103, MCAs is amendad to read:

"455-6~103e Arsone {1) A person commits the offense of
arsen whens by means of fire or explosivesy he knowingly or
purposely:

{a) damages or destroys an occupied structure which 1is
property of another without consent; or

(b) places another person in danger of death or bodily
injurye.

(2) A person convicted of the offense of arson shall be
imprisonad in the state prison for any a term not-teo——-exeeed
29 2f 10 yearse.™

Section 3l. Saction 45-6-204s MCAy is amended to read:
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"45-6-204s Burglarys. (1) A person comaits the offense
of burglary if he knowingly enters or remains unlawfully in
an occupied structure with the purpose to commit an offense
therzine

{2) A person commits the offense of aggravated burglary
if he Kknowingly enters or remains unlawfully in an occupied
structure with the purpose to commit s felopny therein and:

{a) in effecting entry or in the course of committing
the offense or in immediate flight thereaftery he or another
participant in the offense is armed with explosives or a
weapon; or

{5 in effecting entry or in the course of committing
the offense or in immediate flight thereaftery he purposelys
knowinglys or negligently inflicts or attempts to inflict
bodily injury upon anyonee

(3} A person convicted of the offense of burglary shall
be imprisoned in the state prison for any a term net—teo
exceed of 10 yearse. A person convicted of the offense of
aggravated burglary shall be imprisoned in the state prison
for sny 3 term not~to-execeed—48 pf 2] yezrs.®

Section 32. Codificatione Sections 3 +through 6 are
intendad to be codified as an integral part of Title 456,
chapter 18y and the provisions contained in Title 46,
chapter 18y apply to sections 3 through 6.

Section 33« FRepealer. Sections 46-18-111 through

5,70

-2 -
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46~18~113y %#6-18-221y and 46-18-501 through 46-18-503, MCA,y
are repealede

-End~-
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STATE OF MONTANA
‘ REQUEST NO. 26-81 Revised
FISCAL NOTE

Form BD-15

In compliance with a written request received . Fehruary .6 , 19 _81 , there is hereby submitted a Fiscal Note
for _ House Bill 10 pursuant to ' Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA).

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request.

Description of Proposed Legislation

A proposal to implement manditory sentences for persons convicted of a certain crime.
Assumptions

1. The population of Montana State Prison will inérease‘ZS%*each year of the 1982-83
biennium from a current population of 643.

2. After the currently available 53 beds are filled, additional inmates will be
contracted to other states or community programs,

3. A new 500 bed prison will be ¢onstructed with construction being completed by
July 1, 1984,

4, Reduced plea bargaining will increase the number of cases that go to a jury trial.

Fiscal Impact

1. Construction cost of a new prison will be $26,705,000
2, The costs of caring for additional inmates will be as follows:

FY 1982 FY 1983

General Fund _ $1,213,710 $4,755,575

3.  In calendar year 1980, of 2,633 criminal filings in Montana, only 13% went to jury
trial with a cost of $2,000-$10,000 per trial; the proposed legislation would cause
more cases to go- to trial, however, the number cannot be estimated.

4., The increased number of trials would also increase local costs for prosecution and

‘public defender services.

*U.S, Department of Justice, Handbook for Decision Makers, July, 1980 | E
BUDGET DIRECTOR

Office of Budget and Program Planning
Date: ,?, . .
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STATE OF MONTANA
REQUEST NO. _26-81
FISCAL NOTE

Form BD-15

In compliance with a written request received , 19 , there is hereby submitted a Fiscal Note

for .. House Bill 10 pursuant to ' Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA).

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request,

Description of Proposed Legislation

A proposal to implement manditory sentences for persons convicted of certain crimes.
Assumptions
1. A 50% increase in prison population over the biennium with 257 increase each year.
2. The construction of a new 500 bed facility.

Fiscal Impact

Cost to state: 500 corrections beds at $49,000 each = $24,500,000.

BUDGET DIRECTOR
Office of Budget and Program Planning

Date: /= /2 '"g’
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HOUSE BILL NOe 10

INTRODUCED BY KEEDY, NILSONy STOBIEs NORODTVEDTs MOORE.
ANDERSONMy SMITHy PISTORIAy SPILKERy MENAHANe BRIGGSy
SEIFERTy KRCOFPs BENNETTy PHILLIPSy ELLISONy KITSELMANg
COZZENSe D*HARAs SCHULTZs ASAYe SHONTZs ROTHy CONNy

THOFTs IVERSUNy MANUEL s HEMSTADs KANDUCHe MATSKOs
VINGERs ROBEINSs COULDs JENSENy ROUSHy 3BROWNy MCLANE,
DATILYy KHARPy SIVERTSENs ELLERDs BURNETTs PAVLCVICH,

CURTISSe MANNINGs KEYSERs CONROYs SALESs UNDERDALs

O*CONNELLy ZABROCKIs WILLIAMSs TEAGUEe FEDAe EUDAILY

BY REQUEST OF THE INTERIM COMMITTEE ON CORRECTIONS POLICY

AND FACILITY NEEDS WITH ND RECOMMENDATION

A BILL FDR AN ACT ENTITLED: ™AN ACT 7O GENERALLY REVISE
SENTENCING  LAWS; AMENDING  SECTIONS  45-5-102 THROUGH
45=5-103a 45-5-105 45-5-201 THROUGH 45-5-204e 45-5-302
THROUGH 45-5-304s 45-5~401s 45-5-502s 45~5-5034 45-5-505¢
45-5-603, 45-5-5613y &5-5-621y 45-5~625y 45-6-181--FHROUGH
45-6=102s 45-6~103y 45-6~204y 4£5-9-101s 45-9-103s 46-18-101,y
46-18-201, 46~18~222, AND 46-18B-223, MCA3 ANB REPEALING
SECTIONS 46-18~111 THROUGH  46-18-113, 46~18-221y  AND
46~19-501 THRCUGH 46-18-503y MCAZ_ANO PROVIDING AN _EEEECTIIVE
DATE."
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BE IT ENACYED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 46-18-101y MCAs is amended to read:
"46-18~101« Policy - ¥+iberat constructione. This

chapter shall be #+bereddy construed to the end that persons

a_person convicted of a crime shall be dealt with in
accordance with thetr—-——individusi-——~charecteristicsy
eircumstentesy-needay-—and--potentialitiesi-—that——dengerous
offenders-—shalt-be—correctively-treated-in—custody-for-}ong
terme-as—neededt-and-that-sther——offenders——sheti--be——deait
with—by-probetiony-snspended-sentencey—or-fine-whenever—such
disposition——appears——practicabie—end-not-detrimental—-to-the
needa—-of-public-safety-and-the-wedfare—of-the—individuat the
seriousness of the crime commitied and jn _accordance  with
his_ prior recorde A& _person convicted of 2 crige may be dealt
with by  fine. when  provided. for by laws or Dy deferred
imposition or suspensjon of sentence.  if _the _age _of the
person__or _the _circumstances surrounding the crige warrant
such treatmept as provided for in_tbis cbapicre®

Section Ze Section 46-18-201y MCA, is amended to read:

"46~18-201le Sentences that wmay be imposede (1)

Whenever a person has been found guilty of an offense upon 3

verdict or a plea of guiltys the court may:

(a) defer imposition of sentence for persons A PERSON
committing o first-offense FELONY OR MISDEMEANCRs SO LONG AS

HE_HAS NOT COMMITIED A _PRIOR FELONYs and mhe-sre IS eligible

-2~ HB 10
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under. 46-18-222+ excepting sentences for driving under the
influence of alcoho! or drugse for a period not exceeding 1
year for any misdemeanor or for a period not exceeding 3 1g
years for any felconye The sentencing judge may impose upon
the defendant any reasonable restrictions or conditions
during the period of the deferred impositions Such
reascnable restricgions or conditions may incluce:s

(i) jail base release;

(ii} jJail time not exceeding 90 days;

{iii) conditions for probation;

{iv) restitutions

(v) any other reasonable conditions considered
necessary for rehabilitastion or for the protecticn of
society; or

(vi} any combination of the above;

{b) suspend execution of sentence for_persons eligible
under_ 46-18~222 up to the maximum sentence allowed for the
particular offenses The sentencing judge may impose on the
defendant any reasonable restrictions during the period of
suspended sentencee Such reasonable restrictions may include
any of those listed in subsections (1)(a){i) through
(1}{a)(vi).

(c) impose a fine as provided by law for the offense;

{d}) commit the defendant to a correctional institution

with or without a fine as provided by Yaw for the offense;

-3~ HB 10
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{e)} impose any combination of subsections (1)(b}s
{1)(c)y and {1)(d}.

(2y If any restrictions or conditions imposed under
subsection {1){a) or (1)(b) are violateds any elapsed time,
except jail times is not a credit against the sentence
upless the court orders otherwises

t31-~Except-as-provided-in-46~18-222y-the-imposition-or
execution—ef-the-firest-2-years-ef-a-sentence-of-imprisonment
ieposed-under—the—fetlowing-sectiens-ray—not-be-deferred——eor
suspendedt——~—45-5-383¢2) y-—~—-45-5-202 {2} y————45-5-382 {2}y
45-5-303423y—45—5—481{2}y—45-5-503¢2)-and-—{3Fv——45-5~102 {2}
and—£33y-45~-9-382¢{3}v~-end-45-9-183{2}v

t&)~-Except-as~-provided-in-46—18-2Z2y-the-imposition-or
exeeution-——of-——the——first-—-16--years—of-—a-—sentence--of
inprisonment—inposed-gnder—45-5-182{2}-mey-not—-be~-—deferred
or-suspendede™

NEY_SELTIONs Section 3. Mandatory sentences to be
imposed for felonies —- exceptionse. Except as provided in
46=18~201y the court shall impose the wmandatory sentence
provided by 1aw for 2 felony offense unless the court finds
in accordance with [section 5% that aqgravating
circumstances are present or in accordance with [section 6]
that mitigating circumstances are presente

BEW SELTIONe Section 4. Hearing to

exceptions to mandatory sentencese (1} Upon request of

determine

-~ HB 10
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either the defendant or the prosecutions the court shall
grant a hearing prior to the imposition of sentence to
determine +the existence of circumstances enusmerated in
{section 5 or 6]

{2) The hearing shall be held before the court sitting
without a jurye The defendant and the prosecution are
entitled to the assistance of counsely compulsory processs
and cross—-examination of witnesses who appear at the
hearinge

{3} If it appears by a preponderance of the evidence
submitted during the trial and during the sentencing hearing
that none of the circumstances enumerated in [section 5 or
6] existede the court shall impose the applicable mandatory
sentences If it appears by a preponderance of the evidence
that one or more of the circumstances enumerated in [section
5 or 6] existeds the court shall impose the applicable
sentence as provided in [section 5 or 6].

{4} The court shall state the reaesons for its decision
in writing and shall include an identification of the facts
relied wupon in making its determinatione The statement
shall be included in the judgmente

NEW_SECTIIONe Section Se. Aggravating circumstances for
felonies —— increased penaltiess {1) The court shall add to
the mandatory sentence for a felony offense 25% of the

mandatory sentence for each of the following aggravating
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circumstances found by the court tc have existed at the time
the offense was committedy KNOWN BY THE DEFENDANY IO EXISTs
AND COMSIDERED BY THE DEFEMDANY IN THE COMMISSICN OF THE
OFEENSE:

{2) the victim was mentally defective or
incapacitated;

{b) the victim was physically helpless;

{c) The victim was less than 16 years old or 65 years
of age or older;

(d) there were multiple victims;

(e} the defendant threatened to inflict bodily injury
upon any person or knowingly put any person in fear of
immediate bodily injury;

(f} the defendant took advantage of his fiduciary
retationship with the victim to commit the offense;

(9) the defendant wused or involved minors in the
commission of the crime; or

{h} the defendants prior to age 18y had committed an
act that would have been a felony if commitied by an adultes

{2} The court shall add to the mandatory sentence for
a felony cffense 50 of the mandatory sentence for each of
the following aggravating circumstances found by the court
to have existed at the time the offense was committed:

(a} the defendant inflicted bodily injury upon

ancther;

-6~ H3 10
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{b} the defendant received compensation for committing
the offense;

{c) the defendants while engaged in the commission of
the offensey knowingly displayeds brandishedy or otherwise
used a firearme destructive device as defined in
45~8~332(1)+ or other dangerous weapon;

(d} the defendant had previously been convicted of a
felonye

(3) The court shall add to the mandatory sentence for
a felony offense 100X of the mandatory sentence for each of
the following aggravating circumstances found by the court
to have existed at the time the offense was committed:

{a) the defendant is a person who had previously been
convicted of an offense committed under 18 UeSoCe 924(C)s_AS
AMENDEDs on a different occasion than the present offense or
who had previously been convicted of an offense in this or
another states committed on a different occasion than the
present offensey during the comgission of which he knowingly
displayeds brandi shedy or otherwise wused & firearmy
destructive device as defined in 45-8-332{1)e or other
dangerous weapone

{b) the defendant is a person who had previousiy been
convicted of a second felony offense and who is presently
being sentenced for a third or subsegquent felony committed

on a different occasicon than any of his prior feleniese

-7= HE 10
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{4) For the purpose of this sections an offender is
considered to have been previously convicted of a3 felony if:

{2} the previous felony conviction was for an offense
committed in this state or any other jurisdiction for which
a sentence to a term of imprisonment in excess cf 1 year
could have been imposed; and

{b} the offender has not been pardosied on the qround
of innocence and the conviction has not been set aside in a
postconviction hearinge

{5) A circusmstance that constitutes a lesser included
offense of the present offense or @ circumstance that
constitutes a necessary element of the present offense may
not be found to be an aggrawvating circumstance for purposes
of this sectione

NEM SECYIONs Section 6« Mitigating circumstances for
felonies =-- reduced penaltiess If appropriate for the
offensey the cowrt shall reduce the sentence for a felony
offense by 10X for each of the following wmitigating
circumstances found to be present:

{1) The defendanty at the time of the commission of
the offense for which he is to be sentenceds was acting
under unusual and substantial duresse The duress need not
be such that it would constitute a defense to the
prosecutione

{(2) The defendant was an accomplices the conduct

8- HB 10
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constituting the offense was principally the conduct of
anothers and the defendant®s participation was relatively
minore

(3} No serious bodlily injury was inflicted on the
victim nor was a weapon used in the commission of the
of fensee

{4} The defendant has fully compensated or can
reasonably be expected to fully compensate the victim of his
criminal conducte

{5} The defendant assistegd law enforcement authorities
in the performance of their duties.

Section 7T« Section 46-18-2224 MCAy is amended to read:

U46~16-222. Exceptions-te—mandatery-minimum——sentences
and---restrictions——on—-deferred-—imposition-—end--suspended
executton-of-sentemee E1igibility Ffor deferred or _suspended
sentence. AlI-mandatery-mininum—aentences-preseribed-by-the
tows——of--this—~state-—and-—the--restrictions-—on-—-deferred
tmposition-and-suspended-execution-of-sentence—prescribed-by
subsections——{3y-——ond-—{4}-~o0f-~46—-18~-261y-46-16~221 {3 }v—-ond
46-328-582 ¢2y-do-not-appry-+f A__person _is _eligible for a
deferred imposition or suspension of septence as provided im
46~18=20) if:

{1) the defendant was less than 18 years of age at the
time of the commission of the offense for which he is to be

sentenced;
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{2) the defendant's mental capacitys at the time of
the commission of the offense for which he is to be
sentencedy was significantly ispairedy although not so
impaired as to constitute a defense to the prosecution;

{3) the defendant, at the time of the commission of
the offense for which he is to be sentenceds was acting
under unusual and substantial duresse although not such
duress as would constitute a defense te the prosecution;

(4) the defendant was an accomplicey the conduct
constituting the offense was principally the conduct of
anothery and the defendant®s participation was relatively
minor; or

{5) where applicabley no serious bodily injury was
inflicted on the victim untess a weapon was used in the
commission of the offensej QR

46) _THE DEFERDANT HAS NOT BEEN UNDER THE SUPERNISION
OF ANY SYATE OR FEDERAL CORRECTIONAL INSTITUTION OR . _CQURT
FOR__A_PERIOD QOF S5 YEARS JMMEDIATELY PRECFDING COMMISSION OF
IHE PRESENT OFFENSES™

Section B« Section §6-18-223y MCAy is amended to read:

"46-18-223« Hearing to determine application—-of
exceptions gligibjlitye (1) wWhen <+the--application~—of-an
exception-—-provided-—for—--+n eligibility for = deferrea
imposition _or suspension of sentence under 46-18-222 is an
issues Upon_regquest the court shall grant the defendant a

~10- HB 10
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hearing prior to the imposition of sentence to determine the
appiicabiivey-—of-the—exception such eligibilitye

{2) The hearing shal? be held before the court sitting
without a jurye The defendant and the prosecution are
entitled to assistance of counsely compulsory processs and
cross—examination of witnesses who appear at the hearinge

{3} If it appears by a preponderance of the
+nforastion gyidencgs including information submitted during
the trialy ang during the sentencing hearings end-in-se—mach
of-the-presentence~-report—as-the-court-reties-ony that none
of the exceptions-at-+esve provisions for eligibility applys
the court shall impose the epprepriete applicable mandatory
sentence yith np defarred jsposition or suspepsion .thereofe.

{%) The court shall state the reasons for its decision
in writing and shall include an identification of the facts
relied upon in making its determinations The statement shall
be included in the judgmente™

Section 9« Section 45-5-102y MCAs is amended to read:

%45-5~102« Deliberate homicides [l) Except as provided
in 45-5-103(1}s criminal homicide constitutes deliberate
homicide if:

{a) it is committed purposely or knowingly; or

(b) it iIs committed while the offender §is engaged in
or is an accomplice in the commission ofy an attempt to

commity or fiight after committing or attempting to comait
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robberyy sexual intercourse without consents 2rsone
burglaryes kidnappings felonicus escapes or any cther felony
which involves the use or threat of physical force or
violence against any individuale

{2) A person convicted of the offense of deliberate
homicide shall be punished by desth or life imprisonaent as
nrovided in 46-18-301 through 456-18-31C or by imprisonment
in the state prison for a term of not-tess-then-i6-yesrs-or
more-than-180 6L yearsy-exeent-as-srovided-+n—4o~1f-E22%,"

Saction 1%« Section 45~5-123y MCAy is amended t¢ recg:s

"45-5-103s Hitigated deliberate homicides {1} Criminal
homicide constitutes mitigated deliberate homicide when a
homicide which would otherwise be deliberate homicide is
committed under the influence of extreme mental or emotional
stress for which there is reasonable explanation or excusee
The reasonableness of such explanation or excuse shall be
determined from the viewpoint of a reasonable person in the
actor®s situation.

(2)y A person convicted of =mitigated deliberate
homicide shall be imprisconed in the state prison for a term
of not—iess—-than—-2-yesrs—or—-more—than—-49 30 yearsy-except—os
erovided-in—46—18-222."

Seetion—-its——Seetion-45-5-184y—MNEAy-is—anended-to-reads

245-5-3 04— ~Negtiqgent——honicider——{y~-Erininat-homicide

eonstitutes——negltigent——honieide-——when——tt——is———cempitted
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nearigentiys

$24-—A-—person—-convicted-of-negliqent-honicide~-sheli-be
imprisoned-in—the-stete-prison—for-any-2 term—not-to-—exceed
16 pf-28 yeorss®

Section 1lle Section 45-5-105s MCAs is amended to read:

w45-5-105. Aiding cor soliciting suicidee (1) A person
who purposely aids or solicits another to commit suiciaes
But such suicide does not occure commits the offense of
aiding or soliciting suicide.

{2} A person convicted of the offense of aiding or
scliciting a suicide shall be ifmprisconed in the state prison
for amy 2 term net—to-exceed gf 10 years.®

Section 12. Section 45-5-201y MCAe is amended to read:

*45-5-201e Assaulte (1} A person commits the offense
of assault if he:

(3) purposely or knowingly causes bodily injury to
anothers

(b} negligently causes bodily injury to another with a
weapon;

(c) purposely or knowingly makes physical contact of
an insulting or provoking nature with any individual; or

{d) purposely or knowingly causes reasonaole
agpr=hensicn of bodily injury in anothers The purpose to
cause reasconable a&pprehension or the knowtedge that

reasonable apprenension would be caused shall be presumed in
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any case in which a person knowingly points a firearw at or
in the direction of anothers whether or not +the offender
believes the firearm to be lcaded.

{2) Except as provided in subsection (3): a person
convicted of assault shall be fined not tc exceed $500 or be
imprisoned in the county jail for any term not to exceed 6
monthsy or bothe

{3) If the victim is less than 14 years old and the
offender is 18 or more vyears oldy the offenders upon
conviction under subsection {1)(a)s shall be imprisoned in
the state prison for a term not—to—exceed-5 of 10 yesrs.®

Section 13« Section 45-5-202¢ MCAy is amended to read:

®45-5-202« Aggravated assaulte (1) A person commits
the offense of aqggravated assault if he purposely or
knowingly causes:

{a)} seriocus bodily injury to another;

(b} bodily injury to another with a weapon3

{c) reasonable apprehension of sericus bodily injury
in another by use of a weapon; or

{d) bodily injury to a peace officers.

{2) A person convicted of aggravated assault shall be
imprisoned in the state prison for a term of net—3ess—then-2
years-—or--mere-—than 20 yearsy——except—-as-—provided-—in
46-18-2PR "

Section 14e Section 45-5-2039 MCAs is amended to read:

-14- HB 10
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*45-5-203« Intimidatione (1} A person commits the
offense of intimidation whens with the purpose to cause
another to perform or to omit the performance of anf acte he
communicates to another a threat to perform without 1awful
authority any of the following acts:

{a)} inflict physical harm on the person threatened or

any other person or on property;

{b} subject any person to physical confinement or -

restraint;

{c) commit any criminal offense;

(d} accuse any person of an offense;

(e) expose any person to hatreds contempty or
ridicule; or

{f) +take action as a public official against anyone or
anythings withhold official actiony or cause such action or
withholdinge

{2) A person commits the offense of intimidation if he
knowingly communicates a threat or faise report of a pending
fires explosions or disaster which would endanger 1life or
propertye

{3} A person convicted of the offense of intimidation
shall be imprisoned in the state prison for any 3 term not
to-exceed-28 of 2 years.™

Section 15« Section 45~5-204¢ MCAy is amended to read:

»45-5-204« ' Nistreating prisonerse (1) A person commits

=15~ HB 10

o w & 0N

d

3]
11
12
13
1%
15
16
17
18
15
20
21
22
23
24
25

HE 0010702

the offense of mistreating prisoners ify being responsible
for the care or custody of a prisoners he purposely or
knowingly:

(3) assaults cr otherwise injures a prisoner;

{b} intimidatesy threatensy endangersy or withholds
reasonable necessities from the prisoner with the purpose to
obtain a confession from him or for any other purpcse; or

(c) viclates any civil right of a prisonera

(2) A rperson convicted of the offense of a&istreating
prisoners shall be removed from office or employment and
imprisoned in the state prison for a term net—te--exceed——16
qf 2 yearse®™

Section 1l6e Section 45-5-302s MCAy is amended toc read:

"45~-5-302. Kidnappinge (1p A person commits the
offense of kidnapping if he knowingly or purposely and
without lawful authority restrains another person by either
secreting or hclding him in 2 place of isclation cr by using
or threatening to use physical forcee

{2) A person convicted of the offense of kidnapping
shall be imprisoned in the state prison for a tera of not
}ess~then—2—-years—or—--sore~—-than~—318 2{ yearsy—--except——as
provided—in-46-18-222."

Section 1T« Section 45-5~303y MCAy is amended to read:

"45-5~-303. Aggravated kidnappinge {1} A person commits

the offense of aggqravated kidnapping iif he knowingiy or
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purposely and without Tawful authority restrains another
person by either secreting or holding him in a place of
isolation or by using or threatening to use physical forcey
with any of the following purposes:

{2) to held for ransom or reward or as a shield or
hostage;

(b) to facilitate commission of any felony or flight
thereafter;

{c) to inflict bodily injury on or to terrorize the
victim or anotherj

td) to interfere with the performance of any
governmental or political function; or

{e) to hold ancther in a condition of involuntary
servitudes

{2) Except as provided in 46—18-2224 a person
convicted of the offense of aggravated kidnapping shall be
punished by death or life imprisonment as provided in
46-13-301 +through 4%6-18-310 or be imprisoned in the state
prison for a term of not-tess-then-g-years-or—-more-than--186e
40 vyearsy unless he has voluntarily released the victism
alivey in a safe placey and not suffering from serious
bodily injurys in which event he shall be impriscned in the
state orison for a term of met-iess-then-—2--yeapas——-6r—--mere
than-18 § years.™

Section 18e. Section 45-5-304¢ MCAe is amended to read:
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»45-5-304« Custodial interferences (1) A person
commits the offense of custodial interference ify knowing
that he has no lTegal right to do soe he takesy enticesy or
withholds from lawful custody any childy incompetent persons
or other person entrusted by authority of law to the custody
of another person or institutione

{2) A person convicted of the offense c¢f custodial
interference shall be imprisoned in the state prison for eny
a term not-teo-exceed-18 of 5 yearse

{3) A person who has not 1left the state does not
commit an offense wunder this section if he voluntarily
returns such person to lawful custody prior to arraignmente.
A person who has left the state does not commit an offense
under this section if he voluntarily returns such person to
Tawful custody prior to arreste®

Section 19« Section 45-5-401y MCAs is amended to read:

"45-5-401le« Robberys [1} A person commits the offense
of robbery if in the course of committing @ theft he:

{a} inflicts bodily injury upon another;

(b} threatens to inflict bodily injury upon any person
or purposely or knowingly puts any person in fear of
immediate bodily injury; or

{c} <commits or threatens immediately to commit any
felony other than theft.

{2}y A person convicted of the offense of robbery shall

-18~ HB 10
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be imprisoned in the state prison for a ters of not-tess
then—-2-years-or-more—than—40 20 yearsy-except-ss—previded—#n
46~18-202,

{3) *In the course of committing a theft® as wused in
this section includes acts which occur in an attempt to
commit or in the commission of theft or in flight 2fter the
attempt or commissione®

Section 20. Section 45-5-502¢ MCAy is amended to read:

*45-5-502« Sexual assaulte (1) A person who knowingly
subjects another not his spouse to any sexual contact
without consent commits the offense of sexual assaulte

{(2) A person convicted of sexual assault shall be
fined not to exceed 3500 or be imprisoned in the county jail
for any term not tc exceed & monthSe

{3) If the victim is less than 16 years old and the
offender is 3 or more years older than the victia or if the
offender inflicts bodily injury upon anyone in the course of
committing sexual assaulte he shall be imprisoned in the
state prison for sny 3 term not—to-exceed-28 gf_ 10 years.

(%) An act %in the course of committing sexual
assault® shall include an attempt to commit the offense or
flight after the attempt or commissions

(5} Consent is Ineffective under this section if the
victim.is less than 14 years old and the offender is 3 or

.more years older than the victime"

-19- KB 10

-

(U

- o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HE 0010702

Section 2le Section 45-5-503y MCAy is amended to read:

#45-5-503. Sexual intercourse without consente (1) A
person who knowingly has sexual intercourse without consent
with a person of the opposite sex nct his spouse commits the
offense of sexual intercourse withocut consente

(2} A person convicted of sexual intercourse without
consent shall be imprisoned in the state prison for a term
of not—~Fess——thon—2-years-or-more~then 20 yearsy-exeept-as
provided-in-46—18-222.

{3) 1If the victim is less than 16 years c¢ld oancd the
offender is 3 or more years older than the victim or if the
offender inflicts bodily injury upon anyone in the course of
committing sexual intercourse withcut consenty he shall be
imprisoned in the state prison fcr A eny term of net—tess
than-2-yenrs-or-more~than~48 30 yearsy-except-os-provided-in
46-2D~22R.

{43 JE THE WICTIM®S JACK OF CONSENT X3 _EASED _JOLELY
ueah BIs INCAPACITY IO CONSENT BECAUSE HE WAS LESS THAN 16
YEARS OF AGEs & _PERSON _CONYICTEQD QOF _SEXUAL  INYTERCOUBSE
HITHOUY CONSENT _OF SUCH YICTIM SHALL SE IMPRISONED IN THE
SIATE PRISON EDR A TERM OF MOY LESS THaN 2 QR _MOBE _THaN .20
YEARSa

+4715) An act ¥in the course of committing sexual
intercourse without consent® shall include an attempt +to

commit the offense or flight after the attempt or
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commissione

453(6) MNo evidence concerning the sexual conduct of
the victim is admissible in prosecutions under this sectione
except:

{a) evidence of the victim®'s past sexual conduct with
the offender;

(b) evidence of specific instances of the victim's
sexu3al activity to show the origin of semens pregnancys or
disease which is at issue in the prosecution under this
secticne

£6¥47)} If the defendant proposes for any purpose to
offer evidence described in subsection {5){a) or {5)(b)» the
trial judge shall order a hearing out of the presence of the
jury to determine whether the proposed evidence is
admissible under subsection (5)e.

+¥4{6) Evidence of failure to make a fime!y complaint
or inmediate outcry does not raise any presumption as to the
credibility of the victime®

Section 22. Section 45-5-505¢ MCAy is amended to reads:

m45~5-505« DCeviate sexual conducte (1) A person who
knowingly encages in deviate sexual relations or who causes
another to engage in deviate sexual relations commits the
offense of deviate sexual conducte

(2) A person convicted of the offense of deviate

sexual conduct shallt be imprisoned in the state prison for
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any g term not-te-exceed-19 of 2 yearse.

{3) A person convicted of deviate sexual conduct
without consent shall be imprisoned in the state prison for
eny 2 term net-to-exceed-26 pf 10 yearse™

Section 23« Section 45-5-603y MCAy is amended to read:

"45-5-603. Aggravated promotion of prostitutione (1) A
person commits the offense of aggravated promotion of
prostitution if he purposely or knowingly commits any of the
following acts:

{a) compels another to engage in or promote
prostitution;

(b) vpromotes prostitution of a child under the age of
18 yearss whether or not he is aware of the child®s age;

{c) promotes the prostitution of one's spousesy childs
warde or any person for whose cares protections Or support
he is responsible.

(2} A person convicted of agqqravated promotion of
prostitution shall be imprisoned in the state prison for any
a ters not—to-exceed-28 of 10 yvyears."

Section 24. Section 45-5-613¢ MCAey is amended to read:

"45~-5-613. Inceste. (1) A person commits the offense of
incest if he knowingly marries or cchabits or has sexual
intercourse with an ancestors a descendanty a brother or
sister of the whole or half bloode The relationships

referred to herein include blood relationships without

22— HE 1C
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regard to legitimacy and relationships of parent and child
by adoptione.

{2) A person convicted of incest shalt be iwmprisoned
in the state prison for any 3 term not-te—exceed-2€ of 2
years."

Section 25« Section §5-5-621y MCAy is amended to read:

"45-5-621« Nonsupports. (1) A person commits the
offense of nonsupport if he fails to provide support which
he can provide and which he knows he is leqally obliged +to
provide to a spouses childy Or other dependente

{2} A person commits the coffense of aggravated
nonsupport if:

{(a) the offender has left the state to aveid the duty
of support; or

{b) the offender has been previocusly convicted of the
offense of nonsupporte

{3) A person convicted of nonsupport shall be fined
not +to exceed $500 or be imprisoned in the county jaiil for
any term not to exceed 6 monthsy or bothe A person convicted
of aggravated nonsupport shall be jmprisoned in the state
prison for eny @ term not-to-exceed-16 pf 2 years.

(4) The court may ordery in its discretiony any fine
levied or any bond forfeited upon a charge of nonsupport
naid to or for the benefit of any person that the defendant

has failed to support.®
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Section 26« Section §5-5-625¢ MCAs is amended to read:

"45-5-625« Sexual abuse of childrens (1) A person
comeits the offense of sexual abuse of children if he
knowinglys

{a) employss usess or persmits the employment or use of
a child in an exhibition of sexual contacte actual or
simulated;

{b) photographse filmse videotapese or records a child
engaging Iin sexual contacty actual or simulated;

{c} persuades,y enticesy counselsy or procures a child
to engage in sexual contacts actual or simulateds for use as
designated in {1)}(a)e (1)(bh}e or {L){d):

(d) processesy developse printse publishesy
transportsy distributesy, sellsy, possesses with intent to
selly exhibitss or advertises material consisting of or
including a photography photographic negatives undeveloped
filmey videotaper or recording representing a child engacing
in sexual contacts actual or sisulated; or

{e) finances any of the activities described in
subsections (1l)(a} through (1)(d) knowing that the activity
is of the nature describted in those subsectionse

f2) A person convicted of the cffense of sexual abuse
of children shall be fined not to exceed $10,000 or be

imprisoned in the state prison for any 3 term net-to—exceed

af 20 yearse or boths
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{3) For the purposes of this sections ®child™ means
ciiy person less than 16 years olde®
Section-E8x-—Section—45-6-101y-MEAy-it2r—omended-to-rend:
B45-6-18tw—Eriminot—nischiefe—{i)-—A-person-commits
the--offense——of-—eriminal--misehief——if~—he-—-knewingty-——~or
purposetys
fter——injuresy-—demagesy--or——destroys——eny--preperty—of
another—or~publie—property-without—econsentt
thy-—without-coensent—tenpera—with—property-—of——ancother
er——publie——property-—so--as——te——endander-er—+nterfere-with
persons-or-property-or-its-uset
tey-—-dansges—or—destroys-property-with-the--parpose-—to
defroud-an-insureri-or
$t4—-=Faits-to-etase—a-gate-nreviousty—unopened-which—he
has—-epenedy—tending-in-or-ont-of-any—enclosed-prenisess-Fhis
does-not-apply-to-gates-}ocated-in-eities-or-townss
t23-—-A-—persen-—convieted——of-—the-—offense—of-crimined
mischief-shalti-be—fined-not-to-exceed-4$588-or-be——imprisoned
+n-——the—-county-joii-for-any-term-not-to-exceed-6-monthsy—or
bothe—3f--the-~offender——commits——the--offense——cf--erininat
wischief-~ond--causes——pecuniery--toss~—in-—exeess--of~$350y
njures-or—-kitts—-a-commenly-domesticated-hoofed——enimaty——or
cagses-—a——substantiat~—interraption—or—itmpairrent-of-public
ecommuniceationy-trensportationy—-supply——of-—watery——gasy——or

powery—-—or--other-publice—servicesy-he-sheii-be-imprisoned-in
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the~-state-prison~fer-any-a term--not--te--exceed--18 gf-~4
yearass®

Section 27« Section 45-6-102¢ MCAs is amended to read:

%45~6-102. Negligent arsone {1} A perscn commits the
offense of negligent arson i§if he purposely or knowingly
starts a fire or causes an explosions whether on his own
property or property of anothers and thereby negligently:

{a) places another person in danger of death or bodily
injurys or

(b) places property of another in danger of damage or
destructione

(2) A person convicted of the offense of negligent
arson shall be fined not to exceed $500 or be imprisoned in
the county jail for any term not to exceed 5 monthss or
bothe If the offender places another person in danger of
death or bodily injurys he shall be imprisoned in the state
prison for any 3 ters not—to-exeeed-318 pf 5 years."®

Section 28« Section 4#5-6—-103+ MCAy is amended to read:

845-6-103« Arson. {1} A person coamits the offense of
arson wheny by means of fire or explosivess he knowingly or
purposely:

{2} damages or destroys an occupied structure which is
property of another without consent; or

{b) places another person in danger of death or hodily

injurye.
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{(2) A person convicted of the offense of arson shall

be imprisoned in the state oprison for ery 3 tera net-te

exceed-28 gf 10 yearse™

Section 29« Section &5-6-204ys MCAs is awended to read:

"45-6~204« Burglarye (1) A person commits the offense
of burglary if he knowingly enters or remains unlawfully in
an occupied structure with the purpose to commit an offense
thereine

(2} A person commits the offense of agqgraveted
burglary if he knowingly enteirs or remains unlawfully in an
occupied structure with the purpese to comrit a felony
therein ands:

(a) in effecting entry or in the course cf committing
the offense or in isgmediate flight thereafters he or ancther
participant in the offense is armed with explosives or a
weaponj or

{b} in effecting entry or in the course of committing
the offense or in ismediate flight thereaftery he purposelys
knowinglys or negligently inflicts or attempts to inflict
bodilty injury upon anyones

{3) A person convicted of the offense c¢f burglary
shall be imprisoned In the stete prison for sny a teri net
to-execesed gf 10 yearss A person convicted of the offense of
aggravated burglary shall be imprisoned in the state prison

for emy 3 term fiot-to—-exeeed—48 gf 20 years«"
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SECTION 300 SECTION &5-9-10l1e MCAe IS AMENDED TQ READS

®45-6-101. Criminal sale of dangerous drugse (1) A
person commits the offense of criminal sale of dangerous
d4rugs if he sellsys barterss exchangess gives awaye or cffers
tc selly barteres exchanges or give away or manufacturess
preparess cultivatesy compoundss or processes any dangerous
drugs as defined in 50-32-101.

{2) A person convicted of criminal sale of an opiatey
as defined in 50-32-101(18)+ shall be imprisoned in the
state prison for a term of not—tess—then-2 1) years er--more
than-++fey except as provided in 46-18-22Z.

{3) A person convicted of criminal s3ale of a dangerous
drug included in Schedule I or Schedule II pursuant to
50-~32-222 or 50-32-224+ except mari juana or
tetrahydrocannabinoise whe has & prior copviction for
criminal sale of such a drug shall be imprisoned in the
state prison for a term of not—3Fess—then-5 20 years er—wore
than—¥ifey except as provided in 46-18-222, Upon a thiré or
subsequent conviction for criminal sale of such 2 druge he
shall be imprisoned in the state prison for a term of net
esns——themr-108 &) years or—-more-than-t+ifes except as provioed
in 46~18-~222« Whenever a convicticn under this subsection is
for criminat sale of such a drug to 3 minor gr_a persoen _.who
is__mentally defectives the senteace shall be_increased by 5
¥ears. acg inctude the restriction that the defendant be

~28- HB 10
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ineligible for parole and participation in the prisoner
furlough program while serving his terme A sentepce imposed
under this section may nof be ipcrepsed by .ihe _aggrayating
circumstances listed ip subsectiops (2) and () of {section
2ls

(4) A person convicted of criminal sale of dangerous
drugs not otherwise provided for in subsection {2} or (3)
shall be imprisoned in the state prison for 3 terr of not
less than I year or more than life.

{5) Practitioners and acents under their supervision
acting in the course of a professional practicey as definea
by 50-32-101s are exempt from this section.*

SECTION 31. SECTION %5-9-103e MCAs IS AMENDED TO READS

"45-9-103, Criminal possession with intent to sell.
{1) A person commits the offense of criminal possession with
intent to sell if he possesses with intent to sell any
dangarous drug as defined in 50-32-101l« NO person commits
the offense of criminal possession with intent to sell
mar i juana uniess he possesses 1 kilogram or moree

f2)y A person convicted of criminal possession of an
cpiatey as defined in 50-32-1G1(18)s with intent to sell
shall be imprisoned in the state prison for 2 term of net
tess—-then—-2-yeosrs—-er——-mere—-than--£28 5 yearss except as
provided in 46-18-272.

{3) A person convicted of criminal possessicn with
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intent to sell not otherwise provided for in subsection (2}
shall be imprisoned in the state prison for a term of net
more~than—-28 J yearses

(4} Practitioners and agents under their supervision
acting in the course of a professional practice as defined
by 506-32-101 are exempt from this sectione®

Section 32« Codification. Sections 3 throuch & are
intended to be codified as an integral part of Title 46,
chapter 18¢ and the provisions contained in Title 46,
chapter 18+ 2pply to sections 3 through 6.

Section 33« Repealere. Sections 46—-18-1%1 through
46~18-113y 46-18-221¢ and 46-18-501 through 46-18~503¢ MCAs
are repealede

SECTION 34 _EFFECTIVE DATEs THIS ALY IS EFFELCTINE
JANUARY 1s 1982a

—-End-
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HOUSE BILL NOe 10
INTRODUCED BY KEEDYe NILSONs STOBIEs NORDTVEDTy MOOREs
ANDERSONs SMITHe PISTORIAs SPILKERs MENAHANs BRIGGSs
SEIFERTy KROPPy BENNETTe PHILLIPS, ELLISONy KITSELMANSy
COZZENSy O'HARAy SCHULTZe ASAYs SHONTZ, ROTHy CONNy THOFTe
DONALOSGNs IVERSCNy MANUEEs HEMSTADs KANDUCHs MATSKDe
VINGERs ROBEINSy GOULDy JENSENy ROUSHy BROWNs MCLANE,
DAILYy HARPs SIVERTSENe ELLERDy BURNETTy PAVLOVICHs
CURTISSy MANNINGs KEYSERye CONROYs SALESs UNDERDALy

O*CONNELLy ZABROCKIs WILLIAMSy TEAGUEs FEDAs EUDAILY

BY REQUEST OF THE INTERIM COMMITTEE ON CORRECTIONS POLICY

AND FACILITY WEEDS WITH NO RECOMMENDATION

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE
SENTENCING LAWS; AMENDING SECTIGNS 45-5-102 THROUGH
45-5-103s 45-5-105¢ 45-5-201 THROUGH 45-5-20%, 45-5-302
THROQUGH 43-5-304y 45-5-401s 45-5-502+ 45-5-5034 45-5-505¢
45-5-503y 45-5-613y 45-5-621le #45-5-625y 4&5-6—183~-FHRBUGH
452010282 45-6~103y 45-6-204%y %£5-9-10ks 45-9-103s 46-18-101y
46-13~201y 46-18-222y AMND 46-18-223, MCA; ANB REPEALING
SECTIONS 46-18-111 THROUGH 46~18-113y 46~13-221, AND
46~18—-501 THROUGH 46-18-503y MCALI_AND PROYIDING AN _EFEECTIVE
DAIL.™
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 46-18-101y MCAs is amended to read:
"46-18-101. Policy -~ $+berat construction. This

chapter shall be ¥Fiberea¥ly construed to the end that persons

a_person convicted of a crime shall be dealt with in
accordance with their-—-——individeal-—-—charecteristicsy
cireamstancesy—-needsy——and--potentiatitiest——that--dengerous
offenders——shalt-pe—correctively-treated-in-custody—for-tonyg
terms—-as-neededi-ancd-that-other--offenders——sheid—-be——deett
with-by—-probationy-suspended-sentencey-or-fine—whenever—such
disposition-—appears—~practicabie-and-not-detrimental-to-the
needs—of-pubiic—safety-and-the-wetfare-of-the-individuat the
seriousness of the crime commitied and in_ _accordance with
bhis prior records A persopn convicted of a crime may be dealt
with by fioes when provided for by laws or by deferred
imposition or suspensjon of sentepnce if_ _the _age of _the
person or _the circumsStances surrounding the crise warrant
such ireatmepnt as proyided for ip this chaptere.®

Section 2. Section 46-18-201s MCAs is amended to read:

"46-18-201s Sentences that may be inposéd. (1)

Whenever a person has been found guilty of an offense upon a

verdict or a plea of gquiltyy the court may:

{(2) defer imposition of sentence for peraeny A_PERSON
conpitting a firot-offense EELONY OR_MISDEMEANORs SO LONG AS

HE_HAS NCT COMMITIED A PRIOR FELONYs and mhe-are 1S eligible

—2- HB 1o
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under 46-18-222+ excepting sentences for driving under the
influence of alcohol or drugse for a period not exceeding 1
year for any misdemeanor or for & period not exceeding 3 10
years for any felonye. The sentencing judge may impose upon
the defendant any reasonable restrictions or conditions
during the period of the deferred impositione Such
reasonable restrictions or conditions may include:

{i) jail base release;

(ii} jail time not exceeding 90 days;

{1i1) conditions for probation;

{iv) restitution;

(v) any other reasonable conditions censidered
necessary for rehabilitation or for the protection of
society; or

{vi) any combination of the above;

(b) suspend execution of sentence for persgns . eligible
uoder 46-18-222 up to the maximum sentence allowed for the
particular offense. The sentencing judge may impose on the
defendant any reasonable restrictions during the period of
suspended sentences Such reasonable restrictions may include
any of those Tlisted in subsections (1}{a){i} through
(1) (aj{vi}e

{c} impose a fine as provided by law for the offense;

{d)}) commit the defendant to a correctional institution

with or without a fine as provided by law for the offense;
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(e) impose any combination of subsections {1)(b}es
{1){c}s 3nd (L) (G}«

{2) If any restrictions or conditions imposed under
subsection {1)}(a) or {1){b) are violateds any elapsed times
except jail timey is not a credit against the sentence
unless the court orders otherwise.

t3y-—Except-as-provided—in-46-16-222y-the—imposition-or
exeention—of-the-firse-2-years-of-a-sentence-of-imprisonment
imposed-under—the-foliowing-sections-may-not-be~deferred-—or
suapendedt——--—45-5~193¢2}y-—————45~-5-202¢2}y————45-5-302 {2}y
45-5-393¢ 21y -45-5-401{2v—45-5~503{2)-end-—{3}y—~45-9-263 {2}
ond-{3}y—45-9-102¢3)v—ond—45-9-183(2}w

t4y—--Except-ss-provided-in-46-18-222y-the-imposition—or
execution——-of———the-——first——16--years—-ef--a-—sentence—-of
+aprisonment—inposed-under—45-5-1g2{2y-nay-not——be--deferred
or-suspendeds®

NEW SECTION. Section 3. Mandatory sentences to be
imposed for felonies —-- exceptionss. Except as provided in
46-18-201y the court shall impose the mandatory sentence
provided by law for a felony cffense unless the court finds
in accordance with [section 5] that aggravating
circumstances are present or in accordance with [section 6]
that mitigating clircumstances are presents

NEW _SELTIDN. Section 4e Hearing to

exceptions to mandatory sentencess (1} Upon request of

determine
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W o+ w [\

wooo - -

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HB 0010703

either the defendant or the prosecutions the court shall
grant a2 hearing prior to the imposition of sentence to
determine the existence of circumstances enumerated in
[section 5 or 6]

{2) The hearing shall be held befcre the court sitting
without a jurye The defendant and the prosecution are
entitled to the assistance of counsels compulsory processs
and cross-examination of witnesses who appear at the
hearinges

(3} If it appears by a preponderance of the evidence
submitted during the trial and during the sentencing hearing
that none of the circumstances enumerated in [section 5 or
6] existeds the court shall impose the applicable mandatory
sentence. If it appears by a preponderance of the evidence
that one or more of the circumstances enumerated in [section
5 or 6] existeds the court shall impose the applticable
santence as provided in [section 5 or 6]

{#)} The court shall state the reasons for its decision
in writing and shall include an identification of the facts
relied upon in making its determinatione The statement
shall be included in the judgmente.

NEW_SECTIONe. Section 5 Aggravating circumstances for
felonies —— increased penaltiese {1) The court shall add to
the =mandatory sentence foer a felony offense 25% of the

mandatory sentence for each of the following aqgravating
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circumstances found by the court to have existed at the time
the offense was committeds KNOWN BY THE DEFENDANT 10 EXISTs
AND CONSIDERED BY THE DEFENDANY IN THE COMMISSION OF _THE
OFFENSE:

{a) the victim was mentally defective or
incapacitated;

{b) the victim was physically helpless;

(<) The victim was less than 16 years old or 65 years
of age or older;

{d} there were multiple victims;

{e} the defendant threatened to inflict bodily injury
upon any person or knowingly put any person in fear of
immediate bodily injury;

(f) the defendant took advantage of his fiduciary
relationship with the victim to commit the offense;

{g) the defendant wused or involved minors in the
commission of the crime; or

{h} the defendanty prior to age 18y had committed an
act that would have been a felony if committed by an adulte.

(2} The court shall add to the wmandatory sentence for
a felony offense 50% of the mandatory sentence for each of
the following aggravating circumstances found by the court
to have existed at the time the offense was committed:

{a} the defendant inflicted bodily injury upon

another;

-6 k8 10
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{b} the defendant received compensation for committing
the offense;

{c} the defendantsy while engaged in the commission of
the offensey knowingly displayedy brandisheds or otherwise
used .a firearme destructive device as defined in
45-8-232(1) e or other dangerous weapon;

{d) the defendant had previously been convicted of a
felonye

(3) The court shall add to the mandatory sentence for
a felony offensellooz of the mandatory sentence for sach of
the following aggravating circumstances found by the court
to have existed at the time the coffense was committed:

{a} the defendant is a person who had previously been
convicted of an offense committed under 18 UesSele 924(c)2_AS
AMENDEDe on a different occasion than the present offense or
who had previously been convicted of an offense in this or
another states committed on a different occasion thon the
present offensey during the commission of which he knowingly
displayeds brandisheds or otherwise wused a firearms
destructive device as defined in 45-8-332(1)sy or other
dangarous weapaone

{b) the defendant {is a person who had previously been
convicted of a second felony offense and who is presently
being sentenced for a third or subsequent felony committed

on 3 different occasion than any of his prior felonies.

-7- HB 10

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0010/03

(4) For the purpose of this sectiones an offender is
considered to have been previously convicted of a felony if:

{a} the previous felony conviction was for an offense
committed in this state or any other jurisdiction for which
a sentence to a term of imprisonment in excess of 1 yecar
could have been imposed; and

{b) the offender has not been pardoned on the ground
of innocence and the conviction has not been set ssidge in a
postconviction hearinge

{5} A circumstance that constitutes a lesser included
offense of +the present offense or a circumstance that
constitutes a necessary element of the present offense may
not be found to be an aggravating circumstance for purposes
of this sections

NEMW _SECTIONs Section 6. Mitigating circumstances for
felonies -— reduced penaltiese If appropriate for the
of fenses the court shall reduce the sentence for a felony
offense by 10X for each of the folliowing wmitigating
circumstances found to be present:

{1} The defendante at the time of the commission of
the offense for which he is to be sentencedy was acting
under unusual and substantial duresse. The duress need not
be such that it would constitute a defense to the
prosecutions

{2} The defendant was an accomplices the conduct

-8~ HE 10
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constituting the offense was principally the conduct of
anothers and the defendant®s participation was relatively
minore

{3) No serious bodily injury was inflicted on the
victim nor was a weapon used in the commission of the
offensces

{#) The defendant has fully compensated or can
reasonably be expected to fully compensate the victim of his
criminal conducte

(5) The defendant assisted Taw enforcement authorities
in the performance of their duties.

Section Te Section 46-18-222¢ MCAy is amended to read:

"46—-18-222« Exceptions-te-mandatory-minimum--sentences
end~——restrictions——on--deferred-—imposition--and--suspended
execution~of-sentenee Eligibility for deferred or _suspended
septengee Ati-mandatory-minimum—sentences—-preseribed-by-the
raws--of-—this-——stete-—~and--the-——restrictions~—~on——-deferred
+mposition-and-suspended-execution-of-sentence-prescribed-by
subsectrons-~{3y——and--{t43-——of--46~18-261vy-46~28~-222{3)v—and
4t~13-582¢2¥-do~not-appty-+¢ A__parson is _eligible for a
deferred imposition or suspension of senfence as provided in
46-18-201_jif:

(1) the defendant was less than 18 years of age at the
time of the commission of the offense for which he is to be

sentenced;
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{2) the defendant®s mental capacitys at the time of
the commission of the offense for which he is to be
sentencedy was significantly impairedy although not so
impaired as to constitute a defense to the prosecution;

{3) the defendant, at the time of the commission of
the offense for which he is to be sentenceds was acting
under unusual and substantial duressy although not such
duress as would constitute a defense toc the prosecutioni

{4} the defendant was an accomplices the conduct
constituting the offense was principalily the conduct of
anothers and the defendant's participation was relatively
minor; or

{5) where applicables no serious bodily injury was
inflicted on the victim unless a weapon was wused in the
commission of the offensei (R

16)__THE _DECENDANT _HAS NOT BEEN UNDER THE SUPERYISION
OE_ANY STIATE OR EEDERAL CORRECTIONAL INSTITUTION OB _COURY
EQOR__& PERIDD OF 5 YEARS IMMEDIATELY PRECEDING COMMISSION OF
IHE PRESENI _OFFENSE."

Section 8. Section 46-18-223y MCAy is amended to reads:

"46-18-223. Hearing to determine eppiication-——of
exceptions gligibilitys (1) When the--appiiention-——of-an
exception—-previded——-for-——in eliqQibility _ for _ deferred
imposition or _suspension of sentence under 46-18-222 is an
issues Ypan_request the court shall grant the defendant a
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hearing prior to the imposition of sentence to determine the
applicabidtity-of-the-exception syuch eligibility.

(2} The hearing shall be held before the court sitting
without a jurye The defendant and the prosecution are
entitled to assistance of counsely compulsory processy and
cross—examination of witnesses who appear at the hearings

(3) 1f it appears by a preponderance of the
infermetion gyidences including information submitted during
the trialy gand during the sentencing hearingy and-+n-seo—-much
of-the~presentence-report-as—-the-cedrt-reties—-eny that none
of the exceptions—at-issue proyvisions for eligibility apﬁly.
the court shall impose the appropriete gpnlicahle mandatory
sentence with no deferred lmposition or suspeosion- thereofe

{%)} The court shall state the reasons for its decision
in writing and shall include an Jdentification of the facts
relied upon in waking its determination. The statement shall
be included in the judgmente"

Section 9« Section 45-5-1024 MCAy is amended to read:

"45-5-102e Deliberate homicides {1) Except as provided
in 45-5-103(1)s criminal homicide constitutes deliberate
homicide if:

(a) it is committed purposely or knowingiy; or

{(b) it is committed while the offender is engaged in
or is an accomplice in the commission ofy an attempt to

commity or flight after committing or attempting to commit
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robberyy sexual intercourse without consentsy arsone
burglarys kidnappings felonious escapes or any other felony
which invoives the use or threat of physical force or
violence against any individual.

(2) A person convicted of the offense of deliberate
homicide shall be punished by death or life imprisonment as
provided in 46-138-301 through 46-18-310 or by imprisonment
in the state prison for a term of net-tess-than-2f-years-or
more—than—168 §0 yearsv~except-as-provided-in-46—18-282."

Section 10e. Section 45-5-103¢ MCAs is amended to read:

*45-5~103« Mitigated deliberate homicides. (1) Criminal
homicide constitutes mitigated deliberate homicide when a
homicide which would otherwise be deliberate homicide is
committed under the influence of extreme mental or emotional
stress for which there is reasonable explanation or excuses
The reascaonableness of such explanation or excuse shall be
determined from the viewpoint of a reasonable person in the
actor®s situatiane

{2) A person convicted of mitigated deliberate
homicide shall be imprisoned in the state prison for a term
of not-tess-than-2-years—-or—more-then—40 3] yearsy-exeept-es
provided—in—46-16-222."

Seetton—2ttv--Seetton-45-5-164vy—MEAy-ts-smended—te-reads

2455~ 04w——Negigent——honieidev—~¢t1y-Eriminat-homicide

constitutes—--negligent-—homieirde——when-——it———is~——committed
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negkigentiys

t2}——A-—person-convicted-of-negliqent-homicide-shali-be
+-pf%soned—+n-the—stete—pf+sen-fef—aﬁy—a term-not-to--exceed
18 pf-26 yeorss®

Section lla Section 45-5-105y MCAs is amended to read:

*45-5-105« Aiding or soliciting suicides (1} A person
who purposely aids or solicits another to commit suicides
but such suicide does not occurs commits the offense of
aiding or soliciting suicides

(2) A person convicted of the offense of alding or
soliciting a suicide shall be imprisoned in the state prison
for any a term not-to-execeed gf 10 years."

Section 12« Section 45-5-201y MCAy is amended to read:

"45~-5-201e Assault. {1l) A person commits the offense
of assault if he:

{a) purposely or knowingly causes bodily injury to
another;

{b} negligently causes bodily injury to another wWwith a
weapan;

{c) purposely or knowingly makes physical contact of
an insulting or provoking nature with any individual; or

{d) purposely or knowingly causes reasonable
apprehension of bodily injury in another. The purpose to
cause reasonable apprehension or the knowledge that

reasonable apprehensicn would be caused shall be presumed in
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any case in which a2 person knowingly points a firearm at or
in the direction of anothery whether or not the offender
believes the firearm to be Yoaded.

{2) Except as provided in subsection {3)s a person
convicted of assault shall be fined not to exceed $500 or be
imprisoned in the county jail for any term not to exceed &
monthse or bothe

(3)_ If the victim Is less than 14 years old and the
offender is 1B or more vyears olde the offendery upon
conviction under subsection (1){a)y shall be imprisoned in
the state prison for a term not-to-exceed—5 of 10 years."

Section 13. Section 45-5-202¢+ MCAs is amended to read:

"45-5-202. Agqravated assaults {l1) A person commits
the offense of aggravated assault {if bhe purposely or
knowingly causes:

(a) serious bodily injury to anotherj;

{b) bodily injury to another with a weapon;

{c) reasonable apprehension of serious bodily injury
in another by use of a weaponi or

{d} bodily injury to a peace officer.

{2) A person convicted of aggravated assault shall be
imprisoned in the state prison for 3 term of net-}ess—than-2
years——or——mere-Fthan 20 yearsy—-—except--as--provided———in
S®5=38-222< "

Section l4e. Section 45-5-2039 MLCAy #s amended to reads:

14— HB 10
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n45-5-203, Intimidations (1} A person commits the
offense of intimidation whens with the purpose to cause
another to perform or to omit the performance of any acts he
communicates to another a threat to perform without lawful
authority any of the following acts:

{a) inflict physical harm on the person threatened or
any other person or on property;

(b) subject any person to physical confinement or
restraint;

{c) commit any criminal offense;

{d) accuse any person of an offanse}

{e) expose any person to hatreds contempty or
ridicule; or

{f) take action as a public official against anyone or
anythingy withhold official actions or cause such action or
withholdinge

{2} A person commits the offense of intimidation if he
knowingly communicates a threat or false report of a pending
fires explosions or disaster which would endanger 1life or
propertye

{3) A person convicted of the offense of intimidation
shall! be imprisoned in the state prison for eny a3 terx not
to~exceed~-18 of 2 yearse”

Section 15« Section 45-5-204y MCAy is amended to read:

®"45-5-204e Mistreating priscnerse (1} A person commits
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the offense of mistreating prisoners ifes being responsible
for the care or custedy of a prisonere h2 purposely or
knowingly:

{a) assaults or otherwise injures a prisoner;

{b} intimidatesy threatensy endangerss or withholds
reasonable necessities from the prisoner with the purpose to
obtain a confession from him or for any other purpose; or

{c) viotates any civil right of a prisoneras

(2) A person convicted of the offenss of wmistreating
prisoners shall be removed from office or employment and
imprisoned in the state prison for a term aet—te—-exceed——-18
of _2 years.®™

Section 16« Section 45-5-302y MCAe is amended to read:

"45-5~302« Kidnappinge (1) A person commits the
offense of kidnapping if he knowingly or purposely and
without Tawful authority restrains another person by either
secreting or holding him in a place of isclation or by using
or threatening to use physical forces

(2) A person convicted of the offense of kidnapping
shall be imprisoned in the state prison for a term of not
Fess—-thon—2-years-or-more—then-18 28 § yearsy—-—except--as
previded-+n-46-18-222."

Section 17T« Section 4#5-5-303y MCAy is amended to read:

»45-5-303. Aggravated kidnappinge (1) A person commits

the offense of aggravated kidnapping if he knowingly or

~-16~ HBE 10
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purposely and without lawful authority. restrains another
person by either secreting or holding him in a place of
isolation or by using or threatening to use physical forces
with any of the following purposes:

{a} to hold for ransom or reward or as a shield or
hostage;

{b} to facilitate commission of any felony or flight
thereafter;

{c} to inflict bodily injury on or to terrorize the
victim or another;

{d) to interfere with the performance of any
governmental or political function; or

{e} to hold another in a condition of involuntary
servitudes

(2) Except as provided in 46-18-222+ a person
convicted of the offense of aggravated kidnapping shall be
punished by death or 1life imprisonment as provided in
46-18-301 through #46-18-310 or be imprisaoned in the state
prison for a term of not-tess-then-2-years—or-more-than——168
40 yearsy unless he has voluntarily released the victim
alivey in a safe places and not suffering from serious
bodily injurys in which event he shall be imprisoned in the
state prison for a term of not—tess—than—-2--yeara--eor——more
then-38 £ years.”

Section 18. Section 45-5-304s MCAy is amended to read:
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#45-5-304. Custodial interferences (1) A person
commits the offense of custodial interference ify knowing
that he has no legal right to do sos he takess enticess or
withholds from Yawful custody any childs incompetent persons
or other person entrusted by authority of law to the custody
of another person or institution.

{2) A person convicted of the offense of custodial
3nterfergnce shall be imprisoned in the state prison for any
3 term not-to-exceed-18 gf 5 yearse

{3) A person who has not Tleft the state does not
commit an offense under this section if he wvoluntarily
returns such person to tawful custedy prior to arraignment.
A person who has left the state does not commit an offense
under this section if he voluntarily returns such person to
Tawful custody prior to arreste"

Section 19« Section 45-5-40ly MCAs is amended to read:.

¥45-5-401« Robberye {1) A person commits the offense
of robbery if in the course of committing a theft he:

(a) inflicts bodily injury upon another;

{b) threatens to inflict bodily injury upon any person
or purposely or knowingly puts any person in fear of
immediate bodily injury; or

{c) commits or threatens immediately to commit any
felony other than theft.

(2} A person convicted of the offense of robbery shall
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be imprisoned in the state prison for a2 term of mot-jess
than-2-years-or-more-than—-48 20 ycarsy-except-as-provided-+n
&6-33-222.

{3) *"In the course of committing a theft™ as used in
this section Iincludes acts which occur in an attempt to
commit or in the commission of theft or in flight after the
attempt or commissione"™

Section 20s Section 45-5-502y MCAy is amended to read:

®45~5~502« Sexual assaults {1) A person who knowingly
subjects another not his spouse to any sexual contact
without consent commits the offense of sexual assaulte.

{2) A person convicted of sexual assault shall be
fined not to exceed $500 orf be imprisoned in the county jail
for any term not to exceed 6 months.

(3} If the victim is less than 16 years old and the
offender is 3 or more years older than the victim or if the
offender inflicts bodily injury upon anyone in the course of
committing sexual assaults he shall be imprisoned in the
state prison for eny g term not-to-exceed-28 Qf 10 yearse

(%) An act ®in the course of committing sexual
assault™ shall include an attempt to commit the offense or
flight after the attempt or commission.

(5) Consent is ineffective under this section if the
victim is less than 14 years old and the offender is 3 or

more years older than the victime®
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Section 2le. Section 45-5-503s MCAs is amended to read:
"45-5-503, Sexual intercourse withcut consente (1) A
persaon who knowingly has sexual intercourse without consent
with a person of the opposite sex not his spouse commits the
offense of sexual intercourse without consente

{2) A person convicted of sexual intercourse without
consent shall be imprisoned in the state prison for a term
of not-—}ess--than-2-years—or-more-~than 20 yearsy-extept-as
provided-in-46-18-222.

(3} If the wvictim is less than 16 years old and the
offender s 3 or more years older than the victim or if the
offender inflicts bodily injury upon anyone in the course of
committing sexual intercourse without consenty he shall be
imprisoned in the state priscn for A& sny term of not-tess
than-2-yesrs-or—more—than-48 30 yearsv-except—as—provided-in
46-18-222

{4) _IF THE ¥WICTYIM®S LACK OF CONSENY IS _SASED SOLELY
UPON__HIS _INCAPACITY TO CONSENT SECAUSE HE WAS LESS THAN 18
YEARS OF AGEs A PERSON _CONVICTED QOF SEXUAL  INTERCOURSE
ALTHOUT CONSENT QOF SUCH YICTIH SHALL BE IMPRISONED IN THE
STAY: PRISON EQR A JERM OF NOT LESS THAN 2 OR MORE THAN 20
YEABSe

£t43{5} An act %in the course of committing sexual
intercourse without consent™ shall

include an attempt to

commit the offense or flight after the attempt or

=20~ HB 10
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COmMisSSiones

453{6) No evidence concerning the sexual conduct of
the victim is admissible in prosecutions under this sections
except:

(a) evidence of the victim®s past sexual conduct with
the offender;

(b) evidence of specific instances of the victim's
sexual activity to show the origin of semens pregnancys or
disease which is at issue in the prosscution under this
sectione

+634{21) If the defendant proposes for any purpose to
offer evidence described in subsection (5}(a) or (5)}(b)s+ the
trial judge shall order a hearing out of the presence of the
jury to determine whether the proposed evidence is
admissible under subsection (S5)e

+#3£{8) Evidence of failure to make a timely complaint
or inmediate outcry does not raise any presumption as to the
credibility of the victime"

Section 22+ Section 45-5-5054 MCAs is amended toc read:

"45-5-505. Deviate sexual conducte (1) A person who
knowingly engages in deviate sexual relations or who causes
ancther to engage in deviate sexual relations commits the
offense of deviate sexual conducte

{2) A person convicted of the offense of deviate

sexual conduct shall be imprisoned in the state prison for
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any 3 term not-to-exceed-18 of 2 yearse.

{3) A person convicted of deviate sexual conduct
without consent shall be imprisoned in the state prison for
any 3 term not-to-execeed-268 gf 10 yearse"

Section 23. Section 45-5-603y MCAy is amended to read:

"45-5-603e Aggravated promotion of prostitutione (1) A
person commits the offense of aggravated promotion of
prostitutfon if be purposely or knowingly commits any of the
following acts:

{a) compels another to engage in or promote
prostitutions;

(b} promotes prostitution of a child under the age of
18 yearss whether orf not he is aware of the child's age;

{c) promotes the prostitution of one’s spousey child,
wardy or any person for whose cares protections or support
he is responsibles

{2) A person convicted of aggravated promotion of
prostitution shall be imprisoned in the state prison for any
a term not-te-exceed-28 of 10 years."™

Section 24e Section 45-5-613¢ MCAy is amended to read:

*45-5-613 Incests {1} A person commits the offense of
incest if he knowingly marries or cohabits or has sexual
intercourse with an ancestores a descendantes a brother or
sister of the whole or half bloocde The relationships

referred to herein include blood relationships without

-22- HR 16
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regard to legitimacy and relationships of parent and child
by adoptione.

{2) A person convicted of incest shall be imprisoned
in the state prison for eaay a ters not-to-exceed-%0 of 2
yearsa"

Section 25 Section 4#5-5-621y MCAy Is amended to read:

"45-5-621s Nonsupporte (1) A person commits the
offense of nonsupport if he fails to provide support which
he can provide and which he knows he is legally obliged to
provide to a spousey childy or other dependente

(2) A person commits the offense of aggravated
nonsupport if:

{a) the offender has left the state to aveid the duty
of suppoert; or

{b} the offender has been previously convicted of the
offense of nonsupporte

{3) A person ccavicted of nonsupport shall be fined
not to exceed $500 or be imprisoned in the county jail for
any term not to exceed & monthsse or bothe A person convicted
of aggravated nonsupport shall be imprisoned in the state
prison for any a term not-to-exceed-38 pf 7 yearsSe

{(4#) The court may ordery in its discretions any fine
levied or any bond forfeited upon a charge of nonsupport
paid to or for the benefit of any person that the defendant

has fajled to supporte®”
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Section 26« Section 45-5-625¢ MCAy is amended to read:

Y45-5-625. Sexual abuse of childrene (1) A person
commits the offense of sexual abuse of children if he
knowingly:

{a) employss usesy or permits the employment or use of
a child in an exhibition of sexual contacty actual or
simulated;

(b) photographse filmse videotapess or records a child
engaging in sexual contacts actual or simulated;

{c)} persuadess enticess counselss or procures a child
to engage In sexual contacts actual or simuiateds for use as
designated in (l}(a)s (1}(D)y or (1){d);

{(d) processesy developss prints, publishesy
transportse distributesy sellss possesses with Intent to
selly exhibitsy or advertises material consisting of or
including a photographs photographic negatives undeveloped
filmy videotapes or recording rapresenting a child engaging
in sexual contacts actual or simulated; or

{(e) finances any of the activities described in
subsections (1){a) through (1}{d)} knowing that the activity
is of the nature described in those subsectionse

(2) A person convicted of the offense of sexual abuse
of children shall be fined not tco exceed $104000 or be
imprisoned in the state prison for eny 3 term not-to-exceed

pf 20 yearss or bothe

-24- HB 10
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{3} For the purposes of this sections "child® geans
any person less than 16 years olde"
Seetion—28v——~5ect+on—45—-6-181y-HEay-ts—amnended—to-reads
B45-6~2 8t w~—Erimined—mischiefs——{i}--A-person-commits
the-—offense——of—~eriminad-—mischief——if——he—knowingdy-——or
purposelys
tey-——injuresy——donagesy——or-—destroys-——any--property-of
another-or—public—-property-withont—-consent
+by--without-consent-tampers—-with-property——of--anether
or—--public—~property--so-—-as——to--endanger-or—interfere-with
persens—-or-preperty—or—+ts-uset
te}-—demages-or-destroys-property-with-the--purpose——to
defrand-an-rnsurers—or
ftd¥-—Faits—to-close-a—gate-previousty-unopened-which—he
hos-epenedy-teading—in-or-out-of-any-encltesed-premisess—Fhis
does—not-npply-te—gates—tocated—in-ecitiss~or-townsy
t2§—~A--person--ecenvieted--of-~the-—-offense—of-criminad
misechief-shalt-be-Fined-not-to-exceed-$588-or-be-~imprisoned
n--the--ceounty-jat¥-for-sny—-ters—not-to—exeeed-6-monthsy-or
bothe—Ff--the-~offender--commits--the--offense—-of--crininat
mischief-—eand-—causes-—pecuniary-~}oss-—-in-—excess-—of-$150y
njures-or-kitts-a-commonty-domesticated-hoofed—-aninaty~—or
causes——a--substantiet—~interruption-or-impairment—of-pubiic
conmunicationy—transportationy-—supplty-——of--watery-—-gasy--or

powery——or--other-pubite-servicesy-he-shali-pe—imprisoned-in
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the-state-prissn—fer-any-g ¢term-not-—to-—exeeed-—-16 of--%
yearsy®

Section 27. Section 45-6-102¢ MCAs is amended to read:

%45-6-102. MNegligent arsone (1) A person commits the
offense of negligent arson if he purposely or knowingly
starts a fire cor causes an aexplosions whether on his own
property or property of anothers and thereby negligently:

(a) places another perscon in danger of death or bodily
injury; or

{b) places property of amrother iIn danger of damage or
destructione

{(2) A person convicted of the offense of negligent
arson shall be fined not to exceed $500 or be imprisoned in
the county jail for any term not to exceed 6 monthss or
bothe If the offender places another person in danger of
death or bodily injurys he shall be imprisoned in the state
prison for any a term not-te-exeesd-18 pf 5 years.®

Section 28. Section 45-6-103¢ MCAs is amended to read:

"45~6-103. Arsons (1) A person commits the offense of
arson whens by means of fire or explosivess he knowingly or
purposely:

(a) damages or destroys am occupied structure which is
property of another without consent; or

{b} places another person in danger of death or podily

fnjurys
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{2) A person convicted of the offense of arson shall
be imprisoned in the state prison for eny 3 term not—to
exceed-28 of 10 yearse®

Section 29. Sect?on %45-6~20%4s MCAs is amended to read:

%45-6—204¢ Burglarye (1) A person commits the offense
of burglary if he knowingly enters or remains unlawfully in
an occupied structure with the purpose to commit an offense
thereina

{2) A person commits the offense of aggravated
burglary if he knowingly enters or remains unlawfully in an
occupied structure with the purpose to comait a felony
therein and:

(3) in effecting entry or in the course of committing
the offense or in immediate flight thereaftere he or another
participant in the offense is armed with explosives or a
weapon; or

{b) in effecting entry or in the course of committing
the offense or in immediate flight thereafters he purposely,
knowinglys or negligently Iinflicts or attempts to inflict
bodily injury upon anyonee

{3) A person convicted of the offense of burglary
shall be imprisoned in the state prison for aay 3 term not
to-exeeed of 10 yearse. A person convicted of the offense of
aggravated burgtary shall be imprisoned in the state prison

for sny g term not-to-exceed-48 of 20 years.®
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SECTXON 30 SECTION 45-9-1Gls MLAs 1S AMENDED IQ READ:

"45-9~101. CLriminal sale of dangerocus drugss (1) A
person commits the offense of criminal sale of dangerous
drugs if he sellss bartersy exchangess gives aways or offers
to sells bartery exchanges or give away or manufacturesy
preparesy cultivatess compoundss or processes any dangerous
druge as defined in 50-32~101.

{2} A person convicted of criminal sale of an opiates
as defined in 50-32-101(18)s shall be imprisoned in the
state prison for a term of mot—Fess—-then-2 JQ years or——meore
than-t++fes except as provided In 46~18-222.

(3) A person convicted of criminal sale of a dangerous
druqg included in Schedute I or Schedule II pursuant to
50-32-222 or 50-32-224%¢ excapt mari juana or
tetrahydrocannabinolssy who has a prior conviction for
criminal sale of such a drug shall be imprisoned in the
state prison for a term of noet-tess-than-5 20 years or-more
than-++fey except as provided in 46-18-222« Jpon a third or
subsequent conviction for criminal sale of such a drugs he
shall be imprisoned in the state prison for a term of ne¢
}ess——then-268 &0 years or-more-then-}ifey except as provided
in 46~18-222. Whenever a conviction under this subsection is
for criminal sale of such a drug to a minor Qr_a_person ._who
is__mentally defectives the sentence shall be increased by 5
years and include the restriction that the defendant be
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ineligible for parole and participation in the priscner
furlough program while serving his terme A_septence imposed
under this section may not be increased by  the _aggravating
circumstances. listed in_ subsections (1)}{a)._aod {1)1i{c) of
[section 5]a

{4) A person convicted of criminal sale of dangerous
drugs not otherwise provided for in Subsection {2) or (3)
shall be imprisoned in the state prison for a3 term of not
Tess than 1 year or more than life.

{5) Practitioners and agents under their supervision
acting in the course of a professional practicey as defined
by 50-32-101y are exempt from this section.™

SECTION_31 SECTION 45-9-103s MCAe IS AMENDED TD READ:

*45-9-133. Criminal possession with intent to sell.
{1) A person commits the offense of criminal possession with
intent to sell if he possesses with intent to sell any
dangerous drug as defined in 50-32-10l. No persan commits
the offense of criminal possession with intent to sell
mari juana unless he possesses 1 kilogram or mores

{2) A person convicted of criminal possession of an
opiates as defined in 50~32-101(18)s with intent to sell
shall be imprisoned in the state prison for a term of net
tess-thon-2-years-—or--more-~than——-£8 j yearsy except as
provided in 46-18-222.

(2 A person convicted of <criminal possession with
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intent tc sell not otherwise provided for in subsection (2)
shall be iaprisoned in the state prison for a term of not
more—than-28 § years.

{4) Practitioners and agents under their supervision
acting in the course of a professional practice as defined
by 50-32-101 are exempt from this sectione™

Section 32« Codificatione Sections 3 through & are
intended to be codified as an integral part of Title 46,
chapter 18y and the provisions contained in Title 46,
chapter 18y apply to sections 3 through 6.

Section 33. Repealere. Sections 46—18-111 through
45—-18~113¢ 46-18-221y and 46-18-501 through 46-18-503¢ MCAs
are repealede

SECTION 34e EFFECTIVE DATE. . THIS _ACT XS EFFECTINE
SJANUARY 1o 1982

~End-
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