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House Bill 10 

In The House 

Introduced and referred 
to Committee on Judiciary. 

Fiscal note requested. 

On motion by Chief Sponsor 
55 Representatives were 
added as authors to the 
pre-filed bill. 

Fiscal note returned. 

Committee recommend bill 
do pass as amended. 

Bill printed and placed 
on members' desks. 
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as amended. 
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Introduced and referred 
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INTRODUCED BY ~ 

BY REQUEST OF THE INTERIM COMMITTEE ON CORRECTIONS POLICY 

AND FACILITY NEEDS WITH NO RECOMMENDATION 

A BILl FOR AN ACT ENTITLED: •AN ACT TO GENERALlY REVISE 

SENTENCING LAWS; AMENOI~G SECTIONS 45-5-1D2 THROUGH 

45-5-105, 45-5-201 THROUGH 45-5-204, 45-5-302 THROUGH 

45-5-304, 45-5-401, 45-5-5D2, 45-5-503, 45-5-505, 45-5-603, 

45-5-613t 45-5-62lt 45-5-625t 45-6-101 THROUGH 45-6-l03t 

45-6-204t 46-18-101, 46-18-201t 46-18-222t AND 46-18-223, 

MCA; AND REPEALING SECTIONS 46-16-lll THROUGH 46-18-113, 

46-18-221t AND 46-18-501 THROUGH 46-18-503, HCA.• 

2E IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 46-18-101, MCA, is a~ended to read: 

•46-18-101. Policy +rttereol construct! on. This 

chapter shall be ++bere++y construed to the end that per~en~ 

a person convicted of a crime shall be dealt with in 

accordance with ~he+r----+nd+Y+due+----ehere~er+~~+e~y 

e+reu~~enee~y--need~y--end--p~en~++~e~~--~he~-den~erea~ 

offender~-~he++-be-eerree~+•e+y-~r~~ed-+n-ea~~dy-f&r--+en~ 

~r~~-e~--~de~-end--~he~e~her-e~fenders-she++-&e-d~+~ 

w+~h-by-preb~+eny-sa~pe~d-senteneey-er-f~e-whene¥er-~aeh 

e+~pc~+~+on-eppeer~-pree~+ee~e-end-ne~-de~r+Meft~e+--~e--~h~ 
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~d~-of-pab++e-se~e~y-and-~he-we~~-of-~e-+nd+Y+due+ ~ 

~~ess of ~ crjwe c 0 .. jtted and in accordance wjtb 

~~rj 0r recorda A gers 0 n ~~ gf a crjme aay be dealt 

wjtb by fjoe. when prgyided for by Jaw. or _ky__~~ 

imgositjgn or suspension gf sentence If the age of the 

person or tbe cjrcumstapces surroundjog the crjme warrant 

such treatment as prpyjded for jn this cbapter.a 

Section 2. Section 46-18-201, HCAo is amended to read: 

"46-18-201. Sentences that may be imposed. (1) Whenever 

a person has been founrl guilty of an offense upon a verdict 

or a plea of guilty, the court way: 

(a} defer imposition of sentence for persgns comwittjog 

a first offense and wbo are eligjble under 46-18-222, 

excepting sentences for driving under the influence of 

alcohol or drugs, for a period not exceeding 1 year for any 

misdemeanor or for a period not exceeding 3 years for any 

felony. The sentencing judge may impose upon the defendant 

any reasonable restrictions or conditions during the period 

of the deferred imposition. Such reasonable restrictions or 

conditions may include: 

{i) jail base release; 

{ii) jail time not exceeding 90 days; 

(iii) conditions for probation; 

(iv) restitution; 

(v) any other reasonabl:; conditions considered 
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necessa~y fo~ rehabilitation o~ f~~ the protection of 

society; o~ 

{vi) any combination of the above; 

(b) suspend execution of sentence ~~~~Lgible 

under i~-lB-222 up to the maxi•um sentence allowed fo~ the 

particula~ offense. The sentencing judge may impose on the 

defendant any ~easonable restrictions during the period of 

suspended sentence. Such reasonable restrictions may include 

any of those listed in subsections (l)(a)(i) through 

(1j(a)(vi)o 

(c) impose a fine as provided by law fo~ the offense; 

(d) commit the defendant to a correctional institution 

with or without a fine as provided by law for the offense; 

(e) impose any combination of subsections (l}(b) 9 

(l)(c), and (l)(d). 

(2} If any restrictions o~ conditions imposed under 

subsection (l)(a) o~ (1)(b) a~e violated, any elapsed time, 

except jail time, is not a credit against the sentence 

unless the court orde~s otherwise. 

t3t--~xeep~-e~-p~ew~ded-~n-+&-t&-~~ey-~fte-~mp~f~+en--&r 

exeeu~+on-o~-~he-~f~~-r-yee~-&f-e-~en~enee-o~-+ap~~~onme~ 

+•p~ed--unde~-~he-~o~~ow+n!~e~+on~-mey-n~-be-de~~~ed-e~ 

~u~pendea.----~s-s-te3trty-----+5-5-r~fety-----+S-5-3&efet? 

~5-383fety--4s-s-4ett~ty--4s-5-s&3t~t-eftd-t3ty~5-9-te~rt 

end-t3ty-45-9-t9~t3ty-ond-4S-9-t93frt• 
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t4t--Exee~-es-p~ew+ded-+n-46-t&-re~y-~he-+m~e~+~on--e~ 

exeeu~+en---o~---~"e---~+~s~--te--ye~~--o~--e--sen~enee--o~ 

+mp~f~onmen~-~mpesed-~n~e~-45-5-t~~t-•ey-no~--be--de~e~ed 

eP-SH~ende~•" 

NEW SECTip~. Section 3. Mandatory sentences to be 

imposed for felonies -- exceptions. Except as provided in 

46-18-201, the cou~t shall impose the mandatory sentence 

¥rovided by law fo~ a felony offense unless the court finds 

in accordance with (section 5] that aggravating 

cl~cumst3nces a~e p~esent or in accordance with [section 6] 

that mitigating cl~cumstances a~e present. 

~SECTION. Section 4o Hearing to dete~mine 

exceptions to mandato~y sentences. (1) Upon request of 

eithe~ the defendant o~ the ~~osecution, the court shall 

g~ant a hea~ing prior to the imposition of sentence to 

determine the existence of circumstances enume~ated in 

[section 5 o~ 6]o 

(2) The hea~ing shall be held before the court sitting 

without a jury. The defendar.t and the prosecution ~~e 

entit1~d to the assistance of counsel, compulsory process, 

and c~oss-examination of witnesses who apoear a+ +hn 

hearing. 

(3) If it appea~s by a pre~onde~ance of the evidence 

submitted during the trial and during the sentencing h~a~ing 

that none of the c i ~Cu111stances enu;nerated in [section 5 or 

-4-
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oJ existed, the court shall i•pose the ap~licable mandatory 

sentence. If it appears by a preponderance of the evidence 

that one or more of the circumstances enumerated in [section 

5 or 6] existed, the court shall impose the applicable 

sentence as provided in [section 5 or 6]• 

(4) The court shall state the reasons for its decision 

in writing and shall include an identification of the facts 

relied upon in making its determination. The statement 

shall be included in the judgment. 

NE~ SECTION. Section 5. Aggravatin~ circumstances for 

felonies -- increased penalties. (1) The court shall add to 

the mandatory sentence for a felony offense 25% of the 

mandatory sentence for each of the following aqgravatin~ 

circumstances found by the court to have existed at the time 

the offense was committed: 

(a) the victim was mentally defective or inc~pacitated; 

[b) the victim was physically helpless; 

(c) The victim was less than 16 years old or b5 years 

of aqe or older; 

(d) there were multiple victims; 

(e) the defendant threatened to inflict bodily injury 

upon any person or knowingly put any person in fear of 

immediate bodily injury; 

(f) the defendant took advantage of his fiduciary 

relationship with the victim to commit the offense; 
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(g) the defendant used or Involved minors In the 

commission of the c~ime; or 

(h) the defendant, prior to age 18t had committed an 

act that would have been a felony if committed by an adult. 

(2) The court shall add to the mandatory sentence for a 

felony offense 50% of the nandatory sentence fo~ each of the 

following aggravatin~ circumstances found by the court to 

have existed at the time the offense was committed: 

(a) the defendant inflicted bodily injury upon another; 

(b) the defendant received compensation for committing 

the offense; 

(c) the defendant• while engaged In the commission of 

the offense• knowingly d i spl ay-:d, brandished, or otherwise 

used a fir~arm, destructive device as defined in 

45--':l-332 ( 1), or other dangerous weapon; 

(d) the defendant had previously been convicted of a 

felony. 

{3) The court shall add to the mandatory sentence for a 

felony offense 100% of the mandatory sentence for each of 

the follo~ing aggravating circurestances found by the court 

to have existed at the time the offense was committed: 

(a) the defencant is a person who had previously been 

copvicted of an offense committed under 18 u.s.c. 924(c) on 

a different occasion than the present offense or who had 

previously been convicted of an offense in this or another 

-6-
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state• com~itted on a different occasion than the present 

offao1se, during the com,llission of -thich he knowingly 

displayed, brandished 9 or otherwise used a firearm, 

destructive device as defined in 45-8-332(11• or other 

dangerous weapon. 

(b) the defendant is a person who had ~reviously been 

convicted of a second felony offense and who is presently 

be i n-J sentenced for a third or subse4uent felony committed 

on a different occasion than any of his prior felonies. 

(4) For the purpose of this section, an offender is 

considered to have been previously convicted of a felony If: 

{a) the previous felony conviction was for an offense 

committed in this state or any other jurisdiction for which 

a sentence to a term of imprison111ent in exces-:; of 1 ye3r 

could have been imposed; and 

(b) the offender has not been pardoned on the gruund of 

innocence and the conviction h3s not been set aside in a 

postconviction hearing. 

(5) A circumstance that constitutes a lesser included 

offense of the present offense or a circumstance that 

constitutes a necessary element of the present offense may 

not be found to De an aggravating circumstance for purposes 

of this section. 

~a_sfkllOUa Section 6. Mitigating circumstances 

felonies -- reduced penalties. If appropriate for 
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offense. the court shall reduce the sente~ce for a felony 

offense by 10% for each of the following mitigating 

circumstances found to be present: 

(lJ The defendant, at the time of the cvmmission of the 

offense for which he is to oe sentenced• was actinz under 

unusual and substantial duress. The duress need not be such 

that it would constitute a defense to the prosecution. 

(2) The defendant was an accomplice, the conduct 

constituting the offense ~as principally the co~duct of 

another• and the defendant's participation was relatively 

minor. 

(3) No serious bodily injury was inflicted on the 

victim nor was a weapon used in the commission of the 

offense. 

(4) The defendant has fully compensated or can 

reas~nably be expected to fully compensate the victim of hi5 

criminal conduct. 

(5) The defendant assisted law enforcement authorities 

in the perforn·:mce of their duties. 

Section 1. Section 46-18-222• ~CA 9 is amended to read: 

"46-16-222• E•ee~~+efts-~-meftd~e~y--.+n+~ttm--se~•e"ees 

eftd---~es~~~+efts--eft--~~erred--+m~es+~+eft--eftd--stt~peftded 

e•eett~+eft-e¥-~ft~eftee fl~it¥_fQL-Q~LL~~_s~p~ 

sentence. ~++-meftde~ry-M+ft+mu.-seftteftees-~ese~~ed-by-tne 

+ews--ef--t~+s--s~ete--eftd--the--~es~~+et+efts--eft---defe~ed 

-8-
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+mpe~~~+eft-end-~~ended~ee~~+en-ef-sen~enee-p~e~e~+&ed-~y 

s~bseetfens--t~t--end--t~--ef-~6-~e-~~-~6-~e-~r*t3ty-end 

+e-~a-5e~~t-ee-net-epp+y-+f A_~~_ellgible f~ 

deferred jmposjtjon_or suspension of sentence as~coyjded jo 

~ZJU_lf: 

(1) the defendant was less than 16 years of aqe at the 

time of the commission of the offense for which he is to be 

sent-anced; 

(2) the defendant•s mental capacity, at the time of the 

commission of the offense for which he is to be sentenced, 

was significantly impaired, although not so impaired as to 

constitute a defense to the prosecution; 

(3) the defendant, at the time of the commission of the 

offen:;e for >1hi ch he is to b"' sentenced, 101as act i r.·} under 

unusual and substantial duress, althouyh not such duress >S 

would constitute a defense to the prosecution; 

(4} the defendant was an accomplice, the conduct 

constituting the offense was ~rincipallf ~he conduct of 

another, and the defendant•s participation was relatively 

minor; or 

(j) where applicable, no ierivus bodily injury was 

inflicted on the victim unless a weapon was used in the 

ccmmis~ion of the offense." 

Se;cti on 8o Sect ion 4(,-18-223, MCA, i-; amended to re3d: 

"4~-18-223. Hearing to determine ~p~++e~~f~n---et 

-9-
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~~e~~t+ens ~~1~· (1) When tn~--e~~++eet+on--et--en 

~~e~p~fen---p~eYfded---for---+n ~i~ibilit¥--f2L-_~~LC~~ 

lll4l.Q.:il.t.inn....2L-~~!:l.~i~L~DJ.?nc<> yndez; 46-13-222 is an 

issuer ~gn~~~ the court shall grant the defendant a 

hearing prior to the imposition of sentence to determine the 

epp++eeb+++~y-ef-the-e~eept+en sycb eligibjliX¥• 

(2) The hearing shall be held before the court sitting 

without a jury. The defendant and the prosecution are 

entitled to assistance of counsel, compulsory process, and 

cr0ss-axamination of witnesses who appear at the hearing. 

(3) If it appears by a preponderance of the +nt~et+en 

eyjdeoce, including information submitted during the trlaly 

and ~uring the sentencing hearinJ• end-+n--se--mueh--et--the 

presen~enee--~eper~-a5-~h~-eeur~-re+fes-eny that none of the 

e~ee~~+on~-e~-+s~ue ~~~-12L~ibl1~ apply, the 

court shall impose the eppr~~~e ~Jjcab1e mannatory 

sentence »itb-UQ_deferred imgosltloo or s~~gn__tb~· 

~ The court shall state the reasons for Its decision 

in writing and shall include an identification of the facts 

rel ie·i upon in R1aki ng its determination. The statement shall 

be i ncl udec in the judgnient." 

Section 9. Section 45-5-102, ~CA, is amznded to read: 

"45-5-102. Jel ioerate ho~icideo (l) Exce~t as provided 

in 45-5-103(1), criminal homicide constitutas deliberate 

hor,Jicide if: 

-10- #~/LJ 
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[a) it is committed purposely or knowingly; or 

(b) it is committed while the offender is engaged in or 

is an accomplice In the commission ofo an attempt to commit9 

or fli]ht after co~mitting or attem?tinc. to commit robbery, 

sexual intercourse without consent, arson, burglary, 

kidnapping, felonious escape, ~r any other f~lony which 

involv~s the u!.e or thre-:;t of physical f~rce or violence 

ugainst any individual. 

(2) A person convicted of the offense of deliberate 

homicide shall be punished by death or life Imprisonment as 

provided in 46-18-301 through ~6-18-310 or by imprison.ent 

in the state prison for a term of ~-+~-~heft-~-ye~~s-&r 

mo~e~hen-•ee QQ yearsy-exee~-~-~~ev+d~-+n-+&-•&-r~~-" 

Section 10. Section 45-5-103, KCAt is amended to read: 

"45-5-103. Mitigated deliberate homicide. (1) Cri~inal 

homicide constitutes mitigated deliberate homicide h'hen a 

homicide which would otherwise be deliberate homicide is 

committed under the influence of extreme mental or emotional 

stress for which there Is reasonable ex~lanation or excuse. 

The reasonableness of such explanation or excuse shall be 

determined from the viewpoint of a reasonable person in the 

actor's situation. 

(2) A person convicted of mitigated deliberate homicide 

shall be imprisoned in the state prison for a tera of "~ 

+e~~-~han-r-yeer~-e~--•e~--~hen--+8 ~Q yearsy--eMee~--e~ 
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p~ov+ded-~-+&-•e-rr~•" 

Section 11· Section 45-5-104, KCA, is a111ended tc rc~d: 

"45-5-104. Negligent homicide. (1) Criminal homlci de 

constitutes 

neglig~ntly. 

n~gligent homlci de when it is cor.mitt~d 

{2) A person convicted of negligent homicide shall be 

imprisoned in the state prison for eny ~term ~-~o-e~ee~ 

.a ~ years.• 

Section 12. Section 45-5-105, KCAt is a~~nded to reud: 

•45-5-105. Aiding or soliciting suicide. (1) A person 

who purposely aids or solicits another to co111111it suicide, 

but such suicide does not occuro coamlts the offense of 

aiding or soliciting suicide. 

(2) A person convicted of the offense of aiding or 

soliciting a suicide shall be imprisonec in the state prison 

for ony ~ term no~-~e-~eeed Q{ 10 years." 

Section 13. Section 45-5-201, MCAt is amended tv read: 

•45-5-201. Assault. (11 A person commits the offense of 

assault if he: 

(a) purposely or knowingly causes bodily injury to 

another; 

(b) negligently causes bodily Injury to another witD a 

~eapon; 

(c) purposely or knowingly wakes physical contact of an 

insulting or provoking nature with any individual; or 

-12-
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{d) purposely or knowingly causes reasonable 

apprehension of bodily Injury in another. The purpose to 

cause reasonable apprehension or the knowledge that 

reasonable apprehension would be caused shall be presu~ed in 

any case in which a person knowingly points a firearm at or 

in the direction of another, ~hether or not the offender 

believes the firearm to be loaded. 

(2) Except as provided in subsection {3), a person 

convicted of assault shall be fined not to exceed $500 or be 

imprisoned in the county jail for any term not to exceed 6 

months, or both. 

(3) If the victim is less than 14 years old and the 

offender is 16 or more years old, the offender, upon 

conviction under subsection (l)(a)t s~all be imprisoned in 

t~e stote prison for a term ~t-~e-~eeed-5 2!-10 years.• 

Section 14. Section 45-5-202t MCAt is amended to read: 

"45-5-202. Aggravated assault. {11 A person commits the 

offens~ of aggravated assault if he purposely or knowingly 

causes: 

(a) serious bodily injury to another; 

(b) bodily injury to another with a weapon; 

(c) reasonable appr~hension of serious bodily injury in 

another by use of a weapon; or 

(d) bodily injury to a peace officer. 

(2) A person convicted of aggravated assault ~hall be 

-13-
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isprisoned in the state prison for a term of ne~-~e~~-~heft-~ 

yea~~---e~--mere--~heft 20 yearsy--e•eep~--a~--p~Y+~ed--+n 

'H>-i'&-ri!r." 

Section 15. Sect; on 45.-5-203t MCAy is amended to read: 

"45-5-203. Intimidation. (1) A person commits the 

offense of intimidation whent with the purpose to cause 

another to perform or to omit the performance of any act, he 

communicates to another a threat to perform without lawful 

authority any of the following acts: 

(a) inflict physical harm on the person threatened or 

any other person or on property; 

(b) subject any person to physical confinement or 

restraint; 

(c) coEmit any criminal offense; 

(d) accuse any person of an offense; 

(e) expose any person to hatred, contempt, or ridicule; 

or 

(f) take action as a public official against anyone or 

anything, withhold official action, or cause such action or 

withholding. 

(21 A person commits the offense of intimldatioP. if he 

knowingly communicates a threat or false report of a pending 

fire, ex?losion, or tiisaster which would endanger life or 

~rop2rty• 

(3) A person convicted of the cffanse of intimidation 

-14-
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shall be i•prlsoned in the state ?rison for efty ~ term ne~ 

~-e~eeee-te At-Z years.• 

Section 16· Section 45-5-204 1 MCA• is a•ended to read: 

"45-5-204. Mistreating prisoners. {lJ A person co•mits 

the offense of •istreatlng prisoners if 9 being responsible 

for the care or custody of a prisoner, he purposely or 

knowingly: 

{a} assaults or otherwise Injures a ?rlsoner; 

{b) intimidates, threatens, endangers, or withholds 

reasonable necessities fro~ the prisoner with the purpose to 

obtain a confession fro• hi• or for any other purpose; or 

(c} violates any civil right of a prisoner. 

(2} A person convicted of the offense of •istreatlng 

prisoners shall be r~oved from office or employ.ant and 

imprisoned in the state prison for a term n~-te-exee~~e 

Af_z years." 

Section 17. Section 45-5-302, MCA, is amendeo to read: 

"45-5-302. Kidnapping. (1} A person commits the offense 

of kianapping If he knowingly or purposely and without 

lawful authority restrains another person by either 

secreting or holding him in a place of isclatlon or by using 

or threatening t~use physical force. 

(2) A person convicted of the offense of kidnapping 

shall be lmprl soned in the ·state prison for a tere of n0'4! 

+ess--tnen--~-yeer5--er--.ere--tft8ft~6 zo yearsy-ewe~t-es 
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f""O¥i-eed-+tt-lt6-1-8-r:e;! • • 

Section lB. Section 45-5-303 9 MCAo is amended to re~d: 

"45-5-303. Aggravated kidnapping. (1J A person comaits 

the offense of aggravated kidnapping if he knowingly or 

purposely and without lawful authority restrains another 

person by either secreting or holding him in a place of 

Isolation or by using or threat~ning to use physical force, 

with any of the following purposes: 

(a} to hold for ransom or reward or as a shield or 

hostdge; 

(b) to facilitate co.mission of any felony or niqht 

thereafter; 

(c) to inflict bodily injury on or to terrorize the 

victim or another; 

(d) to interfere with the performance of any 

governmental or political function; or 

(e) to hold another in a condition of involuntary 

servitude. 

(2) Except as provided in 46-18-222• a person c~~victed 

of the offense of aggravated kidnapping shall be punished by 

death or 1 lfe imprisonment as provided in 46-18-301 through 

46-13-310 or be Imprisoned in the state prison for a term of 

not-+ess-~-yee~-er·.ore then-.e& ~ years, unless he 

has voluntarily released the victim alive, in a safe place, 

and not suffering from serious bodily injury, in which event 
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he shafl be imp~isoned in the state p~ison fo~ a te~• of ne~ 

+e~-t~en-~-yee~~-e~-•e~e-~hen-+8 ~ yea~s." 

Section 19. Section 45-5-304t MCAo is amended to ~ead: 

"45-5-304• Custodial inte~fe~ence. (1) A pe~son commits 

th~ off~nse ~f custodial inte~fe~ence if, knowing that he 

has no legal ~ight to do soo he takes, entices, o~ withholds 

f~om lawful custody any child, incompetent person, o~ other 

person entrusted by autho~ity of law to the custody of 

another pe~son or institution. 

(2} A person convicted of the offense of custodial 

inte~ference shall be imprisoned In the state p~lson fo~ eny 

a term net-~-eMeeed-~8 gf_2 years. 

(3) A pe~son who has not left the state does not commit 

an off8nse under this section if he volunta~ily returns such 

pe~son to lawful custody p~ior to ~~~aignment. A person who 

has left the state does not commit an offense under this 

section if he volunta~ily retu~ns such pe~son to lawful 

custody p~io~ to a~~est." 

Section ?.0. Section 45-5-401, MCAo is amendea to ~ead: 

"45-5-401. Robbe~y. (1) A person com~its the offen5e of 

robbe~y if in the cou~se of committing a theft he: 

(a) infl lets bodily injury upon another; 

(b) th~eatens to inflict bodily injury upon any pe~son 

or pu~posely or Knowingly puts any person in fear of 

i m;uej i ate bodi 1 y injury; or 

-17-

~ 

1 

2 

3 

4 

5 

b 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

23 

t "4 .. 
( 

LC 0054/01 

(cJ commits o~ th~eatens !.mediately to commit any 

felony othe~ than theft• 

(2) A pe~son convicted of the offense of robbe~y shall 

be imprisoned in the state prison for a term of ne~-+e~~ 

~hen-r-yee~s-er-me~e-~nen-~8 ZQ yea~sy-eMeep~as-p~ev+ded-+n 

~6-~&-r~r. 

{31 •In the course of committing a theft• as used in 

this section includes acts which occu~ in an attempt to 

commit o~ in the commission of theft or in flight after the 

attempt o~ commission.• 

Section 21. Section 45-5-502t MCA, is amended to read: 

•45-5-502. Sexual assault. (11 A pe~son who knowingly 

subjects another not his spouse to any sexual contact 

without consent commits the offense of sexual assault. 

(2) A person convicted of sexual assault shall be fined 

not to exceed 5500 o~ be imprisoned in the county jail for 

any term not to exceed 6 months. 

(3) If the victim is less than 16 yPars old and the 

offende~ is 3 or more years older than the victim or If the 

offende~ inflicts bodily inju~y upon anyone in the course of 

committing sexual assault, he shall be imp~isoned in the 

state prison fa~ nny ~ term not-to-eMeeed-re Qf_~ years. 

(4) An act "in the course of committinq sexuel assault" 

shall include an at~empt to commit th~ offense or flight 

after the attempt or cow.mission. 

-16- /,0'/0 
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(5) Consent is ineffective under thi~ section if the 

victim is less than 14 years old and the offender is 3 or 

more years older than the victim.• 

Section 22. Section 45-5-503, ~CAt is amended tc read: 

•45-5-503. Sexual intercourse without consent. (1) A 

person who knowingly has sexual Intercourse without consent 

~ith a person of the opposite sex not his spouse commits the 

offense of sexual intercourse without consent. 

{2) A person convicted of sexual Intercourse without 

consent shall be Imprisoned in the state prison for a ter~ 

of not-hss-thaft-e-ye~--re-~ 20 yearsy---eevt--es 

pt'CW-i-ded-+tt-4t6-H-rH. 

(3) If the victim Is less than 16 years old and the 

offender Is 3 or more years older than the victim or if the 

offender inflicts bodily injury upon anyone in the course of 

committing sexual Intercourse without consent, he shall be 

imprisoned In the state prison for eny term of ft~-•~s-~ 

e-yeers-or-•ore-~en~e ~ years~~-es--prev+4ed--+tt 

ltf>-1-~H. 

(4) An act •in the course of committing sexual 

intercourse without consent• shall include an attempt to 

COIRIIIit the offense or flight after the attempt or 

co•mlssion. 

(S) ~o evidence concerning the sexual conduct of the 

victim is admissible In prosecutions under this section, 
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except: 

(a) evidence of the victi••s past sexual conduct with 

the off'ender; 

(b) evidence of specific Instances of the victim"s 

sexu31 activity to show the origin of' semen, pregnancy, or 

disease which is at issue in the prosecution under this 

section. 

(6) If the defendant proposes for any purpose to offer 

evidence described in subsection (5)(a) or (5)(b)t the trial 

judge shall order a hearing out of the presence of the jury 

to deter~ine whether the proposed evidence is admissible 

under subsection (5)• 

(7) Evidence of failure to make a timely co•plaint or 

iamediate outcry does not raise any presumption 

credibility of the victim.• 

as to the 

Section 23• Section 45-5-505, MCA, Is amended to read: 

•45-5-505. Ueviate sexual conduct. (1) A ?erson who 

knowingly engages in deviate sexual relations or who causes 

another to engage in deviate sexual relations commits the 

offense of deviate sexual conduct. 

(2) A person convicted of the offense of deviate sexual 

conduct shall be imprisoned in the state ~rison for any ~ 

tera l'le~H-ette~H .Qf..Z years. 

(3) A person convicted of deviate sexual conduct 

without consent shall be Imprisoned in the state prison for 
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eny a term fte~-~e-eMeeed-rB Q{_lQ years.• 

Section 24. Section 45-5-603 9 MCA, is amended to read: 

•45-5-603. Aggravated promotion of prostitution. (1) A 

person commits the offense of aggravated promotion of 

prostitution if he ?Urposely or knowingly commits any of the 

following acts: 

(a) compels 

prostitution; 

another to engage in or promote 

(b) promotes prostitution of a child under the age of 

18 years, whether or not he is aware of the child's age; 

(c) pro~otes the prostitution of one's spouse, childo 

ward, or any person for whose care, protection, or support 

he is responsible. 

(2) A person convicted of aggravated promotion of 

prostitution shall be imprisoned in the state prison for eny 

~ term net-to-e~eeed-ee ~ years.• 

Section 25. Section 45-5-613, MCA, is amended to read: 

"45-5-613. Incest. (1) A p~rson commits the offense of 

inc~st if he knowingly marries or cohabits or has sexual 

intercourse with an ancestor, a descendant, a brother or 

sist2r of the whole or half blood. The relationships 

referred to herein include blood relationships without 

regard to legiti~acy and relationships of parent and child 

by adoption. 

{2) A person convicted of incest shall be imprisoned in 
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the state prison for eny d term net-te-eweee4-~e gf_Z 

years.• 

Section 26. Section 45-5-621 9 MCA, is amended to read: 

•45-5-621. Nonsupport. (l) A person commits the offense 

of nonsupport if he falls to provide support which he can 

provide anc which he knows he is legally obliged to provide 

to a spouse~ child~ or other dependent. 

(2) A person co•mits the offense of aggravated 

nonsupport if: 

(a) the offender has left the state to avoid the duty 

of support; or 

(b) the offender has been previously convicted of the 

offense of nonsupport. 

(3l A person convicted of nonsupport shall be fined not 

to exceed S500 or be imprisoned in the county jail for any 

term not to exceed t> monthso or botil• A person convicted of 

aggr-3v,.ted nonsupport shall be Imprisoned In the state 

prison for ony a term ne~~o-@xeeed-~6 ~ years. 

(~I The court may order, in its discretion, any fine 

levied or any bond forfeited upon a charge of nonsupport 

paid to or for the benefit of any person that the def~ndant 

has failed to support.• 

Section 27. Section 45-5-625 0 ~CAt is amended to read: 

"45-5-625. Sexual abuse of children. (1) A person 

commit~ the offense of sexual abuse of children if h£ 
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knowingly~ 

(a) ellflloys, uses, or perll!lts the employment or use of 

a child In an exhibition of sexual contact, actual or 

silr.ul ated; 

(b) photoyraphs,. flliiS• videotapes, or records a cflfl(j 

engaging In sexual contact, actual or siiiiUl ated; 

{c) persuades .. entices, counsels. or procures a ·child 

to engage in sexual contact, actual or simulated 9 for use as 

designated in (l)(a)• {l)(bJ• or (I)(d)i 

{.d) processes, develops., prints.- publishes, transports• 

distributes., sells., possesses vith intent to sell, exhibits, 

or advertises aaterJal consisting of or including a 

photograph., photographic negative, undeveloped film., 

videotape., or recording representing a child engaging In 

sexual contact, actual or si~lated; or 

(e) finances any of the activities descdbed In 

subsections (1)(a) through (1J(d) knowing that the activity 

is of the nature described In those subsections. 

(2) A person convicted of the offense of sexual abuse 

of children shall be fined not to exceed $109 000 or be 

iaprisoned In the state prison for 8ftY a term"~ ~-exeeed 

g.f Z~·-)Jears, or both. 

(3) For the purposes of this section., •child• aeans any 

person 1 ess than 16 years ol d •. • 

Section 28· Section 45-6-101, HCA, is amended to r~ad: 
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•45-6-101. Criainal •ischief. (1) A person co-its the 

offense of criminal -"schlef if he knowingly or purposely: 

(a) injures, da~ages., or destroys any property of 

another or public property without consent; 

(b) without consent taapers with property of another or 

public property so as to endanger or interfere with persons 

or property or its use; 

(c~ damages or destroys property with the purpose to 

defraud an insurer; or 

(d) falls to close a gate previously unopened which he 

has opened• leading in or out of any enclosed pre•ises. This 

does not appl~ to gates located in cities or towns• 

(2) A person convicted of the offense of cri~inal 

mischief shall be fined not to exceed $500 or be imprisoned 

in the county jail for any term not to exceed 6 aonthst or 

both. If the offender co.mlts the offense of crinina1 

mischief and causes pecuniary loss in excess of $150, 

injures or kills a commonly domesticated hoofed animal, ~r 

causes a substantial interruption or Impairment of public 

communication, transportation, supply of water, qas, or 

power, or other public services, he shall be ieprisoned In 

the state prison for any 01. ter• "~~e-e--d-:t~> Qf._!t 

years.• 

Section 29. Section 45-6-102, MCA, is amended to read: 

~,.5-6-102• Negligent arson. (1) A person commits the 

-24-
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'lffPnse of neg1 i gent arson If he purposely or kr.o~li ngl y 

starts a fire or causes an explosion, whether on his own 

property or property of another, and thereby n~gligently: 

{a) places another person in danger of death or bodily 

injury; or 

(b) places property of another in danger of daoage or 

destruction. 

(2) A person convicted of the offense of negligent 

arson shall be fined not to exceed $500 or be imprisoned in 

tt1e county jail for any term not to exceed !> months, or 

both. If the offender places another person in danger of 

death or bodily injury, he shall be imprisoned in the state 

prison for any a term net-ta-exeeed-+9 gf_2 years.• 

Section 30. Section 't5-6-103t ~CA, is amended to read: 

"45-6-103. Arson. (1) A person commits the offense of 

arso;-, when, by means of fire or explosives, he knowin']ly or 

purposely: 

(a) damages or destroys an occupied structure whir.h is 

property of another without consent; or 

(b) places another person in danger ~f death or bodily 

injury. 

(2) A person convicted of the offense of arson shall be 

imprisoned in the state prison for efty ~ term net-te--~xee~ 

~~ ~f_~ years.• 

Section 31. Section 45-6-204• MCA, is 3mended to read: 
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•45-6-204. 8urgl3ry. (1) A person coEmits the offense 

of ~urglary if he knowingly enters or remains unlawfully in 

an occupied structure with the purpose to commit an offense 

theri:!in. 

(2) A person commits the offense of aggravated burglary 

if he knowingly enters or rem3ins unlawfully in an occupied 

structure with the purpose to commit a felony therein and: 

(a) in effecting entry or in the course of committing 

the offense or in immediate flight thereafter, he or another 

~articlpant in the offense is armed with explosives or a 

weapon; or 

(b) in effecting entry or in the course of committing 

the offense or in immediate flight thereafter, he purposely, 

~nowin9ly, or ne~ligently inflicts or attempts to inflict 

bodily injury upon anyone. 

(3) A person convicted of the offense of burglary shall 

be imprisoned in the state prison for ftftY a term net-te 

~ee~ gf 10 years. A person convicted of the offense of 

aggravated burglary shall be imprisoned in the state prison 

for ftftY ~ term ftet-te-ewe~ee~e ~ yeers.• 

Section 32. Codification. Sections 3 through 6 are 

intendad to be codified as an integral part of Title 46, 

c~apter 18, and the provisions contained In Title 46 9 

chapter 18, apply to sections 3 through b. 

S~ctiun 33• Rep~aler. Sections 46-18-111 through 

-26-
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STATE OF MONTANA 
REQUEST NO. 26-81 Revised 

FISCAL NOTE 

Form BD-15 

In compliance with a written request received February 6 19 _8.L , there is hereby submitted a Fiscal Note 

for . __ RQ.l.!!HLJU,.ll_ lQ pursuant to' Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA). 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

Description of Proposed Legislation 

A proposal to implement manditory sentences for persons convicted of a certain crime. 

Assumptions 

1. The population of Montana State Prison will increase 25%*each year of the 1982-83 
biennium from a current population of 643. 

, 2. After the currently available 53 beds are filled, additional inmates will be 
contracted to other states or community programs. 

• 3. 

~·· 
4. 

A new 500 bed prison will be constructed with construction being completed by 
July 1, 1984. 

Reduced plea bargaining will increase the number of cases that go to a jury trial. 

• Fiscal Impact 

1. ... 
2. 

~· 

.. 

3. 

~-

.. 
4 . .. 

Construction cost of a new prison will be $26,705,000 

The costs of caring for additional inmates will be as follows: 

FY 1982 FY 1983 

General Fund $1,213,710 $4,755,575 

In calendar year 1980, of 2,633 criminal filings in Montana, only 13% went to jury 
trial with a cost of $2,000-$lO,OOO per trial; the proposed legislation would cause 
more cases to go to trial, however, the number cannot be estimated • 

The increased number of trials would also increase local costs for prosecution and 
'public defender services • 

. 1!1-· *U.S, Department of Justice, Handbook for Decision Makers, Ju/WWtL 
BUDGET DIRECTOR 

14. 

... 

Office of Budget and Program Planning 

Date: :2 .. 1 r f J 

• 



STATE OF MONTANA 
REQUEST NO. 26-81 

FISCAL NOTE 

Form B/J-15 

In compliance with a written request received , 19 __ , there is hereby submitted a Fiscal Note 

for .• J~Q\1_~~ Bill 10 pursuant to •Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA). 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

Description of Proposed Legislation 

A proposal to implement manditory sentences for persons convicted of certain crimes. 

Assumptions 

1. A 50% increase in prison population over th~ biennium with 25% increase each year. 

2. The construction of a new 500 bed facility. 

Fiscal Impact 

Cost to state: 500 corrections beds at $49,000 each = $24,500,000. 

. / 
? ~j)/l -:/. / 
·--~-~-
BUDGET DIRECTOR 

Office of Budget and Program Planning 

Date: /- f 2 - g" { 
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HOUSE BILL NO. 10 

Approved by Committee 
on Judiciary 

INTRODUCED BY KEEDY, NILSON, STOBIEt NOROTVEDT, HOOREo 

ANOERSONt SMITH, PISTORIAt SPILKERt MENAHANt BRIGGS, 

SEIFERTt KROPP, BENNETT, PHILLIPS, ELLISONo KITSELMAN 1 

COZZENS, O•HARAt SCHULTZ, ASAYo SHONTZ, ROTH, CONN, 

THOFTt IVERSON, MANUELo HEMSTAO• KANOUCHt MATSKOt 

VINGERo ROBBINS, GOULDt JENSEN, ROUSHo 3ROHNt McLANE, 

OAILYt H~RPt SIVERTSEN, ELLER0 1 BURNETT, PAVLCVICHo 

CURTISS, MANNING, KEYSERt CONROYt SALES, UNDERDALt 

O•CONNELLt ZABROCKio WILLIAMS, TEAGUEt FEDAt EUOAILY 

BY REQUEST OF THE INTERIM COMMITTEE ON CORRECTIONS POLICY 

AND FACILITY NEEDS WITH NO RECOMMENDATION 

A BILL FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE 

SENTENCING LAWS; AMENDING SECTIONS 45-5-102 THROUGH 

~=2=1~ 45-5-105, 45-5-201 THROUGH 45-5-204t 45-5-302 

THROUGH 45-5-304t 45-5-401t 45-5-502t 45-5-503o 45-5-505t 

45-5-603, 45-5-613, 45-5-621o 45-5-625, 45-6-%S%--~Mft8H6H 

~6=1~ 45-6-103, 45-6-204t ~2=2=~1· 45 9-1031 46-18-101, 

46-18-201, 46-18-222, ANO 46-18-223• MCA; AN8 REPEALING 

SECTIONS 46-18-111 THROUGH 46-18-113, 46-18-221. AND 

46-lq-501 THRCUGH 46-18-503t MCAL-AhQ_f&O~~~_ffffLilY~ 
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BE IT ENACTED BY THE LEGISLATURE Of THE STATE OF KOHTANA: 

Section 1• Section 46-18-101, MCA, is a•ended to read: 

•46-18-101· Policy ~e+ construction. This 

chapter shall be ++bere+4y construed to the end that ~er$0fts 

a_p~ convicted of a crime shall be dealt with in 

accordance with ~he+r----+n~+v+dK~+---eheree~er+~s~ 

e+reK~ftees~-needsy--end--po~en~+e++~+es~--~he~--een~ereus 

~ders--sh~~+-be-eorre~+ve+y-~ee~ee-+n-eustody-~er-+cn~ 

~erms-es-needed~-end-~he~~her--e4+enders--she++--be--dee+t 

w+tn-by-pr~e~+en~-saspended-sentenee~-er-•+ne-w~ever-sueh 

d+spes+t+on--e~ers--pre~+eeb+e-end-~~-de~+•en~-~e-the 

needs-e+-pab++e-~e~-end-~he-we+•ere-e•-~he-+nd+v+dti~+ ~he 

Hti~twn..of the s;ctme commUted and__i.o accguiQD.s;e_ld:Ul 

~~-L!l:~d-A person s;QD!ljct"d of a s;Lime way be~ 

with by fioeL--Kben provided for by laws ~ deferred 

~~~~speps!on-2f_~ptew:::e if~~ of the 

~20-_gL- the s;irs;ymstances sur~gunQlu~~be-~ wa[rant 

sus;b treatme.DLaLJU:oVi deg fllt.-in-:th.iL~llJ:·• 

Section 2• Section 46-18-201, MCA, is amended to read: 

•46-18-201. Sentences that may be i11posed. (1) 

Whenever a person has been found guilty of an offense upon a 

verdict or a plea of guilty, the court may: 

(a) defer imposition of sentence fQc ~~2 A-~ 

s;QIIUD.iU~ fia%:a£f~2t: HLt!IiLmL!USDEHEANCR, SJl LOI'JG AS 

HE HAS HOLkllf!lUIIflLA_fBlllB._f.ll!lfiu 21111 w!ut-ort: li U~ 

-2- HB 10 
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under 46-18-zzz, excepting sentences Tor driving under the 

inTluence of alcohol or drugs, for a period not exceeding 1 

year for any misdemeanor or TOr a period not exceeding~ ~ 

years for any Telony. The sentencing judge may impose upon 

the defendant any reasonable restrictions or conditions 

durinG the period oT the deferred imposition. Such 

reasonable restrictions or conditions may include: 

[i) jail base release; 

(ii) jail time not exceeding 90 days; 

(iii) conditions for probation; 

(lv) restitution; 

(v) any other reasonable conditions considered 

necessary Tor rehabilitation or for the protection of 

society; or 

(vi) any combination of the above; 

(b) suspend execution of sentence f~~~ellgib1e 

UDQer 46=18-222 up to the maxiaum sentence allowed TOr the 

particular offense. The sentencing judge may impose on the 

defendant any reasonable restrictions during the period oT 

suspended sentence. Such reasonable restrictions may include 

any of those listed in subsections (1J(a){i) through 

(1)(a)(Vi)• 

(c) Impose a fine as provided by law for the oTfense; 

(d) commit the defendant to a correctional institution 

with or without a fine as provided by law for the offense; 
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(e) impose any combination of subsections (1){b), 

(1)(c)o and (1)(d). 

{Z) If any restrictions or conditions imposed under 

subsection (1)(a) or (1)(b) are Violatedo any elapsed time, 

except jail time, is not a credit against the sentence 

unless the court orders otherwise. 

f3t-~~-~-~ded-+ft~6~8-e~~.-~~e-+~s~+en-e~ 

~ee~~+on-e~~~~t-yeers-ef-8-sentenee-e~-~+senmen~ 

+apesed-und~he-~e+~w+ng-se~+ens-mey-ne~-ee-de~e~ed--e~ 

s~ended•-----+5-5~83t~ty-----+s-s-z~t~ty----~s-s-3e~trty 

~s-s-383f~~s-5-+8~zty~s-5-S83tzt-end--t3t•--~s-~-%6+frt 

end-t3ty-~5 9 le~t3ty-eftd-~S-9-~83t~t• 

t+t--Ewee~-es-~~OY+ded-+n-+6-*8-e~y-~he-+~e5+~+en-e~ 

e~ut+en---o+---~he---~+~s~--~8--yeers--&f--e--sen~Pnee--e~ 

+-pr+sen•~-+~ed-ander-+5-s~e~t-Mey-ne~-b~-&e~erred 

or-SHs~eftdeaw• 

~EW SECIIOH. Section 3. Mandatory sentences to be 

imposed for felonies -- exceptions. Except as provided in 

46-18-201, the court shall impose the ~andatory sentence 

provided by law for a felony offense unless the court finds 

in accordance with [section 5} that aqgravating 

circumstances are present or in accordance with (section 6] 

that mitigating circumstances are present• 

~EW SECTION. Section 4• Hearing to determine 

exceptions to •andatory sentences. (1} Upon request of 
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either the defendant or the prosecution, the court shall 

grant a hearing prior to the imposition of sentence to 

determine the existence of circumstances enumerated in 

[section 5 or 6]. 

(2) The hearing shall be held before the court sitting 

with"ut a jury. The defendant and the 9rosecution are 

entitled to the assistance of counsel, compulsory process, 

and cross-examination of witnesses who appear at the 

hearing. 

(3} If it appears by a preponderance of the evidence 

submitted during the trial and during the sentencing hearing 

that none of the circumstances enumerated in [section 5 or 

6] existed, the court shall impose the applicable mandatory 

sentence. If it appears by a preponderance of the evidence 

that one or more of the circumstances enumerated in [section 

5 or 6) existed, the court shall iDpose the applicable 

sentence as provided in [section 5 or 6}• 

(4) The court shall state the reasons for its decision 

in writing and shall include an identification of the facts 

relied upon in making its determination. The statement 

shall be included in the judgment• 

~EW-~IlQh£ Section s. Aggravating circu~stances for 

felonies -- Increased penalties. (l) The court shall add to 

the mandatory sentence for a felony offense 25% of the 

mandatory sentence for each of the following aggravating 
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circumstances found by the court to have existed at the time 

the offense was co•mittedo KNOWN BX THi_QfffHDA~~ 

AbQ CONSIQEREQ »>-!tif_DEEENOANI_IH__JU~ COMMISSION OF THE 

DfffNSf: 

(a) the victim was mentally defective or 

incapacitated> 

(b) the victim was physically helplass; 

(c) The victim was less than 16 years old or 65 years 

of aqe or older; 

(d) there ~ere multiple victims; 

(e) the defendant threatened to inflict bodily injury 

upon any person or knowingly put any person in fear of 

immediate bodily injury; 

(f) the defendant took advantage of his fiduciary 

relationship with the victim to commit the offense; 

(g) the defendant used or involved minors in the 

commission of the crime; or 

(h) the defendant, prior to age 18t had committed an 

act that would have been a felony if committed by an adult. 

(2) The court shall add to the mandatory sentence for 

a felony offense 50% of the mandatory sentence for each of 

the following aggravating circumstances found by the court 

to have existed at the time the offense ~as co•mitted: 

(a) the defendant inflicted bodily injury upon 

another; 

-6- Hi'! 10 



1 

2 

3 

.., 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

11 

16 

19 

20 

21 

22 

23 

2"o 

25 

He 0010/02 

(b) the defendant received compensation for co~mitting 

the offense; 

(c) the defendant, while engaged in the commission of 

the offense, knowingly displayed, brandished, or otherwise 

used a fi rearl!lo destructive device as defined in 

45-8-332(l)t or other dangerous weapon> 

(d} the defendant had previously been convicted of a 

felony. 

(3) The court shall add to the mandatory sentence for 

a felony offense 100~ of the mandatory sentence for each of 

the following aggravating circumstances found by the court 

to have existed at the time the offense was committed: 

(a) the defendant is a person who had previously been 

convicted of an offense committed under 18 u.s.c. 924(c)£-AS 

A~ENOEDs on a different occasion than the present offense or 

WhO had previously been convicted of an offense in this or 

another state, committed on a different occasion than the 

present offense, during the com~ission of which he knowingly 

displayed, brandished, or otherwise used a firearm, 

destructive device as defined in 45-6-332(1} 0 or other 

dangerous weapon. 

(b) the defendant is a person who had previously been 

convicted of a second felony offense and who is presently 

being sentenced for a third or subsequent felony committed 

on a different occasion than any of his prior felonies. 
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(4) For the purpose of this section, an offender is 

considered to have been previously convicted of a felony if: 

(a} the previous felony conviction was for an offense 

committed In this state or any other jurisdiction for which 

a sentence to a term of Imprisonment in excess of l yea~ 

could have been imposed; and 

(b) the offende~ has not been pardoned on the ground 

o~ innocence and the conviction has not been set aside in a 

postconviction hearing. 

(5) A circumstance that constitutes a lesser included 

offense of the present offense or a circumstance that 

constitutes a necessary element of the present offense may 

not be found to be an aggravating circumstance for purposes 

of this section. 

MEV SECIIQ~ Section 6. Mitigating circumstances for 

felonies -- reduced penalties. If appropriate for the 

offense, the court shall reduce the sentence for a felony 

of~ense by 10% for each of the following mitigating 

circumstances found to be present: 

(1) The defendant, at the time of the co~w.ission of 

the offense for which he is to be sentenced, was acting 

under unusual and substantial duress. The duress need not 

be such that it would constitute a defense to the 

prosecution. 

(2) The defendant was an accomplice, the conduct 
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constituting the offense was principally the conduct of 

another, and the defendant's participation was relatively 

11inor. 

(3) No serious bodily injury was inflicted on the 

victim nor was a weapon used in the commission of the 

offense. 

(4) The defendant has fully compensated or can 

reasonably be expected to fully compensate the victim of his 

criminal conduct. 

(5) The defendant assisted law enforcement authorities 

in the performance of their duties. 

Section 7• Section 46-18-222 9 MCA, is amended to read: 

n46-18-222. Exeep~+en~~e-mend8~ery-llin+~~m--sen~es 

8nd---re~~r+e~+en~--on--de~e~ed--+e~es+~+en--end--~~~~~ded 

e~ee~~+en-e~-sen~enee Eljgjbility fgr~~ced oc sus~ 

~~· ~~~eftde~e•y-a+n+ma~~en~enee~-preser+bed-by-the 

~ews--ef-~h+s--s~e~--8ftd--~e--re~r+et+~ns--en---d~erred 

+m~es+t+en-end-su~pended-e~ee~t+en-ef-se~nee-pre~er+bed-by 

~~bseet+ens--t~t--end-~t--ef-~~e-~e~y-46-~6-t~f3t.-end 

4~&-5etttt-ee~-8pp~y-+~ ~~o is ~le for a 

~~cred jmgosfligu_Q[ suspensign_gf_senteoce_~ groyige~in 

!t6=J,8-201 If: 

(1) the defendant was less than 18 years of age at the 

time of the commission of the offense for which he is to be 

sentenced; 
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(2) the defendant's mental capacity, at the time of 

the co11mission of the offense for which he is to be 

sentenced, was significantly illpaired, although not so 

impaired as to constitute a defense to the prosecution; 

(3) the defendant, at the time of the com11ission of 

the offense for Which he is to be sentenced, was acting 

under unusual and substantial duress, although not such 

duress as would constitute a defense to the prosecution; 

(4) the defendant was an accomplice, the conduct 

constituting the offense was principally the conduct of 

another, and the defendant's participation was relatively 

18 i no r; er 

(5) where applicable, no serious bodily injury was 

inflicted on the victim unless a weapon was used in the 

co•mission of the offense~-DR 

LQl_ THE D~EENOANT HAS ti~b_UHDER THE SUfEBYISION 

Uf_ANY STATE DR fEDfRAL-ta&BftiiONAL INSTIIUTIO«__DB_-'UUBI 

fQB__A_efBIOD Of 5 XfARS_IaafDIATELX PBECEPING C~$$10N Of 

IhE_fRESENT OffENSE.• 

Section a. Section ~-18-223, HCA, is amended to read: 

•46-18-223. Hearing to deter•ine 8~p~+ee~+on---of 

~ee~~+ons eligjbjlitX• (1) When ~he--epp~+e~+en--ef-en 

~ee~en--prev+ded--~er---+n J:l.UiiiUlil~.[__.QJ:.tJ:lliUI 

imposjtjon or ~~sjoo of ~tence under 46-18-222 is an 

Issue, yggn request the court shall grant the defendant a 

-10- HB 10 
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hearing prior to the imposition of sentence to determine ~he 

epp~+eeb+++~,-e~-~~e-ewee~eft such el!gjblljty. 

(2} The hearing shall be held before the court sitting 

without a jury. The defendant and the prosecution are 

entitled to assistance of counsel, compulsory process. and 

cross-examination of witnesses who appear at the hearing. 

(3} If it appears by a preponderance of the 

+nfe~~en eyj¢eoce, including inforaation submitted during 

the trialy ~ during the sentencing hearing, end-+n-se-.aeh 

o~-~he p~esen~enee-repert-es-~he-eo.~t~e++es-cny that none 

of the exee~eftS-e~+ss~e proxjsiops-tQL eljgibilltx apply, 

the court shall impose the epp~pr+~ app1jcable mandatory 

sentence with ng deferred iapositjog or susggnsjgo__theLegL. 

Lil The court shall state the reasons for its decision 

in writing and shall include an identification of the facts 

relied upon in making its determination. The statement shall 

be included in the judgMent.• 

Section 9• Section lt5-5-102 9 ~CA, is amended to read: 

•~t5-5-102· Deliberate homicide. {1) Except as provided 

in lt5-5-103(1}, criminal homicide constitutes deliberate 

homicide if: 

(a) it is committed purposely or knowingly; or 

(b} it Is com~itted while the offender is engaged In 

or is an accomplice in the commission of, an attempt to 

ca..it, or flight after committing or attempting to comait 
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robbery, sexual intercourse without consent, erson, 

burglary, kidnapping, Telonious escape, or any other Telony 

which invol~es the use or threat oT physical Torce or 

violence against any individual. 

(2) A person convicted of the offense of deliberate 

homicide shall be punished by death or life imprisonment as 

?rovided in 46-18-301 through 46-18-310 or by i~prison~ent 

in the state prison for a term of ne~-~e~5-~hen-~e-ye~~~-cr 

mc~e-~hen-~ee ~ yearsy-ewee~~-es-~re¥taed-tn-4e-%~~r~.n 

s~ction 10. Section 45-~-1~3, ~CA, is a~ended t~ rE~d: 

•45-5-103. kitigated delibe~ate homicide• (1} Criw.inal 

homicide constitutes w.itigated deliberate homicide when a 

homicide which would otherwise be deliberate homicide is 

co~itted under the influence of extreme mental ~r ew.otional 

stress for which there is reasonable explanation or excuse. 

The reasonableness of such explanation or excuse shall be 

determined from the viewpoint of a reasonable person in the 

actor•s situation. 

{2) A person convicted of w.itlgated deliberate 

homicide shall be imprisoned in the state prison for a term 

of no~+e~~hen-t-yeers-~~e-~en-+8 ~ yearsy-exeep~es 

J'~Y+defl-+n-+6-~r~. • 

Seet+on-~.--Seet+en-+S-5-~y-MEA?-+s-e•ended-~eee. 

~5-5-~~--Nt!!t+~et'l~-hotlte+tlew--U, EP i119 ne+-hee+etfle 

eens~~es--neg++~e~-~e+~--when---~+s---eeem+~efl 
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~+~nt!foyw 

~--.--persen-eonY+et!ee-e+-n~'l-+~ent-h .. ~+ee-she++-be 

+~r+~d-+n-t!he~t!ete-pr+sen-+c~-ony~ t!e~.-net-~~~ee~ 

~e S2f::iil yeet"S1r• 

Section 11. Section 45-5-105, MCA, is amended to read: 

•45-5-105. Aiding or soliciting suicide. (1) A person 

vho purposely aids or solicits another to commit suiciae, 

but such suicide does not occuro commits the offense of 

aiding or solicitinq suicide. 

(2} A person convicted of the offense of aiding or 

soliciting a suicide shall be Imprisoned in the state prison 

for eny ~ terr. ftet!-~e-e~eed Qf 10 years.• 

Section 12. Section 45-5-201 0 MCAt is amended to read: 

•45-5-201. Assault. (1} A person commits the offense 

of assault If he: 

(a~ purposely or knowingly causes bodily injury to 

another; 

(b) negligently causes bodily injury to another with a 

weapon; 

(c) purposely or knowingly makes physical contact of 

an insulting or provoking nature with any individual; or 

(d) purposely or knowingly causes reasonable 

aepr~hensicn of bodily injury in another. The purpose to 

caus~ reasonable apprehension or the knowledge that 

reasonable apprehension would be caused shall be presumed in 
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any case in vhich a person knowingly points a firearm at or 

in the direction of another, whether or not the offender 

believes the firear• to be loaded. 

(2) Except as provided In subsection (3), a person 

convicted of assault shall be fined not to exceed $500 or be 

imprisoned in the county jail for any term not to exceed 6 

months, or both. 

(3) If the victim is less than 14 years old and the 

offender is 18 or •ore years old, the offender, upon 

conviction under subsection (l)(a)o shall be imprisoned in 

the state prison for a term ftet!-~e-e~eeed-~ ~ years.• 

Section 13. Section ~5-5-202, "CAt is amended to read: 

•45-5-202. Aggravated assault. (1) A person commits 

the offense of aggravated assault if he purposely or 

knowingly causes: 

(a} serious bodily injury to another; 

(b) bodily injury to another vith a weapon; 

(c) reasonable apprehension of serious bodily injury 

in another by use of a weapon; or 

(d) bodily injury to a peace officer. 

(2} A person convicted of aggravated assault shall be 

Imprisoned In the state prison for a term of net!-'1-~55-~hen-% 

yee~s--~--me~--then 20 yearsy--e~ee~--e5--p~ev+ded---i-ft 

.r,.o.-~&-i!i!i!.• 

Section 14. Section 45-5-203, MCA, is amended to read: 
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·~5-5-203. Intilllidatlon. (1) A person commits the 

offense of intimidation when, with the purpose to cause 

another to perfor• or to omit the performance of any act, he 

co~unlcates to another a threat to perform without lawful 

authority any of the following acts: 

(a) inflict physical harm on the person threatened or 

any other person or on property; 

(b) subject any person to physical confinement or 

restraint; 

(c) coMmit any criminal offense; 

(d) accuse any person of an offense; 

(e) expose any person to hatredr contempt, or 

ridicule; or 

(f) take action as a public official against anyone or 

anything, withhold official action, or cause such action or 

withholding. 

(2) A person cow.mits the offense of intimidation if he 

knowingly co..unicates a threat or false report of a pending 

firer explosion, or disaster which would endanger life or 

property. 

(3) A person convicted of the offense of inti•idation 

shall be imprisoned in the state prison for eny ~ term ftCt 

~e-exe~-.e gf_Z years.• 

Section 15. Section ~5-5-204r MCA 9 is amended to read: 

•45-5-2~. Mistreating prisoners. (1) A person coamits 
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the offense of mistreating prisoners if, being responsible 

for the care or custody of a prisoner, he purposely or 

knowingly: 

(a) assaults or otherwise injures a prisoner; 

(b} intimidates, threatens, endangers, or withholds 

reasonable necessities from the prisoner with the purpose to 

obtain a confession from him or for any other purpose; or 

(c) violates any civil right of a prisoner. 

(2) A person convicted of the offense of mistreating 

prisoners shall be removed from office or eRployment and 

Imprisoned In the state prison for a term ft~-~e--~~--~6 

gt_z years.• 

Section 16· Section 45-5-302, ~CAr is a•ended to read: 

·~5-5-302. Kidnapping. (1t A person co~mits the 

offense of kidnapping if he knowingly or purposely and 

without lawful authority restrains another oerson by either 

secreting or holding hir. in a place of isolation cr by using 

or threatening to use physical force. 

(2) A person convicted of the offense of kidnapping 

shall be imprisoned In the state prison for a term of "~ 

+~-~hen-@-years-er--~-theft-~ ZD yearsy--exee~--a' 

p~OY+1ieiil in lt6 J,~i!i!e• 

Section 17. Section 45-5-303r MCA, is amended to read: 

•45-5-303. Aggravated kidnapping. (1} A person cor.r.its 

the offense of aggravated kidnapping if he knowingly or 
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purposely and without lawful authority restrains another 

person by either secreting or holding hi• in a place of 

isolation or by using or threatening to use physical force, 

with any of the following purposes: 

(a) to hold for ransom or reward or as a shield or 

hostage; 

(b) to facilitate commission of any felony or flight 

thereafter; 

(c) to inflict bodily injury on or to terrorize the 

victim or another; 

(d) to interfere with the performance of any 

governmental or political function; or 

(e) to hold anotner in a condition of involuntary 

servitude. 

(2) 

convicted 

Except as provided in 46-18-222, a person 

of the offense of aggravated kidnapping shall be 

death or life isprisonment as provided in punished by 

46-18-301 til rough 46-18-310 or be i•prisoned in the state 

prison for a term of ne~-~e~~-~hen-E-yeer~-er-mere-~heft--~ee 

~ years, unless he has voluntarily released the victim 

alive 9 in a safe place. and not suffering from serious 

bodily injury, in which event he shall be imprisoned in the 

state orison for a term of n~-~e~~-~heft--E--yee~--~--.ere 

~hen-%8 ~ years." 

Section 18. Section 45-5-304• HCA• is amended to read: 

-17- HB 10 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

.. ~ •t 

HB 0010/02 

•45-5-304. custodial interference. (1) A person 

com•its the offense of custodial interference If, knowing 

that he has no legal right to do sor he takes, entices, or 

withholds from lawful custody any child, inco•petent person, 

or other person entrusted by authority of law to the custody 

of another person or institution. 

(2) A person convicted of the offense cf custodial 

interference shall be imprisoned in the state prison for e"y 

a term ftet-~e-exeeee-~ ~ years. 

(3) A person who has not left the state does not 

commit an offense under this section if he voluntarily 

returns such person to lawful custody prior to arraignsent. 

A person who has left the state does not co .. it an offense 

under this section If he voluntarily returns such person to 

lawful custody prior to arrest.• 

Section 19. 

•45-5-401. 

Section 45-5-401• MCA, is amended to read: 

Robbery. (1) A person cor.mits the offense 

of robbery if in the course of committing a theft he: 

(a) inflicts bodily injury upon another; 

(b) threatens to inflict bodily injury upon any person 

or purposely or knowingly puts any person in fear of 

immediate bodily injury; or 

(c} commits or threatens immediately to commit any 

felony other than theft. 

(2) A person convicted of the offense of robbery shall 
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be ieprlsoned in the state prison for a ter• of ne~-+e'' 

~~-yee-----e~~8 l.Q years.--eep~,,.eriee«t-+n 

~6 !II i!i!i!!. 

(3) •In the course of com•ittlng a theft• as used in 

this section Includes acts which occur in an attempt to 

co.-it or in the co~ission of theft or in fli~ht after the 

attempt or commission.• 

Section 20. Section ~5-5-502, HCA, is a.ended to read: 

•45-5-502. Sexual assault. {1) A person ~ho knowingly 

subjects another not his spouse to any sexual contact 

without consent comelts the offense of sexual assault. 

(2) A person convicted of sexual assault shall be 

fined not to exceed ssoo or be imprisoned in the county jail 

for any term not to exceed 6 months. 

(3) If the victi• Is less than 16 years old and the 

offender Is 3 or •ore years older than the victim or if the 

offender Inflicts bodily injury upon anyone in the course of 

co .. itting sexual assault• he shall be imprisoned in the 

state prison for eny a term ~~·~~8 gf-lQ years. 

(~) An act •in the course of com•ltting sexual 

assault• shall include an attempt to co~it the offense or 

flight after the atte•pt or coe•isslon. 

(5) Consent Is Ineffective under this section If the 

victi•.Js less than 1~ years old and the offender is 3 or 

.aore years older than the vlcti•·• 
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Section 21. Section ~5-5-503, ~CA, is amended to read: 

•45-5-503. Sexual intercourse without consent. (1) A 

person who knowingly has sexual intercourse without consent 

with a person of the opposite sex not his spouse commits the 

offense of sexual Intercourse without consent. 

(2) A person convicted of sexual intercourse without 

consent shall be i•prlsoned in the state prison for a term 

of fto~--~ ~heft ~yee~-or-80~ft 20 yearsy-eweept-e' 

prov+eed-+n-~6 1& 2~2. 

{3) If the victi., is less than 16 years old and the 

offender is 3 or more years older than the victim or If the 

offender inflicts bodily injury upon anyone in the course of 

co••itting sexual intercourse -ithout consent, he shall be 

imprisoned in the state prison fer A eny term of no~-~e~s 

~heft~-yeeP5-or-.DPe~ho~ ~ yearsy-e•eep~-e'-p~ev+ded-+n 

~6-~i!i!i!. 

(4) JE THE VJCIIM•S LACK QE CQMSENT IS bASED SOLELl 

UPON HIS lftCAfACJTy TQ CQNSENI BECAUSE HE HAS LESS THAN 16 

Xf.U.S Of AGft A fEftSQN '!lNYltyEO Qf SEXUAL IKTERCOt.:BSE 

WJJHOUT CON~NT OF SUCH YJ,TIB SHALL BE IMfRl~QN~O IN THE 

STATE PRISON FQB A J£BM Of NQJ LESS TH6N l QR MORE THAN 20 

UAilSa 

t+tL11 An act •in the course of co .. itting sexual 

intercourse -ithout consent• shall include an atte•pt to 

c-It the offense or flight after the atte•pt or 
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commission. 

t~t16l No evidence concerning the sexual conduct of 

the victim is admissible in p~osecutions unde~ this section, 

except: 

(a) evidence of the victim's past sexual conduct with 

the offender; 

(b) evidence of specific instances of the victim's 

sexu3l activity to show the o~igin of semen, pregnancy, or 

disease which Is at issue in the p~osecution under this 

section. 

t~~ If the defendant proposes fa~ any pu~pose to 

offer evidence described in subsection (5)(a) or (5)(b), the 

t~ial judge shall order a hea~ing out of the p~esence of the 

jury to determine whethe~ the proposed evidence is 

admissible under subsection (5). 

t~!~ Evidence of failu~e to make a timely complaint 

or immediate outc~y does not raise any p~esumption as to the 

credibility of the victim•" 

Section 22. Section 45-5-505, ~CA, Is amended to read: 

"45-5-505. Deviate sexual conduct. (1) A pe~son who 

knowingly engages in deviate sexual relations or who causes 

anothe~ to engage in deviate sexual relations commits the 

offense of deviate sexual conduct. 

(2) A pe~son convicted of the offense of deviate 

sexual conduct shall be imp~isoned in the state prison for 
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eny ~ te~• n~-~e-eweeed-re gt_z years. 

(3) A person convicted of deviate sexual conduct 

without consent shall be imprisoned in the state prison for 

~ftY ~ ter• n~-~e-exeeed-te nf_lQ years.• 

Section 23. Section 45-5-603o "CA 9 is amended to read: 

•45-5-603. Aggravated p~omotion of prostitution. (1) A 

person commits the offense of aggravated pro•otion of 

prostitution if he purposely or knowingly co~mits any of the 

following acts: 

(a) compels another to engage in or pro1110te 

prostitution; 

(b) ~romotes prostitution of a child under the age of 

18 years. whether o~ not he is aware of the child's age; 

(c) promotes the prostitution of one•s spouse 9 child, 

ward 9 or any person for whose care, protection, or support 

he is responsible. 

(2) A person convicted of aggravated pro~otion of 

prostitution shall be i~prlsoned in the state prison for eny 

~ term ne~-~e-exeeed-~9 ~ years.• 

Section 24. Section 45-5-613o ~CAo is amended to read: 

•45-5-613. Incest. (1) A person commits the offense of 

Incest if he knowingly marries or cohabits or has sexual 

intercourse with an ancesto~. a descendant, a b~other or 

sister of the whole or half blood. The relationships 

referred to herein include blood relationships without 
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regard to legiti•acy and relationships of parent and child 

by adoption. 

(2) A person convicted of Incest shall be i~prisoned 

in the state prison for e~y ~ term fte~-~e-~weee4-~ gf_z 

years.• 

Section 25• Section 45-5-621o HCAe is amended to read: 

•~ts-5-621. Nonsupport. (1) A person co .. its the 

o~fense of nonsupport if he ~ails to provide support which 

he can provide and which he knows he is legally obliged to 

provide to a spouse, child, or other dependent. 

(2) A person comMits the offense of aggravated 

nonsupport i~: 

(a) the o~~ender has left the state to avoid the duty 

of support; or 

(b) the o~fender has been previously convicted of the 

o~fense o~ nonsupport. 

(3) A person convicted o~ nonsupport shall be fined 

not to exceed $500 or be IMprisoned in the county jail for 

any term not to exceed 6 ~onthso or both. A person convicted 

o~ aggravated nonsupport shall be imprisoned in the state 

prison for any a terM ~~-~-exee~e Af_Z years. 

(It) The court may order, in its discretion• any fine 

levied or any bond ~orfeited upon a charge of nonsupport 

~aid to or for the benefit o~ any person that the defendant 

has ~ailed to support.• 
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Section 26. Section 45-5-625o HCAe is amended to read: 

*45-5-625. Sexual abuse o~ children. (1) A person 

commits the o~~ense o~ sexual abuse of children if he 

knowingly: 

{a) 

a child in 

siaulated; 

employs, useso or per•its the employl\ent or use of 

an exhibition o~ sexual contact, actual or 

{b) photographs, fil•s• videotapes, or records a child 

engaging In sexual contact, actual or simulated; 

(c) persuades, entices, counsels, or procures a child 

to engage In sexual contacto actual or simulated, for use as 

designated in (l){a)o (l){b)o or (1)(d); 

(d) processes, develops, prints, publishes, 

transports, distributes, sells, possesses with intent to 

sell, exhibltso or advertises material consisting o~ or 

including a photograph, photographic negative, undeveloped 

film, videotape, or recording representing a child engaoing 

in s~xual contact, actual or simulated; or 

(eJ ~inances any o~ the activities described in 

subsections (1)(a) through (l)(dJ knowing that the activity 

is of the nature described in those subsections. 

(2J A person convicted o~ the of~ense of sexual abuse 

o~ children shall be fined not to exceed SlOoOOO or be 

imprisoned in the state prison ~or a~ a tera fte~~e-e•eeed 

gf 20 years, or both• 
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{3) For the purposes of this section, •childn means 

"'"Y p .. n•on less tllao 16 years old·" 

5~+en-eew--5eee+eft-+S-6-~8~y-ME~.-~~-e•ended-to-~eed+ 

-+5-6-~t. 6ri~+~e+--~~eft+e+w---tlt--A-~er~en-eecm+~ 

~he--o~~eftSe--e~--e~~.+ne~-m+~ehfef--+~--he--~now+~~y---o~ 

J't:l~l"'-~· 

tet--+n~e~y--dem~y--o~--de~t~oys--eftY--~ope~y-eT 

~oth@1"~1JUM+i!1'~~ty-w~Ot:Jt:-eeftSen~ 

fbt--w+t:het:Jt:-eOftSent:-t:e•pe~~-w+t:ft-p~&pe~t.,--eT--eftOtfte~ 

~--pt:tb~+e--~~erty--~o--es--te--enden~er-er-+nt:er~e-w+t:h 

per~ftS-er-~&pe~y-er-+t:s-u-~ 

tet--de~es-er-de~~~-prepert:y-wtth-the--~tt~pe~e--t:e 

ee~reud-en-~rer~-er 

fdt--~e++~-te-e~e~e-e-~ete~rewfetts~y-unepefted-whteh-he 

he~-epened?-+eed+ng-+n-e~-eat:-e+-~-efte~esed-pre•~~~·-~h+s 

dces-net-epp~y-t:o-getes-~oee~d-+n-e+t+es-e~-t:ewftSw 

t:t--A--~sen--een.+et:ed--eT--t:he--oTTense-eT-e~+•+ne~ 

mfsen+eT-~e~be-T+ned-net:-t:e-e~eeed-$~8-e~-be--+mprtsened 

+n--t:he--eeunt:y-jef~Ter-eny-t:e~m-ftftt:-t:e-exeeed-6-ment:hsy-er 

bet:hw~--t:he--e~~ftder--ee.m+t:s--t:he--efTen~e--ef--e~M+ne+ 

m+~ehfeT--end--eeuses--peeuftfery--~ess--+n--exees~--eT-~58y 

+njt:Jres-er--+++~-e-eemmen~y-demest:+eet:ed-neo~ed--en+me+y--e~ 

eOt:J~es--s--sttbst:ent:+e~--+nt:erru~+en-er-+mpe+r~eftt:-oT-pt:tb++e 

eemaun+eet:+en.-t:renspe~t:et+eny--~upp~y--eT--wet:ery--~es.--er 

pewe~y--er--et:her1't:tb~+e-serw+eesy-he-sfte~~-be-+mpr+~ned-+n 
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t:he-stet:e-p~+~n-fe~-eny-a ~~--net:--t:e--e~eee-~e ~ 

yee~~-· 

Section 27. Section 45-6-102• MCA, is amended to read: 

•45-6-102. Negligent arson. {1} A person commits the 

offense of negligent arson if he purposely or knowingly 

starts a fire or causes an explosion, whether on his own 

property or property of another, and thereby negligently: 

{a) places another person in danger of death or bodily 

injury; or 

(b) places property of another in danger of damage or 

destruction. 

{2) A person convicted of the offense of negligent 

arson shall be fined not to exceed $500 or be imprisoned in 

the county jail for any term not to exceed 6 months, or 

both. If the offender places another person In danger of 

death or bodily injuryt he shall be imprisoned in the state 

prison for eny ~ term "et:-t:e-~xeeed-~e Qf_5 years.* 

Section za. Section 45-6-103, HCA, is amended to read: 

a45-6-103. Arson. (1) A person commits the offense of 

arson when, by means of fire or explosives, he knowingly or 

purposely: 

(~l damages or destroys an occupied structure which is 

property of another without consent; or 

(b) places another person in danger of death or bodily 

injury. 
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(2) A person convicted o~ the offense of arson shall 

be iaprisoned in the state prison for e"y • term fte~~~ 

eMeet!11-H stf..l.l! years.• 

Section 29• Section lt5-6-201t• MCA• Is amended to read: 

•.tt5-6-201t. Burglary. (1} A person comsits the offense 

of burglary If he knowingly enters or remains unlawfully in 

an occupied structure with the purpose to co~•it an of~ense 

therein. 

(2} A person co .. its tbe offense of aqgravate~ 

burglary if he knowingly enters or remains unlawfully in an 

occupied structure wlth the purpose to com•it a felony 

therein and: 

(a) in effecting entry or in the course of coamitting 

the offense or In lm•ediate flight thereafter• he or another 

participant in the offense is ar•ed with explosives or a 

weapon; or 

(b} in effecting entry or in the course of co~fttlng 

the offense or in icmedlate flight thereafter 9 he ourposely• 

knowingly, or negligently Inflicts or attempts to inflict 

bodily injury upon anyone. 

(3) A person convicted of the offense cf bur;lary 

shall be imprisoned In the st;;t£ prison for eft'(~ ten. rte'l! 

ot.e-e•ee~ ~f 10 years. A person convicted of the offense of 

aggravated burglary shall be ir.prlsoned in the sta~e Prison 

for eftT a term ft~-~e-eweeee-~e gf_zQ years.• 
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SEtllDb 30. SECTION 45-9-1D1e 8CAr JS AMENDfQ TO HEAp; 

•.tt5-9-1Dle Cri•inal sale of dangerous drugs. (1) A 

person co••lts the offense of criminal sale of dan9erous 

drugs if he sells, barters, exchanges, gives away, or offers 

tc sell, barter, exchange, or give away or manufactures, 

pr~pares, cultivates, compounds, or processes any oanaerous 

drugo as defined in 5Q-32-101e 

(2) A person convicted of crl•inal sale of an opiate, 

as defined in 50-32-101(18)9 shall be i111prlscne<l in -che 

state prison for a ten• of mt't!-~hen-i! Jjl years ---1110,-e 

~hen-+~, except as provided In ~6-18-222. 

(3) A person convicted of crl•inal sale of a dan9erous 

drug Included in Schedule I or Schedule II pursuant to 

5G-32-222 or 50-3Z-221t, except marijuana or 

tetrahydrocannabinolsw who has a prior conviction for 

criainal sale of such a drug shall be iaprisoned in the 

state prison for a ter• of ~+~~~_, ZQ years e•-..o•e 

ehaft-~• except as provided In ~6-18-222. Upon a third or 

subsequent conviction for crl•inal sale of such a drug, he 

shall be imprisoned in the state prison for a term of ne~ 

+ess--tften-.- ~ years e.-.e.e~-++fe, except as proviaed 

in ~6-18-ZZZ. Whenever a conviction under this subsection is 

for cri•inal sale of such a drug to a minor or 1 Aiii:IIPIL-ldu:. 

1:; 11entaJ1 ¥ dgfect. i ye, the sentence sha 11 be iiiS:I:'=,a!ied bY 5 

Jears and Include the restriction that the defendant be 
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ineligible for parole and participation in the prisoner 

furlough program while serving his term. ~ntence jm~osed 

»n~~sectjon may not be Increased ~ tbe aggra~ 

~c~umstanc~s__l~~ed in sybSectjons la) and lc) of_ls~ 

2~ 

(4) A person convicted of criminal sale of dangerous 

druqs not otherwise provided for in subsection (2) or (3) 

shall be imprisoned in the state prison for a ter~ of not 

1~ss than 1 year or more than life. 

(5) Practitioners and agents under their supervision 

acting in the course of a professional practice• as defineo 

by 50-32-101, are exe~pt from this section.u 

ifkl~l£--S£tilO~~~MC6o IS AMENDED ID~ 

"45-9-103. Criminal possession with intent to sell. 

{1) A person commits the offense of criminal possession with 

intent to sell if he possesses with intent to sell any 

dangerous drug as defined in 50-32-101. No person co&mits 

the offense of criminal possession with intent to sell 

marijuana unless he possesses 1 kilogram or more. 

20 121 A person convicted of criminal possession of an 

21 opiate, as defined in 50-32-101(16)• with intent to sell 

22 shall be imprisoned in the state prison for a term of fte~ 

23 +e~~-~~eft-~-Teer~--~--~re--~~eft--te 2 years. except as 

24 provided in 46-19-222. 

25 (3) A person convicted of cri~inal possession with 
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intent to sell not otherwise provided fnr in subsection (2) 

shall be imprisoned in the state prison for a term of ne~ 

•ore-then-re ~ years. 

(4} Practitioners and agents under their supervision 

acting in the course of a professional practice as defined 

by 50-32-101 are exempt fro~ this section.• 

Section 32. Codification. Sections 3 through 6 are 

intended to be codified as an integral part of Title 46 9 

chapter 18, and the provisions contained in Titl9 46• 

chapter 18• apply to sections 3 through 6. 

Section 33. Repealer. Sections 46-18-111 through 

46-19-113, 46-18-221, and 46-18-501 through 46-18-503, MCA 9 

are repealed. 

SfCIION 34a__fffECIIVE D6IEa__ItilS-_Atl__~_fEEECTIVE 

.wwA~_h_l2UA 

-End-
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HOUSE BILL NO. 10 

INTRODUCED BY KEEDY, NILSONo STOS!Et NORDTVEOT, MOOREt 

ANDERSON, SMITH, PISTORIAo SPILKERt MENAHANo BRIGGSo 

SEIFERT, KROPP, BENNETTt PHILLIPS, ELLISON, KITSELMANt 

COZZENS, O'HARA, SCHULTZ, ASAYt SHONTZ, ROTH, CONNt THOFTt 

DDNALuSONt IVERSCNt MANUELt HEMSTADt KANOUCHt MATSKOt 

VlNGERt ROB!HNSt GOUl.Dt JENSEN, ROUSH, UROWNt MCLANEt 

DAILY, HARP, SIVERTSENt ELLERDo BUR~ETTt PAYLUVICHo 

CURTISS, MANNINGo KEYSER, CONROY, SALES, UNDERDALt 

' D'CONNELLo ZABROCKI, WilLIAMS, TEAGUEo FEOAo EUDAilY 

BY REQUEST OF THE INTERIM COMMITTEE ON CORRECTIONS POLICY 

AND FACILITY ~EEOS WITH NO RECOMMENDATION 

A Bill FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE 

SENTENCING LAWS; AMENDING SECTIONS 45-5-102 THROUGH 

!t!i=~=JJU~ 't5-5-105o '05-5-201 THROUGH 45-5-204, 45-5-302 

THROUGH '05-5-304, 45-5-401, 45-5-502, 45-5-503, 45-s-5os, 

45-5-603, 45-5-613o 45-5-62lt 45-5-625, 45-6-~9~--tHR~GH 

~=6=1QZ~ 45-6-103t 45-6-204t ~2-101o 45~~~ 46-18-101t 

46-13-201, 46-18-222o AMD 46-18-223, MCA; ~NB REP~ALING 

SECTIO~S 46-18-111 THROUGH 46-18-113, 46-18-221, AND 

46-18-501 THROUGH 46-18-503, MCA~-~D PROYI~~-~llYf 
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1• Section +6-18-101 9 MCA 9 is a•ended to read: 

·~6-18-101. Policy f+be~a+ construction. This 

chapter shall be ++bere+fy construed to the end that pe~n~ 

a person convicted o~ a crime shall be dealt with in 

accordance lfith ~he+r----+nd+Y+~uef---eheree~e•+~~+e~y 

e+reues~nee~-need~--end--po~en~e++*+~-~he~-~engero~ 

o~~enders--sho+f-ee-eorree~+Ye+y-treeted-+n-eu~~~r-+o~ 

ter•~-es-needed~-enc-thet-~her--o+fenders--she++--be--~ee+t 

N+1:h-lly1H'obe~Ofty--~pe~ltentet'leey-r-1'+ne_hene¥e_SIId'l 

~+sp~+t+on--appears--preet+eeb+e-end-not-de~r+•en~e+-~o-~he 

nee~s-o~-pllb++e-se¥e~y-end-~he-we+~ere-of-the-+nd+Y+dlle+ LOa 

~sness gf the ~~~ and in ~(dance with 

bjs prior recgrda_! per5QD coov~ed gf a cL!me_•ay be dealt 

with by fine, when p(ovjded__fgr bJ law. g~ by deferred 

lapQsitjgo or su$pen$ioo of sentence if ~ age gf _tbe 

per$QD gr _tbe_ circumstance$ $U(rpyndjog_tbe crime warrant 

$UCb treatment as prgvjded fgr in thi$ chapter.• 

Section 2. Section 46-18-201, MCAt is amended to read: 

•46-18-201. Sentences that may be i11posed. (1) 

Whenever a person has been found guilty of an offense upon a 

verdict or a plea of guilty, the court may: 

(a) defer i•position of sentence foL ~~ & PERSON 

committing a £it2t-offense fELONY OR M!SDEMEANOBo SO LONG AS 

HE HAS NOI_tQMeiTIED A pRIOR EELQNXo ~ who-ore 
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under 46-18-222• excepting sentences for driving under the 

Influence of alcohol or drugs. for a period not exceeding 1 

year for any misdemeanor or for 3 period not exceeding 3 ~ 

years for any felony. The sentencing judge may i~pose upon 

the defendant any reasonable restrictions or conditions 

during the period of the deferred Imposition. Such 

reasonable restrictions or conditions may include: 

(i) jail base release; 

(ii} jail tiae not exceeding 90 days; 

(iii) conditions for probation; 

(iv) restitution; 

conditions considered (v} any other reasonable 

necessary for rehabilitation or 

society; or 

for the protection of 

(vi) any co•bination of the above; 

(b) suspend execution of sentence fgc_pecsgps e]igjble 

uoaec 46-11-222 up to the aaxlaum sentence allowed for the 

particular offense. The sentencing judge may iapose on the 

defendant any reasonable restrictions during the period of 

suspended sentence. Such reasonable restrictions aay include 

any of those listed in subsections (l}(a)(i) through 

(1)(a)(vl). 

(c) iapose a fine as provided by law for the offense; 

(d) co .. it the defendant to a correctional institution 

with or without a fine as provided by law for the offense; 
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(e) impose any combination of subsections (1J(b), 

(1)(c), and (1)(d)• 

(Z) If any restrictions or conditions imposed under 

subsection (1)(a) or (l)(b) are violated, any elapsed time, 

except jail time, is not a credit against the sentence 

unless the court orders otherwise. 

t3t--E~ep~-e~-p~e¥+~-+ft-~6~8-~~.-~he-+~e~~+eft-o~ 

eMeea~+en~he-~+P~-r-yee~~-~-a-~eft~eftee-o~-+~~~+~eftmPft~ 

+aposed-aftder-~he-Pe++ew+ftg-see~+Ofts-may-fte~-be-de~e~red--or 

saspended+-----+5-S-~3~~ty-----45-S-r9tf~ty----~5-5-~er~~ty 

+s-5-393~~-4S-s-+&~~rty-+5-5-S93~~t-eftd--t3t•--+§-9-~~trt 

end-t3ty-+S~9rt3t.-8ftd-+5-9-~3trt• 

t+t--E~~-es-pre¥+~-+n-+6~&-~rry-ehe-+~os~+oft-or 

e~eea~+Oft---e~---~~e---~+rst--~9--yee~s--e~--e--s~~nee--e+ 

~~on.e~-+apese~e~-45-S-+ertrt-Mey-ft~--be--ee+e~red 

e~-saspeftdedw• 

NEW SECTION• Section 3. Mandatory sentences to be 

imposed for felonies -- exceptions. Except as provided in 

~6-18-201, the court shall impose the mandatory sentence 

provided by lav for a felony offense unless the court finds 

in accordance with [section 5] that aggravating 

circuastances are present or in accordance with [section 6] 

that Mitigating circuMstances are present. 

HEW SECTION• Section +• Hearing to deter~ine 

exceptions to mandatory sentences. (1) Upon request of 
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either the defendant or the prosecution~ the court shall 

grant a hearing prior to the Imposition of sentence to 

determine the existence of circumstances enumerated in 

[section 5 or 6]• 

(2) The hearing shall be held before the court sitting 

without a jury. The defendant and the prosecution are 

entitled to the assistance of counsel, compulsory process, 

and cross-examination of witnesses who appear at the 

hearing. 

(3~ If it appears by a preponderance of the evidence 

submitted during the trial and during the sentencing hearing 

that none of the circumstances enumerated in [section 5 or 

6] existed, the court shall impose the applicable mandatory 

sentence. If it appears by a preponderance of the evidence 

that one or more of the circumstances enumerated in [section 

5 or 6] existed, the court shall impose the applicable 

sentence as provided in [section 5 or 6]. 

(4} The court shall state the reasons for its decision 

In writing and shall include an identification of the facts 

relied upon in making its determination. The statement 

shall be included in the judgment. 

«EH-SECIIONa Section 5. Aggravating circumstances for 

felonies -- Increased penalties. (1) The court shall add to 

the mandatory sentence for a felony offense 25% of the 

mandatory sentence for each of the following aggravating 
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circumstances found by the court to have existed at the time 

the offense was commltted~WN BY THE QEFENOANI TO EXIST. 

ANQ CQNSIDERED_DX_IHE QEEENPANI IN THE CO~HISSION QF _lHE 

DEFENSE: 

(a) the victim was aenta11 y defective or 

incapacitated; 

(b) the victim was physically helpless; 

(c) The victim was less than 16 years old or 65 years 

of age or older; 

(d) there were multiple victims; 

{e) the defendant threatened to Inflict bodily injury 

upon any person or knowingly put any person in fear of 

immediate bodily Injury> 

(f) the defendant took advantage of his fiduciary 

relationship with the victim to com•it the offense; 

(g) the defendant used or involved minors in the 

commission of the crime; or 

{h} the defendant~ prior to age 18, had coMmitted an 

act that would have been a felony if committed by an adult• 

(2} The court shall add to the mandatory sentence for 

a felony offense 50% of the mandatory sentence for each of 

the followinq aggravating circumstances found by the court 

to have existed at the time the offense was committed; 

(a) the defendant inflicted 

another> 

-6-
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{b• the defendant received compensation for committing 

the offense; 

{c) the defendant• while engaged in the commission of 

the offense, knowingly displayed, brandished, or otherwise 

used a firearm, destructive device as defined In 

45-8-332(1), or other dangerous weapon; 

(d) the defendant had previously been convicted of a 

felony. 

(3) The court shall add to the mandatory sentence for 

a felony offense 100% of the mandatory sentence for each of 

the following aggravating circumstances found by the court 

to have existed at the time the offense was committed: 

(a} the defendant is a person who had previously been 

convicted of an offense committed under 18 u.s.c. 924{c)~ 
AMENPEP• on a different occasion than the present offense or 

who had previously been convicted of an offense in this or 

another stater committed on a different occasion thGn the 

present offense, during the commission of which he knowin9ly 

displayedr brandishedr or otherwise used a firearmr 

destructive device as defined in 45-8-332(1)r or other 

dangerous weapon. 

{b) the defendant Is a person who had previously been 

convicted of a second felony offense and who is ~resently 

being sentenced for a third or subsequent felony committed 

on a different occasion than any of his prior felonies. 
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(4} For the purpose of this section, an offender is 

considered to have been previously convicted of a felony if: 

(a) the previous felony conviction was for an offense 

committed in this state or any other jurisdiction for which 

a sentence to a term of imprisonment in excess of 1 year 

could have been imposed; and 

(b) the offender has not been pardoned on the ground 

of innocence and the conviction has not been set asiae in a 

postconviction hearing. 

(5) A circu•stance that constitutes a lesser included 

offense of the present offense or a circumstance that 

constitutes a necessary ele~nt of the present offense may 

not be found to be an aggravating circumstance for purposes 

of this section. 

NEW SECTION. Section 6. Mitigating circumstances for 

felonies -- reduced penalties. If appropriate for the 

offenser the court shall reduce the sentence for a felony 

offense by lOt for each of the following mitigating 

circumstances found to be present: 

(1) The defendant, at the time of the commission of 

the offense for which he is to be sentenced, was acting 

under unusual and substantial duress. The duress need not 

be such that it would constitute a defense to the 

prosecution. 

(2) The defendant was an accomplice, the conduct 
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constituting the offense was principally the conduct of 

another. and the defendant•s participation was relatively 

minor. 

(3) No serious bodily Injury was inflicted on the 

victim nor was a weapon used in the commission of the 

offense. 

(41 The defendant has fully compensated or can 

reasonably be expected to fully compensate the victim of his 

criminal conduct. 

(5) The defendant assisted law enforcement authorities 

in the performance of their duties. 

Section 1. Section 46-18-222, MC~, is amended to read: 

•46-18-222. E•ee~•ens-~e-menee~ery-••ft+aum--sen~enee5 

end---res~r+~+ens--en--de+erred--._~e~~+en--anft--sus~ended 

exee~+en-e¥-sen~enee ~lg!bll!ty for deferred gr suspended 

~nt~· A++-~e~oPy-m+ft+aum-sen~eftees-presertbeft-by-~he 

T8ws--e¥--~s--s~~e--enft--~--res~r+e~~ns--en---de¥erred 

+a~es+~+on-eftd-suspended-e.eea~~-e¥-sen~enee-p~sertbeft-by 

sttbsee~+ons--t3t--enft--t~t--o¥--+&-~&-~y-~~~~t3ty-snd 

~6-~&-58rfrt-do-ne~e~~+y~ A person Is eligible fgr _a 

~ed impos!tia~~loo of ~eo,e as~royided jo 

i6-18-2Ql if: 

(1) the defendant was less than 18 years of age at the 

time of the commission of the offense for which he is to be 

sentenced; 
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(2) the defendant•s aental capacity, at the time of 

the commission of the offense for which he is to be 

sentenced, was significantly impaired, although not so 

impaired as to constitute a defense to the prosecution; 

(3) the defendant, at the time of the coamission of 

the offense for which he Is to be sentenced• was acting 

under unusual and substantial duress, although not such 

duress as_ would constitute a defense to the prosecution; 

(4) the defendant was an accomplice, the conduct 

constituting the offense was principally the conduct of 

another. and the de~endant•s participation was relatively 

•inor; ~ 

(5) where applicable, no serious bodily Injury was 

inflicted on the victim unless a weapon was used in the 

co•mission of the offense~ 

(61 THE DEEEKD&Hl__HAS NOT BEEN UNDER THE SUPEBYISIDN 

1lLAtii.-ll!lLilLUDaA~~IIONAL INSIIIUIION OB--'IJWU 

EQR A ~f&IQQ_Df-2-XEARS IHHEDIAl~LY-e&ftfDl~QHMISSION OF 

IHf PRESENT OFFENSE.• 

Section 8. Section 46-16-223, MCAo is aaended to read: 

8 46-18-223. Hearing to determine sp~++ea~en---e¥ 

e~eep~+ens eJjgib11it¥• (1) When ~he--sp~~e~+on--e¥-an 

e~ee~~+en--~reYfded--fer---+n ~Llltx---12[ def~~ 

imposition gr__syspensjon gf septeoce ynde[ 46-18-222 is an 

issue, u~ request the court shall grant the defendant a 
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hearing prior to the imposit1on of sentence to determine ~ 

epp++eae+~+~y-e~~he-exe~&ft sycb ellgibl1Lt¥• 

(2) The hearing shall be held before the court sitting 

without a jury. The defendant and the prosecution are 

entitled to assistance of counsel, compulsory process, and 

cross-examination of witnesses who appear at the hearing. 

(3) If It appears by a preponderance of the 

ift~erae~+eft ~~. Including inforaation submitted during 

the trlaly ~ during the sentencing hearing, ftftd-~ft-se-~h 

8~-*he-p•ese~e-•epe•~-&S~he-e~r*-re+~es-efty that none 

~f the exeep~ns-e*-+ssae gcgvisjons for eligibiJitx apply, 

the court shall iapose the epp~pr+ete apgl~ mandatory 

sentence with no deferred Imposition gr suspension thereof• 

til The court shall state the reasons for its decision 

in writing and shall include an Identification of the facts 

relied upon in making its determination. The statement shall 

be included in the judgment.• 

Section 9. Section ~5-5-102 9 ~CA, is amended to read: 

"~5-5-102· Deliberate hoalcide. (1) Except as provided 

in ~5-5-103(1)• criminal homicide constitutes deliberate 

homicide if: 

(a) it Is co .. itted purposely or knowingly; or 

(b) it is co .. itted while the offender is engaged in 

or is an accomplice In the coamission of, an attempt to 

coaBit 9 or flight after committing or attempting to co .. it 
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robbery, sexual intercourse without consent, arson, 

burglary, kidnapping, felonious escape, or any other felony 

which involves the use or threat of physical force or 

violence against any individual • 

(2) A person convicted of the offense of deliberate 

homicide shall be punished by death or life imprisonment as 

provided in 46-18-301 through 46-18-310 or by imprisonment 

in the state prison for a term of ~-+ess-~hsn-~e-yeers-or 

mere-~hen-~&8 Qa yearsy-eMeept-es-proY+ded-~n-+~-~8-~r•" 

Section 10. Section ~5-5-103 9 MCA, is aaended to read: 

•45-5-103. Mitigated deliberate homicide. (1) Criminal 

homicide constitutes mitigated deliberate homicide when a 

homicide which would otherwise be deliberate homicide is 

committed under the influence of extreme mental or emotional 

stress for which there is reasonable explanation or excuse. 

The reasonableness of such explanation or excuse shall be 

determined from the viewpoint of a reasonable person in thE 

actor•s situation. 

(2) A person convicted of mitigated deliberate 

homicide shall be Imprisoned In the state prison for a term 

of no~-~e~s-~hen-~-yeer,~.e-~nen-+8 ~ yearsy-~xeep~-e~ 

prew+ded-+n-+&-•8-~~~.· 

5e~+en-~•.--5eet+en-+s-s-•e+.-H~••-is emeneed-~-•eed+ 

•+s-s-~+·--He~++~~-heM+e~ew--t~t-€~m~ne~-ftea+e+de 

eon~~+~ates-~~ent--he-+e+de--when---+t---~---ea..+~ed 
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ne<!!'H~Iftry. 

tet--A--persen-eenw+e~ed-ef-fte<!!~~~-hem+e+8e-~he~~be 

+apr+~ned-+n-the~~e~e pr+son-+er-eny-e ~r.-n~~-e.eeed 

M a£:H yeer!!tw• 

Section 11. Section 45-5-105, MCA 9 is amended to read: 

•45-5-105. Aiding or soliciting suicide. (1) A person 

who purposely aids or solicits another to commit suicide, 

but such suicide does not occur, co•mits the offense of 

aiding or soliciting suicide. 

(2) A person convicted of the offense of aiding or 

soliciting a suicide shall be imprisoned in the state prison 

for eny a term ne~-~e-exeeed Qf 10 years." 

Section 12. Section 45-5-201, MCA, is aaended to read: 

•45-5-201. Assault. (1) A person commits the offense 

of assault if he: 

(a) purposely or knowingly causes bodily injury to 

another; 

(b} negligently causes bodily injury to another with a 

weapon; 

(c) purposely or knowingly makes physical contact of 

an insulting or provoking nature with any individual; or 

(dl purposely or knowingly causes reasonable 

apprehension of bodily injury in another. The purpose to 

cause reasonable apprehension or the kno~o~ledge that 

reasonable apprehension would be caused shall be presumed in 
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any case in ~o~hich a person knowingly points a firearm at or 

in the direction of another, whether or not the offender 

believes the firear• to be loaded. 

(2) Except as provided in subsection (3)• a person 

convicted of assault shall be fined not to exceed $500 or be 

imprisoned in the county jail for any ter• not to exceed 6 

months, or both• 

(3) If the victim Is less than 14 years old and the 

offender is 18 or more years old, the offender, upon 

conviction under subsection (1)(a), shall be imprisoned in 

the state prison for a ter• ~~-~e-e~eeed-5 ~ years.• 

the 

Section 13. Section ~5-5-Z02t MCA, is a•ended to read: 

"45-5-202. Aggravated assault. (1) 

offense of aggravated assault If 

A person co•mits 

he purposely or 

knowingly causes: 

(a) serious bodily injury to another; 

(b) bodily injury to another with a weapon; 

(c) reasonable apprehension of serious bodily injury 

in another by use of a weapon; or 

(d) bodily injury to a peace officer. 

(2) A person convicted of aggravated assault shall be 

imprisoned in the state prison for a term of ne~-~e55-~hen-~ 

y~e~~--er--mere--~hen 20 yearsT--e~eept--es--preY+ded---+n 

~6-~e-~~-" 

Section 14• Section 45-5-203, HCA, is amended to read: 
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·~5-5-203. Intimidation. (lt A person commits the 

offense of inti~idation when. with the purpose to cause 

another to perform or to omit the perforaance of any act, he 

communicates to another a threat to perform without lawful 

authority any of the following acts: 

(a) inflict physical harm on the person threatened or 

any other person or on property; 

(b) subject any person to physical confinement or 

restraint; 

(c) comMit any criainal offense; 

{d) accuse any person of an offensel 

(e) expose any person to hatred, conteapt, or 

ridicule; or 

{f) take action as a public official against anyone or 

anything, withhold official action, or cause-such action or 

withholding. 

(2} A person commits the offense of intimidation if he 

knowingly com.unicates a threat or false report of a pending 

fire, explosion, or disaster which would endanger life or 

property. 

(3) A person convicted of the offense of intimidation 

shall be imprisoned in the state prison for enr a term not 

~o e~eeed l6 gf_Z years.• 

Section 15. Section 45-5-204, KCAt is amended to read: 

•45-5-20~. Mistreating prisoners. (1) A person commits 
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the offense of mistreating prisoners ift being responsible 

for the care or custody of a prisoner, he purposely or 

knowingly: 

{a) assaults or otherwise injures a prisoner; 

{b) intimidates, threatens, endangers• or withholds 

reasonable necessities from the prisoner with the purpose to 

obtain a confession from him or for any other purposei or 

(c) violates any civil right of a prisoner. 

(2) A person convict~d of the offense of mistreating 

prisoners shall be removed from office or e•ployment and 

lm?risoned in the state prison for a term n&t-~--eweeed--~B 

af_Z years.• 

Section 16. Section 45-5-302, HCA, is a•ended to read: 

•45-5-302. Kidnapping. {1) A person co~mits the 

offense of kidnapping if he knowingly or purposely and 

Mithout lawful authority restrains another person by either 

secreting or holding hi• In a place of isolation or by using 

or threatening to use physical force. 

{2) A person convicted of the offense of kidnapping 

shall be iaprisoned in the state prison for a term of "et 

~ess-~~en-e-yeer,-or-.ore-~en-~ :& b yearsy--eweep~-es 

prew+ded-+n-+6-~&-~~.· 

Section 17. Section 45-5-303, MCA, is amended to read: 

·~5-5-303. Aggravated kidnapping. (1) A person co•mits 

the offense of aggravated kidnapping if he knowingly or 
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purposely and without law£ul authority restrains another 

person by either secreting or holding him in a place o£ 

isolation or by using or threatening to use physical £orce, 

with any o£ the following purposes: 

(aJ to hold £or ransom or reward or as a shield or 

hostage; 

(b) to £acllitate commission o£ any £elony or £light 

therea£ter; 

(c) to inflict bodily injury on or to terrorize the 

victia or another; 

(d) to inter£ere with the per£ormance o£ any 

governmental or political £unction; or 

{e) to hold another in a condition o£ involuntary 

servitude. 

(2) Except as provided in 46-16-222, a person 

convicted of the offense o£ aggravated kidnapping shall be 

punished by death or life l~risonment as provided in 

46-18-301 through 46-18-310 or be imprisoned in the state 

prison for a term o£ ~~-+ess-~~en-r-yee~s-c~-e&~e-~heft--~&9 

~ years, unless he has voluntarily released the victim 

alive, in a sa£e placer and not suffering from serious 

bodily injury, in which event he shall be imprisoned in the 

state prison for a term of ftft~-+ess-~~eft--~--yee~s--&F--me~e 

theft-~~ ~ years.• 

Section 18. Section 45-5-304r HCAr is a~ended to read: 
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•45-5-304. Custodial inter£erence. (1) A person 

commits the offense of custodial interference 1£, knowing 

that he has no legal right to do sor he takes, entices, or 

withholds from lawful custody any child, incompetent person, 

or other person entrusted by authority of law to the custody 

of another person or Institution. 

(2) A person convicted of the offense of custodial 

interference shall be imprisoned in the state prison for eny 

A term ne~-~e-exeeed-t6 ~ years• 

(3) A person who has not left the state does not 

commit an o£fense under this section if he voluntarily 

returns such person to lawful custody prior to arraignment. 

A person who has left the state does not commit an o£fense 

under this section If he voluntarily returns such person to 

lawful custody prior to arrest.• 

Section 19• Section 45-5-401, HCAr is amended to read: 

•45-5-401. Robbery. (1) A person comMits the offense 

of robbery if in the course of committing a theft he: 

(a) inflicts bodily injury upon another; 

(b) threatens to Inflict bodily injury upon any person 

or purposely or knowingly puts any person in fear of 

immediate bodily injury; or 

(c) commits or threatens immediately to commit any 

felony other than theft. 

(2) A person convicted of the offense of robbery shall 
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be lmp~isoned in the state prison fo~ a te~m o~ ~~-~ess 

~hen-r-years-e~-more-~han-+8 ZQ yearsy-exe~~-es-p~ev+ded-+n 

~i-&-i!i!i!. 

{3) •In the course o~ committing a theft" as used in 

this section includes acts which occur in an atte•pt to 

co•~it or in the commission of theft or in flight after the 

attempt or commission.• 

Section 20. Section 45-5-502, MCA, is amended to read: 

•45-5-502. Sexual assault. (1) A pe~son who knowingly 

subjects another not his spouse to any sexual contact 

without consent commits the offense of sexual assault. 

(2) A person convicted of sexual assault shall be 

fined not to exceed $500 or be Imprisoned in the county jail 

fo~ any term not to exceed 6 months. 

(3) If the victim is less than 16 years· old and the 

o~fender is 3 or mo~e yea~s older than the victim or if the 

offender inflicts bodily Injury upon anyone in the cou~se of 

COII!mltting sexual assault, he shall be imp~isoned in the 

state prison for eny a term n~~e-exeeed-i!e gf_lQ years. 

.. 

(4) An act •in the course of committing sexual 

assault• shall include an attempt to commit the offense or 

flight afte~ the attempt or coamission. 

(5) Consent is ineffective under this section if the 

victim is less than 14 years old and the offende~ is 3 or 

more yea~s older than the victi•·• 
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Section 21. Section 45-5-503, HCA, is amended to ~ead: 

•45-5-503. Sexual inte~coursa withvut consent. (1) A 

person who knowingly has sexual intercou~se without consent 

with a person OT the opposite sex not his spouse commits the 

offense of sexual intercourse without consent. 

(2) A pe~son convicted of sexual inte~cou~se without 

consent shall be imprisoned in the state p~ison for a term 

of ne~--~--~~en-r-ye&rs-or-.ere-then 20 yearsy-exee~~-e~ 

p~eY+ded-+n-+6-t-&-rrr• 

(3) If the victim is less than lb years old and the 

offender is 3 o~ mo~e years olde~ than the victim or if the 

offender inflicts bodily inju~y upon anyone in the cou~se of 

comcitting sexual inte~course without consent. he shall be 

imprisoned in the state p~iscn TO~ A eny term of ne~-~es~ 

~hen-r-ye~e~-.ePe-~hen-~e ~g yearsy-eMee~-es~oY+dee-+n 

+6~il-i!i!i!. 

(41 IE THE yiCTIM•S LACK_Qf CONSENT IS 3~SDLfLl 

UfOH_~IS INCAPACITY TO CONSENT BECAUSE HE HAS Lf~U-lQ 

YEARS Of AGE• A PERSON CONYIC!fQ OE SEXUAL_-Itiif~£ 

ijlTHOUT CONSENT Of SUCH VICTIM SHALL BE I~PBI~NED IN THE 

SlAIE fRISON FOR A !EBM OF HQI LESS THAN 2 OR MOB£ !HAN ~ 

~ 

t~tLil An act •in the course of committing sexual 

inte~course without consent• shall include an attempt to 

COIIImit the offense o~ flight afte~ the attempt or 
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commission. 

t5tL2! No evidence concerning the sexual conduct of 

the victim is admissible in prosecutions under this section, 

except: 

(a) evidence of the vlctim•s past sexual conduct with 

the offender; 

(b) evidence of specific instances of the victim•s 

sexual activity to show the origin of semen, pregnancy, or 

disease which is at issue In the prosecution under this 

section. 

f6tLZl If the defendant proposes for any purpose to 

offer evidence described in subsection (5)(a) or (5)(b)t the 

trial judge shall order a hearing out of the presence of the 

jury to determine whether the proposed evidence is 

admissible under subsection (5). 

t~t!al Evidence of failure to make a timely complaint 

or immeaiate outcry does not raise any presumption as to the 

credibility of the victim.• 

Section 22. Section 45-5-505, MCA, is amended to read: 

"45-5-505. Deviate sexual conduct. (1) A person who 

knowingly engages in deviate sexual relations or who causes 

another to engage in deviate sexual relations commits the 

offense of deviate sexual conduct. 

(2) A person convicted of the offense of deviate 

sexual conduct shall be imprisoned in the state prison for 
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eny a ter• n~~o-eweeed-~& gt_z years. 

(3) A person convicted of deviate sexual conduct 

without consent shall be imprisoned in the state prison for 

eny a term n~-~c-eweeed-re ~ years.• 

Section 23. Section 45-5-603, MCA, is amended to read: 

"45-5-603. Aggravated promotion of prostitution. (1) A 

person commits the offense of aggravated promotion of 

prostitution if he purposely or knovlngly co.mits any o~ the 

following acts: 

(a) coapels another to engage in or promote 

prostitution; 

(b) promotes prostitution of a child under the age of 

18 years, whether or not he is aware of the child"s age; 

{c) promotes the prostitution of one•s spouse, child, 

vard, or any person for whose care, protection, or support 

he Is responsible. 

(2) A person convicted of aggravated promotion of 

prostitution shall be imprisoned In the state prison for eny 

a term not-~-exeeed-r8 gf_IQ years.• 

Section 24. 

"45-5-613. 

incest if he 

Section 45-5-613• MCA, is amended to read: 

Incest. (1) A person commits the offense of 

knowingly marries or cohabits or has sexual 

intercourse with an ancestor, a descendant, a brother or 

sister of the whole or half blood. The relationships 

referred to herein include blood relationships without 
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regard to legitimacy and relationships of parent and child 

by adoption. 

(2) A person convicted of incest shall be imprisoned 

in the state ~rison for eny ~ ter~ no~-~o-e•eeed-•8 ~ 

years.• 

Section 25. Section 45-5-621, MCAr Is aaended to read: 

"45-5-621. Nonsupport. (1) A person commits the 

offense of nonsupport if he fails to provide support Nhich 

he can provide and which he knows he is legally obliged to 

provide to a spouse, child, or other dependent. 

(2) A person com.lts the offense of aggravated 

nonsupport If: 

(a) the offender has left the state to avoid the duty 

of support; or 

(b) the offender has been previously convicted of the 

offense of nonsupport• 

{3) A person convicted of nonsupport shall be fined 

not to exceed $500 or be imprisoned in the county jail for 

any term not to exceed 6 months, or both. A person convicted 

of aggravated nonsupport shall be imprisoned in the state 

prison for eny a term ne~-~o-e•eeed-~ gt_z years. 

{4) The court aay order, In Its discretion, any fine 

levied or any bond forfeited upon a charge of nonsupport 

paid to or for the benefit of any person that the defendant 

has failed to support.• 
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Section 26. Section 45-5-625, MCAt is amended to read: 

"45-5-625. Sexual abuse of children. (l) A person 

co~its the offense of sexual abuse of children if he 

knowingly: 

(a) employs, uses, or permits the e•ployment or use of 

a child in an exhibition of sexual contact, actual or 

simulated; 

(b) photographs, films, videotapes, or records a child 

engaging in sexual contact, actual or simulated; 

{c) persuadesr entices, counsels, or procures a child 

to engage In sexual contact, actual or simulatedr for use as 

designated in (l){a), (l}(b)r or (l)(d); 

(d) processes, develops, prints, publishes, 

transports, distributes, sells, possesses vith Intent to 

sell, exhibits, or advertises material consisting of or 

Including a photograph, photographic negative, undeveloped 

film, videotape, or recording rapresenting a child engagin~ 

in sexual contact, actual or simulated; or 

{e) finances any of the activities described in 

subsections (l)(a) through (l){d) knowing that the activity 

is of the nature described in those subsections. 

(2) A person convicted of the offense of sexual abuse 

of children shall be fined not to exceed $10,000 or be 

imprisoned in the state prison ~or eny ~term fte~-~e-e•eeeri 

Qf 20 years• or both. 
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13) Fo~ the purposes of this section9 •child• eeans 

any person less than 16 yea~s old•" 

See~+en-t&w--see~+en-+5-6-~8~~-Me•y-~-eMended-~-~eed• 

•45-6-~~.--e~~•+n~--•+~h+~.---~t--A-pe~sen-eoMM~~s 

~he--OTTeft~e--~--e~+M+ne+--a+seftfeT--+f--he--~ow+~+y---e~ 

~~pose+y• 

tet--+"ia~e~y--de•e~sy--er--des~roys--any--pr~~y-eT 

ene~her-or-~ab++e-~~eper~y-w~~hea~-eensen~~ 

tet--w~hea~-eensen~~a•pers-wt~h-preper~-eT--ane~er 

or--pae++e--p~pe~~y--se--es--~e--enden~r-er-+n~rTere-w~~h 

persens-er-preper~y-eP~s-a~~ 

tet--de.e~es-e~-e~t~ey~prepe~~y-w~h~e--pa~pese--~e 

defread-en-+nsa~~•-er 

fdt--Tet+~~e-e+ese-e-~ete-p~e¥teas+y-Uftepened-wh+eh-he 

hes-epenedy-+eedt~-+n-op-oa~8T-eny-ene+esed-p~em+sesw-~h+s 

dees-ne~-epp+y-~e-~e~es-+oee~-+n-e+~+e~~~ewnsw 

t~t--•--persen--een~e~ed--8T--~he--8Tfense-eT-e~+•+ne+ 

m+sehtef-ehe++-be-Ttned-net-~e-exeeed-$588-or-ee--+•p~+sened 

+n--the--eea~y-je++-T8r-eny-tera-net-to-e~eeed-6-men~hey-er 

bo~hw-+f--~he--ofTeftde~--eem.t~~--~he--effense--&f--e~ctne+ 

m+eeh+ef--end--eeaees--peeaftte~y--+eee--+n--e~eese--ef-S~58y 

~nja~~er-~+++e-e-ee-.en+y-doeest+eeted-heeT&d--en+me+•--or 

eeaeee--e--sabs~ent+e+--+nterrapt+en-eP-tmpe+~Men~-ef-pab++e 

eemean+ee~teny~~ens~ortet+en.--~app+y--&f--wete~y--geey--er 

pewery--er--ether-pab+?e-s~v+eeey-he-she+~-be-+mpr+soned-+n 
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the-ste~e-pr+son-fer-eftY-a ~--~--te--~d--~8 ~ 

yeorsw• 

Section 27. Section 45-6-1029 MCA, is a•ended to read: 

•45-6-102. Negligent arson. (1) A pe~son commits the 

offense of negligent a~son if he pu~posely or knowingly 

starts a fire or causes an explosion, ~hether on his own 

property o~- property of anothe~, and the~eby negligently: 

(a) places another person in danger of death or bodily 

injuryi o~ 

(b) places prope~ty of another In danger of damage or 

destruction. 

(2) A person convicted of the offense of negligent 

a~son shall be fined not to exceed $500 or be imp~isoned in 

the county jail fo~ any term not to exceed 6 months, or 

both. If the offender places another person in dange~ of 

death or bodily injury, he shall be imp~isoned in the state 

p~lson for eny a term net-~e-e~eeed-%9 gf_2 years.• 

Section 28. Section 45-6-103, HCA 9 is amended to read: 

•45-6-103. Arson. {1) A person commits the offense of 

a~son when• by means of fi~e or explosives9 he knowingly or 

pu~poselv: 

(a) damages or destroys an occupied structu~e which is 

prope~ty of anothe~ without consent; o~ 

(b) places another person in danger of death o~ bodily 

lnju~v· 
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(2) A person convicted of the offense of arson shall 

be iMprisoned in the state prison for eny ~ term ne~-~ 

eweeed-r& Qf_1Q years.• 

Section 29. Section lt5-6-204o HCAo is a•ended to read: 

•45-6-2~. Burglary. (1) A person com•its the offense 

of burglary if he knowingly enters or remains unlawfully in 

an occupied structure with the purpose to commit an offense 

therein. 

(2) A person commits the offense of aggravated 

burglary if he knowingly enters or reaains unlawfully in an 

occupied structure with the purpose to com.it a felony 

therein and: 

(a) in effecting entry or in the course of co••itting 

the offense or in laaediate flight thereafter, he or another 

participant in the offense is armed with explosives or a 

weapon; or 

fb) In effecting entry or in the course of co .. itting 

the offense or in immediate flight thereafter, he purposely, 

knowingly, or negligently Inflicts or atteapts to inflict 

bodily injury upon anyone. 

(3) A person convicted of the offense of burglary 

shall be Imprisoned In the state prison for efty a ter• ~ 

~e-e~ of 10 years. A person convicted of the offense of 

aggravated burglary shall be imprisoned in the state prison 

for eftY a term ft~-~e-eweeed-+8 ~ years.• 
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~fCilPN 30. SE£I1PN 45-9-101a MC&a IS ~QED_IQ REAp; 

"45-9-101. Criminal sale of dangerous drugs. (1) A 

person comaits the offense of criminal sale of dangerous 

drugs if he sells, barters, exchanges. gives away, or offers 

to sell, barter, exchange, or give away or manufactures, 

prepares, cultivates. compounds, or p~ocesses any dangerous 

drug• as defined in 50-32-101. 

(2) A person convicted of criainal sale of an opiate• 

as defined in 50-32-101(18)• shall be imprisoned in the 

state prison for a term o~ ft~-~~~~ften-~ ~ years er--.e~ 

~hen-+++eo except as provided In 46-18-222· 

(3) A person convicted of criminal sale of a dangerous 

drug Included in Schedule I o~ Schedule II pursuant to 

50-32-222 or 50-32-22~9 except marijuana or 

tetrahydrocannablnolso who 

c~iEinal sale of such a drug 

has a 

shall 

prior conviction 

be laprisoned In 

for 

the 

state prison for a tera of ~-+e~~~-5 zn years or-mere 

then-++fe, except as provided in 46-18-222· Upon a third or 

subsequent conviction for criminal sale of such a drug, he 

shall be l•prlsoned in the state prison for a tera of fte~ 

te~~--~hen-+8 ~ years er-aere-tften-++fe, except as provided 

in 46-18-222. Whenever a conviction under this subsection is 

for crl•lnal sale of such a drug to a •inor QL-a person who 

js wentally defect;ve, the sentence shall be jncrease~ 

years and include the restriction that the defendant be 
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ineligible for parole and participation in the prisoner 

furlough program while serving his term• ~tence imp~ 

under this sectign way not be increased by tbe agvrayating 

~~taD£es listed in subsections lll<al and (lllcl of 

[section 5]. 

(4) A person convicted of criminal sale of dangerous 

drugs not otherwise provided for in subsection (2) or (3) 

shall be Imprisoned in the state prison for a term of not 

less than 1 year or more than life. 

(5) Practitioners and agents under their supervision 

acting in the course of a professional practice, as defined 

by 5D-32-101, are exempt from this section.• 

SECTION 31e SECTIQN 45-9-103o MCAo IS AMENDED TO REAp; 

•45-9-103. Criminal possession with intent to sell. 

(1) A person commits the offense of criminal possession with 

intent to sell if he possesses with intent to sell any 

dangerous drug as defined in 50-32-101. No person commits 

the offense of criminal possession with intent to sell 

19 marijuana unless he possesses 1 kilogra• or more. 

20 (2) A person convicted of criminal possession of an 

21 opiate, as defined in 50-32-101(18), with intent to sell 

22 shall be imprisoned in the state prison for a term of fte~ 

23 te~~-theft-~-yee~~--o~--•e~e--than--re 2 years, except as 

24 provided in 46-18-222. 

25 (3) A person convicted of criminal possession with 
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intent to sell not otherwise provided for in subsection (2) 

shall be imprisoned in the st3te p~ison for a term of ft&~ 

aore-~heft-~9 ~ years. 

(4) Practitioners and agents under their supervision 

acting in the course of a professional practice as defined 

by 50-32-101 are exempt from this section.• 

Section 32. Codification. Sections 3 through 6 are 

Intended to be codified as an integral pa~t of Title 46, 

chapter 18 9 and the provisions contained in Title 46, 

chapter 18, apply to sections 3 through 6. 

Section 33. Repealer. Sections 46-18-111 through 

46-18-113, 46-18-221, and 46-18-501 through 46-18-503, MCA, 

are repealed. 

~PN 34. EEFECTIYE PATE. THIS ACT IS _ffffCI!Yf 

JANUARY 1t 1982. 

-End-
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