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IN THE SENATE 

Introduced and referred to 
Committee on Judiciary. 

Committee recommend bill 
do pass. Report adopted. 

Printed and placed on members' 
desks. 

Second reading, do pass. 

Considered correctly engrossed. 

Third reading, passed. 
Tr~nsmitted to second house. 

IN THE HOUSE 

Introduced and referred to 
Committee on Judiciary. 

Committee recommend bill 
be concurred in. Report 
adopted. 

Hotion pass consideration. 

Second reading, concurred in. 

Third reading, concurred in. 

IN THE SENATE · 

Returned from second house. 
Concurred in. Sent to 
enrolling. 

Reported correctly enrolled. 
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INTRODUCED BY 

~;,uoo.Sd_ 
.. 

enate Judiciary Committee 

A Bill FOR AN ACT ENTITLED: •AN f<CT TO REVISE THE LAW 

CONCERNING CUSTODY ORDERS; TO AllOW EX PARTE TEMPORARY 

CUSTODY ORDERS; TO DELETE THE 2-YEAR RESTRICTION ON SEEKING 

MODIFICATION OF A CUSTODY ORDER; AMENDING SECTIONS 4o-4-213, 

40-4-219• AND 40-4-22D• HCA.• 

aE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ~NTANA: 

Section 1. Section 40-4-213• HCA• Is a.ended to read: 

•40-4-213. Te•porary orders• (1) A party to a custody 

proceeding •ay move for a te.porary custody order. The 

~otion .ust be supported by an affidavit as provided in 

40-4-Z20Lll• The court •ay award te.porary custody under the 

standards of 4G-4-212 after a hearing or•-•t under the 

standards of 40-4-212 and 40-4-220(2) before a bearjng, If 

there is no objection• the court way act solely on the basis 

of the affidavits. 

(2) If a proc~eding for dissolution of •arriage or 

legal separation is diswissed, any tewporary custody order 

is vacated unless a parent or the child's custodian •oves 

that the proceeding continue as a custody proceeding and the 

court finds, after a hearing, that the circu•stances of the 

parents and the best Interest of the child require that a 
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custody decree be issued. 

(3) If a custody proceeding coa•enced in the absence 

of a petition for dissolution of warriaqe or legal 

separation is dississed• any te•porary custody order is 

vacated.• 

Section z. Section 40-4-219• MCA, Is a•ended to read: 

•4o-4-Zt9. Modification. t~t-Ho-~+en--to--wed~•y--e 

~y--eeePee--wey--~-de eertler ~heft i years ~er-~~ 

detey--+-s-t:tM! e-rt:-,-tt+~i~ t:o be ••• ltl'l t:fle-bes+-ei' 

eH+dev+t:-~ere--+s--t"ees-t:o-~-t:he-~"'++a&s 

1"'--~-- i roft-nt: wey .....--vn~• ,. •••• ,,, "'+s-phys+e•+• 

.ent:ri.--rri.-er •-t lltl'let Mle1t:"'• 

tftLll The court shall not .edify a prior custody 

decree unless it finds. upon the basis of facts that have 

arisen sin~• the prior decree or that were unknown to the 

court at the tl•e of entry of the prior decree. that a 

change has occurred in the clrcu•stances of the child or his 

custodian and that the •odification is necessary to serve 

the best interest of the child. In applying these standdrds 

the court shall retain the custo_dlan appointed pursudnt to 

the prior decree unless: 

(a) the custodian agrees to the aodifi~atlon; 

(b) the child has been Integrated into the faeily of 

the ~etitione~ with consent of the custodian; or 

(c) the child's present 

-2-

en'Wiron•ent 
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seriously his physical, aentalo •oral, or eaotlonal health 

and the bar• likely to be caused by a change of environ•ent 

Is outweighed by i~s advanta99s to hi•• 

t~Lll Attorney fees and costs shall be assessed 

against a party seeking •odification if the court finds that 

the aodiflcation action Is vexatious and constitutes 

harass.eot.• 

Section 3. Section ~0-~-220, MtA, Is a~nded to read: 

·~0-4-22:0. Affidavit practice. L1l A party seeking a 

te~orary custody order or .adlfication of a custody decree 

shall &ub•ito together with his .axing papers, an affidavit 

setting forth facts supporting the requested order or 

.udification and shall give notice, together with a copy of 

his affidavit• to other parties to·the proceeding. who •ay 

file opposing affidavits. The court shall deny the eotion 

unless It finds that adequate cause for hearinq the ~tion 

Is established by the affidavits, In which case It shall set 

a date for hearing on an order to show cause why the 

rPquested order or .edification should not be granted. 

f21 lal A party seuking a tewporary custody order •ay 

reque&t that tbe cqurt grant a tesporary assjgnaent of 

custody e4 Qdrtee He sb4ll so request jn bjs movjng pagers 

and shall syb•it an affldaylt 5hQwjng that; 

ljl no ~reyioys deter•inatlpo of custody h45 been eade 

by a court and it w0uld be jn the child's best interest 

-3-
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yodgr the 5tandard& Of \0-4=212 If teepprary cystodx_-XeLe 

Clll although a ~reylpys·deter•in · 
bgeg ••de• tba child's atoon of cystodx_has 

pre&eot epylronaent 
physical or endangers h. 

ewotipoal health . os and an , •• ~ .. ,~ 
custody wpyld serve ~te change of 

to nrotect the cb·l • 
&aQtjpoa) beaJthe I d S physjca) QL 

Cbl If tb• c:oyr t flodi fro• the . b affodav"t 
J the agylng' s submjtt~ 

party that a te•oorary a§si n•en 
wqyld be in the b g t of custgdy 

n erest under h c lld's beit I \ 
40-4=212 or that tb t e standards of 

e child's ph 1 ys cal or e•ot" oopal health js 

9Q4agge<ed and wpytd be protected bV a temporary assjgnment 

of Cu5todyw \be c:oyrt §ball •aka an order placing tea~or~ 

c:ystgdy with tbe per5on de5ignated by the •axing_~~ 

with spwe otber per5po dgslgnated by the cgyrt aou_~ 

regyire all partie$ to appear and shpw cause withln-ZD-~ 

frow the exec:utiop of the grder why. jn the ~~_gf__a 

te•pgrary order iSiued yoder iubsectjgo CZllalljl~~ 

ta•por4ry order §bgyld ngt re•ajn jn effect yntjl further 

order of cgyrt or• ig the case of a teepgrary grdec_~ 

undar iubiec:tjog f21Ca)Ciil• the court should not re5tgre 

the child to the cystgdjan from whom the c:hjld w~-L~ 

by the temporary grdgr 8 •· 

-End-
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BY request of~nate JudiciarY Committee 

A BILL FOR AN ACT ENTITLED: •AN ACT TO REVISE THE LAW 

CONCERNING CUSTODY ORDERS; TO ALLOW EX PARTE TENPORARY 

CUSTODY ORDERS; TO DELETE THE 2-YEAR RESTRICTION ON SEEKING 

MODIFICATION OF A CUSTODY OROERI AMENDING SECTIONS 4G-4-Z13e 

~O-~Z19e AND ~0~-ZZOe MtA.• _ __.,-~~-,.o<L~~---~.--- -· 

Q -----· ~-~ ~~, . .....-.--~ 

10 

11 

12 

13 

~~ 

15 

16 

11 

18 

19 

20 

21 

22 

23 

2tt 

25 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 40-\-21Je MCAe Is ... m~ec~ 'to r..Ss 

•4G-4-Z13• Te11p0rary enters. (1) A party to a castedy 

proceeding .ay .ave ~or a te~rary custody order. The 

motion .ust be supported by an affidavit as provided in 

4-0~-ZZO.Ll..l• The court _, -rei tellpOrary CU$tody under ttle 

standards of 4G-4-212 a~ter a hearing or.-+f ugder the 

standards of 4-0=4=212 and !0=4-22QC2J btfor• a blartog8 Jf 

there is no objection• tbe court aar act solely on the basis 

of the affidavits. 

(Z) I~ a proceeding for dissolution of aarrlage or 

legal separation Is dis•issede any te~orary custody order 

is vacated unless a parent or the child•s custodian eoves 

that the proceeding continue as a custody proceeding and the 

court flndse after a hearing. that the circu•stances of the 

parents and the best Interest of the child require that a 
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custody decree be is-eel. 

(3) If a custody proceedlft9 c~enced in the absence 

of a petition for dissolution o~ earrlage or legal 

separation is disaissedw any ta.porary custody order Is 

vacat:ect.• 

Section 2. Section ~-Zl9e MCAw Is ... nded to read: 

•o\D-4-219. Modification• tit lie •Uell ·t- eedl fw -e 

eunMir deerM .., lie Mile eer1 ier theft ! yeera efteP" •~ ..... -·-· .... •.•• ........... -" ....... ~ ...... ., 
effillewlte ~at there i& reeaen te- ... ,... ~h++d48 

, ...... ., ••wh •••'* _, •••tw .. , toua1J Ill• pltyeiee+y ............ -................ ..... 
tetJ.ll TN c-rt shal I not ..ell fy • pr lor cus'tody 

decree unless it findsw upon the basis o~ ~acts that have 

arisen since the prior deer .. or that were unknown to the 

court at the tl•• of entry of the prior decree. that a 

change has occurred In the clrcu.stances of the child or his 

custodian and that the eodlflcetlon is necessary to serve 

the best Interest of the child. In applying these standards 

the court shall retain the cust~ian appointed pursuant to 

the prior decree unless: 

Ca) the custodian agrees to the IIOdlflcatlon; 

(b) the child bas been integrated Into the fa•ily of 

the petitioner with consent of the custodian; or 

chlld•s present environeent endangers / s !5 j-J ;;5 
(C) the 

-z-
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serf-sly his physical• -nt•l• 80ra1. or eiiOti«~al health 

and the har• likely to be caused by a change of envlr_.nt 

Is ~weighed by Its advantages to hi•• 

~.ll.l Attorney f"s and costs shall be assessed 

against a party seeking .odification if the court finds that 

the IIOd If' I cet I «1 action Is vexatious and constltlltes 

harass-nt.• 

S.Ct:l- 3. Section 40-4-220• RCA• Is •-ftded to readl 

·~-4-220. Affidavit practice. Lll A party seeking a 

t811p0r•r eustodJ order or 110dlf'lcation of • custody decrH 

shall ..._It• together with his eowing pepers• an affidavit 

sett 1 ng f'orttl f'.cts support 1 ng the requesU4 order or 

IIOdl flcatlon and shall give notice. together with a copr of' 
• 

his aff'ldevlt• to other parties to·tbe proceeding. Mho aay 

file opposing affidavits. The court sha11 deny the .otlon 

unless It finds t:het adequate cause for hearing the .ot.ion 

Is established bJ the affidavits. In which case It shall set 

a Nte for hearIng on an order to show c-se why the 

requested order or .odiflcatton should not be granted. 

C2) Ca) 6 party seskipg a teepgrary Gultgdy grd@r way 

cegueat thft the cpurt gcaat 1 teaporary aaslgneent pf 

cut;Odl M .,., ..... &b.I)J M 'MH••t lp bls .... PftMCI 

and shall •ubwit an affidayit •bpwing •bati 

Cjl QA preylqga det,arwiMti• pf cystMy bas been gde 

W a c•rt .,d It; wpyld be in the child•• M&t. int•rest 

-3-
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•eder t;be •t;e-- pf tp=t-212 If t;MPQr•rt nst;mty were 

phc;ed wlt;b tile penM dealgnat.ec! by Ute ....,ipg party: or 

fill alt;hough a preylgu$ dptarwinatlon of custody has 

be90 •ads• *be cbild•s pr•&RQt enyirgneent epdanger$ bjs 

pby$iGa1 pr eept;lgoal bealth apd an iw-ediate Gbange of 

cgst;pdy wpuld serye t;g protact the £hild•s pbysiGal or 

Mot.ifM!al health. 

fbi If t;he c;gyrt; finds frgw the affidavits sub•it;ted 

bx-lbe WQKing party t;baS a t«aporary a5sigpwent of Gust;gdy 

"9Mld be lp tlw c;blld•• Jtast; lp\•rut under the 5tandards gf 

+Q=t=Z12 or t;bat; t;bt Ghlld•s phy$i£al gr e.gtjqpal health is 

eed'naered and ~d be prpt•&t•d bJ a t@8porary as&igowent 

of G••todY• the GQUct; •ball Wlk• an gr4er plaGjng tewpgrary 

pyat;pdy with the perspn designated by the agyipg party gr 

wU,b •MR ot.lwr periQO d•signatad by the seurt and shaJ1 

require all pactl•s to oapear apd sbqw sayse wlthlp 20 days 

frgw t;he execytiqn of the prdar wbr• ip the case gf a 

&eeggr•rJ prdar ''&Ned MQd9( $Yb•ftttign (2l(al«il• the 

taapotary prd9r sboyld DOt r ... ln in effeGt yot;il further 

ordlr pf cgyrt gr. ip the c••• gf • ·t••pgrary order issyed 

under &Ybaectipn f21CaJllila tba court abguld OAt restore 

t;he shU d to t;htt CM11:0fll• fr• wbpw t;be child wu re•pyed 

by the teeporarx order·• 

-End-

58 5-/t 
-4-
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SENATE BILL NO. S16 

INTRODUCED BY TURNAGE 

BY REQUEST OF THE SENATE JUDICIARY COMMITTEE 

A BILL FOR AN ACT ENTITLED: •AN ACT TO REVISE THE LAW 

CONCERNING CUSTODY ORDERS; TO ALLOW EX PARTE TE~PORARY 

CUSTODY ORDERS; TO DELETE THE 2-YEAR RESTRICTION ON SEEKING 

MODIFICATION JF A CUSTODY ORDER; AMENDING SECTIONS ~0-~-213t 

40-4-219t AND 40-4-Z20t HCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 40-4-213, KCAt Is amended to read: 

•40-4-213. Te•porary orders. (1} A party to a custody 

proceedinq may Move for a te•porary custody order. The 

~otion must be supported by an affidavit as provided in 

40-4-2ZOLll• The court •ay award te~porary custody u~rt~r the 

standards of 40-4-212 after a hearing oro-+f UL1eL_the 

~ao~a~ of 40-4-lll-an~4-Z~Of2!_b£L~_a--~~Ling. __ lf 

there is no objection. tbe couct_eax_a,t solely on the ha~is 

of the affidavits. 

(2) If a proceeding for dissolution of marria~e or 

legal separation is dismissed, any te•porary custody order 

is vacated unless a parent or the child's custodian ~oves 

that the proceeding continue as a custody proc~ediHJ and th~ 

court finds, after a hearing, that the circu~~tanccs of th~ 

1 

2 

3 

4 

s 

6 

7 

8 

q 

10 

ll 

12 

n 

14 

1'5 

16 

17 

18 

19 

2:0 

21 

22 

Z3 

~4 

25 

SB OS16/02 

parents and the best interest of the child require that a 

custody decree be issued. 

of 

(3) If a custody proceeding co••enced in the absencP. 

a petition for dissolution of •arrlage or legal 

separation is dis•issedo any te•porary custody order is 

vacated.• 

Section 2. Section 40-4-Z19o KC•• is aeended to read: 

•40-~-Zl<J. Modification. ttt-No--eo~+on--~o--•od+fy--e 

e~~tody--deeree--•ey--be-•ede-eer~+er-~hen-i-yeor~-efter-+t~ 

detey-~n~e~~-the-ee~rt-~er•+t~-+t-te-be-•ede-en-the-be~+s-cf 

efftdev+t~-thet-there--+s--ree~on--to--be~+eve--the--eh+~d&~ 

~re~ent--env+rcn.ent--•ey--enden~er--~er+eu~~y-h+~-~hy~+ee~Y 

.ente4y-a&re~•-er-e•ettene~-~e~thw 

t~till The court shall not •odify a prior custody 

decree unless it finds• upon the basis of facts that hav~ 

arisen since the prior decree or that were unknown to the 

court at the time of entry of the prior decree, that a 

change has occurred in the circu~stances of the child or his 

cu~toctian and that the •edification is necessary to serve 

the best interast of the child. In applying these standards 

the court shall retain the custodian appointed pursuant to 

the prior decree unless: 

(a) the custodian agrees to the Modification; 

(b) the ~hild has been integrated into the f~mily of 

the petitiuner with consent of the cu~todian; or 

-2- SB Slb 
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lei the chll d's present omvi ronm<!nt endan'Jer~ 

seriously his physical, ~ntal, •oral, or e•otional health 

and the har• llke~y to be caused by a chanqe of environment 

is outweiqhed by its advantages to hiM• 

tJtiZl Attorney fees and costs shall be as~essed 

against a party seeking •odification if the court finds that 

the •edification action is ve~atious and con~titutes 

harass•ent.• 

Section 1. Section ltO-It-27.0, HCAo is a.ended to read: 

•~tO-It-220. Affidavit practice. Lll A party seeking a 

te•porary custody order or modification of a custody decree 

shall submltt together with his ~ovinq papers, an affidavit 

setting forth facts supporting the r<!quested order or 

•odification and shall give notic~. together with a copy of 

his affidavit, to other parties to the proceeding, who may 

file opposing affidavits. The court shall deny the ~otion 

unless it finds that adequate ca~se for hearing the ~otion 

is established by the affidavits. in which case it shall set 

a date for hearing on an order to show cause why the 

requested order or modification shuu11 not be granted. 

LZl--LRl-A-~ctx_~eeking_a_t~o~c~u~~x_araer __ max 

Le~t--1bat--tne-~uct__gLan1-_a __ tem~caL¥_a~lgnment_Qf 

~~O~X-~~-Rarte~-~e~ball_~Q_tegue~t-ln-bi~--mo~io~ __ papec~ 

aniL~ball_~~bmit_ao_affiaa~it_~~ing_tbatl 

iil __ oO-QL~~iQU~-deteLainatloo_of_~u~too~-b~-beeo_maae 

-]- 55 516 
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bX--IL-'-lWll-slll.IL_il._ wouJ d bl-1n..1ba cbiJIC.LbtiL.loUUU. 

uoa~r_tbe staoda~ gf 'tQ-;-212 if teepgraL¥-~~--¥CLA 

pla~ed-l!il.b_1Jle~C1QQ-f1e.Ug~--h.l-1bL~ing_g.uU..O.-DL 

Llil_411bQygb--A-~lou~_deterelna~iofi_Qf~~1u~-b•~ 

ba~~-tbc_"bild•s present covjrgowent en~QgCL1_-~ 

iLiluti.al. _ _12r__uotiWlllL_Ilult..b and 40 imatu11•te~lwll!Je_Qf 

"LI~todLif2llliLHO:C_-1.Q__g£.0U"-.t.be~b~--RlJUU;.al __ gc 

e•ot12nal healtb• 

i~ _ _lf tbl -~ct_fiDds fro• tbe affjda~~~ed 

~-1bt-•oving 0artl-tb41 a teepQL4Ll_~gnacot__gf_~u~tod¥ 

~toul.JLbe_io ttw t.bHd's, best iOULUt-unau_Ul!L.iUoa.Jr.dLQf 

iQ~i=lll-PL-1tln~b 1 1 a • s phxskaLM~&ot.i!lna.LMal.t.ILl~ 

l!DJiilll!Jete!L-ADILwouJ d be p~1WLb.X a umpoLK~gnunt. 

of~u.~1QlU.&-1biL"-!l~ill.LJI.lkLiULQL!bu:~lng_-1emllOL<~t.¥ 

kU.1tDdX--~tn__lha--PeL100 designated bX tbe mgvlag_~t~_Qt. 

wltb~osC-Qtbac_~AGD-desigoatad-bX--tbe-~ouct __ aniL-.ih<lll 

Le QU.i.Lil __ .Ul oar t i ll.L.iJLaJUWilL-aWL~m• cause ~o~ilbi.ILZ!La.Ju 

Lcoa_tbc_executioo o!_tbe__g~ll!.--XhXs__ln_-tne_~~-21--a 

~aA2CilL¥--O~&e--1~--u.n~c__iu.b~ektillo __ iZlialLil.& __ tne 
tesoot.aLLocQ!lc_~gu!d_not_cemain_in__eLf~-untll-_fur.tber. 

oraer. __ gf __ kQu.t.t-Pt..&_ln_the_~e_gf_a_1eROP!.iiL¥-DCdec_i~2uea 

UO~L~U.Ilac.t.ion-LZlialiill£-111LkWILl-_M}guJ..d__Q.Ql__cg~tPCl! 

tbe-~bild __ ~be-"~to~Liln_fLOS-~tbllm-tbe_"biLd_~ta~-r.~o~ed 

~-tbe-temooLarx_orde£a• 

-End-

-It- SB 5lb 


