February

February

February

February

February

February

February

March 7,

March 8,

March 9,

March 13,

March 14,

13, 1979

19, 1979

20, 1979

21, 1979

22, 1979

23, 1979

27, 1979

1979

1979

1979

1979

1979

SENATE BILL 500

IN THE

IN THE

IN THE

SENATE

Introduced and referred to
Committee on Businsess and
Industry.

Committee recommend bill,
as amended.

Printed and placed on members'
desks.

Second reading, pass consider-
ation.

Second reading, indefinitely
postponed.

On motion, Senate reconsider
its action taken on Second
reading the previous
Legislative Day. Motion adopted.
Second reading, as amended.
Considered correctly engrossed.
On motion, rules suspended,
Bill placed on Calendar for
third reading this day.

Third reading, passed.

HOUSE

Introduced and referred to
Committee on Business and

Industry.

Committee recommend bill,
as amended.

Second reading, pass consider-
ation.

Second reading, concurred.
Third reading, as amended.
SENATE

Returned from House, concurred,
as amended.



March

March

March

March

March

April

April

April

April

April

15,

le,

17,

27,

28,

3,

3,

9,

10,

20,

1979

1979

1979

1979

1979

1979

1979

1979

1979

1979

Second reading, pass consider-
ation.

Second reading amendments
adopted.

Third reading amendements
adopted.

Sent to enrolling.
Correctly enrolled

Signed by President.

GOVERNOR

IN THE

IN THE

Delivered to Governor

Veto.

SENATE

Sustaine veto (25A - 23N)

On motion, request of House
granted for return of Senate
Bill 500 for further
consideration. Motion adopted.
HOUSE

On motion of April 7, 1979,
bill requested from Senate
and referred to Committee on

Rules.

Died in Committee.
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BILL MO, T OO

INTRODUCED BY eyl

A BILL FOR AN ACT ENTITLED: AN ACT TO AUTHORIZE THE
CREATION OF HEALTH CARE FACILITIES LIABILITY PROTECTION

TRUSTS."

8 IT ENACTED B8Y THE LEGISLATURE OF THE STATE OF MONTANA:

Section l« Health care facilities trust authorized --—
termse (1) Any group or association of health care
facilitiese as defined in 50-5-101s that are lTicensed wunder
Title 50+ chapter 5+ part 2y may by an appropriate written
trust agreement createy maintaine administers and operate a2
health care facilities liability protection trust with such
group or association as grantors and with such health care
facilities as beneficiaries for the purpose of protecting
against loss from payment of general public liability claims
based upon acts or omissions of such health care facilitiess
iﬁzluding but not limited to claims for malpractices

(2) Such group or association shall operate as a
nonprofit domestic corporatione The agreement shall specify
the trustee and the terms and conditions of the truste.

Section 2. Title to property -- powers of trusteese.
{1) The trustee of a trust created pursuant to [section 1]

has legal title to all property belonging to the truste.
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tc 1270701

{2) The trustee shall contro) and manage such property
and the business and affairs of the <trust. He mays in
accordance with the trust agreements, Iinvest the trust
assetse Any restrictions imposed on investments by trustees
under Title 72 or any other Montana statutes do not apply to
3 trust created under [section 1).

(3) The trustee mayes Iin accordance with powers
conferred by the trust agreement or otherwises perform 211}
acts necessary or desirable for the conduct of the business
of a public liability insurere The provisions of Title 33
do not apply to a person acting in the capacity of a trustee
of a trust created under [section 1]

Saction 3. Trustee not Yiable to third persons. A
trustee of & trust created wunder [section 1} is not
personally liable to third persaons for acts or omissions or
obligations incurred when acting in such capacity.
Liability to third persons for such acts or omissions or
under such obligations extends to the whole of the trust
estate or so much thereof as is necessary to discharge the
liabilitye

Section 4« Llimited liability of participating health
care facility. No health care facility that participates in
a health care facilities liabitity protection trust is
liable to the trust or any person by virtue of that

participation beyond the full amount of its agreed

< 7T
S N L A
INTRODUCED BIL
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contribution as set forth in the trust agreements.

Section 5. Examination by state auditor. The state
auditor shall oxasine the provisions of a trust agreement
drawn for the purpose of creating a trust pursuant to
[section 1] and shall advise the participants regarding the
adequacy of reserves and collatera?l insurance provided to
cover the estimated risk involved.

-End-

—3_
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SENATE BILL NOe. 500

INTRODUCED BY ETCHARTs DOVERs GRAHAM

A BILL FOR AN ACT ENTITLED: AN ACT FO AUTHORIIE THE
CREATION OF HEALTH CARE FACILITIES LIABILITY PROTECTION

TRUSTS."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Health care facilities trust authorized --
terms. (i Any group or association of health care
facilitiessy as defined in 50-5-101s that are licensed under
Title 50+ chapter S5+ part 2+ may by an appropriate written
trust agreement creates maintaine administers and operate a
health care facilities liability protection trust with such
group or association as grantors and with such health <care
facilities as beneficiaries for the purpose of protecting
against loss from payment of general public Yiability claims
based upon acts or omissions of such health care facilitiess
including but not limited to claims for malpractice.

{2) Such group or association shall operate as a
nonprofit domestic corporations The agreement shall specify
the trustee and the terms and conditions of the trust.

Section 2 Title to property -— powers of trusteese.
{1} The trustee of a trust created pursuvant to [section 1]

has legal title to 311 property belonging to the truste
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{2) The trustee shall control and manage such property
and the bwsywess and affalrs of the trust. He mays in
accordance with the trust agreemsentes invest the trust
assetse Any restrictions imposed on investments by trustees
under Title 72 or any other Montana statutes do not apply to
a trust created under [section 1].

(3) The trustee w®ays in accordance with powers
conferred by the trust agreement or otherwises performs all
acts necessary or desirable for the conduct of the business
of e-poblie-tiebitity-insorer ITHE TRUSI. Fhe-provisions—of
¥#itie—33-do-not-appiy-to-e-person-ecting-in-the-caspeacity-—-of
a-~trustee--of--g—-trust--crested-under-faection-33v A _TRUST
CREATED UNDER (SECTION 1] IS SUBJSELY YO THE PROVISEONS OF

i14) _THE TRUSIEE WUST BE BOMDED FOB THE FULL AMODUNT OF
ItE. _YRUSI. _ASSEYS _BY & _SURETY COMPANY AUTHORIZED TQ 0Q
BUSINESS IN MONTAMA.

Section 3. Trustee not liable to third personse. A

trustee of a trust created under [section 1] is not

-2- S8 500

THIRD READING
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personally liable to third persons for acts or omissions or
obligations incurred when acting in such capacity.
Liability to third persons for such acts or omissions or
under such obligations extends to the whole of the trust
estate or 5o such thereof as is necessary to discharge the
liabilitye

Section 4« Limited liability of participat-ing health
care facility. No health care facility that participates in
a health care facilities Vliability protection trust is
liable to the <trust or any person by virtue of that
participation beyond the full amount of its agreed
contribution as set forth in the trust agreemente.

Section 5« Examination by state auditors The state
auditor shall examine the provisions of a trust agreeaent
drawn for the purpose of creating a trust pursuant to
[section 13 and shall advise the participants regarding the
adequacy of reserves and collateral insurance provided to
cover the estisated risk involvede

~Eng-

. 58 500
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SENATE BILL NO. 500

INTRODUCED BY ETCHARTy DOVERy GRAHAM

A BILL FOR AN ACT ENTITLED: "AN ACT TO AUTHORIZE THE
CREATION OF HEALTH CARE FACILITIES LIABILITY PROYECTION

TRUSTS.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Health care facilities trust authorized --
terms. {1} Any group or association of health care
facilitiess as defined in 50-5-101y that are licensed under
Title S50+ chapter 5e part 2+ say by an appropriate written
trust agreement creates maintaine adeinisters and operate 3
health care facilities liability protection trust with such
group or association as grantors and with such health care
facilities as beneficiérics for the purpose of protecting
against loss from payment of general public liability claims
Dased uPon Acis Or Umiasidis o
including but not limited to claims for malpractice.

(2) Such group or association shall operate as a
nonprofit domestic corporations The agreement shall specify
the trustee and the terms and conditions of the truste.

Section 2. Title to property -- powers of trustees.
{1} The trustee of a trust created pursuant to [section 1]

has legal title to all property belonging to the trust.
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{2} The trustee shall control and manage such property
and the business and affairs of the truste. He mays in
accordance with the trust agreemente, invest the trust
assetss Any-restrictions-imposed-on-investaents-by—-trustees
under-Fitie-F2-or-any-other-Nontons—statutes—do-not-oppiy-te
s-trust-erented-under-fsection-1je

t3) The trustees mays in accordance with powers
conferred by the trust agreemant or otherwise, perform all
acts necessary or desirable for the conduct of the business
of e-publie-&iabii&ty-+no¢fof IHE_IRUSI. Fhe-provisteons-of
Fitte-33-do-not-apply-te-a-persen-scting-in-the-copecity-~of
a-~-trustee-—-of--a--trust--ereated-under-fsection-t3w A _JRUST
CREATED UMOER {SECTION 1) 1S SUBJECT TO THE _PROVISIONS QF

TIILE _333s sxcapt--thoto—the--requiremsnta-of-33-2-10%-and
33-2-%if-say-he-sat-hys

“s--.-m.w-m.—momm-e&mi ,h

P - - -
cosetaataners
ISE _JRUSI__ASSETS _BY _A  SUREIY COMPANY _AUTHORIZED 10 DO
BUSINESS 1IN MONTANAS

Section 3. Trustee not 1Jiable to third personse. A

EXCEPT __AS _PROVIDED UNGER. TIYLE 72« _MCAe _AND _ANY OTHER

-2=- $8 500
SECOND PRINTING

THIRD READING
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MONTANA STATUTE: A& trustee of a trust created under {section
1] is not personally liable to third persons for acts or
omissions or obligations incurred when acting in such
capacitye Liability to third persons for such acts or
omissions or under such obligations extends to the whole of
the trust estate or so much thereof as is necessary to
discharge the liability.
Seetton-Sv-—timited--tiabidity--of-participating-health
core-fecitityv——No-heslth-care-fecitity—that-participotes-in
o-heotth--ecare--factiities-—tiobitity-—protection-—trust-—is
abte-—to--the-~trust--or--any--persoa--by--virtus--of-theat
participation-—beyond--the--fult--omount—--of---its---agreed
contribution-es-set-forth-in-the-trust-agreenents
SECTION &a THERE 15 A NMEW MCA SECTION THAT BEADS:
Limits of 1liabilitye Nothing herein shall limit the
liability incurred by any health care facility because of
activities not related to their participation in the trust
agresmant.
Seetion-Sev--Exsnination-by-stoate——suditorv——-Fhe--state
suditor-—shelt--exemine--the-provisions-of-e-trust-sgreement
drown-fer—-the--purpose--of--eresting--a--trust--pursuant--to
Fawction——iJ-ond-shoett-advise-the-perticipents-regerding-the
adequecy-of-reserves-end-cotiateral--insurence--provided--teo
cover-the—estinated-risk-inveotveds

SECIION 5.  THERE IS5 A NEW MCA SECTION IMAT READS:

-3- S8 500

2

3

SB 0500/03

Limit of coverages At no time shall the reinsurance or

excess insurance coverage of the trust be

million above the reserves of the truste.

-y

-~End~

less

than $1

58 500
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1 SENATE BILL NO. 500

2 INTRODUCED BY ETCHARTs DOVERs GRAHAM

3

4 A BILL FOR AN ACT ENTITLED: "AN ACT TO AUTHORIZE THE

s CREATIUN OF HEALTH CARE FACILITIES LIABILITY PROVECTIGN

6 TRUSTS."

7

8 BF IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

9 Section l. Health care facilities trust authorized -~
1C termse (1) Any group or association of health care
11 facilitiess as defined in 50-5-101¢ that are licensed wunder
12 Title S50+ chapter Ss part 2« may by an appropriate written
13 trust agreement createy mMmaintainy administery and operate a
14 health care facilities liability protection trust with such
15 group or association as grantors and with such health care
16 facilities as beneficiaries for the purpose of protecting
17 against loss from payment of general public liability claims
i8 based upon acts or omissions of such health care facilitiesy
19 incluging but not limited to claims for malpractices
20 2} Such group or association shall operate as a
<l nonprofit domestic corporation. The agreement snall specify
22 the trustee and the terms and conditions of the truste.

23 Section 2. Title to property =-- powers of trusteese
24 () The trustee of a trust created pursuaent to [section 1]
25 has legal title to all property belonging toc the trust.
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{2} The trustee shall control and manage such property
and thne business and affairs of the truste He mays in
accorcance with the trust aqgreementr invest the trust
assetss Any-restrrettons-imposed-on-rnvestments-by-trustees
under—Fitie-F2-or-any-other-Hontana-stetutes-do-not-eppiy-to
a-troat-created-under-fsection-tye

{3y The trustee mays in accordance with powers
conferred by the trust agreeaent or otherwises perform atl
acts necessary or desirable for the conduct of the business
of e-pubdre-irobirtity-insurer ITHE TRUST. Fhe-provisions-of
Fitte-33-do-not-epply-to-a-person-scting-+n-the-ecapacirty--of
a--trostee--of--a--trust--crested-under-feecetion—t4e A JTRUST
CREATED GUMODER {SECYIUON L] 1S_SuUBJECT IO _THE PROYISIONS _OF
IIILE _33s EXCEPT__IHAI _THE_ _REQUIREMENIS OF 33-2-103 AND
33-2-110 MAY BE HMEI. BY QBIAINING _REINSURANCE QR EXCESS
INSUAASCE IN SUCH ABOUNTS _AND_TYPE_AS_SHALL _2E _DETERMINEQ IO
BE__ACTUARIALLY SQUNQ BY THE COMMISSIONER QOF INSURANCE DASEDR
UZuN_AN_INDEPENDENI _ACTUARIAL SYUDY PROVIOED AI _THE _EXPENSE
QE__IKE_I1R8USI». except-that-the-requirementa-of-33-2-39%-and
33-2-iif-way-be-met-byt

tel--sphmraaton-nf-such-docusents-outtining-zeperntions
oazarecrequested-by-the-commiasioner-of _insurencet-and

thi--substasion-of-evidence-to-the-cosmiasioner-of-such
excesy---ynlucsncec-ccoverageo-—es-cpaysthes-required-cby-cthe

compiastoners

—2- SR 5¢0

REFEREWACE BILL
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1) _THE TRUSTEE MUST BE BONDED FOR_YHE EULL_AMQUNI__QF
IHE__TRUST_ _ASSEIS__BY _A__SURETY COMPANY _AUTHORIZEQ TQ _0Q
BUSINESS IN HUNIANAS

Section 3. Trustee not tiable te third nersonss &
EXCERPT __AS _PROYIDED UNDER CHAPIERS 20 aAND 21 OF TITLE 72s
MCAZ-AND-ANY¥-OFHER -MONFANA-SIARUEE. 4 trustee of o3 trust
created under [section 1] is not persondlly liable to third
persons for acts or omissions or obligations incurred when
acting in such capacitys Liability to third persons for
such acts or omissions or under such obligations extends to
the whote of the trust estate or so much thereof as is
necessary to discharge the lisbility.

Section-bu—-kimited-tiabitity-of--participating——health
care-focitrtyv--No-hesith-care-faciirty-that-participates-in
a--health--care-~-facristies-—tvebitity--protection--trust-+9
ttabte-to--the-—¢trust--or--o6ny--person--by--vértue-—of--that
partrerpatron---peyond---the---foli--amount--of--+t9--aqreed
contrrbutton-as-set-forth-+n-the-trust-ngreements

SECTION 4 THERE 13 A NEw MCA SECYION THAT READS:

Limits of liapilitye Nothing herein shall limit the
rrahvirty--rneurred--by~--any-heatth-core-foecrirty-decnuse-of
setivities-not-redoted-to-their-participation-—+n--the--trast
egreementv TQRT LIABILITY QF ANY HEALTH C(ARE FACILITYs

Secrian-Se--Fxamination——by--state-—saditorv--Fhe-stoate

suditor-shoati-examine-the-prevrerons—ef-—-o—-trust--eqreement

-3~ 58 5006
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drawn--fer--the--purpose--of--cresting--a--trost-purscant-to
fsection-1j-end-sheli-advise-the-participantas-regarding--the
sdecoacy--of--reserves--snd-cotiaterai-rnsurence-provided-to
cover-the-estimated-risk-invotveds
SECFIEN-S5a--FHERE-ZS-A-NEW-MEA-SEEFION-FHAZ-READS:
timret-of -coveragev--At-no-time-shatt-the-rernsorance-or
excess-+nsurance-coveraqge-of--the—-trust--be--}ess-—than--$1%
mritron-above-the-reserves-of-the-trusts

-End-

- s8 500



HOUSE OF REPRESENTATIVES
MARCH 7, 1979

BUSINESS & INDUSTRY COMMITTEE OF THE HOUSE, AMENDMENTS FOR SENATE
BILL 500, THIRD READING COPY, SECOND PRINTING, AS FOLLOWS:

1. Page 2, line 14.

Following: "TITLE 33"

Insert: " ,exept that the requirements of 33-2-109 and 33-2~110
may be met by obtaining reinsurance or excess insurance in such
amounts and type as shall be determined to be actuarially sound
by the commissioner of insurance based upon an independent
actuarial study provided at the expense of the trust”

2. Page 2, line 25.
Following: "UNDER"

Insert: "chapters 20 and 21 of"

3. Page 2, line 25 through line 1 on page 3,
Following: "MCA"

Strike: ", AND ANY OTHER MONTANA STATUTE"

4, Page 3.

Following: 1line 15
Strike: lines 16 thru 18 in their entirety
Insert: "tort liability of any health care facility."

5. Page 3, line 25 through line 3 on page 4.
Following: line 24
Strike: section 5 in its entirety.

AND AS AMENDED
BE_CONCURRED IN




STATE Law borl

TaRY

JAN 21980
OF [l T i

April 2, 1979

The Honorable William Mathers
Prasident of the Senate

State Capitol

Helena, Hontana 659601

The Honorable Harold Garke

Speaker of the House of Representatives
State Capitol

Helena, Montana 59601

Jear President ifathers and Speaker Gerke:

In accordance with the power vested in me as Governcr by the (onstitution
and laws of Montana, I hereby veto Senate Bill No. 500, "Al ACT TO AUTHORIZE
THE CREATION OF HEALTH CARL FACILITIES LIABILITY PROTECTION TRUSTS."

As introduced, Senate Bi11 No. 500 authorized the formation of trusts
by health care providers for the purpose of performing “all acts necessary
or desireble for the conduct of the business of a public l{ability insurer",
but exempting them from any of the provisions of the iontana Insurance Code
or any restrictions imposed on investments to be wade by the trustees under
any “ontana statute.

Certain amendments were made in the legislative process, mainly by
placing the trusts under the provisions of Title 33, lowever, Title 33 is
extremely broad in scope and since the amendments do not {dentify the
specific code provisions to be applied, it is not clear how the trusts are
to be regulated or taxed,

The Commissioner of Insurance, E.V. "Sonny" Omholt, has said that the
bi11 would be extremely difficult, 1f not impossibie, to administer. In a
letter to me dated iarch 29, 1979, Commissioner Omholt stated: "The
flagrant disregard for the insurance laws of the State of Montana, enacted
for the sole purpose of protecting the general public from {nadequately
fundad and improperly managed insurers,...make 1t imperative that I again
express my objections to this lagislation and strongly recommend a veto."

Under existing [ontana law, enacted for the benefit of hsalth care
providers in 1977, such providers may organize themselves as a domestic
insurance company for the purpose of transacting insurance. In this way
the providers could gain the benefit of premium rates based on Montana's
experience, #ithout sactificing the capital, reserve, and other regulatory
requirements that the public interest requires



The Honorable William Mathers
The Honorable Harold Gerke
March 30, 1979

Page Two

W Whhile I am sympathetic to the financial plight and high insurance
premiums many health care providers face, I do not feel that a poorly
conceived trust arrangement without assurances of protection for the public
is an acceptable solution to the problem.

For these reasons, I Eéruby veto Senate B111 No. 500.

Sincerely,

THOMAS L. JUDGE
Governor

cc: The Honorable Frank Murray



