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1 1 "46-14-201. Affirmative defense -- requirement of
2 INTRUDUCED BY 2 notice -- form of verdict and judgment. ti}-Mental-disease
3 3 ar-defect-excinding-responsibitity-+s-an—affirrntive-defense
& A BILL FOR AN ACT ENTITLED: AN ACT TO ELIMINATE  THE 4 which-the-defendant-sust-astabiish-by-a-prepondersnce—of-the
* DEFENSE OF MENTAL UISEASE OR DEFECT IN CRIMINAL ACTIONS AND 5 evidencew
6 0 PRIAVIDE AN ALTERNATIVE SENTENCING PRUCFDURE  To B 6 +2% Etvidence of mental disease or defect excluding
f FOLLOWED wHEN A CONVICTED OLFENDANT IS FOUNDG T2 HAVL © EEN 71 responstbridey is not admissiole jn_a trial gon the merjts
g SUFFENING FROM A MENTAL DISEASE OR DEFECT AT THF TIME OF THE a unless the defendants at the time of entering his plea of
3 CUMMISSI3N  UF TiHE OFFENSE 1F WHICH HE WAS CONVICTED; 9 not quilty or within 10 days thereafter or at such later
1 AMENDING  SECTIONS 46-14-10Ls 46-14-201 THROUGH 46-14-203, 10 time as the court may for good cause permitey files a written
11 46-14-213y 46-14-401y AND 46-15-301s MCA; REPEALING SiCTINNS 11 notice of his purpose to rely en-such-defenses
iz 46-14-211 AND 46-14-301 THROUGH 46-14-3C4, MCA." 12 £33--Fhe-defendent-shelti-give—simttar-notice-wheny-in-o
13 13 triit-on—the-meritav-he-intends-to-rety on a mental disease
14 £Y 1T ENACTED 3Y THE LEGISLATURE OF THE STATE OF MONTANA: 14 or defect to prove that he did not have a particular state
15 Secction la  Section 46-14-101s MLAy is amended to read: 15 of mind which is an essential element of the offense
14 "46-14-101la Mental disease or defcct  excloding 16 chargede Otherwiscs except on good cause showns he shall not
17 resnersinttity. tH¥-A-person—is-not-responsible-for-erivinal 17 introduce in his case in chief expert testimony in support
1. ennduet-rf-at—the-time-of-sueh-conduct—ns-e-result-of-mentad 18 of that defensee
19 disease-—-or--defect-—he-—+s--unebie-either-to-apprecinte-the 19 t43¥--Mhen-the-defendant—+3-sequitted—on—the—ground--of
20 eriminattrty-of-his-conduct-or-to-conform-his-con-uct-ta--the 20 mrntad-~disrase--or--defect--exciuding—-responsibitityy-—the
21 requirements-of-towe 21 verdict-and-the-judgment-ashati-so-stetew™
22 t2¥ As wused in this chapters the term "acntal disease 22 Section 3. Section 46-14-202y MCAy is amended to read:
23 or defect™ does not include an abnormality manifestod only 23 "46~-14-202. Psychiatric exaeination of defendante. (1)
24 oy repeated criminal or other antisccial conducte® 24 when the--defencent—hsa-filed-e-notice-of-intention-to-rety
25 Section 2« Section 45-14-201ls 4CAs is5 amended to read: 25 on—-the--defense—-of-—mentel-——-dirsesse--pr--defect-—exciuding
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responsibiticy——-eor there is reason to doubt h¥+s the
defendant®s fitness to proceed or reason to believe that
ment.:1 disesse or defect of the tofendant will sthorwise
tecome an issue in the causes the court shaltl ppoint a3t
fcast ocae qualified psychiatrist or shall request the
superintendent of Warm Springs state hospital to designate
at least one qualified psychiatristy which designation may
be or include himself, to examine and report upon the scntal
condition of the defendante

(2} The court may order the defendsnt to be committed
te o hospital or other suitable facility for the purnose of
the examination for a period of noet exceeding &0 days or
such longer period as the court determines to be necessary
for the purpose and may direct that a qualified psychiotrist
retained by the defendant be permitted to witness and
participate in the examinatione

{3) In the examination any method may be omployed
which is accepted by the wmedical profession for the
examination of those alleged to be suffering from mental
disease or defect."

Section 4e Section 46-14-203y MCAy is amended to read:

®45-149-203. Report ¢f the examination. {1} The report
of the examination shall include the following:

(a) a description of the nature of the examination;

(b a diagnosis of the mental condition of the
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defendant;

{c} if the defendant suffers from 3 mental disease or
defects an opinion as to his capacity to understand the
nroceedings against him and to assist in his own defensz;

td}i-—when-a-notiece-of-intention—to-rely—on-the—~-defense
of-—irresponsipritey——has--been——fitedy—an-opinion-as-to-the
abitity-of-the-defendant-to-eppreciate——the--erisinatrty——of
nis-conduet-or—to—conform-his—eonduet-te-the-reguirements-of
Yaw-at-the-time—of-the—erininad —conduet—chargeds and

te¥y(d) when directed by the courtes an opinion 3s to
the capacity of the defendant to have a particular state of
mind which is an element of the offense chargede

{2y If ¢the examination cannot be conducted by reason
of the unwillingness of the defendant to participate
thereine the vreport shall so state and shall includes if
possibles an opinion as to whether the unwillingness of the
defendant was the result of mental disease or defect.

(3) The report of the examination shall be filed 1n
triplicate with the clerk of courts who shall deliver copies
to the county attorney and to counsel for the defendant.”

Section S« Section 46-14-213+ HlAs is amended to read:

#46—-14~213« Psychiatric testimony upon triale (1) Upon
the trialy any psychiatrist who reported under 46-14-202 and
46-~14-203 may be called as a witness by the prosecution or

by the defensees If the issue is being tried before a ;u.ye
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the jury may not be informed that the psychiatrist was
designated by the court or by the superintendent of Warm
Sprinys staete hospitale Both the prosecution and the
defense may summon any other qualified psychiatrist or other
expert to testifyy but no one who has not examined the
lefendant is competent to testify to an expert opinion with
r:spect to the mental condition or—responstbidity of the
defendants as distinguished from the validity of the
procedure followed by or the general scientific propositions
stated by another witnesse

(2} HWhen a psychiatrist or other expert who has
examined the defendant testifies concerning the defendant®s
mental conditions he may make 3 statement as to the nature
of his examinations his diagnosis of the mantal condition of
the defendant at the time of the commission of the offense
chargeds and his opinion as to the ability of the defandant
to sppreciate-—the-eriminatity-ef-his-conducty—to-conform-his
condnet-to-the-requirements—of-tawy—or—te have a particultar
state of mind which is an element of the offense chargeds
Ths »wpart may make any explanation reasonahly serving to
clarify his diagnosis and opinion and say be cross—examined
as to any matter bearing on his competency or credibility or
the validity of his diagnosis or opinion.”

NMEW _SECTIQN, Section 6 Consideration of rental

disease or defect In sentencinge Whenever a defendant is
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convicted on a verdict or a plea of guilty and he claims
that at the time of the commission of the offense of which
he was convicted he was unable as a result of mental disease
of defect either to appreciate the criminality of his
conduct or to conform his conduct to the requirements of
1aws the sentencing court shall consider evidence obtained
as provided in  46-14-202 and 4&46-14-203 and any other
relevant evidence presented 3t the trial and shall require
such additional evidence as it considers necessary for the
determination of the issues incltuding examsination of the
defendant and a report thereof as provided in 46-14-202 and
&46-14-203.

NEW SECTIONe Section 7. Sentence to be imposed. (1)
If the court finds that the defendant at the time of the
commission of the offense of which he was convicted did not
suffer from a mertal disease or defect 3as described in
[section 6}e it shall sentence him as provided in Title 46y
<hapter 18.

{2) I1f the court finds that the defendant at the time
of the commission of the offense suffered from a mental
disease ur defect as described in [section 6}y any mandatory
siniaum sentence prescribed by law for the offense does not
apply and the court shall sentence him to:

{a) be committed to the custody of the superintendent

of Warm Springs state hospital to be placed in  an
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appropriate institution for custodys cares and treatment for
a period not to exceed the maximum term of imprisonment that
could be imnpos:d under subsection (1}

{d} underqe for such a pariod 3any other appropriate
course of treatment that is accepted by the medical
profassion and that will not present 3 Jangyer to the publice

{3) If the court sentences the d:fendant under
subsection (2){3)ey it way provide that the professional
person in charge of the institution in which the defendant
is placed may release the defendant on condition after a
specified period of time that is less than his period of
commitment if the professional person determines that the
defendant has been cured of the mental! disease or defact
found by the court and is no longer a3 danger to hieself or
otherss If the professional person releases the defendant
pursuant to this subsections he shall report the release and
the conditions placed on it to the courts.

NEM SECTION. Section 8« Recommitment after
conditional releases If baefore the expiration of the period
of commitment the court determines after hearing evidence
that a defendant who has been released under [section T(3)]
has not fulfilled the conditions of his release and that for
his own safety or the safety of others his conditional
release should be revokeds the court shall immediately order

him to be recosmmitted to the custody of the superintendent
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of wWarm Springs state hospital to be placed in the same or
another appropriate institution for custodys cares and
traatacnta

NEd SCLTIUMe Section 9. Discharge of defendant fron
supervisions At the expiration of the period of commitment
or period of treotment specified by the court under {section
7(2)]es the defandant must be discharged from custody and
further supervisions subject only to the law regarding the
civil commitment of persons suffering from serious menta)l
iltlnesses

Section 10. Section 46-14-40ks MCAy is amended to
read:

"46-14-401e Admissibility of staotements made during
examination or treatment. A statement made for the purposes
of psychiatric examination or treatment provided for in this
chapter by a person subjected to such examination or
treatment is not admissible in evidence against him in any
criminal proceedings__except a_ sentencing hearing conduct g
under [section 6] or & hearing on recompitment conducied
under [sectijon 8J]la on any issue other than that of bhis
mental conditione It is admissible on the issue of his
mental conditione whether or not it would otherwise be
considered a privileged communications unless it constitutes
an admission of guilit of the crime chargede J[p_ 3 _hearing
held _uoder [section 6] qor [section &]s ihe court may hear

-8-
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S5ection 1ll. Section #&6-15-301ls MCAy is amended to
read:

"46-15-301e Discovery of witnesses, notice of certain
defensess In all criminal cases originally triable in
district court the followi .g rules apply:

(1) For the purpose of notice only and to prevent
surprises the prosecution shall furnish to the defendant and
file with the clerk of the court at the time of arraignment
a list of the witnesses the prosecution intends to calle The
prosecution mays any time after arraigneents 3dd to the list
the names of any additional witnesses upon a showing of good
causes The list shall include the names and addresses of the
witnesseses This subsection does not apply to rebuttal
witn2ssess

(2) {a) For purpose of notice only and to prevent
surpris=y the defendant shall furnish to the prosecution and
file with the clerk of the courts at the time of entering
his plea of not guilty or within 10 days therceafter ar at
such later timz as the court may for good cause permite a
statement of intention to interpose the defense of wentsd
dtg=use-osr-defeety self-defensey or alibie.

{b1 If the defendant intends to interpose any of these

defensesy he shall also furnish to the prosecution and file
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with the clerk of the court the names and addresses of all
witnesses to be called by the defense in support thereofa
Pricr to trial the defendant mays upon motion and showing of
good causes add to the list of witnesses the names of any
additional witnessess After the trial CoOmMMEences .y no
witnesses may be called by the defendant in support of these
detensas  unless  the name of the witness is included on the
lists except upon good cause shown.”™

Section 12« Codificatione Sections & through 9 are
intended to be an integral part of Title 464 chapter l4&y and
the provisions of Title 46+ chapter 14+ apply to sections &
through 9e

Section 13. Repealere. Sections 46-14-211 and 46-14-301
through 46-14-304s MCAs are repedled.

-End-
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SENATE BILL NOe. 495

INTRODUCED BY TOWE, O'HARAs GALTs OLSONs ANDERSON
A BILL FOR AN ACY ENTITLED: ®AN ACT TO ELIMINATE THE
DEFENSE OF MENTAL DISEASE OR DEFECT IN CRIMINAL ACTIONS AND
TO PROVIDE AN ALTERNATIVE SENTENCING PROCEDURE TO BE
FOLLUWED WHEN A CONVICTED DEFENDANT IS FOUND TO HAVE BEEN
SUFFERING FROM A MENTAL DISEASE OR DEFECT AT THE TIME OF THE
COMMISSION OF THE DFFENSE OF WHICH HE WAS CONVICTED;
AMENDING SECTIONS 46-14-101y 46-14-201 THROUGH 46-14-203,
46-14-213s 46-14-401y AND 46-15-301e MCA; REPEALING SECTIONS

46-14-211 AND 46-14-301 THROUGH 46-14-304s MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1« Section #6-14-10ls MCAs is amended to read:
"46-14-101le Hental disease or defect exetuding

responsibitity. ti}-A-persen-is—not-responsibie-for-crimined

conduct-if-at-the-t+me-of-such-conduct-as-s-resuit-of-mentst
disesse-—or--defect-~he--+3--unasble—either-to-appreciate-the
eriminat+ty-of-hia-conduct-or-to-eonform-his-conduet-to--the
requirements-of-taww

$2y As wused in this chapters the term “"mental disease
or defect™ does not include an abnormality manifested only

by repeated criminal or other antisocial conduct.™

Section 2. Section 46-14-201s MCAy is amended to read:
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"46-14-201. Affirmative

notice -~ form of verdict and judgmeent. tif}--Mentel-—-disesse

defense -- requirement of

or-defect-excliuding-responsibitity-vs-on-offirmotive-defense
which-the-defendant-nust-estabiish-by-a-preponderance-of-the
evidences

t2¥ Evidence of mental disease or defect exeluding
responsibrdiby is not admissible jn a trial on the meritrs
unless the defendants at the time of entering his plea of
not guitty or within 10 days thereafter or at such later
time as the court may for good cause permits files a written
notice of his purpose to rely en-such-defenses

t3t--Fhe-defendant-shali-give-simitor-notice-whenr-in-o
triali--on-the-meritsy-h~-intenda-to-rety on a mental disease
or defect to prove that he did not have a particular state
of mind which is an essential element of the offense
chargeds Otherwises except on good cause showns he shall not
introduce in his case in chief expert testimony in support
of that defense.

thy--dhen—-the--defendant-is-scquitted-on-the-ground-of
mentat--disesse--or—-defect--excluding-~responsidbitityr--the
verdiret-and-the-judgment-shaii-so-stotes™

Section 3. Section 4#6-14-202¢ MCAs is amended to read:

"46~-14~202. Psychiatric exawmination of defendante (1)
whan the-defendant-has-filted-a-notice-of-intention—-to--rety

oen-—-the--defense--of--mental--disease——or--defect--exctuding

B 495

s
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responstbédéty-~or there is reason to doubt hee the
defendant®s fitness to proceed or reason to believe that
mental disease or defect of the defendant will otherwise
become an issue in the causes the court shall appoint at
least one qualified psychiatrist or shall request the
superintendent of Karm Springs state hospital to designate
at least one qualified psychiatristy which designation may
be or include himselfs to examine and report upon the mental
condition of the defendante

{2) The court may order the dafendant to be committed
to a hospital or other suitable facility for the purpose of
the examination for a period of not exceeding 60 days or
such longer period as the court determines to be necessary
for the purpose and may direct that a qualified psychiatrist
retained by the defendant be permitted to witness and
participate in the examination.

{3) 1In the examination any method may be employed
which is accepted by the medical profession for the
examination of those alleged to be suffering fros mental
disease or defect.”™

Section 4« Section 46-14-203, MCA, is amended to read:

"46-14-203. Report of the examinstione. {1) The report
of the examination shall include the following:

{a) a description of the nature of the examination;

(b} a diagnosis of the wental condition of the
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defendant;

{c} if the defendant suffers from a mental disease or
defects an opinion as to his capacity to understand the
proceedings agsinst hims and to assist in his own defense;

tdy--when--a-notice-of-intention-to-rely-on-the-defense
of-irresponsibirirty-has-been-fitedv-an--opini+on--ss--to--the
abitity-—of--the--defendont-to-appreciate-the-criminetity-of
nis-conduct-or-to-conform—his-conduct—to—the-regquirements-of
tou~at-the-tine-of-the-erininat-conduct-chargedt and

tedid} when directed by the courts an opinion as to
the capacity of the defendant tc have a particular state of
mind which is an element of the offense charged.

{2) If the examination cannot be conducted by reason
of the unwillingness of the defendant to participate
thereines the report shall so state and shall includes if
possibles an opinion as to whether the unwillingness of the
defendant was the result of mental disease or defect.

{3} The report of the examination shall be filed in
triplicate with the clerk of courts who shall deliver copies
to the county attorney and to counsel for the defendant.®

Section 5« Section 46-14-213s MCAy is amended to read:

%46-14-213« Psychiatric testimony upon triale (1} Upon
the trials any psychiatrist who reported under 46~14-202 and
46-14-203 may be called as a witness by the prosecution or

by the defenses If the issue is being tried before a juryr

-y SB 495
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the jury may not be informed that the psychiatrist was
designated by the court or by the superintendent of Warm
Springs state hospitale. Both the prosecution and the
dafense may summon any other qualified psychiatrist or other
expert to testifys but no one who has not examined the
defendant is competent to testify to an expert opinion with
respect to the mental condition er--responsibitity of the
defendante as distinguished from the vatidity of the
procedure followed by or the general scientific propositions
stated by another witnesss

{2) wWwhen a psychiatrist or other expert who has
examined the defendant testifies concerning the defendant's
mental conditions he may make a statement as to the nature
of his examinationy his diagnosis of the mental condition of
the defendant at the time of the commission of the offense
chargeds and his opinion as to the‘abi!ity of the defendant
to sppreciate-the-eriminadrty-of-his-conducty-to~conform-his
conduct--to-the-requirements—of-tawy-or-to have a particular
state of mind which is an element of the offense charged.
The expert may ®make any explanation reasonably serving to
clarify nis diagnosis and opinion and may be cross-examined
as to any matter bearing on his competency or credibility or
the validity of his diagnosis or opinion.™

NEW _SECTION, Section 6. Consideration of mental

disease or defect in sentencinges Whenever a defendant s
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convicted on a verdict or a ptea of guilty and he claims
that at the time of the commission of the offense of which
he was convicted he was unable as a result of mental disease
of defect either to appreciate the criminality of his
conduct or to confors his conduct to the requirements of
lawy the sentencing court shall consider evidence obtained
as provided in 46-14-202 and &6-14-203 and any other
relevant evidence presented at the trial and shall require
such additional evidence as it considers necessary for the
determination of the issuee including examination of the
defendant and a report thereof as provided in 46-14-202 and
46~14-203.

MEW SECTION, Section T« Sentence to be imposeds {1)
If the court finds that the defendant at the time of the
commission of the offense of which he was convicted did not
suffer from a mental disease or defect‘ as described in
{section 6]s it shall sentence him as provided in Title 46,
chapter 18.

{2) 1f the court finds that the defendant at the time
of the commission of the offense suffered from a mental
disease or defect as described in [section 6]+ any mandatory
minimua sentence prescribed by law for the offense does not
apply and the court shall sentence him to:

{3} be committed to the custody of the superintendent

of wWarm Springs state hospital to be placed in an

-6~ SB 495
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appropriate institution for custodys cares and treatsent for
a period not to exceed the maximum term of imprisonment that
could be imposed under subsection (1); or

{b) underge for such a period any other appropriate
course of treatment that is accepted by the medical
profession and that will not present a danger to the publice

3» If the court sentences the defonéant under
subsgction (2)(a)s it may provide that the professional
parson in charge of the institution in which the defendant
is placed may release the defendant on condition after a
specified period of time that is less than his period of
commiteent if the professional person determines that ths
defendant has been cured of the mental disease or defect
found by the court and is no longer a danger to himself or
otherse If the professional person releases the defendant
pursuant to this subsections he shall report the release and
the conditions placed on it to the courte

L83 A DEFENOANT WHOSE DISPOSETION OR SEMIENCE OOES NOT
ALLOM EOR _LONDETIONAL RELEASE BY THE PROFESSIOMAL PERSON 1IN
CHARGE_DE_IME _INSIIIUTION: AS PROVIOED IN_SUBSECTION (31s
HAY PETITLION THE SENFENCING COURY FOR REVIEW OF IHME SENTENCE
If THE PROFESSKONAL PERSON CERTIEIES JuAY THE DEFENDANI _MAS
BEEN _CURED__OF JHE MENYAL DISEASE OR DEFECY. THE SENTENCING
COURT MAY NAKE ANY CROER HOT INMCONSISTENT WITH 115 ORIGINMAL
SENTENCING AUTHORITY EXCEPT JHAT THE LENGIH OF CONFINEMENT

7= SB 495
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DR SUPERVISION MAY MOT BE INCREASED. THE PROFESSIONAL PERSON
SHALL REVIEW THE DEFENQAMI®S STATUS EACH YEAR.

NEM_SECTIONs Section 8. Recommitment after
conditional release. If before the expiration of the period
of commitment the court determines after hearing evidence
that a defendant who has been released under {[section 7(3)]
has not fulfilled the conditions of his release and that for
his own safety or the safety of others his conditional
relaase should be revokeds the court shall immediately order
hism to be recommitted to the custody of the superintendent
of Warm Springs state hospital to be placed in the same or
another appropriate institution for custodys cares and
treatment.

NEM _SECIIONs Section 9. Discharge of defendant from
supervisions At the expiration of the period of commitment
or period of treatment specifiad by the court under {section
T(2) )+ the defendant must be discharged from custody and
further supervisions subject only to the law regarding the
civil commitment of persons suffering from serious wental
illness.

Section 10- Section &6-14-401e¢ MCAy is amended to
read:

n46-164-401s Admissibility of .statements made during
examination or treatment. A statement made for the purposes

of psychiatric examination or treatment provided for in this

-8- SB 495
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chapter by a person subjected to such examination or
treatment is not admissible in evidence against him in any
criminal proceedings_gxcept a sentencing hearing _conducted
under__[section &) _or a hearing on recommitsent conductad

under _[sectiagn Bl on any issue other than that of his

mental conditione It is admissible on the issue of his
mental conditions whether or not it would otherwise be
considered a privileged communications unless it constitutes
an admission of gquilt of the crime charged. In _a_hearing
beld under [section ¢] or [section 8]e the _court @ay hear
and__consider _any _such statement aeyen if it constitutes ao
admission of guiits"

Section lle Section 4#6-15-30ly MWCAy is amended to
read:

"46-15-30le Discovery of witnessess notice of certain
defensese In all criminal cases originally triable in
district court the following rules apply:

(1) For the purpose of notice only and to prevent
surprises the prosecution shall furnish to the defendant and
file with the clerk of the court at the time of arraignment
a3 list of the witnesses the prosecution intends to c¢alls The
prosecution mays any time after arraignments add to the list
the names of any additional witnesses upon a showing of good
causes The list shall include the names and addresses of the

witnessess This subsection does not apply to rebuttal

-9~ 58 495
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witnessese

(2) (a) For purpose of notice only and to prevent
surprises the defendant shall furnish to the prosecution and
file with the clerk of the courte at the time of entering
his pltea of not guilty or within 10 days thereafter or at
such later time as the court say for goed cause permits a
statement of intention to interpose the defense of wmenta?
diseose-or-defecty self-defensevy or atibi.

{b} If the defendant intends to interpase any of these
defenseses he shall also furnish to the prosecution and File
with the clerk of the court the names and addresses of al}
witnesses to be called by the defense in support thereof.
Prier to trial the defendant mays upon motion and showing of
good causey add to the list of witnesses the names of any
additional witnesses. After the trial commencess:s no
witnesses may be called by the defendant in support of these
defenses unless the name of the witness is inctuded on the
Tists except upon good cause shown."

Section 12« Codification. Sections & through 9 are
intended to be an integral part of Title 46+ chapter 14y and
the provisions of Title 46+ chapter l&s apply to sections &
through 9.

Section 13. Repealer. Sections #6-14-211 and 46-14-301
through 46~14~-304s MCAs are repealed.

-End-
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