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1 BILL NO. 4ZQ£EZ 1 {d) except as provided in subsection (2} all
2 INTRODUCED 3Y 2 conveyancess including aircrafty vehicless and vessels:

3 3 ti}y which are used or intended for use in unlawfully
4 A BILL FOR AN ACT ENTITLED: ™aN ALT TO PROYIDE FNR  SETIURE " transporting or in any manner facilitating the
S AND FORFEITURE OF CONTROLLED SUBSTANCES AND IMPLEMENTS AND s transportation of anything enumerated in subsection (1)(a)
6 CONVEYANCES USED IN DANGEROUS DRUG VWIOLATIONS.® 6 or (1)(b) for the purpose of sale or receipt of such thing;
7 7 tii) in which a controlled substance is unlawfully
8 BE IT ENACTED BY THE LEGISLATURE DF THE STATE OF MONTANA: 8 kepts depositeds or concealed; or

9 Section l« Oefinition of controlled substance. As used 9 (iii) in which a controlled substance is unlawfully
10 in {this act]e "controlled substance™ weans any substance 10 possessed by an occupant; and

11 designated as a dangerous drug pursuant to [Title 50« 11 (e} 211 bookss recordsse and research products and
12 chapter 32s parts 1 and 2]. 12 materialsy including formulasy microfilme tapesy and data,
13 Section 2. Things that are subject to forfeiture. ({1} 13 that are used or intended for use in violation of Title &S,
14 The following are subject to forfeiture: 14 chapter 9.

15 {a) all contrelled substances that have been 15 (2) (3) No conveyance used by a person as 2 common
fv manufacturedsy distributedy prepareds cultivateds compoundeds 16 carrier in the transaction of business as a common carrier
17 processeds or possessed in violation of Title 45+ chapter 9; 17 is subject to forfeiture under this section unless it
1a (b) 211 moneys raw materialss productss and equipment 18 appears that the owner or other person in charge of the
19 of any kind that are used or intended for wusc in 19 conveyance is a consenting party or privy to a violation of
20 manufacturings preparings cultivatinige compoundings 20 Title 45¢ chapter 9.

21 processings deliverings importings or exportini  any 21 (b} No convceyance is subject to forfeiture under this
22 controlled substance in vicolation of Title 45 chapter ©9; 22 section because of any act or omission established by the
23 (c} 3l property that is used or intended for usv as a 23 owner of the conveyance to have been comsmitted or owmitted
Z4 container for anything enumerated in subsection (l}{e) or 24 without his knowledge or consenta

25 (L (b)s 25 {c} A forfeiture of a conveyance encumbered by a bona
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fida security interest is suhjact‘to the interest of the
secured party if he neither had knowledye of nor cunsentad
to ony violation of Title &5+ chapter 9.

Section 3« When property may be seizede (1) A peace
officer who has probable cause ta @oke an sreest fur a
violation of Title 45y chapter 9+ probable cause to be=licve
that a conveyance has been used or is intended to bu v.el to
unlawfully transport a controlled substances or prohable
cause to believe that a conveyance has been wused to k=2epr
deposite or conceal a controlled substance shall scize the
conveyance so used or intended to be used or any conveyaonce
in which a controlled substance is unlawfully possassed by
In otcupante He shall ismediatcly deliver a conveyance that
he seizas to the sheriff of the county in which the ssizure
is mades to be held as evidence until forfeiture is declared
or retease ordered.

{(2) Al property subject to forfeiture under [saction
1] ®=say be seized by a peace officer under 3 search warrant
issued by a district court having jurisdiction over the
propertye Seizure without a warrant aay be made if:

{a) the seizure is incident to an arrest or a search
under a search warrant issuwed for another purpose or an
inspection under an administrative inspection warrant;

{b} the property subject to seizure has been the

subject of a prior judgment in favor of the state in 2
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criminal proceeding or a forfeiture proceeding based on
fthis act];

(¢) the peace officer has probable cause to believe
that the propurty is directly or indirectly dangerous to
health or safety; orf

{d} the peace officer has probable cause to believe
that the property was wused or is intendad to be used in
violation of Title 45+ chapter 9.

Section 4« Summary forfeiture of certain controlled
substancese Controlled substances that are possesseds
transferrade offared for transfers manufactureds prepareds
cultivateds compoundeds or processed in violation of Title
45¢ chapter 9y and that are seized under the provisions of
fthis act) are contraband and shall be summarily forfeited
to the statee Controlled substances which are seized or come
into the possession of the state and the owners of which are
unknown ara contraband and shall be summarily forfeited to
the statees

Section 5. Notice of seizure and intention to
institute forfeiture proceedings. A peace officer or an
officer of the seizing agency who seizes any property other
than controlled substances under the orovisions of [this
act] shally within 45 days of the seizures file a notice of
the seizure and intention to institute forfeiture

proceedings with the clerk of the district court of -he
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county in which the seiZure occurse and the clerk shall
serve notice therecf on all owners or claimants of the
property by one of the following methods:

{1} upon an owner or claimant whose rights titles or
interest is of record in the division of motor vehicless by
mailing a copy of the notice by certified or registered mail
to the address on the records of the division;

{2) upon an owner or claimant whose name and address
are Xnownsy by mailing a copy of the notice by cartified or
registered mail to his last—known address;

{3) upon an owner or claimant whose address in unknown
but who is believed to have an interest in the propertys by
publication in one issue of a newspaper of qencral
circulation in the county where the seizZure occurred ore &f
there is no such newspapers by publication in one issue of a
nowspaper of general circulation in an adjoining countye

Section 6« Answer to 2allagations concerning wusec of
property. Within 20 days after the mailing or publication of
the notices the owner or claimant of the seized property
shall file a verified answer to the alleqations concerning
the use of the property contained in the notice of sqirure
and intention to institute Fforfeiture proceedingse No
extension of the time for filing the answer may be granteds
and failure to answer wWwithin 20 Jdays bars the ownor or

claimaent from presenting evidence at any suhsequent
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evidentiary hearing uniess extraordinary circumstances
exisSte

Section 7. Procedure following answer or expiration of
time for answeringe (1) If a verified answer to the notice
is not filed within 20 days after the msiling or publication
of the notices the court shall hear evidence on the charge
of unlawful use of the property and upon wmotion may order
the property forfeited to the states

(2) If a3 verified answer is filed within 20 dayss the
forfeiture proceadings shall be set for hearing without a
jury not less than 30 days after the answer is filed. Notice
of the hearing shall be given in the manner provided for
service of notice of seizurce

Section Be Proof required or permitted at hearinge (1)
At the hearing any owner or claimant who has a verified
answer on file w3y show by comspetent evidence that the
propurty was not used for the purpose chargeds

t2Y A claimant of a security interest in the property
may prove that his security interest is bona fide and that
it was created after a reasonable investigation of the moral
responsibilitye characters and reputation of the purchaser
and without knowledge that the property was being or was to
be used for the purpose chargede Howevers no person who has
a3 lien dependent upon possession for compensation to which

he is lagally entitled for making repairs or performing
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labor ugons furnishing supplies or materials fors or
providing storages repairs or safekeeping of any -~roperty
and no person doing business under any law of this st te or
the Jnited Status relating to financial institutiznse  as
defined in 32-6-103s loan companiese or liconsed prwnirokers
or royularly engaged in the business of selling the oroperty
ar of ourchasing conditional sales controcts for  the
preperty may be required to prove that his security intarast
was created after a reasonable iavestigation of the moral
responsivilitys characters and reputation of  +io cwnirs
purcthasers or person in possession of the property when it
was brought to such persone

Section %a Disposition of property following hearings
(1) If the court finds that the property was not u.:d for
the purpose chargedo it shall order the property raltensed to
the cwner of record as of the date of the seizure.

{2} [f the court finds that the property wos used for
the purpose chargeds the property shall be disposed of as
follows:

ta) If proper proof of his claim is presented at the
hearing by the holder of a security interests the court
shatl order the property released to the holder of the
security interest if the amount due hiam is equal to or in
excess of the value of the property as of the date of

seizures It being the purpose of [this act] to forfeit only
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the rights titles or interest of the owner. If the amount
due the holder of the security interest is less than the
value of the propertys the property must be sold at public
auction by the sheriff of the county in which the seizure
was made in the same wmanner provided by law for the sate of
proparty under execution or the state may return the
propsrty to the holder of the sacurity interest without
proceading with an auctione

(b} IfF no claimant exists and the confiscating agency
wishes to vretain the property for its official uses it may
do soe If such property is not to be retaineds it must be
sold as provided in subsection (2)(a)e

(c) If a claimant who has presented proper proof of
his claim exists and the confiscating agency wishes to
retain the property for its official wuses it may do so
provided it compensates the claimant in the amount of the
szeurity interest outstanding at the time of the seizure.

Section 10. Disposition of proceeds of sales Whene :r
property is seizedy forfeitedy and sold under the provisions
of [this act)s the net proceeds of the sale must be
distributed as follows:

{1} to the holders of security interests who have
presented proper proof of their claimse if anys up to the
amount of their interests in the property;

{2} the remainders if anys to the county treasurcr of

-R—
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the county in which the property was seizede for deposit in
the county general funds except as provided in subsection
(313

[{3) if the property was seized within the corporate
limits of a city or town by a law enforcement agency of that
city or towne the remainders if anys to the city or town
treasurer for deposit in the city or town general fund.

-End-

%

33
~)
N



46th Legislature LC 1310702 LC 1310701

1 BILL M.M 1 {d) except as provided in subsection (2)s all

2 INTRODUCED BY 2 conveyancess including aircrafts vehicless and vessels:

w
w

(i) which are used or intended for use in unlawfully

& A BILL FOR AN ACT ENTITLED: ®AR ACT TO PROVIDE FOR SEIZURE % transporting or in any wmamner facilitating the
S AND FDRFEITURE OF CONTROLLED SUBSTANCES AND IMPLEMENTS AND S transportation of anything enumerated in subsection (1)(3)
& CONVEYANCES USED IN DANGEROUS DRUG VIOLATIONS." 6 or (1){b) for the purpose of sale or receipt of such thing:
T 7 {it} in which a comrolled substance is unlawfully
8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE DF MONTANA: 8 kepts depositeds or concealed; or

9 Section 1. Definition of controlled substance. As used P (ii1) In which a controlled substance is unlawfully
10 in [this act)s "controlled substance® wmeans any substance 10 possessed by an occupant; and

1: designated as a dangerous drug pursuant to ([Title 50, i1 te) a3l bookses recordse and research products and
12 chapter 32+ parts 1 and 2]. 12 materialse including forsulasy microfilms tapess and datae
13 Section ze Things that are subject to forfaiture. (1) 13 that are used or intended for use in violation of Title 4Ss
14 The follewing are subject to forfeiture: 14 chapter 9.

15 {a) al controlled substances that have been 15 {2) (a) No conveyance used by a person 8s a comson
Lo manufactureds distributeds prepareds cultivateds compoundeds 16 carrier in the transaction of business as a common carrier
17 processeds or possessed in violation of Title 45, chapter 9; 17 is. subject to forfeiture under this section unltess it
13 {b) all moneys raw materialss productse and equipment iB appears that the owner or other person in charge of the
is of any kind that are wused or intended for wuse in 19 conveyance is a consenting party or privy to a violation of
20 manufacturings preparings cultivatings compoundings 20 Title 45 chapter 9.

21 processings deliverings importings or exporting any 21 (b} Mo conveyance is subject to forfeiture under this
2 controlled substance in violation of Title 45+ chapter 9; 22 section because of any act or omission established by the
23 {c} all property that is used or intended for use as 2 23 owner of the conveyance to have been committed of omitted
24 container for anything enumerated in subsection (1){(a} or 24 without his knowledge or consente

25 (1){b); - 25 {c) A forfeiture of 2 conveyance encumbered by a bona
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fide security Interest is subject to the interest of the
sacured party if he neither had knowledge of nor consented
to any violation of Title 45+ chapter 9.

Section 3. ngn property may be seizede {1} A peace
officer who has probable cause to make an arrest for a
violation of Title 45¢ chapter 9. probable cause to believe
that a conveyance has been used or is intended to'be used to
unlawfully transport a controlled substances or probable
cause to believe that a conveyance has been used to keeps
deposite or conceal a controlled substance shall seize the
conveyance so used or intended to be used or any conveyance
in which a controlled substance is unlawfully possessed by
an occupante He shall lewediately deliver a3 conveyance that
he seizes to the sheriff of the county in which the seizure
is madas to be held as evidence untll forfeiture is declared
or release ordered.

{2) Al property subject to forfeiture under {section
1] may be seized by a peace officer under a search wmarrant
issued by a district court having Jurisdiction over the
property. Seizure without a warrant may be msade if:

{a)] the seizure is Incident to an arrest or a search
under a search warrant issved for another purpose or an
Iinspection under an administrative inspection warrant;

{b} the property subject to seizure has been the

subject of a prior judgment in favor of the state in &
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criminal proceeding or a forfeiture proceeding based on
[this act];

{c) the peace officer has probable cause to believe
that the property is directly or indirectly dangerous to
health or safetyi or

{d) the peace officer has probable cause to believe
that the property was used or is intended to be used in
violation of Title 45+ chapter %.

Section 4« Summary forfeiture of certain controlled
substancess Controlled substances that are possessedsy
transferreds offered for transfery manufacturedes prepareds
cultivateds compoundeds or processed in violation of Title
45s chapter 9y and that are seized under the provisions of
{this act] are contraband and shall be summarily forfeited
te the state. Controlled substances which are seized or come
into the possession of the state and the owners of which are
unknown are contraband and shall be summarily forfeited to
the statee

Section 5 MNotice of seizure and intention to
institute forfelture proceedingse A peace officer or an
officer of the seizing agency who seizes any property other
than controlled substances under the provisions of [this
act] shalle within 45 days of the seizusres file a notice of
the seizure and intention to institute forfeiture

proceedings with the clerk of the district court of °
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county in which the seizure occursey and the clerk shal}l
serve notice therecf on all owners or claimants of the
property by one of the following methods:

{1) wupon an owner or claimant whose rights titles or
interest is of record in the division of motor vehicless by
mailing a copy of the notice by certified or registered mail
to the address on the records of the division;

{2) wupon an owner or claimant whose name and address
are knowns by mailing a copy of the notice by certified or
registered mail to his last-known address;

{3) upon an owner or claimant whose address In unknown
but who is believed to have an interest in the propertys by
publication in one issue of a newspaper of general
circulation in the county where the seizure occurred ore if
there is no such newspapere by publication in one issue of 2
newspaper of general circulation in an adjoining county.

Section 6. Answer to allegations concerning wuse of
propertye Within 20 days after the mailing or publication of
the notices the owner or claimant of the seized property
shall file a verified answer to the allegations concerning
the use of the property contained in the notice of scizure
and intention to Institute forfeiture proceedings. HNo
extension of the time for filing the-ansuer may be qranteds
and failure to answer within 20 days bars the owner or

claimant from presenting evidonce at any subsequent
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evidontiary hearing unless extraordinary circumstances
existe V

Section Te Procedure following answer or expiration of
time for answerings (1) 3f a varified answer to the notice
is not filed within 20 days after the mailing or publication
of the notices the court shall hear evidence on the charge
of untawful use of the preperty and upon wmotion may order
the property forfeited to the state.

2 If a vgrifl-d answer 3: filed within 20 dayses the
forfelture procsedings shall be set for hearing without a
Jjury not less than 30 days sfter the snswer s fiteds Notice
of the hearing shall be given in the sanner provided for
service of notice of seizures

Section 8. Proof required or permitted at hearing. {1}
At the hearing any owner or clatmant who has a3 verified
answer on file may show by competent evidence that the
property was not used for the purpose charged.

(2) A claimant of 3 security interest in the property
may prove that his security interest is bona fide and that
it was craated after a reasonable investigation of the moral
responsibititys characters and reputation of the purchaser
and without knowledge that the property was being or was to
be used for the purpose charged. Howevers no person who has
a lien dependent upon possession for compensation to which

he is legally entitled for saking vrepairs or performing
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labor upons furnishing supplies or saterials fors or
providing storagees repaire or safekeeping of any property
and no person doing business under any Yaw of this state or
the United States relating to financial institutionse as
defined in 32-6-103+ loan companiess or licensed pawnbrokers
or regularly engaged in the business of selling the property
or of purchasing conditional sales contract; for the
property may ba required to prove that his security Interest
wds created after a reasonadle investigation of the wmoral
responsibilitys characters and reputation of the owners
purchasere or person in possession of the property when it
was brought to such person.

Section 9. Disposition of property following hearing.
(1) If the court finds that the property was not used for
the purpase chargedy it shall order the property released to
the owner of record as of the date of the seizure.

{2) If the court finds that the property was used for
the purpose chargeds the property shall be disposed of as
follows:

{a} If proper proof of his clais is presented at the
hearing by the holder of a security intereste the court
shall order the property released to the holder of the
security Interest if the amount due him is equal to or in
excess of the valu: of the property as of the date of

seizures it being the purpose of [this act) to forfeit oaly
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the rights titles or interest of the owner. If the amount
due the holder of the security interest is 1less than the
value of the propertys the property must be sold at public
auction by the sheri f of the county in which the seizure
was made in the same manher provided by lauw for the sale of
property under execution or the state may return the
property to the holder of the security interest without
proceeding with an auctione

(by If no claimant exists and the confiscating agency
wishes to retain the property for its official uses it may
do soe If such property is not to be retainedes it must be
sold as provided in subsection {(2)(a).

{c} If a claimant who has presented proper proof of
his claim exists and the confiscating agency wishes to
retain the property for its official uses it may do so
provided it compensates the claimant in the amount of the
security interest outstanding at the time of the seizure.

Section 10. Disposition of proceeds of sales. Whenever
property is seizedy forfeiteds and sold under the provisions
of {this act)s the net proceeds of the sale mwust be
distributed as follows:

{1) to the holders of security interests who have

presented proper proof of their claimsy if anys up to the

. amount of their interests in the propertys

(2) the remainders if anys to the county treasurer ot
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the county in which the property was seizede for deposit in
the county general fundes except as provided In subsection
{3)s

{3} if the property was seized within the corporate
limits of a city or town by a law enforcesent agency of that
city or towns the remainders If anys to the city or town
treasurer for deposit in the city or town general funde

~End-
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SENATE BILL MD. %482

INTRODUCED BY Be BROWN

A BILL FOR AN ACT ENTITLEOD: “AN ACT TO PROVIDE FOR SEIZURE
AND FORFEITURE OF CONTROLLED SUBSTANCES AND IMPLEMENTS AND
CONVEYANCES USED IN DANGEROUS DRUG VEIOLATIONS.®

BE IT EMACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section l. Definition of controlled substance. As used
in [this act Js "controlled substance™ means any substance
designated as a dangerous drug pursuant to [Title 50,
chapter 32¢ parts 1 and 2].

Section 2« Things that are subject to forfeiture. (1)
The following are subject to forfeiture:

tay all controlled substances that have been
manufactureds distributeds prepareds cultivateds compoundeds
processeds or possessed in violation of Title 45+ chapter 9;

{b} a¥l moneys raw materialse productse and equipment
of any kind that are used or intended for use in
manuf acturinge preparingc' cuttivatings compoundings
processingy deliveringy importings or exporting any
controlied substance in violation of Title 4S5s chapter 9
EXCEPT ITEMS _LSED OR _INTENOED FOR USE IN CONNECTION WETH
QUANTITIES OF MARIJUANA IN AMOQUNTS LESS THAN 1 KILOGRAM;

(c} EXCEPY _AS PROVIDED IN SUBSECTION {2)1{0}s aN
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property that is used or intended for use as a container for
anything enuserated in subsection (1){a) or {1)(b);

(d} except as provided in subsection (2)» all
conveyancess including aircrafts vehiclessy and vessels:

{i) which are used or intended for use in untawfully
transporting or in any manner facilitating the
transportation of anything enumerated in subsection (1}{a}
or (1)(b) for the purpose of s2le or receipt of such thing;

{ié) in which a controlled substance is unlawfully
kepts depositeds or concealed; or

{ili) in which a controlled substance is unlawfully
possessed by an occupanti and

{e) all bookse recordss and research products and
materialss including formulase microfilme tapesy and datae
that are used or intended for use in violation of Title 45,
chapter 9.

{2) (3) No conveyance used by a person as a common
carrier in the transaction ¢f business as a common carrier
is subject to forfeiture under this section unless it
appears that the owner or other person in charge of the
conveyance is a consenting party or privy to a violation of
Title 45y chapter 9.

{b} No conveyance is subject to forfeiture under this
section because of any act or omission established by the

owner of the conveyance to have been committed or omitted

~2- SB 482

SECOND PRINTING
THIRD READING



10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

S8 D482/02

without his knowledge or consente

(c) A forfeiture of a conveyance encumbered by a bona
fide security interest is subject to the interest of the
secured party if he neither had knowledge of nor consented
to any violatlon of Title 45+ chapter 9.

L0h MO CONVEYANCE OR = LONTAINER IS _ SUBJELT X0
EQREEITURE UNDER THIS SECTYION IF IT WAS USED OR INTENOED FOR
USE I TRANSPORTING LESS THAN 1 KILOGRAM OF MARLJUANAS

Section 3« When property msay be seizeds (1) A peace
officer who has probable cause to sake an arrest for a
violation of Title 45, chapter 9y probable cause to bhelieve
that a conveyance has been used or is intended to be used to
untawfully transport a controlled substances or probable
cause to believe that a conveyance has been used to keepy
deposits or conceal a controlled substance shall seize the
conveyance s$o used or intended to be used or any conveyance
in which a controlled substance is unlawfully possessed by
an occupant. He shall imswmediately deliver a conveyance that
he seizes to the sheriff of the county in which the seizure
is mades to be held as evidence until forfeiture is declared
or release ordered.

{2) Al1 property subject to forfeiture under [section
1] may be seized by a peace officer under a search warrant
issued by a district court having juritdiction over the

propertye. Seizure without a warrant eay be sade if:

-3- SB 4A2
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{a) the seizure is incident to an arrest or a search
under a search warrant Iissued for another purpose or an
inspection under an adwministrative inspection warranti

{b) the property subject to seizure has been the
subject of a prior judgment in favor of the state in a
criminal proceeding or a forfeiture proceeding based on
[this act]);

(c) the peace officer has probable cause to believe
that the property is directly or indirectly dangerous to
health or safety; or

{d} the peace officer has probable cause to believe
that the property was used or is intended to be wused in
violation of Title 45y chapter 9.

Section 4. Summary forfeiture of certain controllea
substancese. Controlled substances that are possesseds
transferredsy offered Ffor transfers manufactureds prepareds
cultivatedy compoundeds or processed in violation of Title
45s chapter 9, and that are seized under the provisions of
[this act] are contraband and shall be summarily forfeited
to the statee Controlled substances which are seized or come
into the possession of the state and the owners of which are
unknown are contraband and shall be summarily forfeited to
the state.

Sectign 5s Motice of seizure and intention to

institute Torfeiture proce=dingse & peaze officer or an

gy $3 4B.
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officer of the seizing agency who seizes any property other
than controlled substances under the provisions of [this
act] shally within 45 days of the seizurey file a notice of
the seizure and intention to institute forfeiture
proceedings with the clerk of the district court of the
county in which the seizure occurse and the clerk shall
serve notice thereof on all owners or claimants of the
property by one of the following methods:

{1} upon an owner or claimant whose righty titley orF
interest is of record in the division of motor vehicless by
mailing a copy of the notice by certified or registered mail
to the address on the records of the division;

{2} upon an owner or claimant whose name and address
are knowns by mailing a copy of the notice by certified or
registered mail to his last-known address;

{3} upon an owner or claimant whose address in unknown
but who is believed to have an interest in the propertys by
publication in one issue of a newspaper of general
circulation in the county where the seizure occurred ore #f
there is no such newspapery by publication in one issue of a
newspaper of general circulation in an adjoining county.

Section 6. Answer to allegations concerning use of
property. Within 20 days after the mailing or publication of
the noticey the owner or claimant of the seized property

shall file a verified answer to the allegations concerning
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the wuse of the property contained in the notice of seizure
and intention to institute forfeiture proceedingse No
extension of the time for filing the answer may be granted,
and failure to answer within 20 days bars the owner or
claimant from presenting evidence at any subsequent
evidentiary hearing unless extraordinary circumstances
existes

Section Te Procedure following answer or expiration of
time for answeringe {l1) If a verified answer to the notice
is not fited within 20 days after the mailing or publication
of the notices the court shall hear evidence on the charge
of unlawful use of the property and upon motion may order
the property forfeited to the states

(2) 1f a verified answer is fited within 20 dayse the
forfeiture proceedings shall be set for hearing without a
Jury not Yess than 30 days after the answer is fileda. Notice
of the hearing shall be given in the wsanner provided for
service of notice of seizure.

Section Be Proof required or permitted at hearinge (1)
At the hearing any owner or claiwmant who has a verified
answer on file may show by competent evidence that the
property was not used for the purpese chargede.

{2) A claimant of a security interest in the property
may prove that his security interast is bona fide and that

it wos created after a reasonable investigation of the moral
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responsibilitys charactery and reputation of the purchaser
and without knowledge that the property was being or was to
be used for the purpose chargede Howevers no person who has
a lien dependent upon possession for compensation to which
he is legally entitled for aaking repairs or performing
Yabor wupone furnishing supplies or wmaterials forye or
providing storages repaire or safekeeping of any property
and no person doing business under any law of this state or
the United States relating to financial institutionss as
defined in 32-6-103+ loan companiessy or licensed pawnbrokers
or regularly engaged in the business of selling the property
or of purchasing conditional sales contracts for the
property may be required to prove that his security interest
was created after a reasonable investigation of the morat
responsibiltitys charactery and reputation of the owners
purchasers or person in possession of the property when it
was brought to such persons

Section 9. Disposition of property following hearing.
(1) If the court finds that the property was not used for
the purpose chargeds it shall order the property released to
the owner of record as of the date of the seizure.

{2) 1If the court finds that the property was used for
the purpose chirgeds the property shall be disposed of as
follows:

{a) If proper proof of his claim is nresented at the
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hearing by the holder of a security intereste the court
shall order the property released to the holder of the
security interest if the amount due him is equal to or in
excess of the value of the property as of the date of
seizures It being the purpose of [this act] to forfeit only
the rights titles or interest of the owner. If the amount
due the holder of the security interest is less than the
value of the propertys the property must be sold at public
auction by the sheriff of the county in which the seizure
was made in the same manner provided by law for the sale of
property under execution or the state wsay return the
property to the holder of the security interest without
proceeding with an auction.

{b} 1If no claimant exists and the confiscating agency
wishes to retain the property for its official uses it may
do soe. If such property is not to be retaineds it must be
sold as provided in subsection (2)(3a)e

(c} If a claimant who has presented proper proof of
his claim exists and the confiscating agency wishes to
retain the property for its official wusey it may do so
provided it compensates the claimant in the amount of the
security interest outstanding at the time of the seizure.

Section 10. Oisposition of proceeds of salee. Whenever
property is seizedy forfeitedy and s0ld under the provisions

of {tinis soti. Lhe sl proces .l f the sale must be
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distributed as foilows:

{1} to the holders of security interests who have
presented proper proof of their claimsy if anys up to the
amount of their interests in the property;

(2) the remainders if anys to the county treasurer of
the county in which the property was seizedy for deposit in
the county general fundy except as provided in subsection
(3);

{3) if the property was seized within the corporate
limits of a city or town by 3 1aw enforcement agency of that
City or towns the remainders if anys to the city or town
treasurer for deposit in the city or town general fund.

-End-
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SENATE BILL NO. 482

INTROODUCED BY B. BROWN

A BILL FOR AN ACT ENTITLED: ™AN ACT TO PROVIDE FOR SEIZURE
AND FORFEITURE OF CONTROLLED SUBSTANCES AND IMPLEMENTS AND

CONVEYANCES USED IN DANGEROUS DRUG VIOLATIONS.®

BE IT ENACTED BY YHE LEGISLATURE OF THE STATE OF MONFANA:

Section 1« Definition of controlled substance. As used
in [this act]e "controlled substance® wmeans any substance
designated as a dangerous drug pursuant to [Title 50,
chapter 32+ parts 1 and 2].

Section 2« Things that are subject to forfeiture. (1)
The following are subject to forfeiture:

(a) all controliled substances that have bean
sanufactureds distributeds prepareds cultivatedsy compounded,
processeds or possessed in violation of Title 45y chapter 9;

(b} all moneys raw materialss productse and equipment
of any kind that are wuwsed or intended for wuse in
manufacturings preparinge cultivatings compoundinge
processings deliverings importings or exporting any
controlled substance in violation of Title 45+ chapter 93
EXCEPY JYEMS USED OR INTENDED FOR USE IN CONNECTION WITH
QUANTITIES OF MARIJUANA IN AMOUNTS LESS THAN 2-KILOG6RAM 250
GRAMS;
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(c) EXCERT__aS__BROYIDED _IN__SUBSECTION _(2){D)s all
property that is used or intenged for use as a container for
dnytning enumerated in subsection (l)(a) or (1)(b)3

{y) except as provided in subsection {2)« al
conveyancess including aircrafty vehicless and vessels:

(i1 which are wused or intended for use in unlawfully
tronspartinag or in any sanner facilitating the
tronsporeation of anything enumerated in subsection (1)(a})
or {(1)1(b) for the purpose of sasle or receipt of such thing;

tii) in ahich a controlted substance is unlawfully
xepts depositede or concealeo: or

t1i1) in which a controlled substance is unlawfully
possassed by an occupant; and

e} o1 booksy recordsy and research products and
materialse inciuding formulassy microfilms tapess and datae
that are used or intended for use in violation of Title 45,
chanter Y.

(2} {a) bo conveyance used by a person as & common
carraer in  the transaction of business as a common carrier
15 subject to forfeiture under this section wunless it
apafars that the owner or other person in charge of the
conveyance is a consenting party or privy to a violation of
Title 45+ chapter 9.

(b} No conveyance is subject to forfeiture under this

section Lecause of any act or omission established by the

-2~ 58 482
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owner of the convevance to have been committed or omitted
without his knowledqge or consente

tc) A forfeiture of a conveyance encumbered by a bona
fide security «nterest is 5subject to the interest of the
secured party if he neither had knowledge of nor consented
to any violation of Title 4%y chapter 9.

{0)_ 80  CONYEYANCE _ QR___CONMTAINER IS _SUBJECY. J10
EQBEEIIURE _UNDER Tu1S SECTION LIF IT wAS USED OR INTENOED FOR
USE_IN _TRAMSPORIING. LESS _THAN 2--KitB6RAM 250 GRANS QFf
HARIJUANAS

Section 3. Wnhen property may be seizeds (1) A peace
officer who has probable cause to make an arrest for a
violation of Title 45 chapter 9+ probable cause to believe
that & cunveyance has been used or is intended to be used to
uniawfully transport a controlled substances or probable
cause t3 believe that & conveyance nas been used to keeps
deposits or conceal 3 controiled substance shall seize the
conveyance so used or intended to be used or any conveyance
in which a controlled substance is untawfully possessed by
an occupant. He shnall ismediately deliver a conveyance that
ne seiZes to the sheriff of the county in which the seizure
1s mades to oe held as evidence wuntil forfeiture is declared
or release ordered.

(2} AVl property subject to forfeiture under {[section

1] may be seized by a peace officer under a search warrant
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1saucd Ly a district court having jurisdiction over the
proneriye. Seizure without 3 warrant may be made if:

{a} tha seizure is incident to an arrest or a search
unger a search warrant issued for another purpose or an
inspection under an administrative inspection warrant;

{0) the property subject to seizure has been the
subject of a prior judgment iin favor of the state in a
criminal proceeding ofr a forfeiture proceeding based on
[this act];

{ic) the peace officer has probable cause to believe
that the property is directly or indirectly dangerous to
health or safety; or

{d) the peace officer has probable cause to believe
that the property was used or is intended to be used in
violation of Title &S5y chapter 9.

Section 4. Summary forfeiture of certain controlled
substancess Controlled substances that are possesseds
transferreds offered for transfers manufactureds prepareds
cultivateds compoundeds or processed in violation of Title
45y chapter 9+ and that are seized under the provisions of
fthis act) are contraband and shall be summarilty forfeited
to the statee. Contrelled substances which are seized or come
tnto the possession of the state and the owners of which are
unknown are coatraband and shall be summarily forfeited to

the statee.

-G~ SB 482
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Section Se. Motice of sQizZure and intention to
institute forfeiture proceedingse A peace officer or an
officer of the seizing agency who seizes any property other
than controlled substances under the provisions of [this
act) shally within &5 days of the seizures file 3 notice of
the seizure and intention to institute forfeiture
proceedings with the clerk of the district court of the
county in which the seizure occursy and the clerk shall
serve notice thereof on all owners or claimants of the
property by one of the follewing methods:

{1) wupon an owner or claimant whose rights titiss or
interest is of record in the division of motor vehicliess by
mailing a copy of the notice by certified or registered mai}
to the address on the records of the division:

{¢) upon an owner or claimant whose nase and address
are knowns by mailing a copy of the notice by certified or
reyistered mail to his last-known address:

{3) wupon an owner or claimant whose address in unknown
but who is beilieved to have an interest in the propertys by
publication in one issue of a newspaper of general
circulation in the county where the seizure occurred ors if
there is no such newspapers by publication in one issue of a
newspaper of general circulation in an adjoining countye

Section 4« Answer to allegations concerning use of

propartye Within 20 days after the mailing or publication of
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the notices thg owner or claimant of the seized property
shall file a verified answer to the allegations concerning
the wuse of the property contained in the notice of seizure
4ng intuntion to  institute forfeiture proceedingse. No
extension of the time for filing the answer may be grantede
and failure to answer within 20 days bars the owner or
claimant from presenting evidence at any subsequent
evidentiary huaarina unless extraordinary circumstances
axiste

Section Te Procegure following answer or expiration of
time for answeringe (1) 1If 3 verified answer to the notice
is not filed within 20 days after the mailing or publication
of the notices the court shall hear evidence on the charge
of wunlawful wuse of the property and upon motion may order
thi property forfeited to thae state.

(2) 1f a verified answer is filed within 20 dayss the
forfeiture proceedings shall be set for hearing without a
Jury not Yuss than 30 gays after the answer is fileds Notice
of the hearing shall be given in the wmanner provided for
servica of notice of seizure.

Section 8. Proof required or permitted at hearings (1)
At the hearing any owner or claimant who has a verified
answer on file may show by cospetent evidence ¢that the
pronerty was not used for the purpose chargede

[2}) A claimant of & security interest in the property

-b- 5B 482
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may prove that his security interest is bona fide and that
it was Created after a reasonable investigation of the moral
responsioilitys characters and reputation of the purchaser
and without knoule&ge that the property was being or was to
be used for the purpose chargede Howevers noc person who has
a lian dependent upon possession for compensation to which
he s legally entitled for wmaxing repairs or performing
labor wupons furnishing supplies or materials fory or
providing storages repaire or safekeeping of any property
and no person doing business under any law of this state or
the United States relating to financial institutionse as
vefined 'n 32-6-103y loan companiess or licensaed pawnbrokers
or regularly engaged in the business of selling the property
ar of purchasing conditional sales contracts for the
property may be required to prove that his security interest
was created after a reasonable investigation of the moratl
responsibilitys characters and reputation of the owners
purchasere orf person in possession of the property when it
was brought to sSuch person.

Section 9. Disposition of property following hearings
{1} Tt the court finds that the property was not used for
the purpose chargedes it shall order the péoperty released to
the owner of record as of the date of the seizZure.

t2}) [f the court finds that the property was used for

the opurpose chargeds the property snall be disposed of as
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follows:

{ay 1f proper proof of his claim is presented at the
hearing by the nholder of a security interests the court
shall urder the property released to the helder of the
security interest if the amount due him is equal to or in
excess of the value of the property as of the date of
setzures i+t being the purpose of [this act] to forfeit only
the righte titley or interest of the owner. If the amount
due the holder of the security interest is less than the
value of the propertys the property must be sold at public
auction by the sheriff of the county in which the seizure
was maae in the same manner provided by law for the sale of
property under execution or the state may return the
property to the nolder of the security interest without
proceading with an auctione.

(§=3] if no claimant exists and the confiscating agency
wishes to retain the property for its official uses it may
do soe JIf such property is not to be retaineds it must be
sold as provided in subsection (2)(a)e

{c) 1If a claimant who has presented proper proof of
nis claim exists and the confiscating agency wishes to
retain the property for its official wuser it may do so
provided 1t compensates the claimant in the amount of the
secyrity interest outstanding at the time of the seizure.

Section 10s Disposition of proceeds of sale. Whenever

-g- SB 482
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property is seizedy forfeiteds and sold under the provisions
of [this act]s the net proceeds of the sale must be
distributed as follows:

{1 to the holders of security interests who have
presented proper proof of their claimss if anye up to the
amount of their interests in the property;

{2} the remainders if anye to the county treasurer of
the county in which tne property was seizads for deposit in
the county general funde except as provided in subsection
{333

(3) if the property was seized within the corporate
limits of a city or town by a law enforcement agency of that
city or towns the remainders if anys to the <city or town
treasurer for deposit in the city or town general fund.

~End-
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SENATE BILL NO. 482

INTRODUCED BY B BROWN

A BILL FDR AN ACT ENTITLED: “AN ACT TO PROVIDE FOR SEIZURE
AND  FORFEITURC OF CONTROLLED SUBSTARCES AND IMPLEMENTS AND

CONVEYANCES USED IN DANGEROUS DRUG VIOLATINNS.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Definition of controliled substancee. As used
in [this act]e "controlled substance” means any substance
designated as a dangerous drug pursuant to [Title S0
chapter 32¢ parts 1 and 2]s

Section 2« Things that are subject to forfeiture. (1)
The following are subject to forfeiture:

{21y an controlled substances that have been
manufactureds distributeds prepareds cultivateds compoundeds
processeds or possessed in violation of Title 45, chapter 9;

(b} 411 moneys raw materialsy productss and equipaent
of any kind that are wused or intended for wuse in

manufacturings preparings cultivatings compoundings
processingy deliverings importinge or exporting any
controlled substance in violation of Title 45, chapter 95
EXCEPY _ITEMS USED QR _INTENDED FOR USE IN CONNECTION WITH
QUANTITIES OF MARKJUANA IN AMOUNTS LESS THAN :-KILO6RAM 250

GRAMSS
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(c) EXCEPT__AS PROVIQED IN SUBSECTION _(21(D)s 2N
property that is used or intended for use as a container for
anything enumerated in subsection (1}(a} or (1}(b):

{d) except as provided in subsection {2)e al
conveyancess including aircrafte vehicless and vessels:

(i) which are wused or intended for use in unlawfully
transporting or in any acnner facilitating the
transportation of anything enumerated in subsection {1){a)
or (1)}(b} for the purpose of sale or receipt of such thing;

{ii) in uhiéh a controlled substance is unlawfully
kepts+ depositeds or concealed; or

(iii} in which 38 controlled substance is unlawfully
possessed by an ofcugant;i and

{e}) all bookss recordss and research products and
materialse including formulase microfilm, tapessys and datas
that are used or intended for use in viclation of Title 4Ss
chapter Se.

{2) {a) No conveyance used by 3 person as a comaon

carrier in the transaction of business as a comson carrier

is subject to forfeiture under this section unless it

rappears that the owner or other person in charge of the

conveyance is a consenting party or privy to a violation of
Title 45+ chapter 9.
{b) No conveyance is subject to forfeiture under this

section because of any act or omission established by the

-2- CORRECTED B 482
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owner of the conveyance to have been committed or omitted
without his knowledge or consente.

{c) A Forfeigufe of 3 conveyance encumbered by 3 bona
fide security interest is subject to the interest of the
secured party if he neither had knowledge of nor consented
to any violation of Title 45+« chapter 9.

10) _NO  (ONVEYANCE QR CONTAINER 1S _SUBJECY _IQ
EOREEITURE UNDER THIS SECTION IF IT WAS USED DR INYENDED FOB
USE IN TRANSPORTING LESS THAN 2--NILP6RAM 230 GEAMS QF
HARILJUANAS

Section .3« When property mdy be seizede {1} A peace
officer who has prcobable cause to wmake an arrest for a
violation of Title 45y chapter 9y probable cause to believe
that a conveyance has been used or is intended to be used to
unlawfully transport a controlled substances or probable
cause to believe that a conveyance has been used to keepy
deposite or conceal 3 controlled substance shall seize the
conveyance S0 usad or intended to be used or any conveyance
in which a controlled substance is unlawfully possessed by
an occupante He shall immediately deliver a conveyance that
he seizes to the sheriff of the county in which the s~jzure
is madey to be held as evidence until forfeiture is declared
or release ordered.

{2} A1V property subject to forfeiture under [section

1} may be seized by a peace officer under a search warrant

-3- SBE 4B2
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issued by a district court having jurisdiction over the
propertye Seizure without a warrant may be made if:

(3} the seizure is incident to an arrest or a search
under 3 search warrant issued for another purpose or an
inspection under an administrative inspection warrant;

{b) the property subject to seizure has been the
subject of a prior judgment in favor of the state in 2
criminal proceading or a forfeiture proceeding based on
fthis act];

{c) the peace officer has probable cause to believe
that the property is directly or indirectly dangerous to
health or safety; or

(d) the peace officer has probable cause to believe
that the property was used or is intended to be wused in
violation of Title 45» chapter 9.

Section 4« Summary forfeiture of certain controlled
substancese Controlled substances that are possesseds
transferredsy offered for transfars manufactureds prepareds
cultivated, compoundeds or processed in viclation of Titls
45+ chapter 9s and that are seized under the provisions of
[this act] are contraband and shallt be summarily forfeited
to the statee. Controlled substances which are seized or come
into the possession of the state and the owners of which are
unknown are contraband and shall be summarily forfeited to

the statee
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Section Se Notice of seizure and intention to
institute forfeiture proceedingse A peace officer or an
officer of the seizing agency who seizes any property other
than controlled substances wunder the provisions of [this
2ct] shalle within 45 days of the seizures file a notice of
the seizure and intention to institute forfeiture
proceedings with the clerk of the district court of the
county in which the seizure occurse and the clerk shall
serve notice thereof on all owners or claimants of the
property by one of the following methods:

{1} wupon an owner or claimant whose rights titles or
interest is of record in the division of motor vehicless by
mailing a copy of the notice by certified or registered mail
to the address on the records of the divisions

{2} wupon an owner or claimant whose name and address
are knowns by mailing a copy of the notice by certified or
registered mail to his last-known address;

[3) wupon an owner or claisant whose address in unknown
but who is believed to have an interest in the propertys by
publication in one issue of a newspaper of general
circulation in the county where the seizure occurred ory if
there is no such newspapers by publication in one issue of a
newspaper of general circulation in an agjoining county.

Section 6« Answer to allegations <concerning wuse of

propertyes Within 20 days after the mailing or publication of
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the notices the owner or claimant of the seized property
shall file a verified answer to the allegations concerning
the wuse of the property contadined in the notice of seizure
and intention to institute forfeiture proceedingse. No
extension of the time for filing the answer may be granted,
and failure to answer within 20 days bars the owner or
claimant from presenting evidence at any subsequent
evidentiary hearing unless extraordinary circumstances
existe

Section Ts Procedure following answer or expiration of
tima for answeringe {1) 1f a verified answer to the notice
is not filed within 20 days after the mailing or publication
of the notices the court shall hear evidénce on the charge
of unlawful use of the property and upon motion may order
the property forfeited to the statee

(2) 1f a verified answer s fiVed within 20 dayss the
forfeiture proceedings shall be set for hearing without a
jury not Yess thon 30 days after the answer is fileds. Notice
of the hearing shall be given in the wmanner provided for
service of notice of seizure.

Section 8. Proof required or permitted at hearing. (1)
At the hearing any owner or claisant who has a verified
answar on file may show by competent evidence that the
property was not used for the purpose chargeds

{2) A <claimant of a3 security interest in the property

—-6- S8 482
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may prove that his security interest is bona fide and that
it was created after a reasonable investigaticon of the moral
responsibilitys chpracter. and reputation of the purchaser
and without knowledge that the property was being or was to
be used for the purpose charged. Howevers no person who has
a lien dependent upon possession far compensastion to which
he is legally entitled for rmaking repairs or performing
Yabor wupons furnishing supplies or wmaterials fore or
providing storages repaire or safekeeping of any property
and no person doing business under any law of this state or
the United States relating to financial institutionse as
defined in 32-6-103+ Yoan companiess or licensed pawnbrekers
or requtarly engaged in the business of selling the property
or of purchasing conditional sales contracts for the
property may be required to prove that his security interest
was created after a reasonable investigation of the moral
responsibilitys characters and reputation of the ownere
purchaseres or person in possession of the property when it
was brought to such persone

Section 9. Disposition of property following hearinge
{1) If the court finds that the property was not used for
the purpose chargeds it shal) order th2 property released to
the owner of record as of the date of the seizure.

{2) 1f the court finds that the property was used for

the purpose chargeds the property shall be disposed of as
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follows:

(a} If proper proof of his claim is presented at the
hearing by the holder of a security interesty the court
shall order the property released to the holder of the
security interest if the amount due him is equal to or in
excess of the value of the property &5 of the date of
seizZurey it being the purpose of [this act] to forfeit only
the rights titles or interest of the owner. If the amount
due the holder of the security interest is less than the
value of the propertys the property must be sold at public
auction by the sheriff of the county in which the seizure
was made in the same manner provided by law for the sale of
property under execution or the state may return the
property to the holder of the security interest without
proceeding with an auctione

{b) If no claimant exists and the confiscating agency
wishes to retain the property for its official usesy it may
do soe If such property is not to be retainedy it must be
sold as provided in subsection (2)(3).

(c} 1If a claimant who has presented proper proof of
his claim exists and the confiscating agency wishes to
retain the property for its official wusey it may do so
provided it compensates the claimant in the amount of the
security interest outstanding at the time of the seizure.

Section 10 Dispesition of proceeds of salte. Whenever

-a- SE 482
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property is seizeds forfeiteds and sold under the provisions
of [this act]e the net proceeds of the sale must be
distributed as follows:

(1) to the holders of security interests who have
presented proper proof of their claimsy if anyy up to the
amount of their interests in the property;

[(2) the remaindery if anys to the county treasurer of
the county in which the property was seizeds for deposit in
the county general fundy except as provided in subsection
(3)3

{3) if the property was seized within the corporate
limits of a city or town by a 1aw enforcement agency of that
city or towns the remaindery if anys to the city or town
treasurer for deposit in the city or town general fund.

-End-
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HOUSE OF REPRESENTATIVES
March 16, 1979

Judiciary Committee amendments to Senate Bill 482, third reading
copy, as follows:

1. Page 1, line 24.
Following: "THAN"
Strike: "1 KILOGRAM"
Insert: "250 grams"

2. Page 3, line 8.
Following: "THAN"
Strike: "1 KILOGRAM"
Insert: "250 grams"

AND AS AMENDED BE CONCURRED IN




