
February 12, 1979 

February 19, 1979 

February 20, 1979 

February 21, 1979 

February 22, 1979 

February 23, 1979 

SENATE BILL 464 

IN THE SENATE 

Introduced and referred to 
Committee on Natural Resources. 

Committee recommend bill, do 
pass. 

Printed and placed on members' 
desks. 

Second reading, do pass. 

Considered correctly engrossed. 

Third reading, not passed. 

On motion, Senate reconsider 
its action taken on third 
reading this Legislative 
Day. Previous Motion laid on 
the table. Motion adopted. 
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INTRODUCED BY 

~~S~ ~p~.c-J 
A Bill FOR ~ ACT E~TITLED: •AN fer TO ~VE THE LAW~ 
PROVIDING FOR RESERVATION OF WATER BY GOVERNMENTAL ENTITIES~~ 
FOR EXISTING OR FUTURE BENEFICIAL USES; AMENDING SECTION~~!"~ 
B5-2-10Zo 85-2-307o AND 65-2-31lo MCA; ANO REPEALING ~ 
,,,,,.,, ,,_,_,,, ... ,,_,_,., '"''""" ,,_,_,., .. ,... ~ 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: hi- ._ 

Section 1. Section 85-2-lD2o NCAo is a.ended to read:~~ 
"85-2-102. Definitions. Unle•s the context requires 

otherwiseo in this chapter the following definitions apply: 

(1) •Appropriate• -ans to diverto i•poundo or 

~ithdraw (including by stock for stock water) a quantity of 

water--e~y--+n-~h~-ee~e-e~e-~b++e-&qefteY9-te-res~-•et~ 

+ft-eeeerdenee-w+~h-&S-r-~6. 

(2) •Beneficial use• eeans a use of water for the 

benefit of th~ appropriator. other persons. or the publico 

includin9 but not li•lted to agricultural (includin~ stock 

water)o domestic• fish and wildlifeo industrial• irrigation. 

miningo municipal. power. and recreational uses. A use of 

water for slurry to export coal free ~ontana is not a 

beneficial use. Slurry is a ~ixture of water and insoluble 

11atter. 
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LC 1533/01 

{3) "Board• .eans the board of natural resources and 

conserv~tion provided fo~ in 2-15-33D2. 

(4) •certificate• .eans the certificate of ~ater right 

issu~d by the depart.ent und~r 8~-2-210• subsections {1) and 

(2) of 85-2-30&o and 85-2-315• 

(5) •Declaration• .eans the declaration of an existing 

r i Jht f i 1 e<1 wIth the depart .ant under 85-2-203. 

{b) •oepart.ant• .eans the departaent of natural 

resource~ and conservation provided for in Title 2• chapter 

P•• part 33. 

(7) •Existing right• aeans a right to the use of water 

which would be protected under the law as It existed prior 

to July lo 1973. 

{8) •Groundwater• .eans any water beneath the land 

surface or beneath the bed of a strea•o lake, reservoiro or 

oth~r body of sur~ace water, and which is not a part of that 

:::.urfac-0 water. 

(9) •Perait• aeans the permit to appropriate issued by 

the d~part&ent under 85-2-301 throu9h 85-2-303 ~nd 65-2-306 

through 65-2-314. 

(10) •Person• aeans an Individual• associ;:1tion. 

1·"-.rtnershi p, corporation. state agency, poliUcal 

subdivision• the United States or any 3gency thereofo or any 

oth'">r entity. 

(11) •Political subdivision• .eans any count yo 

-2- ~·~.~ \., ~· <...~ 41?~ 
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in~orpora~ed ci~y or town, public ~orporationo or district 

created pursuant to st~t"' law or other public body of thP. 

state e~pOMered to appropriate Mater but not a private 

corporation. association, or group. 

(121 •waste• •eans 

through the 

approprla~ion 

design 

or 

or 

Mater 

the unreasonable lo•s 

negligent operation 

distribution facility 

of 

of 

or 

applica~ion of Mater to anything but a beneficial us~. 

water 

an 

the 

(131 •water• .cans all water of the state, surface and 

subsurface, regardless of its character or aanner of 

occurrence, including geothermal water and diffuse surface 

water. 

(14) •well• •eans any artificial opening or excav~tion 

in the ground, ho•ever Radeo by which ground•ater is sought 

or can be obtained or through which it flows under natural 

pressures or is artificially withdrawn.• 

S~ction 2. 'ection AS-.2-307, M(A, is n.anded ~o re~u: 

•s5-2-307. ~otice of application. (1) Upon receipt of 

a proper application for a per•ito the depart•ent shall 

prepare a notice containing the facts pertinent to thE' 

application and shall publish the notice in a newspaper of 

general 

for 3 

circulation 

consecutive 

in the area of the source once a week 

weeks. Before the last d<>te of 

publication, the depart-ant shall also serve the notice by 

certified mail upon an appropriator of water or applicant 

-J-
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for or holder of a peralt who. according to the records of 

the depar~Mento .ay be affected by the oroposed 

appropriation. •-fte~+~e-,he++-e+,e-e~-~~~Y~d-u~~"-e"y-~ub++~ 

e~eftey---~he~-h~--~~rvee--w~~~--+"--~~--,eu~e~--u"ee~ 

8~-r-~~&. The departaent may, in its discretion, also serve 

notice upon any state agency or other person the department 

feels aay be interested in or affected by the proposed 

appropriation. The department shall file in its r~cords 

proof of service by affidavit of the publisher in the case 

of notice by publication and by its own affidavit in the 

case of service by a3il. 

(2) The notice shall state that by a date set by the 

departaent (not less than 30 days or more than 60 days after 

the last date of publication) persons may file Mith the 

departaent written objections to the application. 

(JJ The requiraaents of subsections (1) and (21 of 

this section do not apply if the dep3rtment finds, on th~ 

basis of inforaation reasonably available to ito that the 

appropriation as proposed in the application will not 

adversely affect the rights of other persons." 

Section 3. Section 85-2-311o HCAo is amended to read: 

•85-2-311. Criteria for issuance of permit. The 

departMent shall issue a permit if: 

(1) there are unappropriated Maters in the source of 

supply: 

-4-
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l (al at times ~hen the ~ater can be put to the use 

1 proposed by the applicant; 

3 (bl in the amount the applicant seeks to appropriate; 

4 and 

") (cl throughout the period during ~hich the applicant 

6 seeks to appropriate, the aMount requested is available; 

7 (2) th~ rights of a prior appropriator will not be 

8 adversely affected; 

Q (3) the proposed .eans of diversion or construction 

10 ar~ adequate; 

11 (4) the proposed use of ~ater is a beneficial use; 

12 (5) the proposed use will not interfere unreasonably 

13 wiih other planned uses or developments for ~hich a per~it 

14 has been issued-or-fer-wftie~--~r-~e~e~"-reserved; 

15 (6) an applicant for an appropriation of to,ooo 

1~ acre-feet a year or ~ore or 15 cubic feet per second or more 

17 provas bf clear and convincing evidence that the rights of a 

18 prior dppropridtor will not be adversely affected.• 

1'1 Section 4. Repealer. Sections 85-2-316 and 85-l-601 

20 through 85-2-608, ~CA, are repealed. 

-End-

:""~-
.... ,_.,:'- -l..,r"~ 

Li/ .. :.,:· 
. T"' 
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A BILL FOit AN ACT ENTITLED: •AM fc.T TO ~YE THE Uti~ 
PROVIDING FOR RESERVATION OF WATER 8Y GOVE«NMEWTAL ENTITIES~ 
FOR EXISTING OR FUTURE BENEFICIAL USES; ANEWOING SEC.TION~~~ 
85-2-102, 85-2-307, AND 85-2-311, MCA; AND REPEALING ~ 
,,,,, .. , .,_,_,, ....... ,_.., , ...... ,,_,_ .. ,. ..... ~ 
BE IT ENACTED BY THE LEGISLATURE 01' THE STATE OF I'MHITAIIAl 11-..t.:'" . 

Section 1. Section 8S-2-102w MCA, Is ..ended to readl)k 

•&5-2-102. Definitions. Unless the context requires 

otherMise, in this chapter the following definitions applyl 

(1) •Appropriate• -ans to divert. ·~· or 
vithdr- ( hKluding by stock for stock lifter) a ~'f of 

vater--epy--~ eeae &f e .-•lie e.-neyw te reserve ueLer 

+n-eeeerdenee-w~-&s-l-~. 

(2) •seneficlal use• eeans a use of water for the 

benefit of the appropriator. other personsw or the pablicw 

including but not ll•lted to agricultural (Including stock 

water), do~estic• fish and wildllfew industrial, irrigation, 

einlng, eunlclpal, powerw and recreational uses. A use of 

Mater for slurry to export coal fr- l'lont.na is not a 

beneficial use. Slurry is a mixture of water and insoluble 

111atter. 
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{3) •Board• -ans the board of natural re5ource5 and 

conservation provided for in Z-15-3302. 

(~) •certificate• ...ns the certificate of water right 

Issued by the depart.ant under 85-2-liO• subsections (lt and 

(2) of 85-2-306• and 85-Z-315. 

(5) •Declaration• -.ns the cfeclat.-tl- of an existing 

right filed with the depart.-nt under 85-Z-203. 

(bt •Oepar.,..nt:• -ans the ~rt-nt of n«t:ural 

resources .net conservation pr-Ided for In Title Zw chapter 

15• part 33. 

(l) •exhtln'.J right• -ans a right to the usa of wetar 

which -ld be protected under the 1- as It existed prfor 

to JUly lw 1•13. 

(8) •Groundwater• ..ans any -ter beneat.h the land 

surface or beneath the bed of a str•-• lake• r-•rvoir• or 

other body of surfec:e -t•r• and which Is aot a part of that. 

surfCJCe water. 

{9) •Perait• means the perait to appropriate issued by 

the depart-nt: under 85-2-301 through.BS-2-303 end 85-Z-306 

throu9h 8~-2-3llt. 

(10) •Person• -ans an Individual• association. 

partnership. cor-poration, state agency, political 

subdivision, the United States or any agency thereof, or any 

other entity. 

(11) •Political subdivision• -ans any county, 

-2- S8'+67 
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incorporated city or tovno public corporation• or district 

created pursuant to s~te lav or other public body of the 

state eepovered to appropriate vater but not a private 

corporation• association, or group. 

112) •waste• ..ans the unreasonable loss of water 

through the design or negligent operation of an 

appropriation or vater distribution facility or the 

application of water to anything but a beneficial use. 

(13) -water• .. ~• all water of the stateo surface and 

subsurface, regardless of its character or .anner of 

occurrence. Including geothereal vater and diffuse surface 

-ter. 

(l"t •well• ..ans any artificial opening or excavation 

In the ground• '--Yer .ada• by which groundvater Is sought 

or can be obt.alned or through which it flows under natural 

pressures or is artificially withdraNR•• 

Section z. Section 85-2-307, MCAo Is a.anded to read: 

•es-2-307. Notice of application. (1) Upon receipt of 

a proper application for a per•lto the depart .. nt shell 

prepare a -ttca contAining the facts pertinent to the 

application and shall publish the notice in a newspaper of 

general circulation In the area of the source once a week 

for 3 consecutive weeks• Before the last date of 

publl catteno the depo~rt.et~t shall also ser- the notice by 

certified .ail upon an appropriator of vater or applicant 

-3-
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or holder of a per•lt whoo according to the records of 

depart.unt, .ay be affected by the proposed 

appropriation. •-fto~+ee-ehe..-e...-~-sepv~-~pen-eny-~~&t~e 

~eney---~-hee--.eeerv~--w~~--+n-~he--ee~~ee--~nder 

&S~3~• The depart .. nt .ay, in its discretion, also serve 

noticP upon any state agency or other person the departcent 

feel~ may be interested In or affected by the proposed 

appropriation. The departeent shall file in its records 

proof of service bJ affidavit of the publisher In the case 

of notice by publication and by its ONn affidavit in the 

case of service by .ail• 

(21 The notice shall state that by a date set by the 

depart .. nt (not less than 30 days or eore than 60 days after 

the last date of publicationt persons eay file with the 

depart .. nt written objections to the application. 

(31 The requir ... nts of subsections (1) and {21 of 

this section do not apply If the departeent finds, on the 

basis of inforeation reasonably available to ito that the 

appropriation as proposed In the application vill not 

adversely affect the rights of other persons.• 

Section 3. Section 85-2-311o MCAo is a.anded to read: 

•85-Z-311• Criteria for issuance of pereit. The 

depart .. nt shall issue a per•it if: 

(1) there are unappropriated waters In the source of 

supply: 

-It-
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1 (a) at ti•es when the water can be put to the use 

2 proposed by the applicant; 

3 (b) in the aeount the applicant seeks to appropriate; 

It and 

5 (c) throughout the period during which the applicant 

6 seeks to appropriate, the aeount requested is available; 

7 (2) the rights of a prior appropriator will not be 

8 adversely affected; 

9 (3) the proposed .. ans of diversion or construction 

10 are adequate; 

11 (4) the proposed use of water Is a beneficial use; 

12 (5} the proposed use will not Interfere unreasonably 

13 with other planned uses or devel~nts for which a per•it 

lit has been 

15 (6) an applicant for an appropriation of to.ooo 
16 acre-feet a year or .ore or 15 cubic feet per second or .ore 

17 prov~s by clear and convincing evidence that the rights of a 

18 prior appropriator will not be adversely affected.• 

19 Section 4• Repealer. Sections 85-Z-316 and 85-2-601 

20 through 85-2-608, ~CA• are repealed. 

-End-
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