SENATE BILL 444
IN THE SENATE

February 10, 1979 Introduced and referred to
Committee on Judiciary.

February 16, 1979 Committee recommend bill,
do not pass.
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SEEv 1 f its t t h
1 %&_ BILL NOe w 1 (3) Rejardless of its termss an agreements other than

s INTRODUCED BY 2 an ajreement approved by the court in accordance with
N - ;r 3 40-6-114{2)s between an alleged or presumed father and cthe
4 A BILL FOR AN ACT ENTITLED: ®AN ACT TO GENERALLY REVISE THE &  mother or child does mot bar an action under this section.
S RIGHTS OF AN UNWED FATHER; AMENDING SECTIONS 40-6-10T. > (4} 1f an wction under this saction is brought before
o 40-5-10By 40-6-125s 40-6-126+ 40-6-128 THROUGH &0-65-130+ 3 the birth of the childe a1l proceedings shall be stayed
T MCALM i until after the births except service of process and the
A J takiny of depositions to perpetuate testimony.
9  BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: L 31 Ao alleged father must initiate  action prior %o
1o Section 1. Section 40-6-107¢+ MCAs is amended to read: 1o the bpirth of ¢the child or he termipates his rights to the
11 "40-6~10T. Determination of  father and child 1 childa®
12 relationship -- who may bring actione (1) Any interested 1z Section 2« Saction 40-6-108s MCAs is amended to read:
13 party may bring an action for the purpose of deterwmining the 13 "40-6-108B. Statute of 1limitationse (1) An action may
14 existence or nonexistence of the father and child 14 be commenced:
15 relationship presumed pursuant to 40-6-10S. 15 (a) at any time for the purpose of declaring the
16 {2} An action to determine the existence of the father 16 existence of the father and child relationship presumed
17 and child relationship with respect to a child who has no 1z under subsection (2)s {b)s or {c) of 40-6-105{1); or
18 presumed father under 40-6~105 may be brought by the child, la {b)  for the purpose of declaring the nonexistence of
17 the mother or personal representative of the childs the 19 the father and child relationship presumed under subsection
23 department of social and rehabilitation services or its 20 (2)e {D)y oF {¢) of 40-6-105(1)s only if the action s
2zl appropriatz local affiliates the personal representative or 2t brougnt within 3 reasonable time aftor obtaininc knowledge
22 a parent of the mother if the mother has dieds a man alleged 22 of rotevant factss but in no event later than S years after
23 or alleging himself to be the fathers or the personal 23 the child®s birth.
24 represantative or a parent of the alleged father if the 24 (2} After the presumption has been rebuttedr paternity
25 2lleged father has died of is a minore 2% of thz child b5y another man may be deterTinad¢ in the same
o e
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action if he has been wmade a partye

{3) An action to determine the existence or
nonaxistence of the father and child relaticaship as to «
child who has no presumed father under 40-6-10% may not bs
brought later than 3 years after the birth of the chiid or
later than July ls 1978, whichever is lutery excert thit an
action brought by an alleged farhor =2y pel be beought later
thap birthe

(4) Sections 40-6~107T and 40-6~108 do not extend the
time within which a right of inheritance or a right to a
succession say be asserted beyond tha tiwe provided by law
relating to distribution and closing of decedents® estates
or to the determination of heirship or otherwlises

(5) After the conclusion of an adoption proceeding
under chapter 84 Title 40s no further action to declare the
existence or nonexistence of the father and chilg
relationship of the adupted child zay bec cusmenceds coxcept
as provided in 40-3-112."

Section 3. Section 40-56-125s MCRe is amonded to read:

%40-6-125. Children born ocut of wedlock -- release -——
consente (1) IF the mother of a child born out of wedlock
proposes to release the child for adoption and the releasc
or consent of the natural father cannot be obtaineds the
child may not be placed for adoption wuntil the parcntal

rights of the father are terminated by the wLourt as proviges
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in this parte Dy the court pursuant to Title 4ls chepter 3«
or by o court of competent jurisdiction in another state or
country gr by the failure of the father Lo file a potice of
inguot go claiw paterpity pricr to the birth of the child.

{2; Pencing the termination or cother disposition of

th~ rights of the father of the chiid born out of wedlocks
the molher oay execute s release tarminating her rights to
the chitde If the mother releases the childy the @agency of
the state of Montanas the licensed adoption agencys or the
person to whom the child is released may file =2 cotition
under this part cor & petition of dependency or neglect
pursuant to Title &1y chapter 3. P:nding disposition of the
petitions the court wmay enter an order authorizing tzmperary
care of the child.

(3) At the request of the mothers her formal execution
of a release shall be declayed untit after the court has
determined the identity of the father and has awsrdzd
custody of thc child to the father or terminated his rial s
under this parte”

Saction 4 Section 40-6-126y MCAs is amendad te r-ads

"40-6~126e Notice of intent to claim paternitys (1)
Refore the bhirth of a child bern cut of wedlocke a person
claiming wunder ocath to be the father of the child mey gust
file a verified notice of intent tn clain oaternity with the

destrict court in any county of this state or hia _rigptis
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will be _terminatede The form of the notice shall be

prascribec by th2 director of the department of health and
environmental sciences and supplied to the clerks of the
district courtse The notice shall include the claimant's
addresse 0On the next business day after receipt of the
noticey the court shall transmit the notice tc the records
snd  statistics burcau of the department of health and
cnvironmental sciencese If the mother®s address is stated on
the notices the records and statistics bureau shall send a
copy of the notice by first-class mail to the mother of the
child at the stated addresse

(2) A person fiting a notice of intent to claim
paternity or acknowledging paternity in accordance with
403-5-10% shall be presumed to be the father of the child for
purposes of this part unless the mother denies that the
claimant is the fathere Such notice is adwmissible in a
naternity proceeding under 40-6-107 and creates a3 rebuttable
prosumption as to the paternity of that child for purposes
of that sections Such notice creates a rabuttable
presumption as to paternity of the child for purposes of a
depandency or neglact proceeding under Title 41s chapter 2.

(3) A person who makes & timely filing of notice of
intznt to <laim paternity or who formally acknowledges
paternity under 40-6-105 is entitled <to notice of any

hearing to determine the identity of the father of the chilc
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and any hearing to determine or terminate his paternal
rights tc the childe."™

Section Se Section 40—-6-128+ MCA,y is amended to read:

"40-6-128. Proceeding to determine father®s identity
and terminate rightse (1} If 3 child is born out of wedlock
and the wmother executes Or proposes to execute a release
terminating hor rights to the child or if the child
othaerwise becomes the subject of an adoption proceedings the
agency or person to whom the child has been or is to be
relinquished or the mother or person having custody of the
child shall file a petition in the district court to
terminate the parental rights of the Ffatheres unless the
father®s relationship to <the child has been previously
terminated or determined not to exist by the courte The
court shal?! held a hearing as soon as practical to determine
the identity of the father and to determine or terminate the
rights of the father as provided in this section and in
40-56-129 and 40-6-130e This section is nct applicable if the
father is a person whose consent to adoption is not required
under 40-8-1ll.

(2) Procf of service of a notice of intent to release
or the putative father®s wverified acknowledgment of notice
of intent to release shall te filed with the courte if such
rnotice was given to the putative father. The court shall

raguest the records and statistics bureau of the department

SB 499
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of health and environmental sciences to send to the court a
copy of any notice of intent to claim paternity of the
particular child which the burcau hos reccivedas

£33y —Ef-the—mother-has—fotied-to-neme—o-putetive-father
or—hes——failed——to——fite-o-notice-of-intent-to-relensey—the
ecourt—shali-covse—inquiry-to-be-snde-of--the-—mother——in—-on
ef fort——te— —tdentify——the--noturad-fathers—Fhe-ingquiry-shel}
inetude—the—foliowinge

to)-—-whether—the-mnother-was--serried--at-—-the——tise——of
conception—of-the-echitd-or—at-eny-tine-therenftere

th)—whether—the-—nother--wns-cohebiting-with-e—men—-at
the--tine—of-conception—or-birth-of-the-chiddy

tef——whether-the-mother-hes—received-—support--paysents
or-proaises-of-suppert-paysents—with-respect—to—the-child-or
in-connectionwith—her-pregnoncyt-or :

t4)-—whether---eny—-men-——-hes——forunitiy—or--informeitty
ocknoviedged—or-—decltared—-his——possiblie—-poternity——of—the
ehitde

t+43{32 MNotwithstanding this section or any other
provisions of law and in consideration of her right to
privacyr no mother of a child who is the subject of
proceedings under this part may be compelled to testify
concerning or to divulige the identity of the father or
possible father of that childs

+54(4) Motice of the hearing shall be served upon the
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foltlowing-~persons a putative fathar who has timely fileg 2
aotice of intent to claim gaternity as provided in 40-6-126
or _40-6-1271 in the manner appropriate under the Montana
rutes Rules of eivil-procedure Ljvil Procedure or any wmanner
which the court shall directes

tar-—e-putative-fother-who-hes-timety-fited-o-notice—of
intent-——to-—clainm——-patermity——os—provided——in-—46-6—t26——or
40-6-12%¢

t53-~a--puteotive--father-who-hes-not-been—served-with-e
notice—of-intent—to-retesse—et——teesrt--36-—days-—before——the
expected-—date—of-dativery-specified—in—the—notice-of-intent
to-releaset

{ey—eny—other-mate-who—was——not-——served——pursuant——teo
48-6-t2F{29)~—~with——e-notice-cf-intent-to-retease-and-who-the
courtv—after—inquiry-of-the-mother—or—-sny-other--sppropriste
persony~—-has—-reason—to-—betieve—any—be-—the—father-of-the
chitde

t6¥L(3)1 The notice of hearing shall inform the putative
father that his failure to appear 2t the hearing constitutes
a denial of his interest in custedy of the childs which
denial will result in the court's termination of his rights
to the childe

t¥316) Proof of service of the notice of hearin-
required by subsection 5% [4) shall be filed with the

courts A verified acknowledgment of service by the parts to
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be served is proef of personal servicee Notice of hearing
need not be required if the putative father is present at
the hearinge A waiver of notice of hearing by 2 cerson
ontitled to receive it is sufficients }f-no-persen—has——been
rdentifrea——as-——the——necaret-——father-or-possibie—fatherv—the
conrty-on-—the-boasis——-ef-—ati—information-—avaiiabiey——sheit
determine—whether—publicetionor-pubtic-posting—of-notice-ef
the-proceeding—is-}ikely-to—tend-to—identification-ond-if-s0
aheti-—order——publicetion-er-public-posting-st—the—times—eond
places—and-in-the—menner—it-considers-eppropriatev—Fhe-—newe
of--the--natoret--mother-may—be-inctuded-in—such—pubiicetion
onty-with-her—-written—-consenty

+83[7) At the hearings the court shatlil receive
evidence as to the identity of the father of the child.
Based upon the evidence received and the court®'s inquirys
the court shall enter a finding identiftying the father or
declaring that the identity of the father cannot be
determinede

+93{8) If the court finds that the father of the child
is a person who did not receive either a timely notice of
intant to release pursuant to 40-6-127 or a notice required
pursuant to subsection +5% (4] of this saction and who has
not waived his right to notice of hearing and is not present
at the hearings the court shall adjourn further proceedings

until that person is served with 3 notice of hearinge.™
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Section 6. Section 40-6-129+ MCAs is amended to read:

"40-6-12%9. Grounds for termination of father®"s rightse
{1) If the <court has proof that the person whom it
determines pursuant to 40-6-128 to be the father of the
child was timely served with notice of intent to release
pursuant to 40-6-127 or was served with or waived the notice
of hearing required by 40-6-128(S)+ the court may
permanantly terminate the rights of the putative father if
the putative father:

(a) submits a verified acknowledgment of his paternity
and 3 denial of his interest In custody of the child;

{b) files a denial of paternitye For purposes of this
section the filing of the denial of paternity constitutes a
w3iver of notice of hearing and constitutes a denial of his
interests in the custody of the childe

(c) woes-served-with-a-notice-of-intent-to--retease——in
accordance——with-—48——i234{2)--at-—teast--30-doys—before—the
expeeted-dote—of-—debivery-—specified-—in—-that--notice——but
faited fails to file an intent to claia paternity either
before the expected date of delivery or before the birth of
the child; or

(d} is given proper notice of hearing in accordance
with subsection ¢5¥14%) or 4433461 of 40-6-129 but either
fails to appear at the hearing or appears and denies his

interest in the custody of the childe.
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{2) If the igentity of the father cannot be determined
or if the identity of the fathar is known but his
«hercabouts cannot be determineds the court shall receive
evidance to deterwmina the facts in the matter. The court mey
terminate the rights of the putative father if <the-~covure
finds- from—the-evidence—that-reasoncble-effort-hos-been—-made
to--identify—end--Jocote——the-—fathar——and-—thet any of the
following circumstances exist:

(a) The putative fathers whose identity is not knowne
has not made a provision for tha child's care and did not
prouvide support for the wother during her pregnancy or
during her hospitalizatione

(b} The putative fathers whose identity is known but
whose whereabouts are unknowns has not provided support for
the mothers has not shown any interest in the childy "and has
not made provision for the chilo®s cares for at least 90
days preceding the hearing required under 40-u-128.

(3) Subject to the disposition of an appeale upchn the
expiration of 6 months after an order terminating parental
rights is issued under this sectiones the order cannot be
gquestioned by any persons in any manper or upon ény oroundcs
including fraude misrepresentationy failure to qive any
reguired noticees or Yack of jurisdiction of the parties or
of the subject mattere™

Section 7« Section 40-6-130¢ MCAy is amended to read:
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*"40-6-130. Best interests of the child -~ custody to
father -- legitimations (1) If the putative father appears
at the hearina and requests custody of the childs the court
sh3ll inquire intc his fitness and his ability toc properly
care for the child and-sheli-determine—whether-the—fatherts
parentad—rights—shouid-be—given—recognition-in—view--of--nis
ecffort——ar--tock-—of-effort-to-make-provision-for-the-mother
while-she-was-pregrent—end—for——the-—chitd-——upon-——-tirth and
whether the best interests of the child will be served by
granting custody to him or to the agency of the state of
Montanay licensed adoption agencys or person tc whom the
mother has released or proposed to release custody of the
childe 1If the court finds that it would not be in the test
interests of the child to grant custody to the putative
fathers the court shal) terminate his rights to the childa.

(2) If the wmother of the child has released the
custody of the child to an agancy of the state of Montanae
licensed adoption agencys or a persons the agancy or parson
shall be & proper party to petition the court for custody of
th: childe

{3} If the parental rights of the mother are
terminated pursuant to this part or cother law and if the
court awards custody of the child out of wedlaock to th-
Jutative fathere the court shall enter an order granting

custody to the putative father and legitimating tne -~ 'ld
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for all purposess

1%) The offering or giving of supoprt 1o tha mpther Dy

th2 father does nat entitle the father to parental]l rightss"™
-End-
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