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INTRODUCED BY --~c-:%~~,~~~~¥1~(~---------------

A Bill FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE THE 

RIGHTS OF AN UNWED FATHER; AMENDING SECTIONS ~o-6-107• 

40-o-108, 40-6-LZS, ~D-6-126, ~0-6-128 THROUGH ltG-6-lJQ, 

1-!CA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 40-6-107, HCAo Is amended to read: 

•40-6-107. Determination of father and child 

relationship -- who •ay bring action. (1) Any interested 

party may bring an action for the purpose of deter•lnlng the 

existence or nonexistence of the father and child 

relationship presumed pursuant to 40-6-105. 

{2) An action to deteraine the existence of the father 

and child relationship with respect to a child who has no 

presumed father under 40-6-105 •ay be brought by the childo 

the mother or personal representative of the child, the 

depart~ent of social and rehabilitation services or Its 

1p~ropriat2 local affiliate. the personal representative or 

a parent of the mother if the mother has died. a aan alleged 

or alleging himself to be the father. or the personal 

re~res2ntative or a parent of the alleged father if the 

dlleqed father has died or is a minor. 

l.C 0869/01 

(3) Re1ardless of its terms. an agree~ent• othe~ than 

l an aJ~ee~ent approved by the court in accordance with 

1 40-6-114(2)• between an alleged or presumed father and the 
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.other or child does not bar an action under this section. 

(4) lf an .rction under this section is brouqht befori' 

th~ birth of the child• all proceedings shall be stayed 

until after the birth• except service of p~ocess and the 

tuxiny of depositions to perpetuate testi~any. 

l5J An alleged father aust injtjate actiDD prjor to 

the birth of the cbjld Qr be tera!nates bjs rjgbts to the 

~· 
Section 2. Section 40-6-108. MCA• is aaended to read: 

•40-6-108. Statute of lia!tations. (1) An action May 

be coa.anced: 

tal at any tiae for the purpose of declarin~ the 

existenLe of the father and child relationship presu•ed 

unrJer ~Ub&~ctinn (a)• (b)• or (c) of 40-6-105(1}; or 

(b) for the purpose of declaring the nonexistence of 

the father and child relationship presumed under subsection 

(a)• Cb)• or (c) of 40-6-105(1)• only if the action is 

brnu~ht within a reasonable time uft~r obtdinin~ knowledge 

of r~levant facts. but in no ev~nt later than 5 years after 

th~ child•s birth. 

(2) ~fter the presumption has been rebutt~d. paternity 

of th2 child ~y another san may bd det@rTin~c in the •AmE 

- 2- s B 4 'f 1 
l H T R 0 D U C E D B I L L 



l 

t, 

5 

'-' 

7 

8 

9 

10 

11 

12 

13 

1<\ 

u 

1b 

17 

1!! 

19 

zo 

21 

22 

23 

2~ 

Z5 

U. OS8'i/-Cl1 

action if ne has been -ade a party. 

(31 An .~ction to deter•i rto~:! the existenc~ 0~ 

non<'!xi stence of the father and chi 1.., r.-1.1tio .. ~t.ip dS to '" 

child vho has no presuced father under 4Q-6-l0~ •ay not b~ 

brought later than 3 years aft~r the birth of the child or 

later th~n July 1. l97Bo ~hichPver is lJt~r~~-1-~ 

actjqn brqy~bt by an alleged fath~r ~JY not_~-~bk_l~eL 

than birth• 

(~t Sections 40-6-107 and ~o-6-108 do not extend the 

toae vithin which a riqht of inheritance or a right to a 

succession aay be asserted beyond the tl.e provided by lav 

relating to distribution and closing of decedents• estates 

or to the deterainatloo of heirship or othervl~e. 

(5) After the conclusion of an adoption proceedin~ 

under chapter 8o Title o\Oo no further action to declare the 

existence or nonexistence of the father and chilo 

relationship of the adopted child "'ay bc '"""r.enc.•do -=:r:cept. 

as provided in ~0-8-112·• 

Section 3. Section ~O-b-125• HCAo is ~•onded to rearl: 

•40-6-125. Children born out of vedlock -- release 

consent. (ll If the mother of a child born out of wedlock 

proposes to release the child for adoption an:J th" ~...,,,_,,sc 

or consent of the natural father cannot be obtained, th~ 

child uoay not be placed for ~doption until the :oarcn~a"l 

rights of the father a~e ter•inated by the t..ourt as Pi .::vio<,~ 
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in this paTt• oy the court pursuant to Titl~ ~~. chapter 3, 

- by ,J court of co•patent JUoi sdiction in another state or 

cm:ntry M-l;ILlJ:LILfaj lure ot thP father .t,g_file a notjce of 

iu&.-nt '0 cla.•• gqterni:tr pri.,;,r to the bjcth pf the dLi..lii• 

(li Pen6inq tne ter••nation or other disposition of 

th" rlqhts of the father of the child born out of w~dlock~ 

th.• rnoth<::r "->Y <:xecut" :. ret ea:.e t 2rrr i Ddt i nq her r i yhts to 

th~ child. If the •other releases the childo th~ ~qency of 

the st~te of Montana, the licensed adoption agency. or the 

p~.rson to whom the child ls released may file a f'ctition 

under this part or a petition of dependency or neglect 

pursuant to Title o\lt chapter 3. P"ndinq disposition of th" 

petition, the court aay enter an order authorizin~ t2moorary 

care of the child. 

(3) At the request of the mothero her formal execution 

of a release shall be delayed until after the court has 

determined tnn identity of the father and has awdrd?1 

custody of tnc child to the father or ter~inatPd his riot 

under this pdrt.• 

Section 'to Section loO-t>-126o MCAo is amend;od to r¢.;d: 

'"40-f>-126. "'otice of Intent to clai-n oaternity. (1) 

8efore the hirth of a child born out of wet11ocko a person 

clai•ing under oath to be the father of the child mey ~ 

til~ ~ verified notic0 of intent t~ clai~ oaternity with th0 

dist~ict court in any county of this ~tate gL__b~--~ 

-t~-
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will be termjoated. The fors of the notice §hall be 

prascritea by th~ director of the depart~ent of hPalt~ ~nd 

environmental sciences and supplied to the clerks of the 

district courts- The notice shall include the claimant's 

address. On the next business day after receipt of the 

notic<'o the court sh,ll transmit the notice to the records 

1n1 statistics burGau of the depart•ent of health and 

environmental sciences. If the •other•~ address is stated on 

the notice, the records and statistics bureau shall send a 

copy of the notice by first-class .ail to the •other of the 

child at the stated address. 

(2) A person filing a notice of intent to clai• 

P"ternity or acknowledging paternity in accordance with 

4IJ-&-l05 shall be presU111ed to be the father of the child for 

purposes of this part unless the •other denies that the 

claimant is the father. Such notice is ad~issible in a 

11aternity proceedins under 40-6-107 and creates a rebuttable 

or~sumption as to the paternity of that child for purpos•s 

of that section. Such notice creates a rebuttable 

pr~sumption as to paternity of the child for purposes of a 

deo~ndency o~ neglect proceedin~ under Title 41• cha~ter 3. 

(3) ~ person who makes a tieety filing of notice of 

i~t~nt to claim paternity or who formally acknowledges 

paternity under 40-6-105 is entitlect to notice of any 

hearing to determine the identity of th~ father of the chi]~ 
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and any hearing to deteraine ~r terminate his paternal 

ri~hts to the child.• 

Section 5• Section 4G-6-128o MCAo is aaended to read: 

•~to-6-128. Proceeding to determine father's identity 

and terminat~ riqhts. {1) If a child is born out of wedlock 

and the •other executes or proposes to execute a release 

ter .. in.ninc; h»r rights to the child or H the child 

otherwise becoaes the subject of an a~option proceeding. the 

agency or person to whoa the child has been or is to be 

relinquished or the aother or person having custody of the 

child shall file a petition in the district court to 

termlnate the parental rights of the fathero unless the 

father's relationship to the child has been previously 

terminated or detereined not to exist by the court. The 

court shall hold a hearing as soon as practical to deter•ine 

the identity of the father and to determine or terminate the 

rights of the father as provided in this section and in 

40-6-129 and 40-6-130. This section is not applicable if the 

father Is a person whose consent to adoption is not required 

under 40-8-111· 

(2) Proof of service of a notice of intent to release 

or the putative father•~ verified acknowledg•ent of notice 

of intent to release shall be filed with the court• if such 

~otice was given to the putative father. The court shall 

r~quest th~ records und statisti~s bureau of the depart~cnt 

-6-
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of health and environ.antal sciences to SPnd to the court a 

copy of any notice of intent to claie paternity of the 

particular child which the bureau hus received. 

-
~.-~~e++ee-~-~e-pw~et+•e-~e~r 

l'lee feoHee--..-~--~O'f-+t'ft-t-te-re+eeos~~· 

eeert-~ ea••• +tttttt+to.,...H-t.e-...ee-af--tfote--•ottte.--+n--1'1 

ei'"rt--1:e--Hiett~,_-~ --•,...+-f~w-flte-+!tqtt+ry-~+ 

+tte+wlfe ~he hH-+n~ 

fet- wiMttter ~he eetoher _,--werf'"ietf--trto-~~-e+ 

tltt wiMtfter--~ -toher -wes-eoftee~+~..,._e •- et 

.,.._·to+- ef eenee11~ieft er IIi ·~"~~-eft~ 

f#-whetoher t:he -t:her-ttes_.eei-Yed--sopp&ft--p..,_.,.. 

or-1Jro• i ses -eF--nert- pey-ntos •i t:R ~--1:e-~-etol++tf--

+" ee-eetl- •I th "-r-pre§ft-eyt--

tet- •he~er --...y---....--hes-~oree++y-----+ftfor•e++y 

eetltt-telfged or--.fee~-ftn---possHt+e-4'et:erl'litoy -M--t:tw 

ett++ew 

t~t~ Notwithstanding this section or any other 

provisions of law and in consideration of her right to 

privacy, no eother of a child who is the subject of 

proceedings under this part may be coepelled to t~stify 

concerning or to divulge the identity of the father or 

possible father of that child. 

t~Lil Notice of the hearing shall be served upon tft<" 
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fe++ow+~t~--per_.... a pytativa fatbftr wbg bai tjacly fileQ a 

QQtlce of intent to clai• paternit¥ as proyided in 40-6-126 

QL__40-A-121 in the eanner appropriate under the Montana 

rw+es ~ of e+v++-pre~ h!yjl Procedure or any eanner 

which the court shall direct•a 

tet--e-~a~ .. e-~"-r-who-hes-t+eety-~++e~-e-n~+e~-o~ 

il'lt~--~e--e*&*w--pe~@rft+~y--es--~ow+~ed--+ft--~-6-*~6--~ 

lt&-6-~~~ 

tbt--e~et*.e--fot~-who-ftes-not-beeft-served-w+th-e 

ftotiee-of-ift~ent: te-re+eese et--tee~~--38--~ey~--be~ore--th<" 

ewpee~elf--lf~-deliwery-spee*f+ed-~he-ftDt+ee-e~-+l'ltent 

to-~e+eese9 

tct--etty-ot:"-r-ee+e-who--wes--not--~erwed--~arsoel'lt--te 

+8-~~~t~-~-e-noto+ee-of-+ftteftt-~o-re+eese-ett~-who-th@ 

ee.r~w-of~~-+ft~y-.4-~.other-or-etty-other--epprepr+et<" 

pe~seny--~--~eft--t:e--&e++eve--eey--be-the-~ether-o+-th<" 

eh++lfw 

f6t~ The notice of hearing shall infor• the putati 1e 

father that his failure to appear at the hearing constitutes 

a denial of his interest in custody of the child, which 

denial will result in the court•s ter•ination of his ri~hts 

to the child. 

t~tLQl Proof of service of the notice of hearin~ 

required by subsection t-;t l.!t.l shall be filed with the 

court. A verified acknowledq•ent of service by the par•, to 

-A-
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be served is proof of personal service. Notice of hearing 

need not be required if the ?utative father is present at 

the hearinq. A waiver of notice of he~rlng by a oerson 

~ntitled to receivP. it is sufficient. J+-ftO-~r~eft-ftes--~ 

~de"t+++ee--e~--~~e--~et~--+~h@r-~-~~~+e-+e~r.-t~e 

ee~rt~-e"-~~e-ee~+~--e+--a++--+ftf~.et~~--e•e++ftb+ev--~he++ 

de~erm+fte-w~e~~er-~b++eet+~~-~b++e-~e1~+~~-e+-ftet+ee-e+ 

tft~-pree~d+~-+~-+~~e+y-te-+eed-te-+d~t~+ee~eft-eftd-++-~e 

~~e++--erder--pub++eet+~er-pue++e-~~~t~~+-e~eftd 

p+ee~-eftd-+ft-t~e-menner-+t-eOft~deYs-evPPOpr+ete•-fh@--fte .. 

e+--t"e--fteture+--eet~er-•ey-ee-~+a~-~ft-~ft-pae++eet+eft 

Oft+y-w+th-her-wr+tteft-eeft~ 

t8t11l At the hearing• the court shall receive 

evidence as to the identity of the father of the child. 

~ased upon the evidence received and the court's inquiry, 

the court shall enter a finding identifying the father or 

declaring that th~ identity of the father cannot be 

de-tlt:"r-mined. 

t9t~ If the court finds that the father of the child 

is a ?P.rson who did not receive either d ti•ely notice of 

i nt-~nt to rel<>:.ts., pursuant to <t0-6-127 or a notice required 

oursuant to subsection t~ 11). of this saction and ·o~l1o h<~s 

not waived his right to notice of hearing and Is not present 

at the hea~ing. the court shall adjou~n furt~cr proceedings 

until that person is served with a notice of hearin~.· 
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Section 6. Section <t0-6-129o "CAo is amended to read: 

•~to-6-129. Grounds for termination of father•s rights. 

(11 If the court has proof that the person whee it 

deteraines pursuant to lt0-6-128 to be the father of the 

child was ti.uly served with notice of intent to release 

pursuant to lt0-6-127 or was served with or waived the notice 

of hearing required by lt0-6-126(5)o the court •ay 

per•anaotly ter•inate the ri9hts oft~ putative father if 

the putative father: 

(a) sub•its a verified acknowledq.ant of his paternity 

and a denial of his Interest In custody of the child; 

[b) files a denial of paternity. For purposes of this 

section the filing of the denial of paternity constitutes a 

waiver of notice of hearing and constitutes a denial of his 

interests in the custody of the child. 

(c) wes-served-w+~ft-e-ftO~~ee-e~-fftteft~-~--r~~-+n 

eeeerd~ee--~ft--lt&-e-t~~t--et--+eest--3&-der~ befer~ 

ex~ed-68~-~yery--spee+ .. ~-+~--thet--ftet+ee--eat 

fe++ed fAils to file an intent to claia paternity either 

before the expected date of delivery or before the birth of 

the child; or 

!d) is given proper notice of hearing in accordance 

with subsection ~tLil or t~ti21 of lt0-6-128 but either 

fails to aopear at the hearing or appears and denies his 

in~erest in the custody of the child. 

-10- sB if4·f 
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(2) If the ioentity of the father cannot be deter•ined 

or if the identity of the fath•r is known but hb 

~hcr0abouts cannot be deter~ined, th• court ~hall rec¥iv~ 

<?vidance to deter•dne thE' facts in the ••atter. The court 11a)' 

ter•inate the riqhts of the putative father if ~e--eeur~ 

~+~~-~~~~efte@-~~~oneb~-et+or~-hes-bee~-•ede 

~--+d~~+fT--e~d--~~e~e-~~--to~r--on~--~~~t ~ny of the 

following circu•stances exist: 

(a) The putative father, whose identity is not known• 

has not •ade a provision for thd child's care and did not 

provide support for the .ather during her pregnancy or 

during her hospitalization. 

[b) The putative father, whose identity is known but 

whose whereabouts are unknown. bas not provided support for 

the aothero nas not shown any interest in the child,·and has 

not aade provision for the child's careo for at least 90 

days preceding the hearing required under 40-~-lZB. 

[3) Subject to the disposition of an appeal, upon the 

expiration of 6 ~onths after an or1cr terminatino parent~l 

rights is issued under this section, the order cannot be 

-4uestioned by any person, in c~ny .,.,nner or upon .;ny oround, 

including fraud, •isrepresentationo failure to <Jive any 

required notice, or lack of jurisdiction of t.he parties or 

of th~ subject rnatt•r•" 

Section 1. Section 40-6-130, MCAo is amended to rPad: 
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•4o-6-l30. Best interests of the child-- custody to 

father -- legitimation. (1) If th9 putative father appear~ 

at th• h~drinn dod requests custody of the child, thH c0urt 

sh~ll inquire into his fitness and his ability to properly 

care for the child eftd-~+-~~~fte-whe~her-the-~e~h~r~~ 

~er~n~e+-r+~~s-9he~ee-~wen-reeo~ft+~+en-+ft-~+ew--o+--~+s 

r+~or~--or--+eek--o+-~~~or~-~e-•ek~-prow+~+en-+or-~h--~e~h~r 

wh+~~-~he-wes-r~"~-end-~or--~he--eh++~--up~--~+r~~ and 

whether the best interests of the child will be served by 

granting custody to hi• or to the agency of the state of 

Montana, licensed adoption agencyo or oerson to whom the 

r.other has released or proposed to release custody of the 

child. If the court finds that it would not be in the t-••st 

interests of the child to grant custody to the putativ" 

father, the court shall terminate his ri1hts to the child. 

(2) If the ~other of the child has released thr 

custody of the child t.o an ac,;ancy of the st<~te of "ontan,, 

licensed adoption agency, or a person.- th~ Ag~ncy Of" pe-rs.on 

shall be a pror•er party to petition th<> court for custooy of 

th~ child. 

{ 3) If tha parental rights of the mother art 

t~rminat"'d pursuant to this part or oth"'r law and if the 

court awards custody of the child out of wedlock to th 

~ut~tive father. thP court sh~ll ent~r an order grantin~ 

custody to the putativ~ father and legitimating tne 1 d 
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