SENATE BILL 420
IN THE SENATE

February 8, 1979 Introduced and referred to
Committee on Judiciary.

April 20, 1979 Died in Committee.
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@ BILL NO» PO
INTROOUCED BY
25 . BY REQUEST OF THE ATTORNEY GENERAL
ZQ;SAgouf

”

A BILL FOR AN ACY ENTITLED: “AN ACT 7O PRGMOTE FREE AND
OPEN COMPETITION AND TO PRESERVE THE FREE-ENTERPRISE HMARKEY
SYSTEM BY PROHIBITING MONCPOLISTIC AND RELATED PRACTICES AND
COMBINATIONS AND CONSPIRACIES IN RESTRAINT OF TRADE;
PROVIDING A MMETHOD OF ENFORCEMENT AND PENALTIES; AND

PRUVIDING AN IMHEDIATE EFFECTIVE DATE.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTAMA:

Section 1« Short titlees [This act] may be cited as the
"Montana Uniform Antitrust Act®.

Section 2e Purposee The purpose of [this act] is to
promote Ffre2 and open competition In the interest of the
general welfare and economy of this state by prohibiting
monopolistic and related practices and combinations and
conspiracies in restraint of trade and providing a3 wmethod of
enforcement and penaltiess

Section 3. Definitionse As used in [this act]s the
following definitions apply:

{1} *Person" means an individuale firme
proorietorshine joint stock corporationys corparatione

business trusts partnerships associations or other legal
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entitye.

(2} *Trade® or “commerce®™ |eans all economic
activities involving or relating to any commoditys services
or business activity.

{3) "Comaodity®™ wmseans any article Vof merchandises
trades or coamerce and any other kind of real or personal
propertyes

{%} ®*Service™ includes any activity that is performsed

in whole or in part for the purpose of financial gaine

inctuding but not limited to personal services professional
servicey rentals leasings or lticensing for usee.

Section 4. Contracts combinations or conspiracy to
restrain trades A contracty combinations or conspiracy
between two or more persons in restraint of trade or
comwerces any part of which is within this states is
unlawfule

Section 5. tstablishments maintenances or use of a
monopolye (1} The establishmenty maintenances or use of a
monopolys an attempt to establish a menopolys or the doing
of an act which tends to create 3 monopoly of trade or
coamerces any part of which Is within this statee by any
persony with the effect of limiting or excluding competition
or controllings fixings or maintaining prices is unlawfule.

{2) Proof of a wviolation of this section may be by

means of statisticse economic analysise and circumstantial

SB 4290
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evidencee

Section 6e Mergers and acquisitions. No corporation
engaged in commerce may acquires directly or indirectliye the
whola or any part of the stock or other share capital of
another corporations and no corporation may acquire the
whole or any part of the assets of another corporation also
engaged in commerce when the effect of the acquisition wmay
be to substentially Yessen competition or to tend to create
a monopolys

Seaction Te Exemptions Agricultural cooperatives and
labor unions while carrying out their legitimate objectives
and pubdlic wutilitiesse as defined in and reqgulated under
Title 699 are exempt from the provisions of [this actle

Section B. Venue. An action for violation of [this
act} shall be brought in district courte If brnught‘bv the
attorney generaly it may be brought in the first judicia?
district or other district with proper venue.

Section 9« Livil investigative demsand —— petition to
enforca —— confidentialitye {1) If the attorney general has
reasonable cause to believe that a verson has information or
is in possessions custodys or control of any document or
other tangible object relevant to amn investigation for
violation of any state or federal antitrust acts he may
serve uponh the persones before hringing any action in state

or federal district courte a written demand entitled ®civil
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investigative demand™ requiring the person to appear and be
examined under ocaths to answer written interrogatories under
oaths or to produce the document or object for inspection
and copyinge

{2} The demand shail:

{a) be served upon the person in the manner required
for service of process by the Montana Rules of Civil
Procedure;

(b) describe the nature of the conduct constituting
the wviolation under investigation;

{c} describe the document or object with sufficient
definiteness to permit it to be fairly identified;

(d) contain a copy of the written interrogatoriess;

{e} prescribe a reasonable time at which the person
must appear to testifys within which to answer the written
interrogatoriess or within which the document or object must
be produced;

{f} specify a place for the taking of testimony or fcr
the production of the document or object and designate 2a
person to be custodian of the document or object;

{g) advise the person that objections to or reasons
for not coaplying with the demand wmay be filed with the
attorney gJeneral on or before the time prescribed in
subsection {(2}{e): and

{h) contain a copy of the provisions found in
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subsection (3).

(3) If a person objects to or otherwise fails to
comply with the written demand served upon his under this
sections the attorney general may file in the district court
of the county in which the person resides or in which he
maintains a principal place of business within this state a
aetition for an order to enforce the demande Notice of
hearing the petition and a copy of the petition shall be
served upon the persons who may appear in opposition to the
petitions If the court finds that the demand is propers that
there is reasonable cause to believe there has been a
violation of [this act])s and that the information sought or
document or object demanded is relevant to the violationy it
shall order the person to comply with the demands subject to
any modification that the court may prescribes Upon motion
by the person and for good cause showns the court may make
any further order in the proceedings that justice requires
to nsrotect the person from unreasonable annoyances
embarrassments oppressions burdenes or expensees

{%) Any procedures testimony takene or material
produced under this section shall be kept confidential by
the attorney general until an action is filed against a
person under {this act] for the violation wnder
investigations unless:

(a) confidentiality is waived oy the person being

-5

w

@ - o

10
il
iz
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1414701

investigated and the perscn who has testifieds answered
interrogatorieses or produced materiat; or

{b) disclosure is authorized by the court.

(5) It shal¥ be wunlawful for any person under
investigation under [this act] to knowingly destroy or cause
to be destroyed any documaentsy paperse or other evidence
which may be relevant to the investigation.

Section 19« Civil penalty and Injunctive enforcement

. by statee The attorney general or a county attorney or the

department of business regulations with the permission or at
the reguest of the attorney generals may bring an action in
the name of the state for a violation of [this act] seeking
appropriate injunctive or other equitable rellief and civil
penaltiess The court shall assess for the benefit of the
state a civil penality of not less than $24000 or wore than
$502000 for each violation of [this act)s

Section 11l Criminal penatties. The attorney general
or a county attorneys with the peramission or at the request
of the attorney generaly may bring a criminal action for
violation of any of the provisions of [this act]e A persons
whether as principaly agents attorneys officers directors or
employees who violates any of the provisions of {this act])
is punishable by a2 fine of not less than $2+000 or more than
3509070 or by imprisonment for a term not to exceed 10

yaarss or by bothe

(NN
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Section 12+ Injunctive relief and daemagese (i) The
state or any political subdivision thereof or any person
injured or threatened with injury from a violation of [this
act] or the attorney general on their behalf may bring an
action for appropriate injunctive reliefs

(2) The state or any political subdivision thereof or
any person injured by any violation of [this act] msay bring
an action for and recover treble the amount of sctual
damages sustaineds together with reasonable attorneys® fees
and costse

Section 13. Civil action by attorney ganeral as parens
patriaes {1) The attorney general may bring a civil action
for and recover treble domagess costss and attorney's fees
in the nome of the people of the state of Momtana as parens
patriae on behalf of natural persons residing in the state
for any damages sustained by them or to their property by
reason of any violation of [this act].

{2} The court shall exclude from the amount of damages
awarded in such action any damages that duplicate dJdamages
which have been previously awarded for the same injury.

Section l4s Judgment in favor of state or conviction
as nrima facie evidences A final judgments decreey or
conviction determining that 3 person has violated {this act]
in an action brought by the state for violation of [section

4s Sy or 6])¢ other than a consent judgment or decree entered
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before trial has commenceds is prima facie evidence against
that person in any other action against him under [section
12 or 13]e

Section 15« C(onsent judgment or decree« The attorney
generates county attorneye or the department of business
regulation wmay enter into an agreement for a consent
judgment or decree with any defendant in any civil action
brought under {this act]e Such ayreement must be in writino
and must be filted with the district court in which the
action is pendinge The court may accepte rejects or modify
the aqreement and enter its judgment accordinglye.

Section l6. Limitation -- when action barreda. (1} An
action under [section 10] to recover a civil openalty is
barred if it is not commenced within 8 years after the clainm
for relief accruedes

{2) An action under [section 12] to recover damages is
barred if it is not commenced within 8 years after the clzim
for relief accrued or within 1 year after the conclusion o.
any timely action brought by the state under [section 10 or
12(1)] based in whole or in part on any matter complained of
in the action for damagess whichever is latere

Section 17. Retention of funds in carmarked accountse.
ATl money received by the state as a result of actions
brought by the attorney general or as a result of actions

participated in by the attorney general pursuant to [this
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act] or the federal antitrust laws shall be credited by the
state treasurer to an account within the earmarked revenue
fund to be know as the antitrust enforcement account. Money
in the antitrust enforcement account s subject to
appropriations pursuant to laws shall be used solely for the
payment of the operational expenses of the attorney
yeneral®s office in connection with its activities under
{this act] or the federal antitrust laws. Ifs at the end of
the nienniume the balance in the antitrust enforcement
account exceeds the appropriated amounts for the subsequent
bienniumes the excess shall be withdrawn from the antitrust
enforcement sccount and deposited in the general funde

Section 18« Remedies cumulativee The remedies provided
in {this act] are cumulatives

Section 19« Uniforwmitye [This act] shall be applied
and construecg to effectuate its general purpose to make
uniform the Jlaw with respect to the subject of [this act]
among those states that enact ite It is the intent of the
legislature that in construing [this act] due consideration
ind weight be given to theé interpretations of the comparable
antitrust statutese

Section 20. Severabilitye If a part of this act |is
invalids all valid parts that are severable from the invalid
part remain in effects If a part of this act is invalid in

one or more of its applicationss the part remains in effect
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Saction 2l Effectivae datee.
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