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SENATE BILL NO. 409 
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IN THE SENATE 

Introduced and referred to 
Committee on Judiciary. 

Committee recommend bill 
do pass as amended. Report 
adopted. 

Printed and placed on members' 
desks. 

Second reading, do pass. 

Considered correctly engrossed. 

Third reading, passed. 
Transmitted to second house. 

IN THE HOUSE 

Introduced and referred to 
Committee on Judiciary. 

Committee recommend bill 
be concurred in as amended. 
Report adopted. 

Second reading, concurred in. 

Third reading, concurred in 
as amended. 

IN THE SENATE 

Returned from second house. 
Concurred in as amended. 

Second reading, pass con­
sideration. 
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Second rc.:tding, .:tmcndmcnts 
adopted. 

Third reading, amendments 
adopted. Sent to enrolling. 

Reported correctly enrolled. 
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BILL NO. ~ 
INTROOUCEO ~ AI. ... t1t , *""' 

A BILL FOR AN ACT ENTITLED; •AN ACT GENERALLY REVISING THE 

LAW RELATING TO ASSAULTS OCCURRING BETWEEN SPOUSES; AMENDING 

SECTIO~S 27-19-306t ~0-2-ZOlo ANO ~5-5-506o MCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF "ONT~A: 

NEW SECTION. Section 1• Right of person to sue spouse 

for assault. A person has a cause of action against his 

spouse for da•ages for personal injury caused by the 

spouse's Intentional assault on such persono and the ca..on 

laN doctrine of interspousal tort i.-unity iso to that 

extent. abolished. 

NEH SECTION. Section 2• Action for injunction to 

prevent disruption of ho.a by faaily •eaber. A person •ay 

file a verified co.plaint in the district court sh~ing that 

physical or eeotional har• will result fra. the physical 

presence of a faaily •e•ber in the fa•ily hoae and 

requesting an injunction restraining such fa•ily •eaber fro• 

molesting or disturbing the peace of the faally ho•e or 

excluding him therefro•• The court shall act on the 

co•plaint as In other actions for Injunctions as provided In 

Title 27, ch<>pter 19o as a111endedo including those provisions 

relating to temporary restraining orders. 
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Section 3. Section 27-19-306o MCAw Is aaended to read: 

•27-19-306. Security for daaages. (1) On granting an 

injunction or restraining orderw the court or judge •ay 

require. except when the stateo a county, or any subdivision 

thereof or a aunlci~l corporation or a earrled person In a 

suit for divorce against his or her spouse Is a party 

plaintiff or tbe Go• lain p t was filed pur,yant to ( section 

ZJ• a written undertaking on the part of the plalntlffo with 

. sufficient sureties, to the effect that the plaintiff will 

pay to the party enjoined such daaages. not exceeding an 

a~nt to be specified, as such party aay sustain by reason 

of the injunction if the court finally decide that the 

plaintiff was not entitled thereto. 

(2) Within 5 days after the service of the injunction, 

the defendant aay except to the sufficiency of the sureties. 

If th~ plaintiff fails to do soo such plaintiff is deeaed to 

have waived all objections to the•• When excepted to. the 

plaintiff's sureties, upon notice to the defendant of not 

less than Z or ~re than 5 dayso aust justify before a judge 

or clerk In the ~aee eanner as upon bail on arrest. and upon 

failure to justify or If others in their place fail to 

justify at the ti•e and placP appointed, the order granting 

an Injunction shall be dissolved.• 

Section ~. Section ~2-ZOlo "CAo is a.ended to read: 

·~o-2-201. When husband's and wife's interests 
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separate. Neither husband nor wi~e has any interest in the 

property of the other, except as mentioned In 40-2-102w but 

neither can be excluded froe the other•s dwelling except~ 

proyid&d br statute.• 

Section So Section 45-5-506, HCAw is aa~nded to read: 

•45-5-506. Provisions generally applicable to sexual 

1 cri•es. (1) When cri•inality depends on the victi• being 

8 less than 16 years old, it Is a defense for the offender to 

9 pre.'- that. he reasonably believed the cnlld to be above that 

10 age. Such belie~ shall not be dee.-d reasonable I~ the child 

11 is le1\S than 14 years ol de 

12 (2) Whenever the de~lnltlon o~ an of~ense excludes 

13 conduct with a spouse. the exclusion shall be de ... d to 

14 extend to persons living as husband and wl~e regardless of 

15 the legal status o~ their relationship. The exclusion shall 

16 be Inoperative as respects spouses living apart whBtber 

17 under a decree of judicial separation or otherwise. Where 

18 the definition of an offense excludes conduct with a spousew 

19 this shall not preclude conviction of a spouse in a sexual 

20 act which he or she causes another persono not within the 

21 

22 

23 

exclusionw to perfor•• 

(3) in a prosecution under the preceding 

sexual crl .. s (45-5-SOZ through 45-5-504) 

sect. ions on 

In which the 

24 victi•"~ l.ck of consent is based solely upon his incapacity 

25 to consent because he was .. ntally Incapacitated, it Is a 

-3-
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defense to such prosecution that the vict.l• was a voluntary 

social co•panion of the defendant and the intoxicating 

substance was voluntarily and knowin1ly taken." 

-End-
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SENATE BILL NO. 409 

INTRODUCED BY REGANt LENSINKt DUSSAULT 

A BILL FOR AN ACT ENTITLED: •AN ACT GENERALLY REVISING THE 

LAW RELATING TO ASSAULTS &NO INTENTIQNAL TORTS OCCURRING 

BETWEEN SPOUSES; AMENDING SECTIONS i~i9-366T 40-Z-201v AND 

'tS-5-5069 MCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

UfH SECJIOHa Section 1. Riqht of person to sue spouse 

for a~se~+~ IHIEHIIDHAL-IQ&I• A person has a cause of action 

aqainst his spouse for da .. ges ~-,.~-e+-+njwry caused by 

the spouse's intentional es~ee+~--en IPBI AGAINST such 

person, and the co••on law doctrine of interspousal tort 

immunity isoto that extent• abolished. 

H~i£~--Se~+en-iw--~---fer---+nj~ne~+en--~o 

pre¥en~-e+~rup~+on-..-"eee-by-fe.++y-~·--•--pePson--aey 

f++e-e-•er+f+e~-ee•~+n~-+n-~6+s~r+e~-••~~-~+n~-~he~ 

pftys+ee+--er--em~+ene+--"OP.--w+~-res~+~-fpea-~he-phys+ee+ 

prssenee--of--e--fea+~y--eeebeP--+n--t~e--fee++y--ho .. ---end 

reques~•n~-en-+njune~+on-res~Pe+n+n~-s~eft-fee++y-meeber-froe 

••+es~+~--er--d+s~~rb+~--the--peeee--of-~he-fea++y~oee-or 

exe+ud+n~--h+m--~herefpoaw--~he--eo~rt--she++--e~--en---the 

eomp+e+nt-es-+n-~heP-eet+ons-for-+njune~+ons-es-prov+eee-+n 

'+t+e-ify-eftep~er-t9v-os-a .. n~e~-+ne+~d+n~-~hose-pPO¥+s+ons 
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re+et+ft!-~e-te.,erery-restre+n+~-~ .. 

See~+on-3•--See~+en-i~-~•~-MEA.-+s-... n~ed-~e-ree~ 

•if-t9-386.--seeur+~y--fOP-deaegesw--tti-9n-~rent+n~-en 

+ftjanet:+ot'l---,.es~rrift+ftg--•~--~M--e-n---j~~--..., 

re~+rev-••eept:-when-•M-s••~•·-•-eoun~yw er-e~~ebd+•+s+oft 

~hereef--or-e-.. n+e+pe+-~et+~--~r+•~-persen-+n-a 

sw+t:-f--d+veree-.. e+ns•--h+s--er-her--•~se--+•-e--per~y 

p+e+nt+ff or--tae--c..,tetnt-• .. -fited-paraWIDt-to=t•acttoa 

U.-e-writ~--ndert:elt+ft,__-~he-peP•-ef'-....-,we+ttt~~fl 

.. H+e+en~-s-n+es,.-~~lte-eff_...~et:~-p+e+nt+ff--11+++ 

pey--~.--~he--peny--enj~s~h-da..,eaw no• .. ceed+~en 

-~o-be-spee+f+eb----ft-JH!t'*y-y-s•na+n-r,--.....­

ef--t:he--iftj~•+en--+f--the--court:--#+ne++y-dee+4e-~he~he 

tth+trto+H-wes-n~eftt~~..._ 

tit--w+~+n-~-deys-af•er-•he-serv+ee-ef~he-+njwne•+env 

~defenden~-.. y-e.ee~-·-~he-swff+e+8ftey-ef-~he~t+esw 

ff-~he-tt+e+n~ff-fe++.-to-de-9o•-.W~-p+e+nt+ff-+s-d..-.8-t:e 

heve-we+vea-e++-object+ens-~e-~~-When-e~ted--•o•--•he 

p+e+n~+f4•s--sarn+es.--~pen--n~+ee-•a~he-defenden~ef-fto• 

+ess-thaft-i-or-eere-~ft-f-deysv-..,t-j.,~+fy-befe1'e-e-;.e~e 

ar-e+erk-+n-~he-~eae-aonner-es-~on-ee++-on-arres~v-end-upon 

fo++~r•-~•-j•s~+fy-er-+f--o•hors--+n-~he+r--p+eee--fa+~-te 

;•et+fy--at-the-~ae-Bftd-tt+eee-~+n~edv~fle-aPdeP-9Paftt+tt~ 

en-+nj•ne~+on-she++-ae-e+sso+•ee.• 

Section 2. Section ~0-2-201, ~CA, is aaended to read: 

-2-
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•-.o-2-201. When husband's and "'lfe•s lnterest5 

separate• Neither husband nor ~ife has any inte~est in the 

property of the o~hero except as .antioned in lt0-2-102o but 

neither can be excluded fro• the other's dwelling tXCDDt--., 

prntt!..t=ltr-nat:at:e !.lfiiJ.m_fiLlOINEQ BY A..LQU&I.• 

Section 3. Section .. s-s-S06o MCAo Is a .. nded to read: 

• .. s-S-506. Provisions generally applicable to sexual 

8 crl•es. (1) When crl•lnality depends on the victie being 

9 less than 16 years oldo it is a defense for the offender to 

10 prove ttt.t: he reasonely believed the child to be above t"-t 

11 .,._ Such belief stwt11 not be d-d reasonable if the child 

12 Is less t:hen 14 years old. 

13 (2) Whenever the definition of an offense excludes 

14 conduct with a spouse• the exclusion shall be dee .. d to 

15 ext:end to persons living as husband and wife regardless of 

16 the legal 5tatus of their relationship. The exclusion shell 

17 be inopereti- as respects 5pouses living apart w!Mt:tw• 

111 under a tleeree of judie I al eeperat:+on oc=fthrwtu aB.Q£1• 

19 Where the tlefinltlon of an offense excludes conduct with a 

20 spouseo this shall not preclude conviction of a spouse in a 

21 sexual act which he or she causes another persono not ~lthln 

22 the exclusion• to perfor•• 

l3 (3) In a prosecution under the preceding sections on 

2.. sexual cri .. s (lt5-s-soz through ~t5-s-so .. , in "'hich the 

25 vlctie•s lack of consent Is based solely upon his incapacity 

-3- SB .. 09 
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1 to consent because he was •entally incapacitated, it is a 

2 defense to such prosecution that the victim ~as a voluntary 

3 social coepanion of the defendant and the intoxicating 

.. substance ~as voluntarily and kno.,ingly taken.• 

-End-

-It- SB lt09 
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SENATE BILL NO. 409 

INTRODUCED BY REGAN, LENSINKo DUSSAULT 

A SILL FOR AN ACT ENTITLED: •AN ACT GENERALLY REVISING THE 

LAR RELATING TO ASSAULTS !HD-lK!fNllQNAL-IQRli OCCURRING 

oFTWEEN SPOUSES; AMENDING SECTIONS if-i9-386~ 40-2-201~ ANO 

45-5-506o HCAo" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE Of MONTANA: 

~lM~~1lOHA Section 1. Right of person to sue spouse 

for esse~~~ IMiftillCtiAL_lDRI· A person has a cause of action 

aqainst his spouse for da~ages fo~-pe~sone~-+nj~ry caused by 

the spouse's Intentional assa.~-eft lQ&l_ AGAINST such 

person, and the co•~n law doctrine of interspousa1 tort 

iMmunity isoto that extento abolished. 

~~~E~eM.--seet+en-i•--•et+on---for---+nj~ne~+on--~o 

preyen~-disr~~+on-of-~o.e-by-fe•++y-.eeberw--A--person--•ey 

f++e-a-•er~fied-eoMplein~-+n-t~e-d+str+ct-cour~-s~ow+nq-tftet 

p~ys~ee+--or--e.at+one+--he~.--w+++-resu+t-fro.-the-~ys+ee+ 

presence--of--e--fe•++y--.e•&er--+n--tft&--fe.i+y--~o.e---en~ 

request~nq-en-?njunet~on-restre+n+nq-sue~-fe•+~y-Meaher-fro• 

mo+est+ng--o~--d~stu~b+ng--the--peeee--of-tfte-fe•++y-~o.e-or 

exe+uding--h+M--~fterefro-.--,~e--eowrt--s~++--ee~--on---~fte 

eoMple+nt-es-+n-o~~er-eet?ons-f&r-+njunet+ons-es-pro•+ded-+n 

'+~+e-~f.-e~epter-t9y-es-eaendedy-inc+ud+nq-those-pro•+s+on~ 
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~e+e~+n~-to-~empore~y-res~~aifti~-e~dersw 

~ee~•eft-,w--5ee~eft-~~-+9-386y-M~A.-+s-a.eftded-~a-~eod• 

·~f-t9-,8b•--5ee~r+~y--fo~-da.e~e~w--itt-Bn-q~nt~ft~-e" 

+n;~e~+eft-e~-rest~e•"~"q-o~de~y--~he--e~~~--o~--j~~e--•ey 

re~~~r••-•••·~~-~e"-~~e-s~e~e.-e-e&efttyw-o~-eny-s~bd+Yisi&n 

~ftereef--er-e-.. ft+e+pe+-ee~~o•+on-~-a-•er~+ed-pe~son-+"-e 

se+t-fo~-d+weree-~e+ns•--~+.--e~--her--spoe.e--+s--e--pe~~y 

p+a+n~+ff AL==~-=eowot•tnt=woa-tttee=aa~a•on~-to-tacet±OD 

~·-e-w~+t~eft-ander~ek+n~-on-t~e-per~-of-the-p+e+n~+ffw-w+th 

suffieient-suret+•••-to-t~e-effec~-~~·~-tfte--ot~iftttff--w++t 

pey--~o--•he--pe~~y--eft;o+ned-saeft-de•e~esw-not-exceedtng-en 

e~oant-te-be-s~ee+f+ed.-es-swe~-~er~y-•ay-sas~e+n-by--reeson 

of--t~e--~njunet+o~--+f--~he--eoa~t--f+ne++y-deeide-~het-t~~ 

p+e+ntiff-w~-no~-eft~+t+ed-t~~etow 

tit--~+~~+n-~-deys-efter-~he-ser•+ee-of-th~-+njeftctioftY 

the-d~f•nden~-•ey-exeept-~a-t~e-seff+e~eney-of-~he-sare~~es' 

ff-tn~-pte~n~+ff-Fe+ts-to-do-se~-s•e~-p+e+nt+ff-+s-~eemed-~o 

hew~-we+•ed-e++-ob;eet+ens-te-the-.--w~n-ewcepted--toy--t~e 

p+e+n~+ff•s--s~ret+esy--upen--nottee-~o-~ft&-defendent-of-not 

tes•-then-~-or-•ore-t~an-~-deysy-.. st-jast+fy-before-o-jadge 

er-clerk-+n-the-seM@-•nnner-es-~pon-be++-on-orr~~t~-end-upon 

fe++ure-~o-jas~+fy-or-+f--o~her•--+n--~ftetr--p+eee--fe++--to 

JOStify--et-the-~+.e-end-p+aee-eppo+nted•-the-order-grentinq 

on-iftjo~et+on-shetl-be-d~s~otYed.• 

Section z. Section 40-Z-.201• HCAo is a•ended to read' 

-2- SB 409 
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• .,0-2-201. When husband"s and "i fe' s interests 

separate. Neither husband nor wife has any interest in the 

property of the other, ex,ept as aentioned in .,0-2-102o but 

neither 'an be excluded fro• the other's d"elling eac:=~==os 

IWllfi.dtii=IU=.tta!:llte U!iJ.ESLift,UllUlLilX A COURT • • 

Section 3. Section .. s-s-S06o ~CAo is a.ended to read: 

1 • .,5-~-506. Provisions generally applicable to sexual 

8 cri•es. llt Wh~ cri•inality depends on the victi• being 

9 less than 16 years oldo it Is a defense for the offender to 

10 prove th~t he reasonably believed the child to be above that 

11 aqe. Such belief shall not be dee .. d reasonable if the child 

12 is less than 1., years old. 

13 (2t Whenever the definition of an offense excludes 

1., con~uct "ith a spouse, the exclusion shall be deeeed to 

lS extend to persons living as husband and "ife regardless of 

16 the legal status of their relationship. The exclusion shall 

17 be inoperative as respects spouses livinq apart •b•tber 

lA ~ti£8 under a deeree-&f-]•d~+~-~eperR~+on-~=atb~t1e 

19 &!liB QftBff_Cf_~UDICIAl SEPARATIQN QB OTHE8Wlit• Where the 

20 definition of an offense excludes conduct "ith a spouse, 

21 this shall not preclude 'onviction of a spouse in a sexual 

22 act which he or she causes another persono not "ithin the 

23 exclusiono to perfor-. 

24 

25 

Ill In a prosecution under the preceding sections on 

sexual criaes (45-5-502 throuqh .,~-S-50"1 on which the 
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victia's lack of consent is based solely upon his incapacity 

to consent because he was ~ntally incapacitated• it is a 

defense to such prosecution that the victim was a voluntary 

social co-panion of th~ defendant and the intoxicating 

~ubstance was voluntarily and knowingly taken.• 

-End-

-4- se 409 
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March 14, 1979 

HOUSE OF REPRESENTATIVES 

Judiciary Committee amendments to SENATE BILL NO. 409. 
( 

third reading copy, as follows: 

1. Page 3, line 18. 
Following: Line 17 
Insert: "whether" 
Following: "under a" 
Strike: remainder of line 18 
Insert: "decree of judicial separation or otherwise." 


