CHAPTER NO. <07

SENATE BILL NO. 409
INTRODUCED BY REGAN, LENSINK, DUSSAULT
IN THE SENATE
February 7, 1979 | Introduced and referred to
Committee on Judiciary.
February 19, 1979 Committee recommend bill
do pass as amended. Report
adopted.
February 20, 1979 Printed and placed on members'
desks.
February 21, 1979 Second reading, do pass.
February 22, 1979 Considered correctly engrossed.
February 23, 1979 Third reading, passed.

Transmitted to second house.

IN THE HOUSE

February 27, 1979 Introduced and referred to
Committee on Judiciary.

March 15, 1979 Committee recommend bill
be concurred in as amended.
Report adopted.

March 16, 1979 Second reading, concurred in.

March 20, 1979 Third reading, concurred in
as amended.

IN THE SENATE

March 21, 1979 Returned from second house.
Concurred in as amended.

March 22, 1979 Second reading, pass con-
sideration.
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March 23, 1979 Second reading, amendments
adopted.
March 24, 1979 Third reading, amendments

adopted. Sent to enrolling.

Reported correctly enrolled.
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,@ eiLL no. 07

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: ™AN ACT GENERALLY REVISING THE
LAW RELATING TO ASSAULTS OCCURRING BETWEEN SPOUSES; ARENDING

SECTIONS 27-19-3069 40-2-201v AND 45-5-5056s MCA."™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTI0ONe Section 1l Right of person to sue spouse
for assaulte A person has a cause of action against his
spouse for damages for personal injury caused by the
spouse's intentional assault on Such persons and the coamon
Yaw doctrine of interspousal tort iesunity isy to that
extents abolished.

NEW SECTION. Section 2. Action for injunction to
prevent disruption of home by family member. A person w=may
file a verified complaint in the district court showing that
physical or emotional harm will result from the physical
presence of a family member in the family home and
requesting an injunction restraining such family member from
wolesting or disturbing the peace of the family home or
excluding him therefrome The court shall act on the
complaint as in other actions for injunctions as provided In
Title 27y chapter 19+ as amendeds including those provisions

relating to temporary restraining orders.
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Section 3. Section 27-19-306s MCAy is amended to read:

®27-19-306« Security for damages. (1) On granting an
injunction or restraining orders the court or judge may
requires except when the statees 3 countye or any subdivision
thereof or a municipal corporation or a married person in a
suit for divorce against his or her spouse is a party
plaintiff or the complalokt was filed gpursuant to [section
2] @ written undertaking on the part of the plaintiffe with
sufficient suretiess to the effect that the plaintiff will
pay to the party enjoined such damagess not exceeding an
amount to be specifieds as such party may sustain by reason
of the injunction if the court finally decide that the
plaintiff was not entitled thereto.

{2) Mithin 5 days after the service of the injunctions
the defendant may except to the sufficiency of the suretiesa
If the plaintiff fails to do sos such plaintiff is deemed to
have waived all objections tc theme When excepted tos the
plaintiff’s suretliese upon notice to the defendant of not
less than 2 or msore than 5 dayss must justify before a judge
or clerk in the same manner as upon bail on arrests and upon
failure to justify or if others in their place fail +to
justify at the time and place appointeds the order granting
an injunction shall be dissolved.™

Section 4, Section 40-2-201¢ MCAs is amended to read:

®4£0—~2-201« When husband®s wife's interests
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separate. Neither husband nor wife has any interest in the
property of the othery except as mentioned in 40-2-102¢ but
neither can be excluded from the other's dwelling gxcept _as
proxided by statutge."

Section 5. Section 4&5-5-506+ MLAs is amended to read:

»45-5-506+ Provisions generally applicable to sexual
crimese {1} When criminality depends on the victim being
tess than 16 years olde it is a defense for the offender to
prove that he reasonably believed the child to be above that
agee Such belief shall not be deemed reasonable if the child
is Tens than 14 years old.

{2) Whenever the definition of an offense excludes
conduct with a spouses the exclusion shall be deesed to
extend to persons Viving as husband and wife regardless of
the legal status of their relationshipes The exclusio; shall
be inoperative as respects spouses 1living apart uhsther
under a decree of judicial separation or _gtherdise. where
the definition of an offense excludes conduct with a spouses
this shall not preclude conviction of a spouse Iin a sexual
act which he or she causes another persons not within the
exclusions to performs

{3) in a prosecution under the preceding sections on
sexual crimes (45-5-502 through &5-5-504) in which the
victim®s lack of consent is based solely upon his incapacity

to consent because he was wentally incapacitated, it is a

-3
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defense to such prosecution that the victim was 3 voluntary

social companion of the defendant and the
substance was veluntarily and knowinjly takene”™

-End-
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SENATE BILL NO. 409

INTRODUCED BY REGANes LENSINKy DUSSAULT

A BILL FOR AN ACT ENTITLED: ™AN ACY GENERALLY REVISING THE
LAW RELATING TO ASSAULTS AND INTENTIONAL TORIS OCCURRING
BETWEEN SPOUSES; AMENDING SECTIONS 23-19-386v 40-2-201lv AND

45-5-5069 MCA.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NENW_SECIIONs Section le Right of person to sue spouse
for seseudt INTENTIONAL TORTe A person has a cause of action
against his spouse for damages for-persomnsi-injury caused by
the spouse's intentional essectt--on IQRT _AGAINST such
persons and the common law doctrine of interspousal tort
immunity iss to that extente abolished.

NEW-SEEFIANg - -Seetion-2e-—~hetion—--for-——injunetion--teo
prevent-disraption-of-home-by-famity-menderv--A-—person--say
fite-a-verifred-complaint-in—-the-district-court-shewing-that
physiead-—or--enotionsi-—harm-witi-resute-from-the-physiced
presence--of-—-a--fomity--member—-+n--the-—fFami+y~--home---ond
requestiag-an-tnjunetion-restraining-such—famity-mender-frew
motesting-—or-—disturbing—-the-—-peace--of-the-fonity-home-or
exctuding--him-——therefronv--Fhe--court--shali--set-~-on-—-the
compiaint-es-in-other-ections-fer-injunctions-as-provided-in

Fitte-2Fr-chapter-it9vy-ass-amendedyv-inctuding-those-provisions
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relating-to-temporeary-restraining-orderse
Seetion-Iv--S5ection-27-19-306v-NEAv-F9-anended-to-reads
23-19-306w~-Security-~for-domagess--{1j-8n-grenting-en
njunction-or-restreining-ordery-—the—court-——or--judge——ney
requirey-except-when-the-stetey-a-countyv-or-any—-subdivision
thereof--or-e-municipoit-corporation-or-o-sarried-person-in-e
suie-Ffor-divorce-ageinst-—his——or——her--spouse—--is—a--perty
plointiff or--the--coupilaint-wss-filed-purayant-to-fasction
23v-e-written—undertaking-on—the—port-of-the-pleintiffy—with
suffietent-suretiosy-to—the-of fect—that-the—-plrointiff——witt
pay--to-—the--party-—-enjoined-such-domagesvr-not-exceeding—en
onmount-to-be-specifiedy-as-such-porty-asy~-sustein-by-—resson
of--the--injunction--+if--the--ecoure--finally-decide-thet-the
pleintiff-was-not-entitied-thereter
t2y--dithin-5-days-afeer-the-service-of-the-injunctiony
the-defendant-nay-except-to-the-sufficiency-of-the-suretiess
if-ehe-praintiff-Ffaite-to-do-sor-sueh-plaintiéf-ia-deensd-te
have-watved—-ati-objections-to-thems—When-excepted--tor—-the
proint+ffis--suretiesv--upon--notice-to-the-defendant-of-not
+ess-than-2-er-mnere-then-S—-deysv-mst-justify-before-as-judge
or-cierk-+n-the-sane-ménner-as-opon—batt-on-arresty-ond-apon
faiture-to-juseify-or-if--others-—-in-—their--place——-favi--te
jastify--at-the-time-snd-ploce-appointedy—the-order-granting
sn-+njunction-sheli-be-dissotveds™

Section 2. Section 4#0-2-201s MCAe is amended to read:

-2- &s 409
THIRD READING
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“40-2-201s When husband®s and wife's interests
separates Neither husband nor wife has any interest in the
property of the othere except as mentioned in 40-2-102s but
neither can be excluded from the other*s dwelling sxecapt--os
providad-by-atatute UNLESS ENJOINED BY & COURT.™

Section 3. Section 45-5-506s MCAy is amended to read:

*45-5-306. Provisions geperally applicable to sexual
crimes. (1) When criminality depends on the victiwm being
less than 16 yaars olds it is a defense for the offender to
prove that he reasonadbly believed the child to be above that
3ges Such belisf shall not be deemed reasonabls if the child
is less than 14 years olde

(2) Whenever the definition of an offense excludes
conduct with a spouses the exclusion shall be deemed to
extend to persons Jiving as husband and wife regardless of
the legal status of their relationships The exclusion shall
be inoperative as respects spouses Jliving apart wuhether
under a deeree—of judicia) sepereation pr-gptherwise OEDER.
Where the definition of an offense excludes conduct with a
spouses this shall not preclude conviction of a spouse in a
sexual act which he or she causes another persons not within
the exclusions to performa

(3} In a prosecution under the preceding sections on
sexuadl crimes (45-5-502 th;oygh 45-5~-504) in which the

victim®*s Yack of consent is based solely upon his incapacity

=3~ S8 409
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to consent because he was mentally incapacitateds it is a
defense to such prosecution that the victim was a voluntary
social companion of the defendant and the intoxicating
substance was voluntarily and knowingly takene®

-End-

- _ $B 409
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SENATE BILL NO. 409

INTRODULCED BY REGANs LENSINKe DUSSAULT

A BILL FOR AN ACT ENTITLED: ®AN ACT GENERALLY REVISING THE
LAWd  RELATING TO ASSAULTS AND INTENTIONAL TORTS OCCURRING
BETWEEN SPOUSES; AMENDING SECTIONS 2F-19-30&6v 40-2-201y AND

45-5-506s MCAWL"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE 0OF MONTANA:

NEW_SECTIQH. Section l. Right of person to sue spouse
for essaude INIENTIONAL JORT. A person has a cause of action
against his spouse for damages for-personat-+njury causeq by
the spouse's intentional esssode--en JORT__AGAINST such
persons and the common law doctrine of interspousal tort
imnunity ises to that extents abolished.

NEW-SEEFEONy ~-Section-2e-—Aetion-—-for-—--injunction--to
prevent-disruption-of-home-by-famtty-memherv--A--person--may
f+te—a-verified-complaint-in-the-district-court-showing-that
physical--or--emottonel--harm—-witi-resuit-from-the-physice?
presence--gf--a--famity--mesber--in—-the-—fomtiy--home---and
requesting-en-injunetion-restraining-svch-famiiy-member-from
motesting--or-—disturbing--the-—pesce—-of-the-fomity-home-or
exctuding--him--therefromv--Fhe--court--shatt--sct--on--~-the
compiaint-as-in-other-actions-for-injunctions-es-provided-in

fitte-2¥y-chapter-t9y-as-amendedy-inciuding-those-provisions
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retating-to-temporary-reserarning-erdersy
§Qet50&-3"-Seeti00-23-*9-386v-"€.1-iﬂ-a..ﬂﬂed—EO‘feaﬂ;
223-$9~386v--Security-—for-demagesv-—ti}-On-gronting-an
+*njunceion-or-restrerning-orderv-—-the-—-covrt--or--judge--may
requirev-exceapt-when-the-stater-a-countyr-or-any-subdivision
thereof--or-a-munircipol-corporation-or-e-ssrried-person-+n-s
surt-for-diverce-agarnat--his--or--her--spouse—-i+s—~a-—party
pleintiff gr--the--couptaint-was-fited-puranant-tao-ftaection
2iv-s-written-undertaking-on-the-part-of-the-pleintiffy-with
aufficient-suretiesy-to-the-ef fect-thot-the--otaintiff--witd
par-4!0--the--party—-enjoéned—sueh—danaqesv-not-exeeeding-an
amount-to-be-speecifiedy-as-such-party-may-sustain-by--reason
of--the--irajunction--if--the--court--finally-decide-that-the
pltaintiff-was-not-entitied-theretos
t2y--within-5-doeys-sfter-the-service-of-the-injunctiony
the-defendant-may-except-to-the-sufficiency-of-the-suretress
Ef-the-prarnerff-Faitas-to-do-sovy-such-plaintiff-is-deemed-to
Rove-weived-eti-objectirons-to-theme--When-excepted--toy-~the
plaintiffla--suretiesy--upon--notice-to-the-defendent-of-not
tess-then-2-or-sore-than-5-daysy-must-justify-before-a-jodqe
or—e}erk-+n-the—sa-e—nanner-as-npoﬁ—bai!—on-arrestv-end—upon
faiture-to-justify-or-if--others--in--their--plece--faii--¢to
Justify--at-the-time-and-pisce-—sppointedy-the-arder-granting
en-rnjonction-sholti-be-dissotvede™

Section 2. Section &0-2-201s MCAs is amended to read:

-2- 58 409
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"40-2-201. When husband®s and wife's interests
separates Neither husband nor wife has any interest in the
property of the others except as mentioned in &40-2-102s but
neither can be excluded from the other®s dwelling gxgept--0a
peovided-by-statute UNLESS ENJOINEDQ BY A (QURT.*

Section 3« Section 45-5-506s MCAs is amended to read:

"45-5-506e Provisions generally applicable to sexual
crimess (1} when criminality depends on the victim being
less than 16 years olde it is a defense for the offender to
prove that he reasonably bhelieved the child to be above that
aqes Such belief shall not be deemed reasonablte if the child
is tess than 14 years olde

{2} MKWhenever the definition of an offense excludes
conduct with a spouses the exc!u;ion shall be deemed to
extend to persons living as husband and wife regardless of
the legal status of their relationship. The exclusion shall
be inoperative as respects spouses living apart ubether
HHEIHERE under a decree-of-judiciel-separation-or-ptheryiae
GBOER DECREE OF JUDICIAL SEPARATION OR OTHER¥ISE. Where the
definition of an offense excludes conduct with a spouses
this shal'l not preclude conviction of a spouse in a sexual
act which he or she causes another persons not within the
exclusions to performe

{3) In a prosecution under the preceding sections on

sexual crimes (45-5-502 through 45-5-504) in which the

~3- S8 409
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victim®s lack of consent is based solely upon his incapacity
to consent because he was mentally incapacitateds it is a
defense to such prosecution that the victim was a voluntary
social companion of the defendant apd the intoxicating
substance was voluntarily and knaowingly takene™

-End-
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March 14, 1979

HOUSE OF REPRESENTATIVES

Judiciary Committee amendments to SENATE BILL NO. 409i
third reading copy, as follows:

1. Page 3, line 18.

Following: Line 17

Insert: "whether"

Following: "under a"

Strike: remainder of line 18

Insert: "decree of judicial separation or otherwise."



