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1 ; 8ILL NO. ;EZZ:Z 1 emotional impairment which has substantial adverse effects
2 INTRODUCED BY 2 on an individual®s cognitive or volitional functionss.

3 3 {6} “Mental health facillity® or "facility" means a

4 A BILL FOR AN ALT ENTITLED: “™AN ACT TO GENERALLY REVISE THE

4 public hospital or a licensed private hospital which is
5 LAWS RELATING TO THE TREATMENT OF THE MENTALLY ILL; AMENDING 5 equipped and staffed to provide treatment for persons with
& SECYIONS 53-21-102¢y 53-21-103, 53-21-111y 53-21~1124 & wental disorders or a community mental health center or any
7 53-21~115s 53-21-119 53-21-120s  $3-21-126  THROUGH 7 mental health clinic or treatment center approved by the
8 53-21-128y 53-21-141ls 53-21-1654 AND 53-21-188, MCA." ) departmente No correctional Institution or facility or jail
9 9 is a mental health facllity within the seaning of this part.
10 BE IT ENACTED BY FTHE LEGISLATURE OF THE STATE OF MONTANA: 10 ) (T} "Next of kin® shall include but need not be
11 Section l. Section 53-21-102s MCA, is amended to read: 11 limited to the spouses parentss adult childrens and adult
12 #53-21-102. Definitionss As used in this parts the 12 brothers and sisters of a persone
13 following definitions apply: 13 (8) *"Patient®™ means 3 person committed by the court
14 {1) ®Board™ or "mental disabilities board of visitors™ 14 for treatment for any period of time or who is voluntarily
15 means the mental disabilities board of visitors created by 15 adsitied for treatwent for any periad of time.
16 2-15-211. i6 {9} “Peace officer™ means any sheriffs deputy sheriff,
\T (2} “Court™ means any district court of the state of 17 marshals policemans or other peace officere
18 Montanae 18 {10) “Professional person™ means:
19 {3) *Department™ means the department of institutions 19 (a) a wmedical doctor; or
20 provided for in Title 2y chapter 15+ part 23. 20 {b) a person trained in the fisld of mental health and
21 {4) ™Emergency Situation®™ means a situation in which 21 certified by the departsent in accordance with standards of
22 any person is in issinent danger of death or serious bodily 22 professional licensing boardsy federal regulationss and the
23 harm from the activity of a person who appears to be 23 joint commission on accreditation of hospitalse
24 seriously mentally ill. 24 {11) “Reasonable medical certainty™ wmeans reasonabtlte
25 {5} ™Hental disorder®™ means any organics mentals or 25 certainty as judged by the standards of a professional
-2- (‘1‘5‘5‘ Ly
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persone

(12) "Respondent™ means a person alleged in a petition
filed pursuvant to this part to be seriously mentally ill.

({13) “Responsible-persen Eriend of respondent™ wseans
any person willing and able to essume-vesponsititity-for
assist a seriously mentally i1} person or person alleged to
be seriously mentalty ille in_ . _dealiog _with  legal
procesdingss including consultation with legal counse}  ang
otberss Ihe friend of resgondent may ba the ineduding next
of Xine the person®s conservator orf legal guardians if anye
repreasentatives of a charitable or religious crganizations
or any other person appointed by the court teo perform the
functions of a responsibie—person frisnd of respondent set
out in this part. Only one person may at any one time be the
responsible—person friend of respondent within the weaning
of this parte In appointing a responsible-person friand of
respendents the court shall consider the preference of the
respondent. The court may at any times for good cause showne
change Its designation of the responsibie-person frignd of
Lespondent.

(14) “Seriously mentally il11® means suffering from a
mental disorder which has resulted in self-inflicted injury
or injury to others or the imminent threat thereof or which

has deprived the parson afflicted of the abiltity to protect

his Yife or healthe Egr this purposes injury means physical
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injury or _seyere psychological ismjurye No person may be
involuntarily committed to a wmental health facility or
detained for evaluation and treatment because he is an
epilepticy mentally deficients mentally retardeds seniles or
suffering from a mental disorder unless the condition causes
him to be seriously mentaltly i1l within the meaning of this
parte

{15) *State hospital™ means the Warm Springs state
hospital .

Section 2. Section 53-21-103s MCA. is amended to read:

*53-21-103« Court records to be kept separatee Recorés
and papers in proceedings under this part shall be
maintained saeparately by the clerks of the several courtse
Five days prior to the release of a3 respondent or patient
commitied to a sental bealth facilitye the facility shall
notify the clerk of the courtes and the clerk shall
immediately seal the record in the case and omit the name of
the respondent or patient froe the index or indexes of case
in the court unless the court orders the record opened for
good cause showne®

Section 3. Section 53-21-111s MCAs is amended to read:

*53-21-111. Voluntary admissione {1} Nothing in this
part may be construed in any way as limiting the right of
any person to make voluntary application for admission at

any time to any mental health facility or professional

-4
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person. An application for admission to a mental health
facitity shall be in writing on a form prescribed by the
facility and approved by the departmente It is not valid
unless it is approved by a professional person and a copy is
given to the person voluntarily admitting himsel f. Fhe-form
shati--eontain—~a A statement of the rights of the person
voluntarily applying for admissions as set out in this parte
inctuding the right to release shall be furnished  to the
patijent within 12 hourse.

(2) Any applticant who wishes to voluntarily apply for
admission to the state hospital shall fFirst obtain
certification from a professional person that the applicant
is suffering from a mental disorder and that the facilities
available to the mental health region in which the applicant
resides are unable to provide adequate aevaluation and
treatmenty gxcept such certification is not pnecessary if the
applicant obtains certificationo from the regicnal wmental
health director of _his wmental  health region that the
appticant is financially unable to  receive _evaluatioo aod
treatment from the facjiliities avajlable to the mental bhealih
£2gione

{(3) An application for voluntary admission shall give
the facility the right to detain the applicant for no wsore
than 5 dayss excluding weekends and helidayss past his

written request for release. A _mental health facility may
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such rules and post such rules as provided in 53-21-168e
{4) Any person voluntarily entering or remaining in
any wmental health facility shall enjoy all the rights
sacured to a person involuntarily commi tted to the
faciltity."
Section 4. Section 53-21~112y MCAe+ is amended to read:
*53-21-112. Voluntary admission of |/inorse {1)
Notwithstanding any other provision of laws a minor who is
16 years of age or older way consent to receive mental
heal th services to be rendersd by a facility or a person
licensed to practice medicine or psychology in this states
(2) Except as provided by this subsections voluntary
admission of 2 =minor to a mental health facility for an
inpatient course of treatment shall be for the same period
of time as that for an adulte. A minor voluntarily admitted
shal) have the right to be released within 5 days of his
request as provided In 53-21-111(3)e The minor himself may
sake such requests Unless there has been a periodic review
and a voluntary readmission consented to by the minor
patient and his counsels voluntary admission terwminates at
the expiration of 1 year. Counsel shall be appointed for the
minor at the minor®s request or at 2oy time he is faced with
sotential Yegal proceedings.
- (T
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{3} 1fs in any voluntary admission for any period of
time to a mental health facility, a minor fails to join in
the consent of his parents or guardian to the voluntary
admissions then the admission shaill be treated as an
involuntary commitment. Notice of the substance of this
subsection and of the right to counsel shall be set forth in
conspicuocus type in a conspicuous location on any form or
application used for the voluntary admission of a ainor to a
mantal health facility. The notice shall be explained to
the ainor by—the—preofessionet-—person——-spproving-——the
appiieation.™

Section S Section 53-21-115¢ MCAey is amended to read:

"53~21-11%. Procedural rightse In addition to any
other rights which say be guaranteed by the constitution of
the United 5States and of this statee by the Taws ef this
states or by this parts any person who is involuntarily
detained or against whom a petition is filed pursuant to
this part has the fellowing rights:

(1} the right to notice reasonably in advance of any
hearing or other court proceeding concerning him;

{2) the right in any hearing to be presents to cffer
evidences and to present witnesses in any proceeding
concerning him;

{3} the right in any hearing to cross-examine

witnesses;
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{4) the right to be represented by cocunsel;

{5) the right to remain silent;

(6) the right in any hearing to be proceeded against
according to the rules of evidence applicable to civil
matters generally;

{7} the right to view and copy all petitions on file
with the court concerning him;

(8) the right to be examined by a professional person
of his choice when such professional person is gilling _and
reasonably availabvle;

{9) the right to be dressed in his own clothes at any
hearing held purssant to this part; and

(10) the right to refuse any but lifesaving medication
for up to 24 hours prior to any hearing held pursuant to
this part.”

Section 6. Section 53~21-119s MCAs is amended to read:

®53-21-119« MWaiver of rightse (1) A person may waive
his rightse or hés jf the persop is not capable of making a .
intentional and kpowing decisions these rights may be waived
by his counse) and responsible person acting together if a
record is made of the reasons for the waiver. The right to
counsel may not be waivedes The right to treatment provided
for in this part may not be w2iveds

{2} The right of the respondent to be physically

present at a hearing may also be waived by his attorney and



10

11

12

13

14

15

16

17

18

19

20

21

22

23

2%

25

LC 1189701

the responsible person with the concurrence of the
professional person and the judge upon a finding supported
by facts that:

{3} the presence of the respondent at the hearing
would be likely to seriously adversely affect his mental
condition; and

{b) an alternative location for the hearing in
surroundings familiar to the respondent would not prevent
such adverse effects on his mental conditione

(3) (a) In the case of a minors provided that a record
is made of the reasons for the walvers his rights way be
waived by the mutual consent of his counsel and parents or
guardian or guardian ad litem if there are no parents or
guardiane

(b} If +there is an apparent conflict of interest
between a minor and his parents or guardians the court shal)
appoint a guardian ad litem for hime"®

Section Te Section 53-21-120¢ MCAs is amended to read:

*53-21-120. Detention to be in VYeast restrictive
environment —-- preference for wmental health facllity —
court reliefes (1) A person detained pursuant to this part
shall be detained in the Jleast restrictive environment
required to protect the life and physical safety of the
person detained or members of the publici in this respects
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considared.
{2) MWhenever possibles a person detained pursuant to

this part shall be detained in a mental health facility and

in the county of residence. JIf the person detained desands

. ial ) trial he held ithin 7 .d "
individual say be seot to the state hopxital until tise of
trial if arrangesents can be pagde o return him to triale No
person may be detained In any hospital or other sedical

_feciltity which is not & mental health facility unless such

hospital or facility has sgreed in writing to admit the

person.

{3} A person wmay be detained in a jail or other
correctional facility only if no mental health facility is
available or if the available mental health facilities are
inadequate to protect the person detained and the publice As
soon as a menta¥ health facility becomes available or the
situstion has changed sufficiently that an available mental
health facility Iis adequate for the protection of the person
detained and the publice then the detained person shall be
transferred from the jail or correctional facility to the
mental heaith facilitye

(%) A person detained prior to involuntary commitment
may apply to the court for immediate relief with respect to
the need for detention or the adequacy of the facility being
utilized to detain.®

- T 3293
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Section 8. Section 53-21-126s MCAy is amended to read:

*53-21-126. Trial or hearing on petitione (1} The
respondent shall be present unless his presence has been
waived as provided in 53-21-119(2)s and he shall be
represented by counsel at all stages of the triale The trial
shall be limited to the determination of whether or not the
respondent is seriously sentally ill within the meaning set
forth in this part.

(2) The standard of proof in any hearing held pursuant
to this section is proof beyond a reasonable doubt with
respect to any physical facts or evidence and ctltear and
convincing evidence as to all other satterses except that
sental disorders shall be evidenced to a reasonable wmedical
certaintye Imminent threat of self-inflicted injury or
injury to others shall be evidenced by overt - actse
sufficiently recent in time as to be material and relevant
as to the respondent®s present conditione

{3} The professional person appointed by the court
shall be present for the trial and subject to
cross—examinatione The ¢trial shall be qgoverned by the
Montana Rules of Civil Procedure except thaty if tried by a
Jjurys at Yeast two-thirds of the jurors must concur on a
finding that the petient respondant is seriously msentally
i1'. Ihe written report of the professiopal gerson that
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attached to tha patitions but ony matter ofhegwise
I . t_admissibl
serely because jt is coontained in the reporte The court may

order the trial closed to the public for the protection of
the respondente

14) The professional parson may testify as to the
uitimate jssue of whether the respondent is seriously
pentall i1l Ihi testi - . ffici ]
accospanied _t id ¢ Lt ¢ . 1
cthers that:

+4%(5) The courts upon the showing of good cause and
when it is in the best interests of the respondents may
order a change of venue."

Section 9. Section 53-21-12T7s MCAs is amended to read:

®53-21-127. Posttrial dispositione (1)} Ifs upon trialy
it is determined that the patient respondent is not
seriously wentally 1) within the meaning of this parte he
shall be discharged and the petition dismissede

{2) {a) If it is determined that the respondent is

-12-
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seriously mentally i1l within the meaning of this parts the
court shall hold a posttrial disposition hearings The
disposition hearing shall be held within 5 days (including
Saturdayse Sundayse and holidays unless the fifth day falils
an a 3Saturdaye 3Sundays or holiday)s during which time the
court may order further evaluation and treatment of the
respondente At the conclusion of the disposition hearinge
the court shall:

{i} commit the respondent to a facility for a period
of not more than 3 months;

{ii) order the respondent to be placed in the care and
custody of his relative or guardian or sone other
appropriate place other than an institution;

{iii) order outpatient therapy; or

{iv) make some other appropriate order for treatment.

{b} No treatment ordered pursuant to this subsection
may affect the respondent's <custody for a period of more
than 3 monthse

{c} 1In determining which of the above alternatives to
orgders the court shall choose the least reostrictive
alternatives necessary to protect the respondent and the
public and to permit effective treatment. The court shal}
consider and shall describe in its order what alternatives
for treatment of the respondent are availables what

alternatives were investigateds and why the investigated
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alternatives were not deemed suitables The court shall enter
into the record a detailed statement of the facts upon which
it found the respondent to be seriously mentally ill."
Section 10. Section 53-21-128s MNCAs is amended to
read:
"53-21-128. Petition for extension of commitment
periods (1) (3) Not less than 2 calendar weeks prior to the

end of the 3-month period of detention provided for in

53-21-127{2)e the professional persor in charge of the

patient at the place of detention may petition the court for
extension of the detention periodes The petition shall be
accompanied by a written report and evalustion of the

patient®s mental and physical conditione The report shall
describe any tests and evaluation devices which have been
employed in evaluating the patients the course of treatment
which has been undertaken for the patients and the future
course of treatment anticipated by the professional persone

(b) Upon the filing of the petitions the court shall
give written notice of the fiting of the petition to the
patienty his next cof kiney if reasonably availables the
responsible person appointed by the courtes and the patient's
counsel. 1If any person so notified requests a hearing prior
to the termination of the previous detention authoritys the
court shall immediately set a tiwe and place for a hearing

on a date not mere than 10 days from ¢the receipt of the

-14- | <:? (T?
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request and notify the same peoples including the
professional person in charge of the patient. If a hearing
is not requesteds the court shall enter an order of
commitment for a period not to exceed & months.

{c} Procedure on the petition for extension when a
hearing has been requested shall be the same in all respects
as the procedure on the petition for the original 3-month
commitment except the patient is not entitled to trial by
juryes The hearing shall be held in the district court
having jurisdiction over the facility in which the patient
is detained unless otherwise ordered by the courte Lourt
costs and witness feass if a0ys shall be pald by the counly
that _paid the same costs in the _initial cossitwent
nrocesdiogsa

{d) If upon the hearing the court finds the patient
not seriously mentally ill within the meaning of this parte
he shall be discharged and the petition dismissed. If the
court finds that the patient continues to suffer from
serious mental illnesss the court shall order commitmente
custody in relativess outpatient therapye or other order as
set forth in $3-21-127(2) except that no order may affect
his custody for more than & sonths. In its orders the court
shall describe what altermstives for treatment of the
patient are availables what alternatives were investigateds

and why the investigated alternatives were not deemed
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suitables The court shall not order continuation of an
alternative which does not include a comprehensives
individualized plan of treatment for the patiente A court
order for the continuation of an alternative shall include a
specific finding that a comprehensives individualized plan
of treatment existSe

{2) Further extensions may be obtained under the same
procedure described in subsection (1) of this section except
that the patient®s custody msay not be affected for more than
I year without a renewal of the commitment under the
procedures set forth In subsection (1) of this sections
inctuding a statemsent of the findings required by subsection
{(1)-"

Section 1l. Section 53-21-14ls MCAy is amended to
reads

"53-21-141le Livid and legal rights of person
committedes (1) Unless specifically stated in an order by the
courty a person involuntarily committed to a facility for .
period of evaluation or treatment does not forfeit any legal
right or suffer any 1legal disability by reason of the
provisions of this part except insofar as it may be

necessary to detain the person for treatments evaluations or

care. All commupication between an _allegad mentally il1
ivil ) icati ] 1 . . 1 1y

-16—
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{2) Whenever a person is committed to a mental health
facility for a period of 3 wmonths or Yongere the court
ordering the commitment may make an order stating
specifically any Tegal rights which are denied the
respondent and any legal disabilities which are imposed on
hime As part of its orders the court may appoint a person
to act as conservator of the respondent's propertye Any
conservatorship created pursuant to this section terminates
upon the conclusion of the involuntary commitment if not
sooner terminated by the courtes A conservatorship or
guardianship extending beyond the period of involuntary
commitment may not be <created except according to the
procedures set forth uader Montana law for the appointaent
of conservators and guardians generallye

(3} A person who has been committed to a mental health
facility pursuant to this part is automatically restored
upon the teraination of the commitment to all of his civil
and legal rights which wmay have been 1lost when he was
committede This subsection does not affecty howevers a
guardianship or conservatorship created independently of the
commitment proceedings according to the provisions of
Montana law relating to the appointment of conservators and

guardians generally. A person who leaves a mental health
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facllity following a period of evaluation and treatment
shall be given a written statement setting forth the
substance of this subsection.

(4) A person committed to a mental! health facility
prior to July le 1975+ enjoys all the rights and privileges
of a person committed after that date."

Section 12« Section 53-21-165s WMCAs is oamended to
read:

®53-21-165. Records to be maintained. Complete patient
records shall be kept by the wmental health facility and
shall be available to any person authorized #mwriting by
the patient ip writing o receive _these records and upaon
appeowal  of the authorization by the boarde The records
shall alsc be made available to any attorney charged with
representing the patient or any professional person charged
with evaluating or treating the patiente These records shaltl
include:

{1) identification datas including the patient®s legal
status;

(2) a patient historys inclwding but not limited to:

{3} family datay educational backgrounds and
employment record;

{b) prior medical historye both physical and mentaly
including prior hospitalization;

{3) the chief complaints of the patient and the chief

1e- S /72 w‘? ¥ ¥
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complaints of others regarding the patient;

(%) an evaluation which notes the onset of illnesse
the circumstances leading to admissions attitudeses behaviors
estimate of intellectual functionings memory functioninge
orientatione and an inventory of the patient®s assets in
descriptive rather than interpretative fashions

{S5) a summdry of each physical examination which
describes the results of the exasination;

(6) a copy of the individual treatment plan and any
mod! fications thereto;

(7)) a detailed summary of the findings made by the
roviewing professional person after each perilodic review of
the treatment plan which analyzes the successes and failures
of the treatsent program and directs whatever modifications
are necessarys . -

{8 a copy of the individualized after-care plan and
any wmodifications thereto and a sussary of the steps that
have been taken to implement that plan;

({9) a wmedication histury and status which includes the
signed orders of the prescribing physiciane. The staff person
administering the sedication shall indicate by signature
that orders have been carried out.

(10) a detailed summary of each significant contact by
a3 professional person with the patient;

(11) a detailed summarys on at least a3 weekly basiss by
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a professional person involved in the patient’s treatments
of the patient®s progress along the treatment plan;

(12) a weekly summary of the extent and nature of the
patient®s work activities and the effect of such activity
upon the patient's progress along the treatment plan;

(13) a signed order by a professional person for any
restrictions on visitations and communications;

(14) a signed order by a professional person for any
physical restraints and isolation:

{15) a detailed summary of any extraordinary incident
in the facility involving the patients to be entered by a
staff member noting that he has personal knowledge of the
incident or specifying his other source of information and
initialed within 2% hours by a professional person; and

{16) a summary by the profassional person in charge of
the facility or his appointed agent of his findings after
the 30-day review provided for in 53-21-163."

Section 13. Section 53-21-188¢ MCAs is amended tc
read:

*53-21-188. Maintenance of indigent patients on
discharges Prior to the discharge of a copmitted patient
from a mental health faciltityes the professional person in
charge of the facility shall notify the welfare department
of the county from which the patient was committede The

county welfare department shall at once ascertain whether

-20-
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the discharged patient is in financial needs If the patient
is found to be in financial needs the county welfare
departaent shall properly care for and maintain the
discharged patient under the laws of this state relating to
public assistance until the patient is able to care for
himself or until another provision has been made for care of
the patient.®

Section l4. Instructions to the code commissionere Al
references to "responsible person” in Title 53y chapter 21,
shall be changed to ®"friend of respondent® by the code
commissioners

~-End-
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SENATE BILL ND. 393

INTRODUCED BY TOME

A BILL FOR AN ACT ENTITLED: ™AN ACLT TO GENERALLY REVISE THE
LAWS RELATING TO THE TREATMENT OF THE MENTALLY ILL; AMENDING
SECTIONS 53-21-102, 53-21-103y 53~21-111, 53~21-112.
53-21-115» 53-21-119 53-21-12Cy 53-2t-126 THROUGH

53-21-128+ 53-21-141s 53~21-165+ AND 53-21-18B+ MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1., Section 53-21-102+ MCAs is amended to read:
"53-21-102. Definitionse As used in this party the

following definitions apply:

{1} ™“Board™ or "mental disabilities board of visitors”™
means the wmental disabilities board of visitors created by
2-15-211e

{2} ®“Court®™ means any district court of the state of
Montanae

(3) “Department®™ means the department of institutions
provided for in Title 2y chapter 15+ part 23.

(4} “Emergency situation™ means a situation in which
any person is in imminent danger of death or serious bogdily
harm from the activity of a person who appears to be
seriocusly mentally ill.

{5) ™Mental disorder®™ wmeans any organics mentals or
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emotional impairment which has substantial adverse effects
on an individual®s cognitive or volitional functionse

{6) ™"Mental health facility" or “facility” means a
public hospital or a licensed private hospital which is
equipped and staffed to provide treatment for persons with
mseant 3l disorders or a community mental health center or any
mental health <clinic or treatmsent center approved by the
departments No correctional institution or facility or jail
is 2 mental health facility within the seaning of this parte

{7) “hNext of kin® shall include but need not be
limited to the spouses parentse adult childrens and adult
brothers and sisters of a persons

{8) “Patient® means a person committed by the court
for treatment for any period of time or who _js _woluntarily
adeitted for treateeot for acy pericd of time.

{9} “Peace officer® means any sheriffy deputy sheriff.
marshale policemans or other peace officere

(10) "Professional person®™ means:

(a) a medical doctor;i or

(b) a person trained in the field of mental health and
certified by the department in ac?ordance with standards of
professional licensing boardse federal regulationss and the
joint commission on accreditation of hospitalse

{11) "Reasonable medical certainty™ means reasonable

certainty as judged by the standards of a professional
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Persons

{i2) “Respondant™ means a person alleged in a petition
filed pursuant to this part to be seriously mentally ille.

(13} 'ﬁesponaébin-oefsoa friend__of __respondent™ moans
any person willing and able to essume-responsidbility-for
a55ist & seriously sentally ill person or person alleged to
be seriously wmentally 1y jn_ _dealing _with _legal
procendingss including consultation with legal _counsel . and
otberse The (riend of respondent may be tha inetuding next
of kine the parson®s conservator or legal guardians if anys
represwntatives of a charitable or religious organizations
or any other person appointed by the court to perfors the
functions of & resporsibie-persen friend of respondent set
out in this parte Only one person may at any one time be the
responsibie-person friend of respoodsnt within the meaning
of this parte. In appointing a responsible-pereon friend af
espandants the court shall consider the preference of the
respondent. The court may at any timer for good cause showns
change its designation of the responsidle-persen frijgnd of
caspandant.

{la} “Seriously mentally iV1I™ means suffering from a
mental disorder which has resulted in splif-inflicted injury
or injury to others or the isminent threat thereof or which
has deprived the person afflicted of the ability to protect

his life or health. For_this purgoses injury seans _opbysical
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injucy--ar--sayve g--paychetogicei--injurye No person may be
involuntarily committed to a smental health facility or
detained for evaluation and treatment because he is an
apilaptice mentally deficiente: mentally retardeds seniles or
suffering from a mental disorder unless the condition causes
nim to be sericusly mentally i1 within the meaning of this
part.

{15) "State hospital®™ means the Warm Springs state
hospitale"

Section 2« Section S$3-21-103s MCAy is amended to read:

"53-21-103. Court records to be kept separate. Records
and papers in proceedings under this part shall be
maintained separately by the clerks of the several courtse.
Five days prior to the release of a respondent or patient
comsitted _to a_ _sental bealth facilitye the facility shali
notify the clerk of the courts and the <clerk shatl
immedi ately seal the record in the case and omit the name of
the respondent or patient from the index or indexes of cases
in the court unless the court orders the record opened for
good cause shown.”

Section 3. Section 53-21-111s MCAs is amended to read:

*53~-21-111. Voluntary admissione (1) Nothing in this
part may be construed in any way as limiting the right of
any person to make voluntary application for admission at

any time to any wmental health facility or professional

gy S8 393
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persons An application for admission to 2 wmental health
facility shall be in writing on a form prescribed by the
facility and approved by the department. It is not wvalid
unless it is approved by a professional person and a copy is
given to the person voluntarily admitting himself. Fhe-form
shati--econta+n-~a A statement of the rights of the person
voluntarily applying for admissions 3s set out in this party
including the right to release 3hall _be furnished tao _the
patient within 12 _hours.

{2) Any applicant who wishes to voluntarily apply for
admission to the state hospital shatl fFirst obtain
certification from a professional person that the applicant
is suffering from a mental disorder and that the facilities
available to the mental health region in which the applicant
resides are unable to provide adequate evaluation and
treatmenty-except-anch-certification-ta-not-necesancy—if-the
sppiicant-obtaina-certification-—from—-the--ragionat--gentat
beateh-—director--of-—hia--sental-—heaith-—region--thar-—the
appiicant-ia-financiatiy-unabie-to-—receive-—evniuation--and
treatment-from-the-facititiea-avaitable-te-the-pentat-heatsh
cegian.

{3) An application for voluntary admission shall give
the facility the right to detain the agplicant for no wmsore
than 5 dayses excluding weekends and holidayss past his

written request for releases A mpental bealth _facility gay
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less_than 5 _daysa The facility must notify all applicaots of
such rules_and_gost such rules as provided in 53-21-368.

{%#) Any person voluntarily entering or remaining in
any mental health facility shall enjoy all the rights
secured to a person involuntarily committed to the
facilitye™

Section %« Section 53-21-112s MCA» is amended to read:

*53-21-112« Voluntary admission of RinNOorse (1)
Notwithstanding any other provision of laws 3 minor who s
16 years of age or older may consent to receive mental
health services to be rendered by a facility or a person
licensed to practice aedicine or psychology in this state.

(2} Except as provided by this subsections voluntary
admission of a wainor to a mental health facility for an
inpatient course of treatment shall be for the same period
of time as that for an adulte A minor voluntarily admitted
shall have the right to be released within 5 days of his
request as provided in $3-21-111({3)« The minor himself may
make such requests Unless there has been a periodic review
and a voluntary readmission c;nsented to by the minor
patient and his counsels voluntary admission terminates at
the expiration of 1 year. Counsel shall be appointed for the
@inor at_the mpinor’s reguest or at_any time be is faced with
aotential legal eroceedings.
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{3y 1fe in any voluntary adaission for any period of
time to a mental health facilitys a minor fails te join in
the consent of his parents or guardian to the voluntary
admissions then the admission shall ba treated as an
involuntary commitment. Motice of the substance of this
subsection and of the right to counsel! shall be set forth in
conspicucus type in a conspicuous location on any' form or
apptication used for the voluntary admission of a minor to a
muntal health facilitye The notice shall be explained to
the wminor by--the--professionai---person---spproving——-the
appt ivotiones”

Suction 5S¢ Section 53-21-115¢ MCAe is amended to read:

*53-21-115« Procedural rights. In addition to any
other rights which may be guarantegd by the constitution of
the United States and of this states by the Yaws of this
states or by this parte any person who iIs involuntarily
detained or against whom 2 petition is filed pursuant to
this part has the following rights:

(1) the right to notice reasonably in advance of any
hearing or other court procesding concerning him;

{2y the right in any hearing to be presenty to offer
evidences and to present witnesses jn any proceeding
concerning Lim;

(3) the right in any hearing to cross-examine

witnesses;
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{#) the r:ght to be represented by counsel;

{5) the right to remain silent;

{6) the right in any hearing to be proceeded against
according to the rules of evidence applicable to civil
matters generally;

{7T) the right to view and copy all petitions on file
with the court concerning him;

{8) the right to be examined by a professional person
of his choice when such professional person is willing _and
reasonably available;

{9) the right to be dressed in his own clothes at any
hearing held pursuant to this part; and

{10) the right to refuse any but Vifesaving medication
for up to 2% hours prior to any hearing held pursuvant to
this part.™

Section 6. Section 53-21-119¢ MCAs is amended to read:

"53-21-119. Naiver of rightse. {1} A person may waive
his rightss or h+s if the person is not capgble of making an
intenticoal and kogwing decisions these rights may be waived
by his counsel and responsible person acting together if a
record is made of the reasons for the waiver. The right to
counsel wmay not be waivede The right to treatment provided
for in this part say not be waivede

{2} The right of the respondent to be physically

present at a hearing may also be waived by his attorney and
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the responsible person with the concurrence of the
professional person and the judge upon 3 finding supported
by facts that:

(a) the presence of the respondent at the bhearing
would be likely to seriously adversely affect his mental
condition; and

(b) an alternative 1location for the hearing in
surroundings familiar to the respondent would not prevent
such adverse effects on his mental conditione

{3) {a) In the case of a minory provided that a record
is made of the reasons for the waivers his rights may be
waived by the mutual consept of his counsel and parents or
guardian or guardian ad litem if there are no parents or
quardiane

{b) If there is an apparent conflict of interest
between a ainor and his parents or guardians the court shall
appoint a guardian ad litem for him."

Section T, Section 33-21-120s MCAe is amended to read:

"53-21-120. Detention to be in least restrictive
environment -- preference for asental health facility --
court reliefs. (1) A person detained pursuant to this part
shall be detained in the least restrictive environment
required to protect the life and physical safety of the
person detained or members of the public; _jn this respgects
prevention of significapt _ipjury _to _properiy _eay._ _be

-9~ SB 393
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sonsidered.

(2) wWhenever possibles a person detained pursuant to
this part shall be detained in a mental health facility and
in the county of residence. Jf_the parsopn detainad desands
a jucy trial aod trial cannot bs held within 7 _dayss the
individual  may be sent to the state hepsétatr HOSPIYAL until
time of trial if acrangemaots cao be sade to return. him  to
trials SUCH JTRIAL MUSY BE HELD MITHIN A REASONABLE PERIQU QOF
JINEs NO person moy be detained in any hospital or other
medical facility which is not a mental health faciltity
unless such hospital or facility has agreed in writing to
admit the persone

{3) A person may bs detained in a jJail or other
correctional facility only if no mental health faciltity is
available or If the avallable mental health facilities are
inadequate to protect the person detained and the publice As
soon as a wmental health facility becomes availablie or the
situation has changed sufficiently that an available mental
health facility is adequate for the protection of the person
detained and the publicy then the detained person shall be
transferred from the jail or correctional facility to the
mental health facility.

{#) A peaerson detsined prior to involuntary commitment
may apply to the court for ismediate relief with respect to

the need for detention or the adequacy of the facility being
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utilized to detain.”

Section 8. Section $3-21-126s MCA, i3 amended to read:

®53-21~126e Trial or hearing on petition. (1} The
rasspondent shall be present unless his presence has bdeen
waived as provided in 53-21-119{2)y and he shall! be
represented by counsel at all stages of the triale The trial
shall be limited to the determination of whether o; not the
respondent is sariously mentally i1l within the meaning set
forth in this parte

(2) The standard of proof in any hearing held pursuant
to this section is proof beyond a reasonable doubt with
respect to any physical facts or evidence and clear and
convincing evidence as to all other aatterse except that
mental disorders shall be evidencad to a reasonable medical
certainty. Issinent threat of self-inflicted injury or
injury to others shall be evidenced by overt actsy
sufficiently recent in tinme as to be material and relevant
85 to the respondent®s present condition.

(3) The professional person appointed by the court
shall be presant for the trial and sub ject te
cross—examinations The ¢trial shall be governed by the
Nontana Rules of Civil Procedure except thatsy if tried by a
Jurys at least two-thirds of the jurors must concur on a
finding that the petient respondent s seriously wsentally
itie Ihe _written _report _of the professional persen that
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indicates  the _professignal person’s diagnosis.  may be
attached _to the  petitions hut aoy wsatter otherwise
inadmaissibles such as hearsay matters is oot adpissible
perely . hecause it is contaiped in the reports The court may

order the trial closed to the public for the protection of

the respondente.

ib)__the meptal) disordec has resulted in seif-inflicted
injury or iojury to others or the imminent threat thereof or
bas__deprived the pgerson afflicted of the ability to protect
his_life or haalths

t+4¥(5) The courty upon the showing of good cause and
when it is in the best interests of the respondents may
order a change of venve.*

Sectlion 9. Section 53-21-12T+ MCAs is amended to read:

*53-21~127« Posttrial dispositions (1) Ifs upon trials
it is determined that the petient respondept is not
sericusly wmentally {17 within the meaning of this parts he

shall be discharged and the petition dismissed.
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(2) (a) If it is determined that the respondent is
seriously mentally i1l within the meaning of this parts the
court shall hold a posttrial disposition hearing. The
disposition hearing shall be held within 5 days {Including
Saturdayss Sundayses and holidays untess the fifth day falls
on a Saturdays Sundays or holtiday)s during which time the
court may order further. evaluation and treatment of the
respondent. At the conclusion of the disposition hearings
the court shall:

(i} commit the respondent to a facility for a period
of not more than 3 months;

(ii) order the respondent to be placeﬁ in the care and
custody of his relative or guardian or some other
appropriate place other than an institution;

{iii) order outpatient therapy; or

{iv) make some other appropriate order for treatment.

{b) No treatment ordered pursuant to this subsection
may affect the respondent®s custody for a period of more
than 3 monthsa

(c) In determining which of the above alternatives to
ordery the court shall choose the least restrictive
alternatives necessary to protect the respondent and the
public and to permit effective treatmente The court shall
consider and shall describe in its order what alternatives

for treatment of the respondent are availables what
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alternatives were investigateds and why the investigated
alternatives were not deemed suitables The court shall enter
into the record a detailed statement of the facts upon which
it found the respondent to be seriously mentally ill.”

Section 10. Section 53-21-128s MNCAs is amended ¢to
read:

"53-21-128. Petition for extension of commitment
periode (1) (a) Not less than 2 calendar weeks prior to the
end of the 3-month period of detention provided for in
53-21-127(2)s the professional person in charge of the
patient at the place of detention may petition the court for
extension of the detention periode The petition shall be
accompanied by a written report and evalyation of the
patient’s mental and physical condition. The report shall
describe any tests and evaluation devices which have been
employed in evaluating the patients the course of treatment
which has been undertakn@ for the patients and the future
course of treatment anticlipated by the professional persona

{b} Upon the filing of the petitions the court shall
give written notice of the filing of the petition to the
patientsy his next of kine if reasonably availables the
responsible person appointed by the courty and the patient's
counsels If any person so notified requests a hearing prior
to the termination of the previcus detention authoritys the

court shall immediately set a time and place for a hearing
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on a date not more than 10 days from the receipt of the
request and notify the same peoplesr including the
professional person in charge of the potiente If a hearing
Is not requested; the court shall enter an order of
commitment for 3 period not to exceed & monthse.

{c) Procedure on the petition for extension when a
hearing has been requested shalt be the same in als respects
as the procedure on the petition for the original 3-wmonth
commitment except the patient is not entitled to trial by
jurys The hearing shall be held in the district court
having jurisdiction over the facility in which the patient
is detained unless otherwise ordered by the court. Loyrt
costs a0d witogss feese if _anys shall be paid by ghe county
that ___paid _the same costs _io sbe _igitial cossiteent
pracasdingsa

{d} If upon the hearing the court finds the patient
not seriously mentally ill within the mseaning of this parte
he shall da discharged and the petition dismissed. If the
court finds that the patient continues to suffer from
serious mental illnesss the court shall order commitments
custody in relativese outpatient therapys or other order as
set forth in 53-21-127(2) except that no order amsay affect
his custody for more than &6 months. In its orders the court
shall describe what alternatives for treatment of the

patient are availables what alternatives were investigateds
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and why the nvestigated alternatives were not deemed
suitablee The court shsll not order continuation of an
alternative which does not include a comprehensives
individualized plan -f treatment for the patiente. A court
order for the continuation of an alternative shall include a
specific finding that a comprehensives individualized plan
of treatment existse

(2) Further extensions may be obtained under the same
procedure described in subsection (1} of this section except
that the patient's custody may not be affected for more than
1 year without a renewal of the commitment under the
procedures sat forth in subsection {1} of this sectiony
including a statement of the findings required by subsection
(1)

Section 1l. Section 53-21-141s MCLAs is amended to
read:

*53-21-14l. Civil and legai rights of person
committede (1) Unless specifically stated in an order by the
courty a person involuntarily committed to a facitity for a
period of evaluation or treatment does not forfeit any legal
right or suffer any legal disability by reason of the
provisions of this part except insofar as it may be
necessary to detain the person for treatment, evaluations or
care. All cospupication between an alleged sentally ill
QRCS00__and_a erofessional person is privileged under normal
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privileged _communication  rules upless . it __is__ clearly
explajned _to the _persoo. in advance that the gurpase of an
interview is for evaluation and nat treatmants

{2) Whenever a person is committed to a mental health
facility for a period of 3 wmonths or longers the court
ordering the commitment may make an order stating
specifically any Tegal rights which are denied the
respondent and any leqgal disabilities which are imposed on
Nime As part of its orders the Court may appoint a person
to act as conservator of the respondant®s property. Any
conservatorship created pursuant to this section terminates
upon the conclusion of the involuntary commitement if not
sooner terminated by the court. A conservatorship or
guardianship extending beyond the period of involuntary
commitment may not be created except according to the
procedures set forth under Montana law for the appointment
of conservators and guardians generally.

{3) A person who has been committed to a wmental health
facility pursuant to this part is automatically restored
upon the termination of the commitment to all of his civil
and Yegal rights which may have Dbeen lost when he was
committeds This subsection does not affects howevery a
guardianship or conservatorship created independently cof the
commitment proceedings according to the provisions of

Montana law relating to the appointment of conservators and
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guardians gqenerallye. A person who leaves a mental health
facility following a2 period of evaluation and treatment
shall be given a written statement setting forth the
substance of this subsections

{4) A person committed to a mental health facility
prior to July ls 1975 enjoys 2all the rights and privileges
of a person committed after that date.®

Section 12. Section 53-21-165¢y MLAy is amended to
read:

»53-21-165. Records to be maintained. Complete patient
records shall be kept by the mental health facility and
shall be available to any person authorized #n-writing by
the patient in writing to receive _these records and ugon
appraval _of _the _authorization hy the boarde The records
shall also be made available to any attorney charged with
representing the patient or any professional person charged
with evaluating or treating the patiente These records shall
inciude:

(1) identification data, inciuding the patient*s legal
status;

{2) a patient historys including but not limited tos

{a) family datas educational backgroundes and
amployment record;

(b} prior medical historys both physical and mental,

including prior hospitalization;
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{3} the chief complaints of the patient and the chief
complaints of others regarding the patient;

(%) an evaluation which notes the onset of jilinesss
the circumstances Ibading to admissions attitudess behaviors
estimate of intellectual functionings, memory functionings
orientations and an inventory of the patient®s assets in
descriptive rather than interpretative fashion:

{(5) a suesary of each physical examination which
describes the results of the examination;

(&) a copy of the individual treatment plan and any
modifications thereto;

{7 a detailed sumpary of the findings sade by the
reviewing professional person after each periodic review of
the trestment plan which analyzes tpe successos and failures
of the trestment program and directs whatever modifications
are necessary;

{8) a copy of the individuatized after-care plan and
any wmodifications thereto and a summary of the steps that
have been taken to implesant that plan;

{9) & medication history and status which includes the
signed orders of the prescribing physiciane. The staff person
administering the medication shall indjcate by signature
that ordars have been carried out.

{10) a detailed summary of each significant contact by

a professional person with the patient;
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(11) a deta.lad summarye on at least a weekly basise by
a professional person involved in the patient's treatments
of the patient®s progress along the treatment plan;

(12) 2 weekly <ummary of the extent and nature of the
patient®s work activities and the effect of such activity
upon the patient®s progress along the treatment plan;

{13) a signed order by a professional person for any
restrictions on visitations and communications;

(14) a signed order by a professional person for any
physical restraints and isolation;

{1%) a detailed summary of any extraordinary incident
in the facility invoiving the patients to be entered by a
staff momber noting that he has personal knowledge of the
incident or spacifying his other source of information and
initialed within 24 hours by a professional personi and

{16) a summary by the professional person in charge of
the facility or his appointed agent of his findings after
the 30-day review provided for in 53-21-163."

Section 13. Section 53-21-188, MLAs+ is amended ¢to
read:

=53-21-188. Maintenance of indigent patients on
dischargee Prior to the discharge of a committed patient
from a mental health facilitys the professional person in
charge of the facility shall notify the welfare department

of the county from which the patient was committeds The
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county welfare department shall at once ascertain whether
the discharged patient is in financial neede 1f the patient
is found to be in financial needs the county welfare
department shall properly care for and maintain the
discharged patient under the laws of this state relating to
public assistance until the patient is able to care for
himself or until another provision has been made for care of
the patient.®

Section lI4. Instructions to the code commissionere Al?
references to "responsible person®™ in Title 53+ chapter 21
shall be changed to ™friend of respondent” by the code
commissioner.

-End-
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SENATE BILL NO. 393

INTRODUCED BY TOWE

A BILL FOR AN ACT ENTITLED: ™AN ACT TO GENERALLY REVISE THE
LAWS RELATING YO THE TREATMENT OF THE MENTALLY ILL; AMENDING
SECTIONS 53-21-102 53-21-103» 53-21-111s 53-21-112¢
53-21-119s

53-21-1159 53-21-120¢ 53-21-126 THROUGH

53-21-128y 53-21-14le $53-21-165¢ AND 53-21-188y MCA.™

BE IT ENACTEO BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le. Section 53-21-102¢ MCAs is amended to read:
"53-21-102. Definitionse As used in this parts the

following definitions apply:

{1} ™"Board" or "mental disabilities board of visitors™
means the mental disabitities board of visitors created by
2~15-211.

(2) "Court™ means any district court of the state of
Montanae

(3} "Department™ means the department of institutions
provided for in Title 2+ chapter 15+ part 23.

(4) "Emergency situation™ means a situation in which
any person is in imminent danger of death or serious bodily
harm from the activity of a person who appears to be
seriously mentally ill.

{5) "Mental disorder®™ means any organic. mentals or
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emotional impairment which has substantial adverse effects
on an individual's cognitive or volitional functionse.

{6) "Mental health facility® or ®facility™ means a
public hospital or a licensed private hospital which is
equipped and staffed to provide treatment for persons with
mental disorders or a community mental health center or any
mental! health clinic or treatment center approved by the
departments No correctional institution or facility or jail
is a mental health facility within the meaning of this part.

{1} “Next of kin" shall include but need not be
limited to the spouses parentses adult childrens and adult
brothers and sisters of a persons

(8) ™Patient" means a perBon colmitted by the court
for treatment for any period of time gr who _is__¥oluntarily
adeitted for treatment for any period of time.

{9} “Peace officer®™ means any sheriffs deputy sheriff,
marshaly policemans or other peace officere.

110} "Professional person™ means:

{3) a medical doctor; or

{b) a person trained in the field of mental health and
certified by the department in accordance with standards of
professional licensing boardss federal requlationss and the
joint commission on accreditation of hospitals.

{11) "Reasonable medical certainty™ means reasonable

certainty as judged by the standards of a professional
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personas

{12} "Respondent™ means a person alleged in a petition
filed pursuant to this part to be seriously mentally ill,

t13) 'ﬂespen:%b&e-person Eriend__of _respondent™ means
any person willing and able to sssume-responsibitity-for
assist @ sericusly wmentally it} person or person alleged to
be seriously mentally ity in___dealing _with _legal
proceedingss_including consultaticn with legal _counsel_ _aod
atherss _The _friend of respoodent may he thg +inetuding next
of kines the person’s conservator or legal guardiane if anye
representatives of a charitable gr religious organizatione
or any other person appointed by the court to perform the
functions of a responsibie-persen friend qof respondeat set
out in this parte Only one person may at any one time be the
respensible-person frieod of respopndeat within the meaning
of this parte In appointing a responsible-persen frieod of
respondents the court shall consider the preference of the
respondent. The court may at any times for good cause showne
change its designation of the responsible-person friend of
respondent.

{1%) "Seriocusliy mentally i11"™ means suffering Ffrom a
mental disorder which has resulted in self-inflicted injury
or injury to others or the imminent threat thereof or which
has deprived the person afflicted of the ability to protect

his life or health. For this purposes ipjury medns _physical
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injury--er--aeyere--paycholegicat-~injurysa No person may be
involuntarily committed to a mental health facility or
detained for evaluation and treatment because bhe is an
epileptice mentally deficients mentally retardeds seniles or
suffering from a mental disorder unless the condition causes
him to be seriously mentally ill within the meaning of this
parte

{15) "State hospital™ means the Warm S5prings state
hospitale™

Section 2. Section 53-21-103s MCAs is awended to read:

®53-2~103. Court records to be kept separate. Records
and papers in proceedings wunder this part shali be
maintained separately by the clerks of the several courtse
Five days prior to the release of a respondent or patient
cosmitted _to _a__mental bealth facilitye the facility shall
notify the clerk of the courte and the clerk shall
immediately se3al the record in the case and omit the name of
the respondent or patient from the index or indexes of cases
in the court unless the court orders the record opened for
good cause showne®

Section 3. Section 53-21-111e¢ MCAsy is amended to read:

®#53-21-111« Voluntary admissione. (1) Nothing in this
part wmay be <construed in any way as limiting the right of
any person to make voluntary application for admission at

any time to any wmental health facility or professional
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persons An application for admission to a mental health
facility shall be in writing on a form prescribed by the
facility and approved by the department. It is not wvalid
unless it is approved by a professional person and a copy is
given to the person voluntarily admitting himself. ¥Fhe-form
shatt--eontein-~o A statement of the rights of the person
voluntarily applying for admissions as set out in this part,
including the right to retease shall__be _furpished _to__the
patient within 12 _Dours.

{2) any applicant who wishes to voluntarily apply for
admission to the state hospital shall first obtain
certification from a professional person that the applicant
is suffering from a mental disorder and that the facilities
available to the mental health region in which the applicant
resides are wunable to provide adequate evaluation and
treatmenty-except-such-certificetion-is-net-neceasary-if-the
sppticant-phteina-gertification=—fron--the--regional=-menta}
heatth-—director--of--his--pentai--heatth--region-—that-—the
applicant-is-finonciotiy-unahie-te--receive--evatuation--and
treatment—from-the-facitities-avatiabie-to-the-pentat-heaith
regions EXCEPT _SUCH CERTIFICATION I3 NOI MECESSARY IF_THE
APPLICANT OBTAINS CERTIEICATION EROM _THE RECIONAL _MENIAL
HEALTH__DIRECTOR OF _HIS MENTAL _HEALTH REGION THAI_ _THE
APPLICANT 15 FINANCIALLY UNABLE 1O  RECEIVE EVALUATION _AND
IREATHENT FROM _THE _FACILITIES AVAILABLE TO THE MENTAL HEALIH
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BEGIQN.

(3} An application for voluntary admission shall give
the facility the right to detain the applicant for no wmore
than 5 dayses excluding weekends and holidayss past his
written request for release. A_mental health facility may
adopt__rules _providing _for _detention of the applicant for
less_ than 5_dayss Ihe facility must petify all appligcapts_of
such_rules asod post_such_rules as provided in $3-21-168.

{4) Any person voluntarily entering or remaining in
any wmental health facility shall enjoy all the rights
secured to a person involuntarily committed to the
facility."

Section &« Section 53-21-112y MCAs is amended to read:

*53-21-112. VOluﬁtary admission of MinOTSe {1)
Notwithstanding any other provision of tawy a minor who is
16 years of age or older wmay consent to receive mental
health services to be rendered by a faciltity or a person
licensed to practice medicine or psychology in this statee.

{2) Except as provided by this subsections voluntary
admission of 2 minor to 2 mental health facility for an
inpatient course of treatment shall be for the same period
of time as that for an adulte A minor voluntarily admitted
shall have the right to be released within S days of his
request as provided in 53-21-111(3)« The minor himself may

make such requests. Unless there has been & periodic review

8- SB 393
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and a voluntary readmission consented to by the minor
patient and his counsels voluntary admission terminates at
the expiration of 1 year. Counsel shall be appointed for the
ainor a:_:nﬁ.linazia_zaguga:_nt.ds_anx_z1ls_n£.ls_tacéd_uixn
potential legal proceedings.

(3) Ifs in any voluntary admission for any period of
time to 3 mental health facilityr a minor fails to join in
the consent of his parents or guardian to the voluntary
admissiones then the admission shall be treated as an
involuntary commitmente Motice of the substance of this
subsection and of the right to counsel shall be set forth in
conspicuous type in a conspicuous location on any form or
application used for the voluntary admission of a minor to a
mental health facilitye The notice shall be explained to
the minor by--the--professionat---person—--approving---the
appiirecation.”

Section 5. Section $3-21-115s MCAs is amended to read:

*53-21-115. Procedurat rightss 1In addition to any
other rights which may be guaranteed by the constitution of
the United S5tates and of this states by the laws of this
states or by this parte any person who is involuntarily
detained or against whom a petition is filed pursuant to
this part has the following rights:

{1} the right to notice reasonably in advance of any

heariny or other court proceeding concerning him;
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{2} the right in any hearing to be presents to offer
evidences and to present witnesses in any proceeding
concerning him;

{3) the right in any hearing to cross-examine
witnessesi

(4) the right to be represented by counsel;

{5) the right to remain silent;

{6} the right in any hearing to be proceeded against
according to the rules of evidence applicable to civil
matters generally;

{7) the right to view and copy all petitions on fitle
with the court concerning him;

{8) the right to be examined by a professional person
of his choice when such professional person is willing _and
reasonably available;

{9} the right to be dressed in his own clothes at any
hearing held pursuant to this part; and

{10) the right to refuse any but lifesaving medication
for up to 24 hours prior to a2ny hearing held pursuant to
this parte™

Section 6s Section 53-21-119¢ MCAs is amended to read:

"53-21-119« MWaiver of rightse (1) A person may waive
his rightsy or h+s if the person is not capable of making an
intentional and_kpowing decisions _these rights may be waived

by his counsel! and responsible person acting together if a
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record is made of the reasons for the waiver. The right to
counsel may not be waiveds The right to treatment provided
for in this part may not be waived.

{2) The right of the respondent to be physically
present at a hearing may also be waived by his attorney and
the responsible person with the concurrence of the
professional person and the judge upon a finding supported
by facts that:

{a) the presence of the respondent 4t the hearing
would be 1likely to seriously adversely affect his mental
condition; and

(b)y an alternative location for the hearing in
surroundings familiar te the respondent would not prevent
such adverse effects on his mental condition.

{3y {a) In the case of a minors provided that a record
is made of the reasons for the waivers his rights may be
waived by the mutual consent of his counse! and parents or
guardian or guardian ad litem if there are no parents or
guardiane

{b) If there is an apparent conflict of interest
petween a8 minor and his parents or guardians the court shall
appoint a guardian ad litem for hime.”™

Section Ta Section 53-21-120¢ MCAs is amended to read:

"53-21-120. Detention to be in least restrictive

environment -- opreference for mental health facility -~
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court reliefs (1) A person detained pursuant o this part
shall be detained in the least restrictive environment
required to protect the life and physical safety of the
person detained or members of the publici_jin this respects
preveption of significant injury _to_ _property may. __be
considered. )

{2) Whenever possiblesy a person detained pursuant to
this part shall be detained in a mental health facility and
in the county of residence. Jf_the person_detained demands
a_jury trial and trial caopot be held _within 7 daysse _the
individual _may bhe seot to the state hepsitad HOSPITAL until
tisme of trial if arracgements 3o be made to return him _to
frials SUCH IBIAL BUST BE HELD WITHIN A-REASONABLE-PERIED-OF
BiME 20 DAYS. THE COUNTY OF BRESIDENCE SHALL PAY THE COSY OF
IBAYEL AND PROFESSIONAL SERYICES ASSOCIATED WITH THE IRIAL.
No person =3y be detained in any hospital or other medical
facility which is not & mental health facility unless such
hospital or facility has agreed in writing to admit the
persons

{3} A person may be detained in a jail or other
correctional facility only if no mental health facility is
available or if the available mental health facilities are
inadequate to protect the person detained and the pubtics. As
soon as a mental health facility becomes available or the

situation has changed sufficiently that an available mental
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health facility is adequate for the protection of the person
detained and the publice then the detained person shall be
transferred from the jail or correctional facility to the
mental health facility.

{4} A person detained prior to involuntary commitment
may apply te the court for immediate relief with respect to
the need for detention or the adequacy of the facility being
utilized to detain.™

Section Bs Section 53-21-126y MCAs is amended to read:

*53-21-126. Trial or hearing on petitione {1) The
respondent shall be present unless his presence has been
waived as provided in 53-21-119(2)y and he shall be
represented by counsel at all stages of the triale. The trial
shall be limited to the determination of whether or not the
respondent is seriously wmentally il! within the meaning set
forth in this parte

{2} The standard of proof in any hearing held pursuant
to this section is proof beyond a3 reasonable doubt with
respect to any physical facts or evidence and clear and
convincing evidence as to all other matterss except that
mental disorders shall be evidenced to a reasonable medical
certainty. Imminent threat of self-inflicted injury or
injury to others shall be evidenced by overt actsy
sufficiently recent in time as to be materia! and relevant

as to the respondent®s present conditione
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(3} The professional person appointed by the court
shall be present for the trial and subject to
cross~examinationes The trial shall be governed by the
Montana Rules of Civil Procedure except thats if tried by a
jurye at least two-thirds of the jurors must concur on A
finding that the patient respondent is seriously mentally
iMls TIhe written _report _of _the professional _person_that
indicates_ _the professional _person’s . diagnosis _ may __be
attached _to _the _petitions but_ _aoy _matter _otherwise
inadeissibles such as _hearsay satters is__not__admissihle
mecely. _because it _is contained in_the reporte The court may
order the trial closed to the public for the protection of
the respondent.

L%)__Ibe professional person _may testify _as_ _to _the
ultimate _issue of _whether _the respondept _is _seriously
peptally _ille This testimony _jis___insufficient _ unless
accompanied by _evidence from _the professional person_or
ethers thats

La)__the respondent _is suffering __from . __a__ _mepntal
disorderi_and

b} _the mental disorder bas resulted in self-inflicted
iojury or injury to others or the ipminent threat thereof or
has. deprived the persopn afflicted of the ability %o protect
hia life or healthe

+43{5) The courts upon the showing of good cause and
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when it is in the best interests of the respondents may
order a change of venue.®

Section 9« Section 53-21-12T7, MCAy is amended to read:

"53-21-127« Posttrial dispositione {1) Ifes upon trial,
it is determined that the patient frespondent s not
seriously mentally il) within the meaning of this parts he
shall be discharged and the petition dismissed.

(2} {a) If it is determined that the respondent i3
seriously mentally i1l within the meaning of this parts the
court shall hold a posttrial disposition bhearinge Yhe
dgisposition hearing shall be held within 5 days (incliuding
Saturdayss Sundayss and holidays unless the fifth day falls
on a Saturdays Sundays or holiday)e during which time the
court may order further evaluation and treatment of the
respondente. At the conclusion of the disposition hearings
the court shalt:

{i}) commit the respondent to a facility for 3 period
of not more than 3 months;

{ii} order the respondent to bte placed in the care and
custody of his relative or guardian or some other
appropriate place other than an institution;

(iii) order outpatient therapy; or

({iv) make some other appropriate order for treatment.

{b) No treatment ordered pursuant to this subsection

may affect the respondent®’s custody for a period of more

-13- SA 393

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24+

25

5B 0393703

than 3 monthse

{c) In determining which of the above alternatives to
orders the court shall choose the least restrictive
alternatives necessary tc protect the respondent and the
public and to permit effective treatment. TYhe court shall
consider and shall describe in its order what alternatives
for treatmant of the respondent are availables what
alternatives were investigateds and why the investigated
alternatives were not deemed suitable« The court shall enter
into the record a detailed statement of the facts upon which
it found the respondent to be seriously mentally ill.”

Section 10. Section 53-21-128y MCAs is amended to
read:

®53-21-128. Petition for extension of commitment
periods {1} {a) Not less than 2 calendar weeks prior to the
end of the 3-month period of detention provided for in
53-21-127(2)s the professional person in charge of the
patient at the place of detention may petition the court for
extension of the detention periods The opetition shall bpe
accompanied by a written report and evaluation of the
patient's mental and physical conditions The report shall
describe any tests and evaluation devices which bhave been
employed in evaluating the patientes the course of treatment
which has been undertaken for the patients and the future

course of treatment anticipated by the professional person.
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{b) Upon the filing of the petitions the court shall
give written notice of the filing of the petition to the
patients his next of kiny if reasonably availtables the
responsible person appointed by the courts and the patient's
counsel. If any person so notified requests a hearing prior
to the termination of the previous detention authoritys the
court shall immediately set a time and place for a hearing
on a date not more than 10 days from the receipt of the
request and notify the same peoplee including the
professional person in charge of the patients If a hearing
is not req?ested- the court shall enter an order of
commitment for a period not to exceed 6 months.

{c) Procedure on the petition for extension when a
hearing has been requested shall be the same in all respects
as the procedure on the petition for the original 3-month
commitment except the patient is not entitled to trial by
jurye The hearing shall be held in the district court
having jurisdiction over the facility in which the patient
is detained unless otherwise ordered by the courte LQurt
costs and witness fees, if anys shall be paid by the couniy
that __ _paid _the same cosks__in__the.  initial_  cogmitment

proceedingsas
{d} If upon the hearing the court finds the patient

not seriousiy mentally il) within the meaning of this party

he shall be discharged and the petition dismissed. If the
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court finds that the patieat continues to suffer from
serious mental illnessy the court shall order commitments
custody in relativese outpatient therapys or other order as
set forth in 53-21-127{2) except that no order may affect
his custody for more than 6 monthse. In its ordersy the court
shall describe what alternatives for treatment of the
patient are availabley what alternatives were investigateds
and why the investigated alternatives were not deemed
suitables The court shall not order continuation of an
alternative which does not include a comprehensives
indivioguvalized plan of treatment for the patient. A court
order for the continuation of an alternative shall include a
specific finding that a comprehensives individualtized plan
of treatment existse

[2) Further extensions may be obtained under the same
procedure described in subsection (1) of this section except
that the patient's custody may not be affected for more than
1 vyear without a renewal of the commitment under the
procedures set forth in subsection {1} of this sectione
inciuding a statement of the findings required by subsection
{l)e"

Section lle Section 53-21-1l4le MCA, i5 amended to
read:

"53-21-141le Civil and legal rights of person

committeds (1) Unless specifically stated in an order by the
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courty a person involuntarily committed to a facility for a
period of evaluation or treatment does not forfeit any lega?
right or suffer any 1legal disability by reason of the
provisions of this part except dinsofar as it may be
necessary to detain the person for treatments evaluations or
care. Al)l communication Retween _an__alleged _meotally _ill
person__and_a professional person_is privileged uoder sormal
privileged _compupication _rules _unless_ __ it _is__ _clearly
explained. to the _person_ip.advance that the purpose of 3o
interview is_for evaluation and _not treatmenta

{2) Whenever a person is committed to 3 mental heaith
facility for a period of 3 wmonths or longers the court
ordering the commitment wmay make an order stating
specifically any legal rights which are denied the
respondent and any legal disabilities which are imposed on
hime As part of its ordery the court aay appoint a person
to act as conservator of the respondent®’s propertye Any
conservatorship created pursuant to this section terminates
upon the conclusion of the inveoluntary commitment {if not
sooner terminated by the court. A conservatorship or
guardianship extending beyond the period of involuntary
commitment may not be created except according to the
procedures set forth under Montana law for the appointment
of conservators and guardians generally.

(3} A person who has been committed to a mental health
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facility pursuant to this part is automatically restored
upon the termination of the commitment to all of his civil
and legal rights which may have been lost when he was
committeds This subsection does not affects howevery a
guardianship or conservatorship created independently of the
Ccommitment proceedings according to the provisions of
Montana law relating to the appointment of conservators and
guardians generallye A person who leaves a mental health
facility following a period of evaluation and treatment
shall be given a written statement setting forth the
substance of this subsections

(4) A person committed to a wmental health facility
prior to July lsy 1975s enjoys 2all the rights and privileges
of a person committed after that date.”

Section 12. Section 53-21-165¢ MLAs s amended to
read:

®53-21-165., Records to be maintained. Complete patient
records shall be kept by the mental health facility and
shall be available to any person authorized +n-writing by
the patient in writipog to receive.  these _records and upon
apuroval _of _the _autherization _by the board. The records
shall also be made available to any attorney charged with
representing the patient or any professional person charged
with evaluating or treating the patient. These records shall

include:
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{1) identification datas including the patient's legal
status;

{2} a patient historys including but not limited to:

(a) family datade educational backgrounds and
employment record;

{b} prior medical historys both physical! and mental,
including prior hospitalization;

{3) the chief complaints of the patient and the chief
complaints of others regarding the patient;

{4) an evaluation which notes the onset of illnessy
the circumstances leading to admissionsy attitudess behavior,
estimate of intellectual functioninjs memory functioninge
orientations and an inventory of the patient®s assets in
descriptive rather than interpretative fashion;

(5 a summary of each physical examination which
describes the results of the examination;

{(6) o copy of the individual treatment plan and any
modifications thereto;

(7T} a detailed summary of the findings made by the
reviewing professional person after each periodic review of
the treatment plan which analyzes the successes and failures
of the treatment program and directs whatever modifications
are necessary;

(8) a copy of the individualized after-care plan and

any wmodifications thereto and a summary of the steps that
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have been taken to implement that plan;

{9} a3 medication history and status which includes the
sigyned orders of the prescribing physicians The staff person
administering the medication shall indicate by signature
that orders have been carried out.

(10} a3 detailed summary of each significant contact by
a professional person with the patient;

(11) a detailed summarys on at least 3 weekly basiss Dy
a professional person involved in the patient®s treatments
of the patient's progress along the treatment plan;

(l12) a weekly summary of the extent and nature of the
patient's work activities and the effect of such activity
upon the patient's progress along the treatment plan;

(13) a2 signed order by a professional person for any
restrictions on visitations and communications;

{I%#) a signed order by a professional person for oany
physical restraints and isolation;

(15) a detailed summary of any extraordinary incident
in the facility involving the patients to be entered by a
staff member noting that he has personal knowtedge of the
incident or specifying his other source of information and
initialed within 24 hours by a professional person; and

(16) 3 summary by the professional person in charge of
the facility or his appointed agent of nis findings after

the 30-day review provided for in 53-21-163."
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Section 13« Section 53-21-188,s MCAs is amended to
read:

"53-21-188. Maintenance of indigent patients on
dischargee Prior to the discharge of 3 committed patient
from a mental health facilitys the professional person in
charge of the facility shall notify the welfare department
of the county from which the patient was committed. The
county welfare department shall at once ascertain whether
the discharqged patient is in financial neede If the patient
is found to be in financial neede the county welfare
department shall properly care for and maintain the
discharged patient under the laws of this state relating to
public assistance until the patient is able to care for
himself or until another provision has been made for care of
the patient.”

Section l4. Instructions to the code commissioner. All
references to "responsible person®™ in Yitle 53» chapter 21
shall be changed to "friend of respondent® by the code
COMMIiSSioner

-End-
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March 23, 1979
HOUSE OF REPRESENTATIVES

Judiciary Committee amendments to SENATE BILL NO. 393,
third reading copy, as follows:

1. Page 5, line 21.

Following: "regzen"

Insert: ", except such certification is not necessary if the
applicant obtains certification from the regional mental health
director of his mental health region that the applicant is
financially unable to receive evaluation and treatment from
the facilities available to the mental health region"

2. Page 10, lines 8 and 9.

Following: "WITHIN"

Strike: "A REASONABLE PERIOD OF TIME"

Insert: "30 days. The county of residence shall pay the cost of
travel and professional services associated with the trial”

AND AS AMENDED
BE CONCURRED IN




