SENATE BILL 357
IN THE SENATE

February 3, 1979 Introduced and referred to
Committee on Judiciary.

April 20, 1979 Died in Committee.
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BILL NO. Z!_Z

LA A AP

7

A BILL FOR AN ACT ENTITLED: ™AN ACT TO ADOPT THE REVISED

INTRODUCED BY

UNIFORM LIMITED PARTNERSHIP ACT 3 REPEALING SECTIONS

35-12-101 THROUGH 35-12-403¢ MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Short titles [This act] may be cited as the
®Uniform Limited Partnership Act®.

Section 2. Construction and application. [This act]}
must be so construed and applied to effect its general
purpose to make uniform the law with respect to limited
partnerships among states enacting ite

Section 3. Rules for cases not provided for in [this
actls In any case not provided for in ({[this act]e the
provisions of the Uniform Partnership Act {Title 35+ chapter
10) yoverne

Section 4. Oefinitionse In [this act}s the following
definitions apply:

{l) ™Certificate of limited partnership® wmeans the
certificate referred to in [section 11}s as that certificate
is amended from time to time.

{2} "Contribution® means any <cashy propertys or

services rendered or a promissory note or other binding
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obligation to contribute cash or property or to perform
servicesy which a partner contributes to a limited
partnership in his capacity as a partner.

(3) ®"Event of withdrawal of a general partner™ means
an event that causes 8 person to cease to be a general
partner as provided in [section 26}.

{2) “Foreign lisited partnership® mseans a partnership
formed under the laws of any state othar than this state and
having as partners one or more general partners and one or
more limited partners.

(5) ™General partner® means a person who has been
admitted to a limited partnership as a general partner in
accordance with the partnership agreement and who is named
in the certificate of liamited partpership as a general
partnere

{6) "Limited partner™ wmeans a person who has been
admittaed to a limited partnership as 2 limited partner in
accordance with the partnership agreement and who is named
in the certificate of 1limited partnership as a 1limited
partnere

{1) "Limited partnership” and "domestic limited
partnership® maan a partnership formed by two or more
persons under the laws of this state and having one or more
general partners and one or more limited partnerse

(8) ™Partner™ means any limited partner or general

. SE 357
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partner.

{9} ®"Partnership agreement® means the agreements
written ore to the extent not prohibited by lawe oral or
bothe of the partners as to the affairs of a limited
partnership and the conduct of its businesse

{L0) "Partnership interest® has the aeaning specified
in [section 42}.

{(l1) “Person™ wmeans a natural persons partnerships
Timited partnership {domastic or foreign)s trusts estates
associations or corporations

(12) “State™ means a states territorys or possession of
the United Statese the District of C{olumbias or the
Commonwealth of Puerto Rico.

Section Se Name. The name of each limited partnership
as set forth in its certificate of limited partnership:

{1} shall contain the words “"limited partnership® in
full;

(2} may not contasin the name of a limited partner
unless:

{a) it is also the name of a general partner; or

{b} the business of the Jimited partnership had been
carried on under that name before the admission of that
Vimited partner;

{3) may mnot contain any word or phrase indicating or

implying that it is organized other than for a purpose
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stated in its certificate of limited partnershipi and

{4} may not be the same as or deceptively similar to
the name of any corporation or limited partnership organized
under the taws of this state or licensed or registered as a
foreign corporation or limited partnership in this state.

Section 6. Reservation of name. (1) The exclusive
right to the use of a name may be reserved by:

{a) any person intending to organize a limited
partnership under [this act] and to adopt that name;

{b) any domestic limited partnership or any foreign
limited partnership registered in this state whiche in
either cases intends to adopt that name;

(c} any foreign VYimited partnership intending to
register in this state and to adopt that name; and

(d) any person intending to organize a foreign limited
partnership and intending to have it registered in this
state and to adopt that name.

{2) The reservation must be made by filing with the
secretary of state an applications executed by the
applicanty to reserve a specified name. If the secretary of
state finds that the name is available for use by a domestic
or foreign limited partnerships he shal'l reserve the name
for the exclusive use of the applicant for a period of 120
dayse. Once having reserved a namey the applicant may not

again reserve the name until wore than 60 days afte- the
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expiration of the 1last 120-day period for which that
applicant nad reserved that name. The right to the exclusive
use of a name so reserved may be transferred to any other
person by filing in the office of the secretary of state a
notice of the transfery executed by the applicant for whom
the name was reserved and specifying the name and address of
the transferee.

Saction T. Specified office and agente E€Each limited
partnership shall continuousiy maintain in this state:

(L} an offices which may but need not be a place of
its business in this states at which wmust be kept the
records required to be maintained by [section 8); and

(2) an aqent for service of process on the limited
partnerships which agent wust be an individual resident of
this stateys a domestic corporations or a foreign corporation
authorized to do business in this state.

Section 8. Records to be kepte. (1) E£ach limited
partnership shall keep at the office referred to in [section
7(1)] the following:

{a) a current list of the full name and last-known
business address of each partners set forth in alphabetical
order;

{t) a copy of the certificate of 1limited partnership
and alt certificates of amendment theretos together with

executed copies of any powers of attormey pursuant to which
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any certificate has been executed;

{c) copies of the limited partnership®s federate
states and Jocal income tax returns and reportse if anys for
the 3 most recent years; and

(d) copies of any then-effective written partnership
agreements and of any financial statements of the limited
partnership for the 3 most recent yearse.

{2} These records must be available for inspection and
copying at the raason?blc request and at the expense of any
partner during ordinary business hourse

Section 9« Nature of businesse A limited partnership
B3y carry on any business that a partnership without limited
partners may carsy one

Section 0. Business transactions of partner with the
partnershipes Except as otherwise provided in the partnership
agreements a partner may tend money to and tramsact other
business with the lisited partnership ands subject to other
applicable provisions of laws has the same rights and
obligations with respect thereto as 3 person who is not a
partners

Section 1lle Certificate of limited partnershipe. (1}
Iwo or more persons desiring to form a3 limited partnership
shall execute a certificate of limited partnershipe The
certificate must be filed in the office of the secretary of

state and shali set forth:

5B 3357
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{a) the name of the limited partnership;

{b) the general character of its business;

{c} the address of the office and the name and address
of the agent for service of process required to be
maintained by [section T]}3

{d) the name and the business address of each partner
(specifying the general partners and limited partners
separately};

{e} the amount of cash and a description and statesent
of the agreed value of the other property or services
contributed by each partner and which each partner has
agread to contribute in the future;

{f) the times at which or events on the happening of
which any additional contributions agreed to be wmade by each
partner are to be made;

(g) any power of a limited partner to grant an
assignee of any part of his partnership interest the right
to become a limited partner and the terms and conditions of
the power;

{h) if agreed upony the time at which or the events on
the happening of which a partner may terminate his
meabaership in the limited partnership and the amount of or
the wmethod of determining the distribution to which he may
be entitled respecting his partnership interest and the

terms and conditions of the termination and distribution;
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(i} any right of a partner to receive distributions of
propertys including cashs from the liwmited partnership;

(j) any right of a partner to receive or of a general
partner to wmake distributions to a partner which include a
return of all or any part of the partner's contribution;

{k} any time at which or events on the happening of
which the limited partenership is to be dissolved and its
affairs wound up;

{1} any right of the remaining general partners to
continue the business on the happening of an event of
withdrawal of a general partner; and

(m} any other matters the partnersy in their sole
discretiony determine to include therein.

{2) A limited partnership is formed at the time of the
filing of the certificate of limited partnership in the
office of the secretary of state or at any later time
specified in the certificate of limited partnership ify in
each cases there has been substantial compliance with tne
raquirements of this sections

Section 12. Amendments to certificates {1} A
certificate of limited partnership is amended by filing a
certificate of amendment thereto in the office of the
secretary of statee. The certificate shall set forth:

{a) the name of the }Yimited partnership;

(b) the date of filing of the certificate;i and

—-8-
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{c} the amendments to the certificate.

{2} An amendment to a certificate of limited
partnership reflecting the occurrence of the event or events
must be filed within 30 days after the happening of any of
the following events:

{a) a change in the amount or character of the
contribution of any partner or in any partner®s obligation
to make a contribution;

{b) the admission of a new partner;

{c) the withdrawal of a partneri or

{d) the continuation of the business wunder [section
47] after an event of withdrawal of a general partners

{31 A certificate of limited partnership must be
amended promptly by any general partner upon becoming aware
that any statement therein was false when made or that any
arrangements or other facts described have chanyeds making
the certificate inaccurate in any respects but amendments to
show changes of addresses of limited partners need be filed
only once every 12 monthse

{4y A certificate of limited partnership may be
amended at any time for any other proper purpose the geaeral
partners may determine.

{5) No person is liable because an amendeent to a2
certificate of limited partnership has not been filed ¢to

reflect the occurrence of any event referred to in
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subsection {2} of this section If the amendment is filed
within the 30-day period specified in subsection (2).

Section 13« Cancallation of certificates A certificate
of limited partnership must be canceled upon the dissolution
and the commencement of winding up of the limited
partnership and at any other time there are no remaining
limited partnerse A certificate of cancellation must be
filed in the office of the secretary of state and shall set
forths:

(1) the name of the limited partnership;

{2) the date of filing of the certificate of limited
partnership;

{3) the reason for filing the certificate of
cancellation;

(4) the effective date [(which must be a date certain}
of cancellation if it is not to be effective upon the filing
of the certificate; and

(5) any other information the general partners filing
the certificate may determine.

Section l4. Execution of certificatess {1) Each
certificate required by [sections 11 through 19) to be filed
in the office of the secretary of state shall be executed in
the following manner:

{a) Each original certificate of 1limited partnership

myst be signed by each partner named thereinie.
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{b} Each certificate of amaendment must be signed by at
least one general partner and by each other partner who is
designated In the certificate as a new partner or whose
contribution is described as having becn incressed.

(c) Each certificate of cancellation must be signed by
each general partner.

{2} Any person eay sign 3 certificate by an
attorney-in-facte but any power of attorney to sign a
certificate relating to the admission or increased
contribution of a partner wmust specificalliy describe the
adaission or increase.

{3) The execution of a certificate by a general
partner constitutes an affirmation under the penalties of
per jury that the facts stated therein are true.

Section 15. Amendment or cancellation by judicial acte
If the persons required by [section 14] to execute any
certificate of amendment or cancellation fail or refuse to
do sos any other partners and any assignee of a partnership
interesty who is adversely affected by the failure or
refusaly may petition the district court to direct the
amendment or cancellatione If the court finds that the
amendment or cancellation is proper and that the persons so
designated have failed or refused to execute the
certificatey it shall order the secretary of state to record

an appropriate certificate of amendment or cancellations
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Section l6e Filing in the office of the secretary of
statee {1) Two signed copies of the certificate of limited
partnership and of any certificates of amendment or
cancellation {or of any judicial decree of amendment or
cancellation) must be delivered to the secretary of state. A
person who executes a certificate as an agent or fiduciary
need not exhibit evidence of his authority as a prerequisite
to filinge Unless the secretary of state finds that any
certificate does not conform to lawe upon receipt of all
filing fees required by law the secretary of state shall:

(a} endorse on each duplicate original the word
"filed® and the daye months and year of the filing thereof;

{b) file one duplicate original in his office; and

{c} return the other duplicate original to the person
who filed it or his representativee

{2) Upon the filing of a certificate of awmendment (or
judicial decree of amendment) in the office of the secretary
of states the certificate of limited paortnership is amende.
as set forth therein; and wupon the effective date of a
certificate of canceltlation {or a judicial decree thereof)s
the certificate of timited partnership is cancelede

Section 17T« Liability for false statement in
certificatees If any certificate of 1limited partnership or
certificate of oamendment or cancellation contains a false

statements one who suffers loss by reliance on the statement
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may recover damages for the loss froms:

{l} any person actually executing the certificate or
causing another to execute it on his behalf who knew and any
general partner who knew or should have known the statement
to be false at the time the certificate was executed; and

{2) any qeneral partner who thereafter knew or should
have known that any arrangements or other facts described in
the certificate have changedsy making the statement
inaccurate in any respecte within a sufficient time before
the statement was relied upon to have reasonably enabled
that general partner to cancel or amend the certificate or
to file a petition for its cancellation or amendment under
[section 15}

Section 18. Constructive notice. The Ffact that 3
certificate of limited partnership is on file in the office
of the secretary of state is constructive notice that the
partnership is a limited partnership and that the persons
desijnated therein as limited partners are limited partners
but is not constructive notice of any other facte

Section 19. Delivery of certificates to limited
partnerse Upon the return by the secretary of state pursuant
to [section 16] of any certificate marked "filed®s the
general partners shall promptly deliver or m2il a copy of
tha certificate to each limited partner unless the

partnership agreement provides otherwisee.
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Section 20. Admission of additiona) Vimited partnerse
{1} After the filing of a limited partnership®s original
certificate of limited partnerships a person may be admitted
as a nuew liwmited partners:

{a} in the case of a person acquiring a partnership
interest directly from the limited partnershipe upon
compliance with the partnership agreement ore if the
partnership agreement does not so provides upon the written
consent of all partners; and

(b} in the case of an assignee of a partnership
interest of a partner who has the powers as provided in
[{section 45)]s to grant the assignee the right to become a
limited partners upon the aexercise of that power and
compliance with any conditions 1limiting the grant or
exercise of the powers

{2} 1n each case under subsection ({l)s the person
acquiring the partpership interest becomes a limited partner
only upon amendment of the certificate of limited
partnership reflecting that facte

Section 2le VYotinge Subject to the provisions of
[section 22]s the partnership agreement may grant to all or
a specified Jroup of the limited partners the right to vote
{on a per capita or any other basis) upon any matter.

Section 22« Liability to third partiese (1) Excaept as

provided in subsection {4)y @ limited partner as such is not

sp 2587
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liable fur the obligations of a limited partnership unlesse
in addition to the exercise of his rights and powers as a
limited partners he takes part in the control of the
businesse Howevery if the limited partner®s participation in
the control of the business is not substantially the same as
the exercise of the powers of a general partnere he is
liable only to persons who tramsact business with the
limited partnership with actual knowledge of his
participation in control.

(2) A limited partner does not participate in the
control of the business within the seaning of subsection (1)
solely by doing one or more of the following:

{a) being a contractor for or an agent or employee of
the limited partnership or of a general partner;

(b) consulting with and advising a general partner
with respect to the business of the limited partnership;

{c} acting as surety for the limited partnershio;

(d} approving or disapproving an aJamendment to the
partnership agreemsent; and

(e} voting on one or more of the following matters:

(i) the dissolution and winding up of the limited
partnership;

{ii) the sales exchanges leases mortgages pledges or
other transfer of all or substantially all of the assets of

the limited partnership other than in the ordinary course of
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its business;

{iii) the incurrence of indebtedness by the limited
partnership other than in the ordinary course of its
business:

tiv) a change in the nature of the business; or

{v} the removal of a general partners

{3} The enumeration in subsection {2) does not mean
that the possession or exercise of any other powers by a
limited partner constitutes participation by his in the
business of the limited partnershipe

(%) A limited partner who knowingly permits his name
to be used in the name of the limited partnerships except
under circumstances permitted by [section 5(2){a)]s is
liable to creditors who extend credit to the limited
partnership without actual knowledge that the limited
partner is not 2 general partners

Section 23« Person erroneously believing himseif =2
limited partner. (1) Except as provided in subsectian {2}y 5
person who makes a contribution to a business enterprise and
erroneously and in good faith believes that he has become 2
limited partner in the enterprise is not a general partner
in the enterprise and is not bound by its obligations by
reason of making the contributions receiving distributions
from the enterprises Oor exercising any rights of a limited

partner ifs on ascertaining the mistakes he:

-16-
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{a)} <causes an appropriate certificate of limited
partnership or a certificate of amendment to be executed and
filedi or

{b) withdraws from future equity participation in the
enterprises

t2) Any person who makes a contribution of the kind
described in subsection (1) is liable as 3 general partner
to any third party who transacts business with the
enterprise before the person withdraws and an appropriate
certificate if any is filed to show the withdrawal or before
an appropriate certificate is filed to show his status as a
limited partner ande in the case of an amendsents, after
expiration of the 30-day period for filing an amendment
relating to the person as a limited partner under [section
12]e but in each case only if the third party actually
believed in yood faith that the person was 2 general partner
at the time of the transactione

Section 24« Right to information. Each limited partner
has the right to:

{1 inspect and copy any of the partnership records
required by [section B8] to be maintained; and

{2) obtain from the general partners from time to time
upon reasonable demand:

{a} true and full information regarding the state of

the business and financial! condition of the limited
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partnership;

(b} promptly after becoming availables a copy of the
limited partnership®s federals states and local income tax
returns for each year; and

(c) oany other information regarding the affairs of the
limited partnership as is just and reasonablee

Section 25. Admission. After the filing of a limited
partnership®s original certificate of 1Vimited partnershipe
new general partners may be admitted only with the specific
written consent of each partnere

Section 26e. When person ceases to be limited partnera
Except as otherwise approved by the specific written
consents at the timas of all partnerss a person ceases to be
a general partner of a Vimited partnership on the happening
of any of the following events:

{1} the general partner withdraws from the limited
partnership as provided in [section 35%};

{2} the general partner ceases to be a member of the
limited partnership as provided in [section 43];

{3} the general partner is removed as a general
partner in accordance with the partnership agreement;

(4) wunless otherwise provided in the <certificate of
limited partnerships the general partner:

(a) makes an assignment for the benefit of creditors;

{b) files a voluntary petition in bankruptcy;

-18- -
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(c) is adjudicated a bankrupt or insolvent;

{d} files any petition or answer seeking Ffor himself
any reorganizations arrangemsents cowpositions readjustments
liguidationes dissolutions or similar relief under any
statutes laws or adwinistrative rule;

{e} files any answer or other pleading admitting or
failing to contest the saterial allegations of a petition
filed against him in any proceeding of this nature; or

(f} seekse consents toe or acquiesces in the
appointment of any trustees receivers or liquidator of the
geneval partner or of all or any substantial part of his
properties;

{5} wunless otherwise provided in the certificate of
limited partnershipe ife within 120 days after the
commencement of any proceeding against the general partner
seeking any reorganizations arrangemente compositions
read justmenty liquidations dissolutiony, or simitar relief
under any statutes lawey or administrative rvules the
proceeding has not been dismissed or ife within 90 days
after the appointment without his consent or acquiescence of
any trustees receivers or liquidator of the general partner
or of all or any substantial part of his propertiess the
appointment Iis not vacated or stayed or ifs within 90 days
after the expiration of any stays the appointment is not

vacated;
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{6} in the case of a general partner who is a natural
person:

{a}y his death; or

(b} the entry by a court of competent jurisdiction
adjudicating him incompetent to manage his person or his
propartysi

{7) in the case of a general partner who is acting as
such in the capacity of a trustee of a trusts the
termination of the trust (but not merely the substitution of
a new trustee);

{8) in the case of a genaral partner that is a
partnershipe the dissolution and commencement of winding up
of the partnership;

{(?9) in the case of a general partner that is a
corporations the filing of a certificate of dissolution or
its equivalent for the corporation or the revocation of its
charter; and

(12) in the case of an estates the distribution by tt
fiduciary of all of the estate’s interest in the
partnershipe

Section 2T« General powers and liabilitiese Except as
otherwise provided in [this act] and in the partnership
agreementy a general partner of a limited partnership has
all the rights and powers and is subject to all the

restrictions and 1liabilities of a partner in a partnership

-206—
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without limited purtnerse

Section 28« Contributions by a general partner. A
general partner may make contributions to a limited
partnership and share in the profits and losses of and in
distributions from the limsited partnership as a general
partners. A general partner may alse wmake contributions to
and share in profitse lossess and distributions as a limited
partnere A person who is both a general partner and a
limited partner has all the rights and powers and is subject
to all the restrictions and liabilities of a general partner
and also hase except as otherwise provided in the
partnership agreementsy all powers and is subject to the
restrictions of a limited partner to the extent he is
participating in the partnership as a limited partnere.

Section 29. VYotinge The partnership agreement may
grant to all or a specified group of general partners the
right to wvote (on a per capita or any other basis)s
saparately or with all or any class of the limited partnerse
on any mattera.

Section 30. Form of contributions. The contribution of
a partner may be in cashe propertye or services rendered or
a promissory note or other obligation to contribute cash or
property or to perform serviceses

Section dle Liability for contributions. (1) Except as

vtherwise provided in the certificate of Timited
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partnershipe 3 partner is liable to the limited partnership
for any promise to contribute cash or property or to perfora
services regardless of whether he is personally unable to
perform because of disabilitys deaths or any other reasone
If a partner does not wmake the required contribution of
proparty or servicesy he is obliyated at the option of the
limited partnership to contribute cash equal to that portion
of the value (as stated in the certificate of limited
partnership) of the stated contribution that has not been
mades

(2) Unless otherwise provided in the partnership
agreemonts the obligation of a partner to make a
contribution or return money or other property paid or
distributed in wviolation of [this act] may be compromised
only by consent of all of the partnerse Notwithstanding a
COmpromise $0 authorizeds a croditor of a limited
partnership who extends credity or whose claim ariseses after
the filing of the certificate of limited partnership or an
amendment thereto whichs in either casey reflects the
obligation and before the amendment or cancellation thercof
to reflect the compromise may enforce the precompromise
obligation.

Section 32. Allocation of profits and Yossese The
profits and losses of a limited partnership must be

allocated amony the partners and among classes of partners

~-22- .
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in the manner provided in the partnership agreement. If the
partnership agreement does not so provides profits and
losses wmust be allocated on the bisis of the value (as
stated in the certificate of limited partnership) of the
contributions actually wmade by each partner to the extent
they have not been returneds

Section 33. Allocation of distributionsa. Distributions
of cash or other assets of a limited partnership ®ust be
allocated among the partmers and among classes of partners
in the mamnner provided in the partnership agreement. If the
partnership agreement does not so provides distributions
muist be made on the basis of the value {as stated in the
certificate of 1limited partnership} of the contributions
actually made by each partner to the extent they have not
been returnede

Section 34. Interim distributions. Except as otherwise
provided in [sections 3& through 41]s a partner is entitled
to receive distributions from a limited partnership before
his withdrawal from the liwmited partnership and before the
dissolution and winding up thereof:

(1) to the extent and at the times or on the happening
of the events specified in the partnership agreement; and

{2} if any distribution constitutes a return of any
part of his contribution under {[section 41(2}}s to the

extent and at the time or on the happening of the events
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specified in the certificate of limited partnershipe

Section 3% Withdrawal of general partner. A general
partner may withdraw from a limited partnership at any time
Ly 1giving written notice to the other partnerss but if the
withdrawal violates the partnership agreementy the limited
partnership may recover from the withdrawing general partner
damages for breach of the partnership agreement and offset
the domages against the amount otherwise distributable to
hime

Section 36 MWithdrawal of limited partneres A limited
partner may withdraw from a limitea partnership at the time
or on the happening of the events specified in the
certificate of Vimited partnership and in accordance with
any procedures provided in the partnership agreement. If the
certificate of limited partnership does not specify the time
or the events on the happening of which a limited partner
may withdraw from the limited partnership or a8 definite time
for the dissolution and winding up of the limite .
partnerships a limited partner way withdraw from the limited
partnership upon not less than &6 wmonths® prior written
notice to each general partner at his address on the books
of the limited partnership at its office in this state.

Section 37« Distributions upon withdrawals Except as
provided in [sections 34 through #1]s wupon withdrawal any

Withdrowing partner is entitled to receive any distributions
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to which he is en-i1tled under the partnership agreement ands
if not provideds he is entitled to receiver within a
reasonable time ofter withdrawaly the fair value of his
interest in the JVimited partnership as of the date of
withdrawaly based upon his right to share in distributions
from the limited partnershipe

Section 3Be UDistributions in kinde Except as provided
in the certificate of 1limited partnerships a partnery
reqardless of the nature of his contributions has no right
to demand and receive any distribution from a limited
partnership in any form other than cash. Except as provided
in the partnership agreements a partner may not be compelled
to accept a distribution of any asset in kind from a Vimited
partnership to the extent that the percentage cf the asset
distributed to him exceeds a percentage of that asset which
is c¢cqual to the percentage in which he shares in
distributions from the Yimited partnershipe

Section 39. Right to distributionse At the time a
partner becowmes entitled to receive a distributiony bhe has
the stitus of und is entitled to a1l of the remedies
available to a creditor of the limited partnership with
respect to the distributione

Section 4U. Limitations on distributionse A partner
may not receive a distribution from a limited partnership to

the extent thats after qiving effect to the distributions
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all 1lijabilities of the limited partnership other than
liabitlities to partners on 3ccount of their partnership
interests exceed the fair value of the partnership®s assetse

Section 4le. Liabitity upon return of contributionse
{l1) If a partner has received the return of any part of his
contribution without violation of the partnership agreement
or [this act]s for a perlod of 1 year thereafter he is
Jiable to the limited partnership Ffor the amount of his
contribution returnede but only to the extent necessary to
discharge the limited partnership®s tiabilities to creditors
who extended credit to the limited partnership during the
period the contribution was held by the partnershipe.

{21 1If a partner has received the return of any part
of his contribution in violation of the partnership
agreement or {this act]s for 3 period of 6 years thereafter
he is 1liable to the limited partnership for the amount of
the contribution wrongfully returned.

{3) A partner has received 3 return of his
contribution to the extent that a distribution to him
reduces his share of the fair value of the net assets of the
limited partnership below the value (as set forth in the
certificate of 1limited partnership) of his contributions
which have not theretofore been distributed to hime

Saction 42 Nature of partnership interest. A

partnership interast is a partmer®s share of the profits and
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losses of a limited partnership and the right to receive
distributions of partnership assatse A partnarship interest
is personal propertye.

Section 43, Assignment of partnership interest. Except
as otherwise provided in the partnirship agreementy a
partnership interest is assignable in whole or in parte An
assignment of a partnership Interest does not dissolve a
limited partnership or entitle the assignee to become a
partner or to exercise any of the rights thereof. An
assignment only entitles the assignee to receives to the
extent assigneds any distributions to which the assignor
would be entitleds Except as otherwise provided in the
partnership agresments a partner ceases to be a partner upon
assignment of all his partnership interests

Section 4#4. Rights of creditorss On due applicatien to
a court of competent jurisdiction by any judgment creditor
of a partners the court may charge the partnership interest
of the partner with payment of the unsatisfied amount of the
Judgment debts with interest thereon. To the extent so
chargjeds the judgment creditor has only the rights of an
assignee of the partnership interest. [This act] does not
deprive any partner of the benefit of any exemption l}aws
applicable to his partnership intereste

Section 45« Right of assignee to become limited

partnere (1} An assiynee of a partnership interesty
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including an assignee of a general partnere» may become a
limited partner if and to the extent that:

{a) the assicnor gives the Jassignee that right in
accordance with auwthority described in the certificate of
limited partnership; or

{b) in the absence of that authoritys all other
partners consents

(2) An assignee who has become a limited partner hase
to the extent assignede all the rights and powers and s
subject to all the restrictions and liabilities of a limited
partner wunder the partnership agreement and [this act]e An
assignee who becomes 2 limited partner is also liable for
the obligations of his assignor to make and return
contributions as provided in [sections 34 through 4%]s but
the assignee is not obligated for liabilities unknown to the
assignee at the time he became a limited partner and which
could not be ascertained from the certificate of limite
partnershipe.

(3} If an assignee of a partnership interest becomes a
limited partners the assignor is not released from the
liability to the limited partnership under {sections 17 anc
31].

Section 46. Power of estate of deceased or incompetent
partnere If a partner who is a natural person dies or a

court of competent jurisdiction adjudges him to be
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incompetent to wmanage his person or his propertys the
partner®s personal representatives guardians conservators or
other legal representative may exercise all of the partner's
rights for the purpose of settling his estate or
administering his propertys including any power the partner
had to give an assignee the right to become a limited
partnere If a partner that is a corporations truste or other
entity other than a natural person is dissolved or
terminateds those powers wmay be exercised by the legal
representative or successor of the partner.

Section 4T« Nonjudicial dissolution. A limited
partnership is dissolved and its affairs must be wound up on
the occurrence of the first of the following:

{1) at the time or on the happening of the events
specified in the certificate of limited partnershipi

(2) on the unanimous written consent of all partners;

{3) on the happening of an event of withdrawal of a
general  partner unless at the time there is at least one
uvther general partner and the certificate of limited
partnership permits the business of the limited partnership
to be carried on by the remaining general partner and he
does sos but the limited partnership may not be dissolved or
wound up by reason of any event of withdrawal ifes within 90
days after the withdrawals all partners agree in writing to

continue the business of the limited partnership and to the
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appointment of one or more new general partners if necessary
or desiredi or

{%) on entry of a decree of judicial dissolution in
accordance with [section 48].

Section 4#8. Oissolution by decree of courte On
application py or for a partners the district court may
decree a dissolution of a limited partnership whenever it is
not reasonably npnracticable to carry on the business in
conformity with the partnership agreement.

Section 4%9. MWinding upe Unless otherwise provided in
the partnership agreement, the general partners who have not
wrongfully dissolved the limited partnership ors if nones
the lisited partners may wind up the 1limited partnership®s
affairs; but any partners his legal representativey or his
assigne=s upon cause showns may obtain winding wup by the
district courte

Section S0. Distribution of assets. Upon the winding
up of a limited partnerships the assets shall be distributed
as follows:

(1} to creditorses including partners who are creditors
(to the extent otherwise permitted by law)s in satisfaction
of liabilities of the Ulimited partnership other than
liabitities for distributions to partners pursuant to
[section 34 or 37];

{2) except as otherwise provided in the partnership

-30- o /;\ o~
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agreements to partners and ex—partners in satisfaction of
Tiabilities for distributions pursuant to [section 34 or
37); and

{3) except as otherwise provided inp the partnership
ajreementy to partners first for the return of their
contributions and second respecting their partnership
interestse in the proportions in which the partners share in
distributionse.

Section 51« Law governinge Subject to the constitution
and public policy of this states the laws of the state under
which & foreign lieited partnership is organized govern its
organizaetion and internal affairs and the liabitity of its
Vimited partnerse and a foreign limited partnership say not
be denied registration by reason of any difference between
those laws and the laws of this state.

Section 5Z. Registration. Before transacting business
in this states a foreign Vimited partnership must register
with the secretary of state. In order to registere a foreign
limited partnership shall submit to the secretary of state
in duplicate an application for registration as a foreign
limited partnerships signed and sworn to by a general
partner and setting forth:

{1} the name of the foreign limited partnership ands
if differenty the namse under which it proposes to transact

business and register in this state;
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{2) the state in which it was formed and date of its
formation;

(3) the general character of the business it proposes
to transact in this state;

{4) the nase and address of any agent for service of
process on the foreign limited partnership whom the foreign
limited partnership desires to appoints which agent must be
an individual resident of this states 3 domestic
corporations Oor a foreign corporation authorized to do
business in this state and with a place of business in this
state;

{5) a statement that <the secretary of state is
appointed the agent of the foreign limited partnership for
service of process if no agent has been appointed pursuant
to subsection (4) ore if appointedy the agent®s authority
has been revoked or the agent cannot be found or served with
the exercise of reasonable ditigence;

{6) the address of the office required to ve
maintained in the state of its organization by the laws of
that state ore If not so0 requireds of the principal office
of the foreign timited partnership; and

(7} if the certificate of liwited partnership fited in
the foreign 1limited partnership®s state of organization is
not required to include the names and business addresses of

the partnerse a3 list of the names and addresses.
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Section 53, Issuance of registratione (1) If the
sacretary of state finds that an application for
registration conforms to law 3nd all requisite fees have
peen paide he shall:

{3) endorse on the application tne word ™filed"™ and
the monthe days and year of the filing thereof;

{b) file in his office one of the duplicate originats
of the application; and

{c) issue a certificate of registration to transact
business in this state.

(2) The certificate of registrations together with one
duplicate original of the applications must be returned to
the person who filed the application or his representative.

Section 54 Namee A foreign limited partnership may
register with the secretary of state under any name {(whether
or not it is the name under which it is registered in its
state of organization) that includes the words "limited
partnership® and that could be registered by a domestic
limited partnarshipe.

Section 55« Changes and amendments. I[f any statement
in & foreign limited partnership’s application tor
registration was false when made or any arranjgements or
other facts described have changeds making the application
inaccurate in any respects the foreign limited partnership

shatl promptly file in the office of the secretary of state
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a certificates signed and sworn to by a general partners
correcting the statemente.

Section S6e Cancellation of reqistratione A forelign
limited partpership way cancel its registration by filing
with the secretary of state a certificate of cancellations
signed ond sworn to by a general partnere A cancellation
does not terminate the authority of the secretary of state
to accept service of process on the foreign limited
partnership with respect to claims for relief arising ocut of
the transaction of business in this state.

Section 57T« Transaction of business without
registrations (1) A foreign limited partnership transacting
business in this state without registration may not maintain
any actions suits or proceeding in any court of this state
until it has registereds

t2) The failure of a foreign limited partnership to
register in this stote does not impair the validity of any
contract or act of the foreign limited partnership and does
not prevent the foreign limited partnership from defending
any actione suite or proceeding in any court of this state.

(3) A limited partner of a foreign liwmited partnership
is not liable as a general partnar of the foreign timited
partnership solely by reason of the foreign limited
partnership®s transacting business in this state without

registrations

Al
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{(4) A foreign limited partnerships by transacting
business in this state without registration appoints the
secretary of state as its agyent for service of process with
respect to clains for relief arising out of the transaction
of business in this state.

Section 58. Action by attorney general. The attorney
general msay bring an action to restrain a foreign liwmited
partnership from transacting business in this state in
violation of [sections 51 through 58]}.

Section 59. Right of action. A limited partner may
bring a derivative action in the right of a limited
partnership to recover a judgment in its favor iif the
general partners having authority to do so have refused to
bring the action or an effort to cause those general
partners to bring the action is not likely to succeeds

Section 50« Proper plaintiffe In a derivative actiony
the plaintiff must be a partmer at the time of bringing the
action and at the time of th: transaction of which he
complains or his status as a partner sust have devolwved upon
his by operation of law or pursuant to the terms of the
partnership agreement from a person who was a partner at the
time of the transactione

Section 61. Pleadinge In any derivative actions the
complaint shall set forth with particularity the effort of

the plaintiff to secur2 initiation of the action by a
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general partner having authority to do so or the reasons for
not making the efforte

Section 62. Expenses. If a derivative action is
successfuly in whule or in parte or anything is received by
the pltaintiff as a result of a judgments compromises or
settlement of an action or claimy the court may award the
plaintiff reasonable expensess including reasonable
attorney®s feesy and shall direct him to account to the
limited partnership for the remainder of the proceeds SO
received by hiwe

Section 63, Saving clausee This act does not affect
rights accruedy duties incurredy or proceedings begun before
July e 1979,

Section 64« Repealere Sections 35-12-101 through
35-12-403¢ MCAs are repe2ledes

-End-
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