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IN THE SENATE

Introduced and referred to
Committee on Judiciary.

Committee recommend bill
do pass as amended.
Report adopted.

Printed and placed on
members' desks.

Second reading, do pass.
Considered correctly engrossed.

Third reading, passed.
Transmitted to second house.

IN THE HOUSE

Introduced and referred to
Committee on Judiciary.

Committee recommend bill
be concurred in as amended.
Report adopted.

Second reading, concurred in.

Third reading, concurred in
as amended.

IN THE SENATE

Returned from second house.
Concurred in as amended.

Second reading, amendments
adopted.

Third reading, amendments
adopted. Sent to enrolling.

Reported correctly enrolled.
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1 8ILL NO. X
; A 1 business if it has fewer than 250 employees or if the
2 INTRODUCED BY W'
2 average of its annual gross receipts for its preceding 3
3
3 fiscal years is less than 35 million.
4 A BILL FOR AN ACT ENTITLED: *aAN ACT TO PROVIDE MORE EQUAL
& {b) A wholesaling business qualifies as a small
5 ACCESS YO THE COURTS OF MONTANA BY REQUIRING THE ALLOWANCE
5 business if it has fewer than 50 eamployees or if the average
5 OF COSTS AND ATTORNEYS® FEES TO SUCCESSFUL PLAINTIFFS AND
6 of its annual gross teceipts for its preceding 3 fiscal
T DEFENDANTS WHO ARS MATURAL PERSONS DR SMALL BUSINESSES AND
7 years is less than 35 sillione
8 WHO ARE SUCCESSFUL IN A LAW SUIT AGAINST A GOVERNMENTAL
8 (¢} A retailing business qualifies as a small business
9 INTITY; AMENDING SECYIDONS 18-~1-404 AND 25-10-103¢ HCA.™
9 if it has fewer than 25 employees or if the average of its
190
10 annual gross receipts for its preceding 3 fiscal years is
11 B IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
1 less than $2 eillione
12 Ed _SECTIONe Section 1 Short title Sections 1
b b h t 12 {d) A service or research business qualifies as a
13 through 6] may be cited as the “Montana Equal Access to
gh 6] may a 13 small business if it has fewer than 25 employees or if the
14 Courts Act".
14 average of its annual gross receipts for its preceding 3
15 MEW _SECTIONe Section 2« Definition of saall! business. 15 fiscal yaars is less than $1 millione
15 (1} *Small business®™s for the purposes of [sections 1 16 {e} A general construction business qualifies as a
17 through 6]s means a business that: 17 swall business if the average of its annual ross recei
g9 g9 pts
18 (a} is independently owned and operated; 18 for its preceding 3 fiscal years is less than 35 millione
19 (b} is not affiliated with a firm that does not 19 {(f} A specialty construction business qualifies as a
24 qualify as a small business; 20 small business if the average of its annual gross receipts
21 (¢} has fewer than 25 shareholderss, If it is 2 il for its preceding 3 fiscal yeirs is less than $2 mitlion.
2¢ corparation; and 22 {g) A general engineering or architectural business
23 (d) meets the relevant «criteria enumerated in 23 qualifies as a small business if the average of #ts annual
24 subsection {(2) 24 gross receipts for its preceding 3 fiscal years is less than
435 {2} (3) A manufacturing business qualifies as a small 26 $1 millions

. e
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(3) If a firm has been in business for tess than 3
y2arss the average of its annual gross receipts for the
purposes of subsection (2) shall be computed by determining
its average weekly receipts for the period in which it has
been in business and multiplying the result by 52«

(4) If a firm has acquired an affiliate during the
accounting period provided for in subsection {2} or [3)s the
firm*s annual gross receipts includes for the purposes of
subsections (2) and (3)es the affiliate’s receipts during the
entire accounting periodes rather than only its receipts
during the period in which it has been an affiliate. The
receipts of a former affiliate are not included even if it
was an affiliate during a portion of the accounting periode

NEW SECTION. Section 3. Costs to defendant sued by
governmsental entitye In any civil action brought by the
states a political subdivisions or an agency of the state or
a political subdivision in which the defendant is a natural
person or small business and not a governmental entitys the
defendant, if he prevailss {s entitled to the costs
enumerated in 25-10-201 and reasonable attorney®s fees as
det;r-lned by the court.

NEW SECTION. Section 4« Award of costs against
governmental entity when suit or defense is without
reasconable basis or frivolouss In any civil action brought

by or against the statas 2 political subdivisions or an
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agency of the state or a political subdivisions the opposing
partys whether plaintiff or defendante is entitled to the
costs enunerated in 25-10-29%1 and reasonable attorney®s fees
as determined by the court if:

{1) he prevailss wholly or partiallys against the
statey political subdivisions or agency;

(2) he is a natural person or small business and not a
governmental entity; and

{3) the court finds that the states political
subdivisions or agency brought or defended the action
without a reasonable basis or that its claim or defense was
frivolouss

NEM _SECTIONe Section S5« Certain actions excludede
[Sections 3 and 4) do not apply to actions involving traffic
offenses or wviolations of municipal ordinancess actions
under the jurisdiction of the youth courts or actions
undertaken pursuant to Title 4%+ chapter 2.

NEH _SECTIONe Section 6. Effect on other provisions of
lawe Costs shall be granted pursuant to [sections 3 and 4]
notwithstanding any other provision of the law to the
contrarye

Section Te Section 18-1-404s MCAs is amended to read:

®18-1~404. Liability of state —— limitations —- costse
{1) The state of Montana shall be liable in respect to any

contract entered into in the same manner and to the same

-y
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extent as a private individual under like circumstancess
except the state of Montana shall not be liable for interest
prior to or after judgment or for punitive damagese

{2) Costs ghall be allowed to an individual gr small
busipess 2s provided ip [sections L through ©J. lno_all other
casese___cRsts shall be allowed in all courts ¢o the
successful claimant to the same extent as if the state of
HMontana were a private litigante except that sucn costs
shall not include attorney®s fees."

Section Be Section 25-10-103s MCAs is amended to read:

"25-10-103. #hen costs discretionarye. ¥n uUnless
anothaer  statute requires .the allowance of Costss in other
actions than those mentioned in 25-10-10ls costs may be
allowed or not ands if alloweds may be apportioned between
the parties on the same or adverse sidess in the discretion
of the courts but no cests can be allowed in an action for
the recovery of money or damages when the plaintiff fails to
recover more than $5%0 or in an action to recover the
possession of personal property when the value of the
proparty is not more than $50.%

~tnd-

-5
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SENATE BILL NDe 346

INTRODUCED BY TOWEe QUILICI» LONWE

A BILL FOR AN ACT ENTITLED: ™AN ACT TO PROVIDE MORE EQUAL
ACCESS TO THE COURTS OF MONTANA BY REQUIRING THE ALLOWANCE
OF CGSTS AND ATTORNEYS* FEES TO SUCCESSFUL PLAINTIFFS AND
OEFENDANTS WHO ARE NATURAL PERSONS OR SMALL BUSINESSES AND
WHO ARE SUCCESSFUL IN A LAW SUIT AGAINST A GOVERNMENTAL

ENTITY IF _THE _ENTITY®S CLAIM OR DEFENSE 1S FRIVOLOUS:
AMENDING SECTIONS 18-1-404 AND 25-10-103s MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW_SECTIONs Section le. Short titles {Sections |13
through 6 5] may be cited as the ®Montana Equal Access to
Courts Act™.

NEW_SECIION, Section 2. Definition of small business.
{1} "Smalt business™, for the purposes of [sections 1
through & 3]+ means a business that:

{a} is independently owned and operated;

{b) is not affiliated with a firm that does not
qualify as a small business;

(cy has fewer than 25 shareholderss If it is a
corporation; and

{d) meets the relevant criteria enumerated in

subsection (2)e.
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(2} {a) A manufacturing business qualifies as a smatl
business if! it has fewer than 250 eaployees or if the
average of its annual gross receipts for its preceding 3
fiscal years is less than $5 million.

(b} a wholesaling business qualifies as a small
business if it has fewar than 50 employees or if the average
of its annual gross receipts for Iits preceding 3 fiscal
years is less than 35 millions

(c} A retailing business qualifies as a small business
if it has fewer ;han 25 employees or if the average of its
annual gross raceipts for its preceding 3 fiscal vyears is
less than $2 million.

{d) A service or rasearch business qualifies as a
small business if it has fewer than 25 employees or if the
average of its annual gross receipts for its preceding 3
fiscal years ¥s less than sl wmiltllon.

(e} A general construction business qualifies as a
small business if the average of its annual gross receipts
for its preceding 3 fiscal years is less than 35 ailtlion.

{f) A specialty construction business qualifies as a
small business if the average of its annual gross receipts
for its preceding 3 fiscal years is less than $2 million.

{9} A genera) engineering or architectural business
quatifies as a small business if the average of its annual

gross receipts for its preceding 3 fiscal years is less than

-2~ 5B 346
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$1 millione

(3) If a fire has been in business for less than 3
yearss the average of its annual gross receipts for the
purposes of subsaciion (2) shall be computed by determining
its average weekly receipts for the period in which it has
been in business and multiplying the result by 52«

(4) 1f a firm has acquired an affiliate during the
accounting period provided for in subsection (2) or {3)s the
firm*s annual gross receipts includes for the purposes of
subsections {2) and (3)es the affiliate’s receipts during the
entiry accounting periode rather than only its receipts
during the period in which it has been an affiliate. The
receipts of a former affiliate are not included even if it
was an affiliate during a portion of the accounting period.

NEM-SEETIONR--Section-Iv-—Eoats-to--defendant--sued-—by
governmental--entitys——--in--any--ctvit-action-brought-by-the
statey-a-potitital-subdivisiony-or-an-sgency-of-tha-state-or
s-potiticol -subdivision-in-whieh-the-defendant-+a-o--naturasd
person—-or-smeli-business-snd-not-a-governsentat-entityr-the
defendenty-—if--he--preveiisv-—is--entitied--to--the-—-costs
enumerated--in--25-18-2681--end-reesonabie-stterneyss-fees-as
determined-by-the-courts

NEM_SELTION,. Section 3. Award of costs against
governmental entity when suit or defense is without

reasonable-besis~or frivolouse In eny civil action brought

-3- 58 346
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by or against the states a political subdivisions or an
agency of the state or a political subdivisions the opposing
partys whether plaintiff or defendants is entitled to the
costs enumerated in 25-10-201 and reasonable attorney's fees
as determined by the court if:

{1) he prevailss wholly or partiallys against the
states political subdivisions or agency;

{2) he is a natural person or small business and not a
governmental entity; and

(3) the court finds that JHE CLAIM QR DEFENSE OFf the
states political subdivisions or agency IHAI brought or
defended the action without-s-reasonebie-basis-or--thet--its
ctaiw-or-defense was frivolous.

MEM_SECTIIONM. Section 4. Certain actions excludede.
{Seecttons SECTION 3 and-4) do DOES not apply to actions
involving traffic offenses or violations of municipal
ordinancesy QR actions under the jurisdiction of the youth
courty--or--sctions-undertaken-pursusnt-to-Fitie-49y-chapter
2

NEMW_SECTION. Section Se Effect on other provisions of
lawe Costs shall be granted pursuant to [seetions JECTION 3
and-4]1 notwithstanding any other provision of the law to the
contrarys

Section 6. Section 18-1-404%¢ MCAs is amended to read:

»18-1-404. Liability of state -~ limitations —-- costse.

4= SB 346
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{1} The state of Montana shall be liable in respect to any
contract antered into in the same manner and to the same
extent as a private individual under like circumstancess
except the state of Montana shall not be liable for interest
prior to or after judgment or for punitive damagese.

{2) Costs shall_ _be allowed to an individual gr_small
business_as provided io [sections 1 tbrough & 3}a._In. _all
other caseSs casts shall be allowed in 311 courts to the
successful claimant to the same extent as if the state of
Montana were a private Titigants except that such costs
shall not include attorney's fees."

Section Te Section 25-10-103y MCAy Is amended to read:

"25-10~-103,. When costs discretionarys in Upless
angther. _statute__requires the aliowance of costss. in other
actions than those mentioned in 25-10-10ks costs may be
allowed or not andes if alloweds may be apportioned between
the parties on the same or adverse sidess in the discretion
of the courts but no costs can be allowed in an action for
the recovery of money or damages when the plaintiff fails to
recover more than $50 or in an action to recover the
possession of personal property when the value of the
property is not more than $50.%

~End~

-5 S8 346
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SENATE BILL NOe. 346

INTRODUCED BY TOWEs QUILICI« LOWE

A BILL FOR AN ACT ENTITLED: ™AN ACY TO PROVIDE MORE EQUAL
ACCESS TO THE COURTS OF MONTANA BY REQUERING-FHE-AELBHANEE
OF ALLOWING THE COURY IO _AWARD COSTS AND ATTORNEYS® FEES TO
SUEECESSFUE PLAINTIFFS AND DEFENDANTS WHO-ARE-NAFURAL-PERSANS
OR-~SMALE~-—BUSIMESSES—-AND WHO ARE SUCCESSFUL IN A LAN SULT
AGAINSY A GOVERNMENTAL ENTITY JF JTHE EMTITY*S_ CLAIM _OR

QEEENSE IS __FRIVOLOUS OR _PURSUED _IN__BAD FALIH: AMENDING
SECTIDONS 18-1-404 AND 25-10-103+ MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW-SEEFIONR-~Section-iv--Short--tities—---fSections---%
throdgh 6 53--meay-be-cited-ss-the-"Montana-tqual-Access-to
Eourts-hketv
NEW-SEEFIONR-~Seetion-2v--Befinttion-of-smaii-businesss
ti1-"Smari--buainess®y--for--the--porposes--of--fsections--%
through-6 Siv-means-s-business-thets
tay--te-independentiy-owned-and-operateds
thi-—+9-—not--affidiated-—with--o--firm--that--dees—-net
quatify-es-o-smott-businesst
tey--hos--fewer--than--25--sherehotdersy--¢f--it--i3--o
eorporstiont-and

td)—-meeta--—the--~retevant--—eriterin-—-enumerated-—+n
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subsection-{2}w
f23--tay-A-monufecturing-dbusiness-quatifies-as-o--smeti
business——+f-—t1t--hes—-fewer--than--256--eaployees-or-if-the
average-of-its-annuet-gross-recerpty--for--ite-—preceding--3
fiscot-years-is~-tess-then-45-nittvons
tb3--A---wholtesnting--business--quoetifies--as--o——smatd
business-if-irt-has-Ffawer-then-56-employees-or-+f-the-averege
of-its-annuet-gross-receipts--for--its--preceding--3--fisceat
yeara-is-}ess-than-$5-witiione
fcf--i—retoii#ng—buainess-qua’ifies-ns-a-sus&*—business
if-~i+e--has-fewer—than-25-employees-or-if-the-average-ef-its
annusi-gross-receipts-for-its-preceding-3--fiscat--yeara--+s
tess-than-$2-mitivdne
fd}--A--service-~or--research--pusiness—-quetifies-as-o
smoti-dusiness-if-it-has-fewer-then-25-empltoyees-or—-if-—the
svereqe--of--its--annuei--gross-receipta-for-+ta-preceding-3
frscat-years-is-tess-than-4t-arit+one
te}--A-general-construction——husiness--quat+fies—-as--9
smeli--business--+f-the-average-of-its-onnusi-gross-receipts
fef—its-preceding—a-féseai-years-i§—{ess-than-is--+¥iien-
tfi--A-speciotty-construction-business—quotifies--ns--»
smeti--business--if-the-osveroage-of-its-annuei-gross-receipts
for-its-preceding-3-firacal-years-t3-tess-than-S$2-mitiions
£91--A-generat-engineering-—or--architecturat-—-business

quetifres—-as--o-smati-business-+f-the-average-of-its-annuel

-2- 5B 346
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qross-receipts-for-+ta-preceding-3-fiscad-yeors-+3-tess-thon
St-mittione
t3y--$f-a-firm-has-been-in-business--for--1ess--thon—-3
1eefsv--the--aver;ge‘-of--ies--onnae4-gress—rcee%pta-for-the
purpesss-of-subsection-t24-shati-pe-computed-by--deternining
Fts--average--weskiy-receipte-for—the-period-in-which-+t-has
been-in-pusiness-end-nuttiptying-the-resute-by-52«
t4)-~if-a-firm-Nos-aequired--an--affiiinte--during--the
accounting-period-provided-for-tn-subsection-{t24-or-t3jv-the
firmta--annval--gross--receipts-includer-for-the-purposes-of
subsections-{2y-ond-{t3)v-the-affihiotels-receipts-during-the
entire-aceounting-periody--rather--than--only--+es--receipts
during--the--period--+n--uhteh-it-has-been-an-affitiotev-¥Fhe
recerpte-of-a-former-affiivtote-sre-not-incivded-even--+f-~-¢¢
woas-~an-offitiate-during-e-portion-of-the~scesunting-periods
NEN-SEEFIONy--Sectiton-Iv--Costo-to-—-defendant--sued--by
qovernmentai--entrtys—--in-~eny-—civit-sction-brought-by-the
stetev-a-potititat-subdivistonv-or-en-oqgency-of-the-stote-or
s-potiticat-subdivision-in-which-the-defendant-is-s--netarsd
person--or-smoii-business-end-not-a-governaentat-entityr-the
cefendanty-—+f-—he-—preveiisy-—is--entitied-—to--the---costs
enuneratad--in--25-10-201--and-reasonable-ottorneyla-fers-on
decermined-by-the-courts
NEW _SECTION. Section l. Award of costs against

governaental entity when suit or defense is without

_3- SB 346
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ressonable-basis-or frivolous QR_PURSUEN IN _BAD_ _FAITH. 1In
any civil action brought by or against the states 2
political subdivisions or an agency of the state or a
political subdivisions the opposing partys whether plaintiff
or defendanty is entitled to the costs enumerated in
25-10-201 and reasonable attorney®'s fees as determined by
the court if:

(1) he prevailisy-~whodiy--or——peartiadiyy against the
states political subdivisions or agency; AND

t2y--he—irs—a-natursi-person-or—smati-pusiness-and-not-o
governsentet-entitys-end

43421 the court finds that IHE CLAIM ORf DEFENSE OF
the states political subdivisione or agency IHAI brought or
defended the action without-s-reasonabie-basis-or--thet--+ts
ctoim-or-defense was frivolous OR _PURSUED [N BAD FAITH.

NEH-SECE1ONR~-Section—Se——Cartarn-———sections—--excindeds
FSecrions SEETEON 3 and-4J do PHES net-—-apply-—-to--aceions
ravelving-—-traffic—-offanses--or--viotations--of--municipat
ordinencesy AR sctions-under—the-jurisdiction—of-—-the-—-youth
ecourty--or--actions-undertaken-pursuant-to-Fitte-49v-chapter
2%

NEW SECTION. Section 2. Effect on other provisions of
tawe Costs shal¥ MAY bpe granted pursuant to [sections
SECTION 3 1 end-%#]} notwithstanding any other provision of

the 1aw to the contrarye

~4- 58 346
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Section 3. Section 16-1-404s MCAs is amended to read:

"18-1-404. Liability of state -— limitations -- costse
(1} The state of Montana shall be liable in respect to any
contract entered into in the same manner and to the same
extent as a private individual under like circumstancess
except the state of Montana shall not be liable for interest
prior to or after judgment or for punitive damaqes.

(2} Costs ghat} MAY be allowed so--an--individualt--or
apati--husineas as provided in [sections 1 throush AND 6 &
2)e_In _all other casess costs shall be allowed in all courts
to the successful claimant to the same extent as iif the
state of Montana were a private litigantes except that such
costs shall not include attorney®s fees."

Section 4« Section 25-10-103+ MCAs is amended to read:

®25-10-103. When costs discretionarye in Upnless
anether--atatute--requrres-—the-etiowance-of-coatay-in-ather
OQYHERWISE PROVIDED IN actions QIHER than those mentioned in
25-10-101s costs may be allowed or not ands if alloweds may
be apportioned between the parties on the same or adverse
sidess in the discretion of the courts but no costs can be
allowed in an action for the recovery of monecy or damages
when the plaintiff fails to recover more than $50 or in an
action to recover the possession of personal property when
the vatue of the property is not more than 350.%

-Eng-

-5- 5B 346



March 14, 1979
HOUSE OF REPRESENTATIVES

Judiciary Committee amendments to SENATE BILL NO. 346.

l. Title, lines 5 and 6.

Following: "BY"

Strike: "REQUIRING THFE ALLOWANCE OFF
Insert: "ALLOWING THE COURT TO AWARD"

2. Title, line 6.
Strike: "SUCCESSFUL"

Strike: "WHO ARE NATURAL PERSONS OR SMALL BUSINESSES AND"

4. Title, line 9.
Following: "FRIVOLOUS"
Insert: "OR PURSUED IN BAD FAITH"

5. Page 1, line 13 through line 14, page 3.
Strike: sections 1l and 2 in their entirety
Renumber: subsequent sections

6. Page 3, line 25..
Following: "frivolous"
Insert: "or pursued in bad faith"

7. Page 4, line 6.
Strike: ", wholly or partially,"

Following: ";"
Insert: "and"

9, Page 4, lines 8 and 9. ‘
Strike: subsection (2) in its entirety
Renumber: subsequent subsection

~10. Page 4, line 13,
Following: "frivolous"
Insert: "or pursued in bad faith"

11. Page 4, lines 14 through 19.
Strike: section 4 in its entirety
Renumber: subsequent sections
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March 14, 1979
HOUSE OF REPRESENTATIVES
Judiciary Committee amendments to SENATE BILL NO. 346.

Page 2

12. Page 4, line 21.

- Following: "Costs"
Strike: "shall"
Insert: "may"
Following: "SECTION"
Strike:; "3" ﬁ
Insert: "1"

13. Page 5, line 6.
Following: "Costs"
Strike: "shall"
Insert: "may"

14. Pagé 5; lines 6 and 7.
Strike: "to an individual or small business"

15. Page 5, line 7.
Following: "1"

Strike: "through"
Insert: "EHEWJl‘
Following: "g"
Strike: "5"

- Insert: "2"

' 16. Page 5, line 14.
Strike: 1line 14 in its entirety

17. Page 5, line 15

Following: line 14 ‘ .
Insert: “otherwise provided in"
‘Pollowing: "“actions" '
Insert: "other"

AND AS AMENDED BE CONCURRED IN

gt




