SENATE BILL NO. 334
INTRODUCED BY O'HARA

BY REQUEST OF THE CODE COMMISSIONER

IN THE SENATE

February 2, 1979 Introduced and referred to
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February 8, 1979 Committee recommend bill
do pass. Report adopted.

February 9, 1979 Printed and placed on

members' desks.
February 10, 1979 Second reading, do pass.
February 12, 1979 Considered correctly engrossed.
February 13, 1979 Third reading, passed.

Transmitted to second house.
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BILL NOs _jﬂ
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Fa Ml
BY REQUEST OF THE CODE COMMISSIONER

INTRGDUCED BY

A BILL FOR AN ACT ENTITLED: ™AN ACT TO AMEND THE LOCAL
GOVERINMENT LANS RELATING TO RURAL FIRE DISTRICTSe HOSPITAL
DISTRICTSy AND CEMETERY DISTRICTS TO DELETE TAXPAYER AND
FREEHOLDER REQUIREMENTS TO VvOTE IN {ERTAIN ELECTIONS AND TO
HOLD CERTAIN OFFICES; AMENDING SECTIONS T-32-2106

T-34-2113y T-35-2108y AND T7-35-21334 HCA"

GE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 7-33-2106+ MCAe is amended to read:
"7-33-2106&s Details relating to board cf trustees of

fire districte (1) The five trustees initially appointed by

the county commissioners shall hold office until their
successors are elected and qualified as hereinafter
provided.

{2) Qualifications of electors and trustecss terss of
offices vacanciess and manner and date of elections shalle
a3s far as possibley be the same as provided in th> schoot
election laws for school districts of the second classta
excent+

ta¥ that oniy—-electors-who-sre-taxpryers-nffectad-hy

the-speeciral-fire-district-Ieviesnay-vote-at-such--elecetions
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and—-be—quatifired-to—serve-as-trusteest-ond

+b¥ there need be no special registration of electorss

(3} The trustees shall organize by choosing a chairman
and appointing one member to act as secretary.™

Section 2. Section T-34-2113¢ MCAs is S-ended to reads

*7-34~-2113. Who may votes ++ Only qualifiedy
regtatered electors residing within the proposed hospital
district whe—ere—texpsyers—-upom preperty-therein-snd-whose
names-appear-on-the-inst—completed-nssessment-retd-for-state
snd-county-tones—shalti-heve-the-right-¢o pay vote on the
question of the creation of the hospital district.

424 ——Ho-person-shalti—be—quetified—=to—yote—at-—asuch
etection-who-has—not-ettained-}eget-agev—who-is—not-an-cwner
of-——property--within-—the—-boundaries—of-—said-——diserict-se
defined-by-the-bosrd-of-county-commissionersy—and-whose-nene
does—not-apnear-on-the-tast-conpleted-assesspent—roltt—of—the
countys™

Section 3. Section 7-35-2108s HCAv is amended to read:

"T-35-2108« Government of district by trustees. {1}
Sa+d Jhg cemetery district shall be governed and managed by
three trustecs appointed by the board of county
commissionerss The trustees at their first meeting shall
adopt bylaws for the government and management of the
district.

{2} The trustees may be appointed from the freehodders
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residing-~within-saéd residents of the district for terms of
ly 2+ and 3 yearss respectivelys and until their successors
shald~-be Drg appointed and gquatifieds Annually thercaftor
the board of county commissioners shall appoint one trustee
for a term of 3 years or until his successor shald¥-be jg
appointed and gqualifiedes

{3) Per diem and mileage of such fhe cemetery trustees
may be set by resolution of the board of county
cosmissionerse®

Section 4« Section 7-35-2133, MChy is amended to reaa:

*7-35-2133. Appointment of trustees of funde (1) The
district judge of-such-eourt shally upon receipt of the
applications appoint & trustee or a board of trusteecs to
admipister the fund from a list submitted to him by the
trustees of sweh the public cé-;tery districte.

{2) Sueh--trostee——or-—-such-board-shati-constst—of-not
¥ess—then—one-or—mere-then Ihe nusber of trustees for the
fund may . not exceed five personses xith the exact number to
rest—in Lhe _set at the discretion of the trustees of semid the
public cemetery district. Sueh Each trustee or——the-——memhere
of—sueh-beoord-of-trustees-of-sueh-funds for the fund must be
ettizrens——end—-frechotders a_gesjident of the state of-Montane
during a¥% the time they-exereise g exercjises the powers of
such truste

{3} In—csse—of-the-foiture-of-eny-of-theose Khenever @

-3
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parsgns So chosen and appointeds fails to qualify within 30
days after ¢heir hLis appointwments then 2 vacancy shell-exist
existss ond the judge of aeeid Lhe district court shall
forthwith appeoint from a 1Jist submitted to him by the
trustees of suweh Lhe public cemetery district some person
possessing the above qualifications to fill the vacancy or
vecanecies in ss+d the board of trustees of eweh the funde
Trustees of asueh ihe fund heretofore appointed by sweh the
public cemetery district or district court shed33d prigr to
July ls 1955 continue to hold thedr office as sweh trustees
until terminated +n--one-—of-—the—-manners as provided in
T-35-2131 through 7-35-2150.%

-End-
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1979 Legislature
Code Commissioner Bill - Summary

) )

- . 0
LY oA Bill No. 0o

"AN ACT TO AMEND THE LOCAL GOVERNMENT LAWS RELATING TO RURAL
I'IRE DISTRICTS, HOSPITAL DISTRICTS, AND CEMETERY DISTRICTS TO
DELETE TAXPAYER AND FREEIOLDER REQUIREMENTS TO VOTE IN CERTAIN
ELECTIONS AND TO HOLD CERTAIN OFFICES; AMENDING SECTIONS
7-33-2106, 7-34-2113, 7-35-2108, AND 7-35-2133, MCA.

(This summary does not include discussion of routine form or
grammatical changes.)

This bill addresses a situation which occurs repeatedly in the
local government laws and which can also be found throughout
the code. Various petition, protest, election, and qualification
provisions require an individual to be either a taxpayer or a
freeholder and sometimes both. Such requirements have been
the object of numerous court cases. The earlier decisions
would generally appear to sustain the power of the legislature
to restrict certain privileges to taxpayers and/or freeholders
and in so doing to discriminate against those not having these
gqualifications. However, the trend in more recent decisions
has been to overturn statutes which restrict participation in
an activity to those who are taxpayers and/or freeholders.

The fire, hospital, and cemetery district laws have been singled
out for treatment in this bill because they best illustrate the
problem.

The Montana Supreme Court in Sadler v. Connolly, 575 P.2d 51 (1978),
ruled unconstitutional a freeholder requirement to hold certain
public offices., The rationale of the decision, however, would be
broad enough to encompass almost all public offices. Whenever
the officeholder may exercise broad governmental authority, a
freeholder requirement has no rational basis. Based on a United
States Supreme Court decision, Saylor Land Co. v. Tulare Water
District, 410 U.S. 719 (1973), a special district which in some
manner only affects the land can probably restrict its officers
to freeholders. (Even here it's not clear if the special status
of water in the western states gives irrigation, drainage, and




LC 0731

other such districts a special status.) Consequently sections

3 and 4 of the bill delete freeholder requirements for certain
offices. (Section 7-35-2133 is also rewritten for clarity.) The
Montana court also pointed out that preventing nonfreeholders
from holding office disenfranchisesthe class of nonfreeholders,
which, although it may vote in an election, may not choose one
of its own to represent the class.

A series of decisions by the United States Supreme Court;

Kramer v. Union Free School District, 395 U.S. 621 (1969),
Cipriano v. Houma, 395 U.S. 701 (1969), and Phoenix v.
Kolodziejski, 399 U.S. 204 (1970); struck down freeholder re-
guirements for school district elections, revenue bond elections,
and general obligation bond elections. The court stated that when
the right to vote is involved the state must demonstrate a "com-
pelling state interest" to sustain a statute discriminating against
nonfreeholders. The Saylor case, cited above, sustained voting
based on the number of irrigable acres. It is somewhat difficult
to reconcile the cases, but two tests seem to be available:

(1) Whenever the landowners are the ones principally burdened
and benefitted, a freeholder requirement for voting may be
sustained.

(2) Whenever those exciuded from voting have substantially the
same interests and are affected substantially the same as those
permitted to vote, the freeholder requirement will probably be
struck.

Based on the above cases, freeholder voting requirements are struck
in sections 1 and 2.

The petition and protest areas present a more difficult area and
the relevant gections are not considered for amendment in this
bill. 1In Burritt v. City of Butte, 508 P2d 563 (1973), the
Montana Supreme Court sustained a freeholder requirement for the
right to protest annexation.

In light of the United States Supreme Court cases discussed above,
consideration should be given to the possibility that petition and
protest provisions which discriminate against nonfreeholders may
be invalid for those types of districts which provide a general
service which does not principally benefit and burden the land.
Fire, hospital, and cemetery districts would seem to fall into

the class of district which is designed to help the residents

of the district rather than the landowners (in their capacity as
landowners) .

The petition and protest areas can be differentiated on the
surface from the cited Supreme Court cases on the basis that
voting rights are not involved. 1t would seem however that a
protest provision could be treated as an activity which is not
held under the general election laws but which has the same
effect as an election.

-2~
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In part, this memorandum is designed to explain the changes
made in sections 1 through 4, and in part it is intended to
alert the legislature to a potential problem which may need to
be addressed. Further discussion of the matters raised in this
summary can be found in 35 L. Ed.2d 843 (1974) and in numerous
law review articles.
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Approved by Comm.
on Local Government

siLL no. JTY

¢
[a7 L
BY REQUEST OF THE CODE COMMISSIONER

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: "AN ACT TO AMEND THE LOCAL
GOVEANMENT LAWS RELATING TO RURAL FIRE DISTRICTSe HOSPITAL
DISTRICTSs AND CEMETERY DISTRICTS TO DELETE TAXPAYER AND
FREEHOLDER REQUIREMENTS TO VOTE IN CERTAIN ELECTIONS AND TO
HOLD CERTAIN DFFICES; AMENDING SECTIONS T-33-21064

T-34-21139 T-35-2108s AND T-35-2133¢ HCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE DF MONTANA:
Saection l. Section 7-33-2106+ MCAs is amended to read:
"7-33-2106. Details relating to board of trustees of

fire districte (1) The five trustees initially appointed by

the county commissioners shall hotd office until their
successors Jdre elected and qualified as hereinafter
providede.

(2} Qualifications of electors and trusteesy teras of
offices vacanciess and manner and date of elections shalls
as far as possibles be the same as provided in the school
election laws for school districts of the second classey
excepts

{8y that endy——electors-who—are—taxpayers—-affectad-by

the-speeirat-fire-districe~tevies-nay-vote-at-such--etections
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end-be—qualified-to-serve-as-trusteest-and

tb¥ there need be no special registration of electorsa

(3) The trustees shall organize by choosing a chairman
andé appeinting one member to act as secretary."

Section 2. Section T-34-2113s MCAer is amended to read:

*7-34-2113. Who may votes +1) Only qualifiedy
registered electors residing within the proposed hospital
district who-are-texpeynra-upon-property—therein-snd-whose
. names-appesr—on—the-ast-complieted-sasessment—rodt—for-stote
and—eeanty—ta:ee-aﬁo+¥-hevt—the-r*ght—to aay vote on the
question of the creation of the hospital districte

124 ——No~-person-sheti——be--quatified~——to-——vote—at-—such
election-who-has-not—etteined-}eget-agev—who-is—not-an-owner
of--property-—within—-the——bounderies——of--said——district-ns
defined-by—the-board—of-coonty-commissionerar-ond-whose-nane
does-not-eppear—en—the-igst-conpleted-assessment-roti-of-the
ecountys™

Section 3. Section 7-35-2108s MCAr is amended to read:

»7-35-2108., Governsent of district by trustees. (1)
Seid JIhe cemetery district shall be governed and smanaged by
three trustees appointed by the board of county
commissionerse The trustees at their first meeting shall
adopt bylaws for the governaent and wmanagement of the
districts

{2) The trustees may be appointed fros the freeholders

-

-2- e J;—‘ o T

SECON

READIN
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residing——within—snid residants of the district for terms of
le 2¢ and 3 yearss respectivelyy and until their successors
shatd--be aye appointed and qualifiede Annually thereafter
the board of county commissioners shall appoint one trustec
for a term of 3 years or until his successor sheld—be js
appointed and qualified.

{3) Per diem and mileage of swveh thg cewmetery trustees
may be set by resclution of the board of county
commissioners.™

Section &« Section 7-35-2133y MCAy is amended to read:

®7-35-2133« Appointment of trustees of funda (1) The
district judge of-such—court shally upon receipt of the
applicatione appoint a trustee or a board of trustees to
adsipister the fupnd from a list submitted to his by the
truste’:s‘of ’ ;*G”Eﬁ‘ tha pudlil c‘é;-mry : élstrlct-

{2) Sueh--trysteg——or——-such—boerd-shadi—consist—of-not
Fess-thon—one—or-more-then Ihe pusber of trustees for _the
fund may _not gxcead five persenss yjth the exact number to
rest—-in he S@t a3t the discretion of the trustees of seé+d the
public cemetery districts Sueh Each trustee or—the——menbers
of-sueh-boerd-of-trustees-of-such-funds far the fund wust be
eitizens--and-freeholders 3 _resident of the state of-Montene
during e+ the time they-exereise he gxercises the powers of
such truste.

{3} In-ecase-of—the-feiture-of-eny-of—those Hhenever _a

-3
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parsons so chosen and appointeds fajls to qualify within 30
days after their his appeintmenty then 3 vacancy shali-exist
£Xistss ond the judge of seid the district court shall
forthwith appoint from a 1list submitted to him by the
trustees of sueh tha public cemetery district some person
possessing the above qualifications to fill the vacancy er
vaconcies in saéd Lhe board of trustees of swch the fund.
Trustees of sueh the fund heretofore appointed by sueh the
public cemetery district or district court seshed¥ prior tg
July ls 1955s continue to hold thedr office as suweh trustees
until terminated +n--one—ef-—the——mamnera as provided in
T-35-2131 through 7-35-2150."

-End-
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BILL NO. ;_22

t

I
BY REQUEST OF THE CODE COMMISSIONER

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: ®AN ACT TO AMEND THE LOCAL
GOVERNMENT LAWS RELATING TQ RURAL FIRE DISTRICTSs HOSPITAL
DISTRICTSs AND CEMETERY DISTRICTS TO DELEVE TAXPAYER AND
FREEHOLDER REQUIREMENTS TO VOTE IN CERTAIN ELECYIONS AND YO
HOLD CERTAIN OFFICES; AMENDING SECTIONS T~33-2106+

T-34-2113¢ T-35-2108s AND T7-35-2133¢ MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 7-33-2106+ MCAsy is amended to read:
®7-33-2106« Details relating to board of trustees of

fire districte (1} The five trustees initially appoinfed by

the county commissioners shall hold office until their
succassors arfe elected and qualified as hereinafter
providedas

{2) Qualifications of eYectors and trusteess terms of
offices vacanciess and manner and date of elections shall,
as far as possibles be the same as provided in the school
election laws for school districts of the second classiy
excepte

{83 that enty-—efectors-who-are-taxpayers-affected-by

the-apeeciot—fire—districe—teviesmoy-vote—st—such——elections
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snd-be—quealtified-to—serve-os—trusteest-and
+b¥ there need be no special registration of electors.
{3) The trustees shall organize by choosing a chairman
and appointing one member to act as secretary."
Saction 2. Section 7-34-2113+ MCAs is amended to read:
wT-34-2113s Who may voteas t+1y Only qualifiedy
regtstered electors residing within the proposed hespital

district who——-are—texpoysrs—upon—-preoperty-therein-end-whose

- neges-sppeer-on—the-ltest-conpleted-nssessment—-rodi—for-state

and—-county-toxes—shelt-have-the-right-—te pay vote on the
question of the creation of the hospital districte.

t2)—Ne—person—shetti—be-—~quatified-——to——vote—at-—such
eltection-who-hes-not-sttainetd-tegei-sgev~who—ia-not-an-owner
of -—property——within--the-—-boundaries-—of--said——district-os
defined-by-the-boerd-of-county-commissionersv-ond-—whose-nane
does—not-eppear—on—the-}ast-conpieted-ossessment-reti-of—the
countys”™

Section 3« Sectlion 7-35-2108y MCAs is amended to read:

*7-35-2108+ Government of district by trustees. (1}
Satd Jhe cemetery district shall be governed and managed by
three trustees appointed by the board of county
commissioners. The trustees at their first meeting shall
adopt bylaws for the government and management of the

districte

{2) The trustees may be appointed from the freehodders

y
ft

THIRD READING
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restding——within-snéd residents of the district for terms of
1y 2+ and 3 yearss respectivelysy and until their successors
shotd--be arg appointed and quatified. Annually thereafter
the board of county commissioners shall appoint one trustee
for a term of 3 years or until his successor she¥d-be js
appointed and qualifiedes

{3) Per diem snd mileage of sueh thg cemetery trustees
mady be set by resolution of the board of county
commissioners.®

Section 4. Section 7-35-2133s NCAy is amended to read:

*7-35-2133« Appointment of trustees of funde. (1) The
district judge ef-sueh—court shalle upon receipt of the
applications appoint a trustee or a board of trustees g
adeinjster the fund from a list sabmitted to his Qy the
trustees of sweh the public‘éiictery districte

{2} Seweh—trustes—or-—suych—board-shali-consist—of-not
fess—than-one—or-more-then Ihe nusber of trustees for the
fund may pot excged five persensy gith the exact number to
rest—n b st a3t the discretion of the trustees of sedd the
public cemetery districte Sweh fach trustee or—the—-seabers
of-such-boerd-of—trustecs—of-sneh-funds for the fund must be
eitizens—end-frecholders g resjident of the state of-Montene
during s} the time they-exereése he gxercises the powers of
such truste

{3} Incese-of-the-foilure—of-any-of-those Yhensver a

-3

»
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parsons so chosen and appointeds fails to qualify within 30
days after their his appointments then a vacancy shoit-exist
existses and the judge of se#d iLhe district court shall
forthwith appoint from a 1list submitted to him by the
trustees of sueh the pudlic cemetery district some person
possessing the above qualifications to fill the vacancy or
vecoencies in sedd the board of trustees of sweh the fund.
Trustees of such the fund heretofore appointed by suveh ifhe
public cemetery district or district court s=he¥¥ prior to
duly le 1955s continue to hold their office as sueh trustees
until terminated #n-one——of-—the——-memners as provided in
T-35~-2131 through T-35-2150.%

-End-

b
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SENATE BILL NO. 334
INTRODUCED BY (O'HARA

8Y REQUEST OF THE CODE COMMISSIONER

A BILL FOR AN ACT ENTITLED: “AN ACT TO AMEND THE L10CAL
GOVERNMENT LAWS RELATING TO RURAL FIRE DISTRICTSe HOSPITAL
DISTRICTSs AND CEMETERY DISTRICTS TO OELETE TAXPAYER AND
FREEHOLDER REQUIREMENTS TO VOTE IN CERTAIN ELECTIONS AND TO
HOLD CERTAIN OFFICES; AMENDING SECTIONS 7-33-2106y

T-34-2113s T-35-2108¢ AND 7-35-2133s MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section T7-33-21064. MCAs is amended to read:
"71-33-2106. Details relating to board of trustees of

fire districte (1) The five trustees initially appointed by

the county commissioners shall hold office wuntil their
successors are elected and qualified as hereinafter
providedas

(2) Qualifications of electors and trusteess terms of
officer vacanciess and manner and date of elections shally
as  far as possibles be the same 3as provided in the school
election Yaws for school districts of the second classty
except+

+33 that snly--electors-who-are-taxpsyers-nffected-by

the-speciat-fire~-district-tevies-may-vote-st-such-—electrons
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ond-be-quetifred-to-serve-as-trusteest-and

9% there need be no special registration of electors.

{3) The trustees shail) orqanize by choosing a chairman
and appointing one member to act as secretarye”

Section 2« Section T-34-2113s MCAs is amended to read:

®7-34-2113. ¥ho nay votee Ty Only qualifieds
registered electors residing within the proposed hospitatl
gistrict whe--are-taxpayera-upon-property-therein-and-whose
nemes-appesr-on-the-tast-completed-assessment-roti-for-state
and-county-texes-dnati-have-the-right-te gay vote on the
question of the creation of the hospital districte

t2)--No-person-ahati--be--queatified-——to-——vote-—at--such
etection-who-hes-pot-attained-teget-agev-who-is-not-an-owner
of-—-property--within--the--bounderies--of--saird--district-as
defined-by-the-board-of-county-commissionersy-and-whose-name
dees-not-eppenr-on-the-tast-completed-nssessment-roti-of-the
countys™

Section 3. Section T7-35-2108s MCAs+ is amended to read:

"7-35-2108. Government of district by trustees. (1}
S5evd Ihg cemetery district shall be governed and managed by
three trustces appointed by the board of county
commissionerse The trustees at their first mseeting shal}
adopt bylaws for the government and wmanagement of the
gistricte

(2) The trustees may be appointed from the freeholdere

-2- SB 334
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restding--within-18+d regsjidents of the district for terms of
le 2+ and 3 yearss respectivelye and until their successors
shatt--be are appointed and qualifieds Annualiy thereafter
the board of countf commissioners shall appoint one trustee
for a ters of 3 years or until his successor shedi-be s
appointed and qualified.

{3) Per diem and miteage of suem Lhe cemetery trustees
may be set by resolution of the board of county
commissionerse™

Section 4« Section T-35-21334 MCAs is amended to read:

*7-35-2133. Appointment of  trustees of funde (1)} The
district judge of-sueh-court shally upon receipt of the
appltications appoint a trustee or a board of trustees 1o
admioistar_the fund from a list submitted to him by the
trustees of sueh the public cemetery districte

{2) Sveh--trustee—-or--such-boerd-sheli-consist-of-not
tess-than-ene-or-more-then Ihe nusher of _trustees _for__the
fund _say _pot_sxcged five persons, yith the exact number to
rest-#n Da_set_at the discretion of the trustoes_of so+d the
public cemetery districts. Sweh Each trustec or--the--members
of-sueh-board-of-trustees-of-sueh-funds for the fund must be
eitizens--and-freechotders 3 _rpsident of the state eof-Montena
during et+¥ the time they-exereise he_grercises the powers of
such truste.

(3) $n-case-of-the-faiture-of-ony-of-those Yhepeyer _3

-3~ SB 334
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pArsgns so chosen and appointeds fails to qualify within 30
days after theér his appointment, then a vacancy shsi}-exist
gxistss and the judge of se+d the district court shall
forthwith appoint from a list submitted to him by the
trustees of sueh the public cemetery district some person
possessing the above qualifications to fill the vacancy er
vacanetes in sa+d the board of trustees of sweh ithe fund.
Trustees of swueh the fund heretofore appointed by such the
public cemetery district or district court sheal} prior _to
July ls 1955s continue to hold their office as sueh trustees
until termsinated +n--one--of--the--mammers g3s provided in
T=35-2131 through T-35-2150."
~End-
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