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A BI L FOR AN ACT ENTITLED: ™AN ACT PTLjTING TO PRO

LTABILITY:; PROVIDING A STATUTE OF LIMITATIONSe AFFIRMATIVE 2:»*31

DEFFENSESs AND LITIGATION PROCEDURES FOR PRODUCT LIABILITYY

S5UTTS,."

BE IT ENACTED B8Y THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Short titlee  This act]} may be cited as the
"Product Liability Act of 1979%.
Section 2. Definitionse Ir [this act)s unless the
context requires otherwises the following definitions apply:
(1) *Manufacturer™ means 2 person OfF entity who
desicrse s emblesy fabricatess producess constructse or
pr=pares ¢ .roduct or component part of a product prior to
ts sale to 2 user or consumera The term includes a seller
owne . in whole or significant part by the manufacturer or a
seller owning the manufacturer in whole or significant parte.

{2) "Product® means the individual product or any

voaponent part of such product which is the subject of a
product liability suite.

{3} *Product liability suit™ is a spit brought against
a aanufacturer or seller of a product for damaaes for bodily

injurys deaths or property damage caused by or resulting
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from the manufactures constructions designs formulations
installations preparations assemblyes testings packagings
labelings sales usees or consumption of a producty the
failure to warn or protect against a dsnger or hazard in the
use or misuse of the products or the failure to provide
proper instructions for the use or consusption of any
producte

(%) ™“Reasonably foresceable alterations modifications
usee Oor consumption®™ means an alterations modifications uses
or consuaption of the product which is expected of an
ordinary and prudent purchasers usere or consumer and which
should have been anticipatedes

{5} "Seller® means a wholesalers distributors
retailers or 1lessor engaged in the business of leasing any
product or selling any product for resales uses or
consumptions

{6) "State of the are™ means the technicals
#echanicaly and scientific knowledge of manufacturings
designings testinge or labeling the same or similar products
which was in existence and reasonably feasible at the time
of munufactures

Section 3. Affirmative defensess (1} In any product
liability actions a defendant is not liable if the defendant
proves any of the following:

[{a) The defect in the product resulted fros inadequate

INTRODUCED BILL
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design or febrications and the plans or designs for the
product or the methods and techniques of wanufacturings
inspectings testings and labeling the product conformed to
the state of the art at the time the product was sold by the
defendanta.

(b) The proximate cause of the incident giving rise to
the suit was an alteration or modification of the product
which w3s not reasonably foreseeable and was made by a
verson other than the defendant subseguent to the time the
product was sold by the defendante

{c) The proximate cause of the incident giving rise to
the suit was use or consumption of the product for a
purposes manners or activity other than that which was
reasonably foreseeable or contrary to any express and
adequate instructions oy warnings :appearing on or attached
to the product or on its original container or wrappingy if
the injured person knew or with the exercise of reasonable
and diligent care should have known of such instructions or
®arningse

{2) The defenses enumerated in this section are in
addition to and supplement any defenses available under the
common 1awe

Section 4. Application of comparative negligence tawe
In any product liability actions the injured party®s

contributory negligence is a defense to the extent stated in
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the comparotive negligence statutes of this state contained
in Title 2T+ chapter ly part 7.

Section 5« Indemnification of seller -- tender of
defense. khens in any product tiability actions the
manufacturer refuses to accept a tender of defense from the
sellers the manufacturer shall indemnify the seller for any
judgment rendered against the seller and shall aiso
reimburse the seller for reasonable attorneys® fees and
costs incurred by the seller in defending such actions
unless either of the foliowing apply:

(1} The seller had knowledge of the defect in the
producte

{2) The seller altereds modifieds or installed the
productey and such alterations modifications or installation:

{a) was a3 substantial cause of the incident giving
rise to the suit; and

{b) was not authorized or requested by the
manufacturer or was not performed in compliance with t.e
directions or specifications of the manufacturere.

Section 6. Duty of prevailing plaintiff when seller
granted indemnitye (1} If a judgment is rendered in favor of
the plaintiff and a seller is granted indemnity 2against a

manufacturery the plaintiff shall first attempt to satisfy

the judgment by levying execution upon the manufacturer in
this state or in the state where the manufacturer®s
—ty
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principal place of business is located and by making demand
upon any liab-lity insurance carrier of the manufacturer
whose identity is known to plaintiff before attempting to
coliect the judgment from the seller or the seller®s
liability insurance Carriers

(2} The return of a writ of executiorn partially or
wholly unsatisfied or the failure of the manufacturer®s
tnsurance carrier to pay the judgment upon demand
constitutes full compliance with the plaintiff®s obligation
to attempt to collect from the manufacturer.

Section 7. Indemnificativ: of manufacturers (1} In any
product liability actions the se ‘er of the product shall
indemnnify the manufacturer for anv judyment rendered against
the manu icturer and shall also reimburse the manufacturer
for r as .,a-le attorneys® fees and costs incurred in
det 'nding N oaction if:

[3) the seller provided the pians or specifications
tor tha manufacture ar preparation of the product and such
plans or specifications were a substantial cause of the
product®s allege ' defect; and

(L)} the product was manufactured in complianc: with
and according to the plans or specifications of the sellers

{2} The provisions of subsection {1} do not apply if
the manufacturer had knowledge or with the exercise of

reasonable and diligent care should have had knowledge of
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the defect in the product.

Section Be Duty of prevailing plainti Ff when
manufacturer granted indemnitye. (1) When a judgmsent is
rendered in favor of the plaintiff and 3 manufacturer is
granted indemnity against a sellers the plaintiff shall
first attespt to satisfy the judgment by levying execution
upon the seller in this state or in the state where the
seller*s principal place of business is located and by
waking demand upon any tiability insurance carrier of the
seller whose identity is known to plaintiff before
attempting to collect the judgment from the manufacturer or
manufacturer®s liabitity insurance carriere

{2) The return of a writ of execution partially or
wholly unsatisfied or the failure of the seller®s insurance
carrier to pay the judgment upon demand constitutes ful?
compliance with the pYaintiff*s obligation to attempt to
collect from the sellere.

Section 9. Contents of complaint - amount of
recovery. In any product liability suits no dollar amount
may be included in the complaints The coamplaint shall ask
for reasonsble damages.

Section 10. Evidence of state of the art —-- industry
standards or postaccident wmodifications In any product
Tiability suitsy the following are not admissable as direct

evidence of a defect:

- s
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{1} evidence of advancements or changes in the state
of the art subsequent to the time the product was sold by
the defendant; or

{2) evidence of any change sade in the design or
methods of manufacturing or testing the product or any
similiar product subsequent to the time the product was sold
by the defendante

Section lle Limitatione A product liability suit as
cefined in subsection (3) of [section 2] sust be commenced
and prosecuted within 3 years from the time the action
accruess No product Jliabitlity suvit wmay be commenced and
prosecuted more than 8 years after the product was sold for
use or consumptions unless the cause of action is based upon
the negligence of the manufacturer or setler or a breach of
an express warranty provided by the manufacturer or sellere

-End-
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SENATE BILL NC. 283
INTRODUCED BY LOWEe KOLSTADs HAZELBAKERe FTHIESSENs
MATHERSs UNDERDALe MCCALLUM: HAFFERMANs STORYe
HIMSL, BOYLANy ROSKIEe DEVERes STEPHENS

A BILL FOR AN ACT ENTVITLEN: *AN ACT RELATING TO PROOUCTS

LTABILIYY$ AND PROVIDING A STATUTE OF LIMITATIONSy
AFFERMAFEVE-BEFENSESy-AND-L1FE6AF FON-PRECEDURES ~FBR- -PREBYET

t1ABELEFF-SUEFS,"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Seetion-iv——-5Short-titiow-~fFhis-secti-noy-~be--cited--o3
the-2Product-trabitity-Act—of-19390y
Section-2v--Befinirtionsv---in—-fthis--sectivr--untess-the
eontext-requires—otheruiser-the-felttoning-definicions-spplye
£1y--"Nonufacturer®--means--o--person--or--entity---whoe
designsy--assemblesy--fabricatesy--producesy--constructsv-or
prepares-a-product-or-cosponent-part-of-s-produce--prior--te
jts--aate--to-a-user-or-consumerv-Fhe-term-inctudes-o-setler
owned-+n-whote-or-signaificont-pert—by-the-menufecturer-or--a
setier-owning-the-menufacturer-in-whote-or-significont-parer
124--"Froduct®-~means——the—-individoal--product--or-eny
component-part-of-such~product-which-i3--the--subject-~of--o
product-tiabitity-suitse

$+33--9FProduct—tiabiitty-suit®—is-a-suit-brought-agatnat
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a-manufacturer-or-setier-of-o-product-for-dossges—for-bodity
injuryy--deathy—-or--property--danage-coused-by-or—-resutting
from-the--sanufacturev--construetiony-—-designv--formuietiony
+natatiationv--preperationv--sssesbiyr-—testingv——packngingy
!obo*ingv-:a¥tv--usev--er-—eonsu-pe+on-fof--e-—proﬂeetv--the
feiture-to-warn-or-protect-against-a-danger-or-hotard-in-the
use-—ar-—-aisuse--of--the--produetvy—or-the-failure-to-provide
proper-instroctions-—for-~the--use--or--consumption--of--any
preoducts
(4*---le-nena§}1--ﬁofoaeteb%e-o*terot#env—-ed+66eet+env
user-or-consumpt ron-meens-en—alterationv-nodificationvy-user
or—consumption-of--the--preduct--which-—+s--expected-—of--on
ordinery--and-prudent-purchasery—usery-or-consuner-ond-which
sheutld-have-been-anticrpatedy
t5y--9Settert---geans---g---wholesolery—--distributery
retariery--or--}essor-engaged-in-the-business-of-Ieosing-ony
preduct--or--sedting--eany--produet-—for--resetev---usev---or
eonsumptions
t6)-~"Seate—-of-~-the---arts---nesns-~-the-~technicety
-eehen+ee+v--anﬂ--se#ene#fie--hnou}edqc-—of—---enufoeturingv
designingv-testingy-or-isbeding-the-some-or-simitar-products
which--was--in-entstence-ond-ressonshblty-feasibie-at-the-time
of-monufactures
Seetion-3e--kffirnotive-defensesy--{iy-in--any--product

+iebitity-actionv-a-defendant-is-not-tioble-if-the-defendant

-2~ 58 283
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proves-any-of-the-followinge
tay--Fhe-defect-in-the-product-resulted-fron-insdequate
destgn--or--fabricationvy—-and-—-the--plans-or-desigm-for-the
produet-or-the--sethode--and--techniques--of --sanafsctoringy
tnapectingv-—testingr--and-isbeting-the-product-conforaed-te
the-state-of-the-art-at-the-time-the-product-was-sotd-by-the
defendante
tby--Fhe-provinste-couse-of-the-incident-giving-rise-to
the-suit-was-on-stteration-or-nodification--of~--the--preduct
whith--was--not--ressonadly-—Fforesesabie-—-snd--was-nade-by-o
peresoiv-other-then—the-defendont-subsequent-to-the-—-tise--the
product-was—sotd-by—the-defendants
te--Fhe-proximate-cause-of-the-incident-géiving-rise-to
the--suit--wes--use--or--consumption--of--the--product-for-e
PUrpoOtev-RENNETY-Or—-ottivity-—other--thon--that--which-—wes
reasonsbiy--foreseesbio--or--contrary--to--any--express—-—and
sdequete-instructions-or-warnings-appesring-on--or--gttached
to--the-produtt-or-on-its-originasi-conterner-or-wrappingv-+f
the-injured-person-knew-or-with-the-exercise--of--ressonsdie
and--didigent-care-should-heve-knoun-of-such-instructions-or
warnitngss
t23--Fhe-defenses-enumersted-in--this--section--are—--in
addition—-tc-and-suppiesent-eny-defeonses-eveitobie—uvnder-the
common-tewe

Seetion-4s--Applicetion-of-comparative-negiigence--tows

-3= SB 283
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$n-——any--preoduct--tiaditity-—ectionvy--the-—injured--partyts
contributory-negiigence-ia-o-defense-to-the-extent-stated-+n
the-comparative-negivgence-statutes-of-thia-stete-—contairned
n-Fitte-23v-chapter-tv-part-F«
Seetiron-5x--indemnification—-of-—-selter-———-- tender--of
defenses-——Whenv-—in—~any--preoduct-—tiabitity--actionr——-the
nansfacturer--refuses-to-eeceept-o-tender-of-defense-from-the
seltery-the-sonufecturer-shati-indemnify-the-setter-for--eny
jvdgment---rendered---sgeinst-—the--selier--and--sheii--atse
reinburse-the—-sedlar--for--reassnabie-—attorneysti--fees-~and
costs——tncurred-—by-~—the--setter—-in--defending-such-actiony
untess-either—-of-the-fotieowing-appiye
t+1y--Fhe-selter-hod-knowtedge--of--the--defect--n--the
preducty
$23-~khe--selter-—aiteredy——nodifiedv--or-instatied-the
productv-snd-such—atterationv-medificntionv-or-insteltations
tay--was-s-substentiat-couse--of-—the-—+incident-—giving
rise-to-the-suiti-and
th}--wes-—-net~~—guthoriged---or---requested---by---the
senufecturer-or-wes-not-performed-—in--compiiance-—with-—the
directions—or-specifications-of-the-nanufecturers
Section-6v—-Buty--of-—-prevaiting--plaintiff-when-seiter
granted-indesnttys——ti}~if-o-judgment-i+a-rendered-—in——faver
of ~the-platneifé-and-a-seller—+s-qronted-indemnity-against-o

menufecturerv-—the--pltaintiff-shati-first-attempt-to-satiafy

—&= 58 283
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the-judgment-by-tavying-execution-upon-the--mandfactorer-—in
this-—--state--or--in--the--state--where--the--asnufacturerts
principai-pleace-of-business-is-tecated-and-by-naking--demand
dpoan--any~--tiebidity--insurence-——carrier-of-the-nanufocturer
whose-tdentity~-ia-known—te-pleintiff--before--atteapting--te
cottect-—the-—judqment--from--the-—seller--or--the--selierts
+iab+ ity -insurence-caerriers
t+23--Fhe-return-of-a-urit--of--execution--partiatiy--or
whelty--unsetisfied--or--the—~foiture—of-the-monufscturerts
+nsurance-~carrier-—to--psy——--the---judgment-- -upon—-—demsnd
constitutes-~-Full-compliance-with-the-pleintiffis-obiigetion
to-attempt-to-coltect—from-the-manufacturers
Section-Fs-—~¥indemnification-of--menufecturerv——-{i}--¥n
any--preduct--tiabitity--sctionv-~the-—seiter-of-the-product
shali-indemnify-the-nanufecturer-for-say--judguent--rendered
agairnst——-the--manufacturer-—and--shati--also--reinbourse--the
mansfecturer-—for-~-reasonable--asttorneyst--fees--and---costs
tneurred-in-defending-such-aeeion—-ifs
tay--the--setier--provided——the-plans-or-specifrcations
for-the-menufacture-or-preparstion-of-the-product--snd--sueh
plans—-or--specifications——were--a—-substantisl-ceuse-of-the
productis-elteged-defecti-and
tbi--the-product-wdss-manufactured-—in--compltence--nith
and--accerding-to-the-plens-or-speeifications-of-the-seiters

t23--Fhe-provisions-of-subseetion-ti)-do-not--apply--+if

—-5- SB 283
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the--menufecturer-—had--knowtedge-—or--with--the-exercive-of
ressonable-and-d+iigent-cere-shoutd-have-—had--knowtedge--of
the-defect-in-the-products
Seetion-Su--Buty----ef--~-preveiting---plaintiff---when
ssnufscturer—gronted-indeanityv-—-¢i}--When--o--judgment-—is
rendered--+n--favor--of--the-pleintiff-and-a-asnufecturer-is
granted-indemnity-ageinst--s-—setierv--the—-plointiff-~shott

first-—attempt--to-satisfy-che-judgment-by-tevying-execution

. upen-the-setter-in-this-etete-or-~in--the--stete--whare--the

setterts--principei--place--of--business--is--Ioecoted-snd-by
soking-denand-upon-any-$iabitity-insurence--carrier——of—~the
setter---whose—--identity-——is-~hknown--to--plaintiff-—before
attempting-to-eotiect-the-judguent-from—the-manufacturer--or
sanufectureris-iabitity-tnsurance—cerriers
t2}--¥he--return-—eof-—e--writ-of-sxecwtion-portioiiy-or
whotiy-unsatisfied-or-the-foiture-of-the-setierts~--insurance
esrr&er--ee--poy--tho--j-Gg.one-pon-do-end-eonse*tutee-Fu%;
compliance-with-the-plaintiffis—~obligation-—to--attempt--to
coltect-from-the-setters
Section-Je--Contents———of---complaint--—----- amount--of
recoverys—-in-any-product-+iobitity-suity-no--dettar--ameunt
-oy--be--ine%ueed-—in-th.—eo-p*eintt-?he—eo-p*oint-shn%*-ask
for-reesonable-damsgess
Section-18e--Evidence-of-state-of-the-art--——-- nduostry

standards--or--poltaccident—-modifications---in--eny-produoct

—6~ 58 283
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¥rabitity-suity-the-fotiowing-sre-not-sdaissadbie-~es--direct
evidence-of-a-defecte

tiy--evidence-—of —-advancements-or-changes-+n-the-state
of—tln-o't-sabuqvéae-te—ehe—ti-e—the-preduet---es--soid--by
the-defendonty-or

{t2}--evidence--of--ony--chonge--aede--+n--the-design-eor
mhm-of-mnfeetwing-or-tuting—-tm--predne't--oro-ony
steiter--produoct-subsaguent-co—the-tins-the-product-was-sold
by~-the-defandents

Section le Gtimitetion IORIL ACTIONS INYOLVING PROGUCT
LIABILILIY. A-product-}iabitity-swit—ess-defined-in-subsection
133-of-f section-2i-aust-be-commenced-snd-prosecuted-within-3
years-from-the-tise-the-getion-sceruvess No product tisbility
suit may be commenced and prosecuted more than 8 years after
the product was s0V'd for use or consuaptions unless the
cause of action is based upon the neqltigence of the
manufecturer or seller or a breach of an express warranty
provided by the manufacturer or seller.

~End~-
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