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SENATE BILL 283 

IN THE SENATE 

Introduced and referred to 
Committee on Judiciary. 

committee recommend bill, 
as amended. 

Printed and placed on members' 
desks. 

Second reading, do pass. 

Considered correctly engrossed. 

Third reading, passed. 

IN THE HOUSE 

Introduced and referred to 
Committee on Judiciary. 

Committee recommend bill, as 
amended, not concurred. 

Report adopted. 

IN THE SENATE 

Returned from House, not 
concurred, as amended. 
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A Bl L FO~ AN ACT ENTITLED: •AN _ 

l 'ABILITY; PROVIDING A STATUTE OF LIMITATIONS• AFFIR"!ATIYE J),.,&i 
DEFFNSES• AND LITIGATION PROCEDURES FOR PRODUCT llABlllTY 

surTs.• 

SF. IT ENACTED dY THE LEGISlA~URE OF THE STATE OF MONTANA! 

Section 1. Short title. L Thi• act] •ay be cited as the 

"Product Liability Act of 1979•. 

Section 2. Definitions. lr. [this act)• unless the 

context requires otherwise, the following definitions apply: 

(1) ·~anufacturer" .aans a person or entity who 

desi -;:.r·-s. '~ e~bleso fabricates, produces, constructs• or 

pr·~t> nes <' ,.. roduct or co•ponent part of a product prior to 

ts sale to J user or consu•er. The ter• includes a seller 

owne. in whole or significant part by the •anufacturer or a 

seller owning the manufacturer in whole or siqniflcant part. 

{2) "Produ• t• •eans the individual product or any 

~o.n~Jonent part of such product which is the subject of a 

product liability suit. 

{3) •Product liability suit• is a suit brought against 

a ~anufacturer or seller of a product for damaaes for bodily 

inJury, death, or property da•aqe caused by or resulting 

lC 0633/01 

from the •anufacture. construction, design, formulation. 

2 installation, preparation. asse.bly, testing, packaging, 
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labeling, sale, use, or consu•ption of a product, the 

failure to warn or protect again~t a ddnger or hazard in the 

use or •isuse of thQ product, or the failure to provide 

prop~r Instructions for the use or consu•ption of any 

product. 

( .. ) •Reasonably fores~eable alteration, ~odificationo 

useo or consu•ption• means an alteration, .edification, use. 

or consu•ption of tne product vhich is expected of an 

ordinary and prudent purchaser, user. or consu•er and which 

should have been anticipated. 

(5t •Seller• .eans a wholesaler, distributor. 

retailer. or lessor engaged in the business of leasing any 

product or selling any product for resale, use-. or 

consu•pt ion. 

(61 •state of the art• -ans the technical. 

aechanical, and scientific knowledge of •anufacturing, 

designing, testing, or labeling the sa~e or similar products 

vhich was in existence and reasonably feasible at the time 

of il1Jnuf.::tcture. 

Section 3. Affir•ative defenses. (1) In any product 

liability action• a defendant Is not liable If the defendant 

pr~ves any of the following: 

(a) The defect in the product resulted fro• inadequate 
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design or fabrication, and the plans or designs for the 

product or the •ethods and techniques of ~anufacturing9 

inspecting, testinoo and ·labeling the product confor111ed to 

the state of the art at the ti•e the product was sold by the 

defendant. 

(b) The proxi.ate cause of the incident giving rise to 

the suit was an alteration or eodiflcation of the product 

which was not reasonably foreseeable and was eade by a 

Derson other than the defendant subsequent to the ti•e the 

p1oduct was sold by the defendant. 

(c) The proxi.ate cause of the incident giving rise to 

the suit ~as use or consu•ption of the product for a 

purpose, aanner. or activity other than that which was 

reasonably foreseeable or contrary to any express and 

adequate Instructions o~· warnings appearing on or attached 

to the product or on its original container or wrapping, if 

the injured person knew or with the exercise of reasonable 

and diligent care should have known of such instructions or 

>~arnings. 

(2) The defenses enu•erated in this section are in 

addition to and suppleeent any defenses available under the 

co .. on la..,. 

In 

Section 4. Application of coeparative negligence law. 

any product liability actiono the injured party's 

contributory negligence is a defense to the extent stated in 
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the coeparative negligence statutes of this state contained 

In Title 27, chapter lo part T. 

Section 5. Inde.nification of seller 

defense. When, .n any product liability 

tender of 

action. the 

•anufacturer refuses to accept a tender of defense from the 

sellero the •anufacturer shall 

judgll&nt rendered against 

indemnify the seller for any 

the seller and shall also 

rei•burse the seller for reasonable attorneys• fees and 

costs incurred by the seller in defending such action, 

unless either of the following apply: 

(lt The seller had knowledge of the defect in the 

product. 

(2t The seller altered, •odifiedo or installed the 

producto and such alteration, ~odificationo or installation: 

(a) was a substantial cause of the incident giving 

rise to the suit; and 

(b) was not authorized or request<"d t>y the 

aanu facturer or >~as not performed in compliance with t ,e 

directions or specifications of the manufacturer. 

Section 6. Duty of prevailing plaintiff when sellPr 

granted indemnity. (1) If a judgment is rendered in favor of 

the plaintiff and a seller is granted indemnity against a 

manufacturer• the plaintiff shall first attempt to satisfy 

the judgment by levying execution upon the manufacturer in 

this state or in the state where the manufacturer•s 

-It-
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principal place ot business is located and by makinq demand 

upon any 1 iab· lity insurance carrier of the •anufactur~r 

whose identity is knoNn to plaintiff before attespting to 

co1icct the judg~ent fro• the seller or the seller•s 

liJb~ lity ~nsurance carrier. 

[2) The return of a Nrit of e~ecutior ~artlally or 

wholly un~atisfied or the failure oft"' manufacturer•s 

insurance carrier to ~ay the judg-nt UflOO d<.•r.land 

constitutes full compliance with th~ plaintiff"s obligation 

to <•tte.,pt to collect fro• the <aanufacturer. 

Section 7. Indemnificati.._, of llanufacturer. (1) In any 

product liabi,ity action, these. :er of the product shall 

i ntle11n i fy u· . .; manufacturer for an·:' jud~aent rendered ag<> i nst 

th" ""'nu .cturer and shall also n>illburse th<' roanufacturer 

for r Ch .a··Je attorneys• fees <>nd costs incurred in 

det ·nd i ng .tl dCt ion if: 

(.l) the seller provided the plans or specifications 

tor the manufacture or preparation of the product and such 

plans or specifications were a substantial cause of the 

product•s allege' defect; and 

[t) the prvcuct was milnufactured in coll'lpli-.tn<:' with 

and according to the plans or specifications of the seller. 

(2} The provisions of subsection (1} do not apply if 

ttl" manufacturer had knowledge or with the exercise of 

reasonable and diligent care should have had knowledge of 
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the defect in the product. 

Section a. Outy of prevailing plaintiff when 

•anufacturer granted inde•nity. (1) When a judg.ent is 

rendered in favor of the plaintiff and a manufacturer is 

granted inde•nity against a seller. the plaintiff shall 

first atte•pt to satisfy the judg.ant by levying execution 

upon the seller in this state or in the state Nhere the 

seller•s principal place of business is located and by 

aaking de•and upon any liability insurance carrier of the 

se11 er whose I 'dent i ty Is known to plaintiff before 

attemptinq to collect the judgMent fro• the manufacturer or 

•anufacturer•s liability Insurance carrier. 

(ZI The return of a writ of execution partially or 

wholly unsatisfied or the failure of the seller's insurance 

carrier to pay the judg•ent upon demand constitutes full 

co•pliance Nith the plaintiff•s obligation to atte•pt to 

collect fro• the seller. 

Section 9. Contents of co•plalnt a110unt of 

recovery. In any product liability suit, no dollar a•ount 

may be included In the co•plainto The co•plaint shall ask 

for reasonable ddrages. 

Section 10. Evidence of state of the art industry 

standards or postaccident modification. In any product 

liability suit, the follo~lng are not ad•issable as direct 

evidence of a defect: 

-6- / c j:. 
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1 (1) evidence of advance.ent~ or changes in the state 

2 of the art subsequent to the tiae the product was sold by 

3 the defendant; or 

" 
o; 

6 

7 

(21 evidence of any chanqe aade in the design or 

eethods of •anufacturing or testing the product or any 

si•ilar product subsequent to the ti.e the product was sold 

by the defendant. 

8 Section 11. Ll•itatlon. A product liability suit as 

9 defined in subsection '31 of [section 2] •ust be co .. enced 

10 a~ prosecuted within 3 years fro• the ti•e the action 

11 accrues. No product liability suit •ay be coeaenced and 

12 prosecuted .ore than 8 years after the product vas sold for 

13 use or consu~tlon, unless the cause of action is based upon 

1~ the negligence of the aanufacturer or seller or a breach of 

15 an express warranty provided by the eanufacturer or seller. 
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1 ~~ob++~y-~•~•-tho-fe+tew+~ere-~-o~+sseb._·-es--d+ree~ 

z ew~deftee-of-e-d•fee~• 

3 ttt--ew~de~ee--of--edwoneo~s-o~-ehen98S-~ft-the-stete 

~ of-~fte-eP~-subse~ftt-~e-t~·tY..-the-~oduet--wes--so+d--by 

5 ~a-defendofttt·•~ 

6 t~t--ewYdeftee--of--ony-~e~~--eeda--•"--tft8-des+9ft-~ 

T .ethocfs-of-eettufeet-~...--~-t-t+...-t~--predaet-~--•"'Y 

I el•fler •praduet·•--••~•eftt-te-~~t+.a-t-.·preduet-... -se+d 

9 ey-~-.-deftt• 

10 '>.ct.iOfl t. H_..tot+oft JQBI ALTICIIS INYII.YUHj PROQ!Jf.I 

11 LlfllLIIX• A-predue.-+~t+ty--.+11-oe-def+ned-+n-so-.eetien 

12 ~t-of-t -t+eft-rj~-M-eo-••~e•d emt-~o-atod-o+tlrin-~ 

U yooro·f~-tha-t+--tlte-eeot+en-eect"-sw No product 1iabll i ty 

1~ suit •ey be c-ncod -.d prosecuted -• th.n e years after 

15 the product. wn sold for uM or con$1H~ptlon. unless the 

16 cause of action is b.sed upon the negligence of the 

17 .. nufect.uror or seller or a br.-ch of an express warranty 

18 provided by the oanufecturer or sell ere 
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