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r~al •ziotj Jno making a rational Jecision with resp~ct to his 

L INTRC:DUCED bY ;_ need far treatment. 

g~ 3 trt~ "Protective proceeding• a~ans a proceeding 

4 l BILL ~~~ AN ACT ENTITLED: "AN ACT TO P~OVIDE FOR THF 4 under th<> provisions of 72-5-409 to deter~ine that a person 

~ APPOI~TMENT OF LIMITED GUARDIANS FOR INCAPACITATED P~~SONS; 5 cannot effectively mana~e or apply his estate to necessary 

6 SPECIFYING THE CONTENT Of A PETITION FJR APPJINTMENT Of A 6 ~ndso either because he lacks the ability or is otherwise 

7 ~UAY~IA~ OF AN INCAPACITATED PERSON A~O OF AN CRO[~ GR.NTING 7 inconvenienced or because he is a minor, and to secure 

SUCH ~ P~T ITIO.~; DESCRIBING THE POWERS A~D DtJTIE~ OF GENE.RAL tl ~dwinistration of his estate by a conservator or ather 

9 bUARDIANS ANO LlKlTEU GUARDIANS; AND AMENDING SECTIONS q appropriate relief. 

l::l 12-5-101, 72-5-316, AND 72-5-32lt MCAo" 10 f3tLi1 "Protected person• aeans 3 minor or other 

11 11 person for whom a conservator has been appointed or other 

u 9~ IT ENACTED BY THE LEGISLATURE OF THE STATE Of MONTANA: 12 protective order has been made. 

13 Section 1. Section 72-5-101, MCA, is a~nd~d to re~d: l3 t~L21 •ward• .cans a person for who~ a guardian has 

14 ~12-~-lJl. ~~finitions. Unless oth~rwis~ apparen~ fro~ 14 oeen appointed. A •minor war~• is a minor for whom a 

l'j the con~ext. in this code the followin9 definitions apply: 15 guardian has been appointed solely because of •inority.• 

lo L.~~n" means bW;.h~ral and 1 i 11j U~llU!li.Ul lb NEW SEtTION. Section z. Petition for appointaent of 

17 ~]PS~ gtherwjs# specjfiej. 17 gudrdian for an incapacitdted person. The petition for 

L ttt1Zl "Incapacit~ted ~erson• means •ny person who is 18 ap~ointment of a GUdrdian shall contain: 

19 in;'·'i red Ly reason of 111cntal illness, II'P.nt,,l deficiency, 19 (1) the name, residence, and aailinq address of the 

20 physicdl illness or ~isabilityy adv~nced a]Pt chronic use of 20 petition~r. his relationship to the alleged incapacitated 

2i uru~s. chronic intoxication, or oth'r caus~ I 'oXcevt 21 per sen, dnU his. i•1terest in th~ n~utter; 

22 minority) to the extent that he lacks sufficient n (Z) the na~~. residence, and mailing address of the 

23 understanding or capacity to make or communicate r<>sponsit>lc: 23 dlleqed incapacitated person; 

24 deci 5ions concerning his person or w:-.i ch ciJuse h~t"i 58 .:'4 (l) th~ nature of his alleqed incapacity; 

l5 i~pair~j the person's judgment that he is incap1bl~ of l5 (4) th~ aporoximate value and description of hi~ 
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property, including any co•pensation, pension. insurance. or 

allowance to which he eay be entitled, if the petition In 

any way affects such property; 

(5) whether there lso in any state, a general guardian 

or lleited guardi.o for the person or estate of the 

Incapacitated person or a conservator of his property; 

(6) the na••• residence, and eailinq address of the 

person w~ the petitioner seeks to have appointed guardian; 

(7) the na.ese addresses, and nature of relationship• 

so far as it is known or can be reasonably ascertained. of 

the persons .est closely related by blood or .arriage to the 

alleged incapacitated person; 

(B) the n.-e and address of the person or Institution 

having the care and cu.tody of t~ alleged Incapacitated 

person; 

{9) the reasons why the appoint-ant of a guardian is 

sought and whether a general guardianship or lleited 

guardianship is requested; 

(10) the nature and degree of the alleged incapacity 

and the specific areas of protection and assistance 

requested• and the ll•ltatlon of rights requested to be 

included in the order of appoint .. nti and 

(11) in cases where a 1 i•ited guardianship is 

requested• the particular powers which the petition seeks to 

have vested in the li•ited guardian and the tere for which 
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the limited JUardianship is r~quested. 

lif..ILli{.Il.O.:i. Section 3. Purposes for establ i shmcnt of 

limit~d yu.,rdians~ip. A petition seekinq the ~st~hlishmPnt 

of a limited guardianship must specify the particulJr powers 

the limited guardian is proposed to exercise and the 

particular areas ot protection and assistance required. ThE 

appointment of a limited guardian may be made for th£ 

following purpos~s: 

(1) to care for and maintain the alleged incapacitated 

person; 

(2) to assert and protect the rights 

interests of the incapacitated person; 

and best 

(3) to provide tiaely, informed consent to necessary 

.. dical procedures; 

(4) to assist in the acquisition of nec<'ssary 

tr<Jininq, habilitation, and educ."Jtion for the incapacitc.ted 

person; and 

(5) to exercise any other powers, duties, or 

limitations in regard to the c~re of th~ incapacitated 

person or the management of his property, which the p~tition 

shall explicitly specify and which ara no greater than the 

~o~ers ~hich a general guardian ffiay exercise. 

Section 4. Stction 72-5-316 0 MLAo is amended to read: 

•72-5-316. Findings -- order of appointment. The court 

may appoint a ueoeral or li•ited guardian as requested if it 
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is S3tisfied that the person for whom~ quarJ~.}n is sought 

is incapacitated and that the appointment is necessary o~ 

desirable as d means of providin~ continuing care and 

~u~'J~rvisioo of the ;pr:rson of the i:1capac.it:~t'!1 per-s..,n. I..he 

mL~not jnve~uardjan with powers or d~b.u.aruJ 

tillL:iP sou<Jht jn ~etition. and m-Jyt upon ~titian for _a 

~~) gyardj~~eatg a Jjwjted gyard~hjp when the 

.I;..QilLL_!iftl.lmojnes that a 1 jmjted gyardjanshi!LU aJJ that js 

~jred for the care and prgtectjgn gf the incapacitated 

~~rson. The order shall spgcjfy whgthMr a general or a 

Limited guardianship js hejng created. ~u__iocapacjtated 

~on shall be deprjyed gf any clyjl or pQlit~ rjgbtso 

exceut those whjch ace clgarly jocposjst£ni__with the 

~~_l.l.f t.ha pgwers granted tha ~uardj ·lD• I.Wl.!:~ 

ordac specjfjcal!y proyjdgs sych dgurivatjoo. In~~ 

tb¢ ordP[ must d~scri~ wjth sggcjf!cjty_tb~_ll~~ 

~)Jced upgn the cjyj! and poljtjcgl__~t~-~--th£ 

irluiU.ti.Llt£~perspn. The grder .....:nlfi.L~t.Ji n :!iQetif.iJ;; 

Li~~i_~ Alternatively, the cou~t ~ay disQiss the 

procee.1inc; or cnt~r any other appropriate order llJlt 

~osjstcot with_tb~lfic provisions of th~~Lt·R 

Section 5. Section 72-5-321• MCA, is amended to read: 

•72-5-321. Powers and duti <"S of gu-::rrrli.::.n of 

incapacitated ;>"!r son • .lll~awers •'" J dJ.Ltli:.;._Qf._a_l_i~ill.<.! 

~U2L~gn~e +hpse s~ecjfjgd ja~__QLj£L-~~jatja~ tuJ 
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~QL~__Ihe limited guardian js requiLea_to report~ 

~~jpn pf the incapacitated pgr5pn and pf _ibe estate 

~~ been subject to hjs possession and contra], d$ 

~~_tne coyrt or by cpyrt rule. 

t•i!Zl A ggneral quardian of an incapacitated person 

has the same powers. riqhtso and duties respecting his ward 

that a par~nt has resoectinq his unemancipated minor child, 

except that 

acts of the 

guardian is not liable to third persons for 

w~rd solely by reason of the parental 

relationship. In particular and without qualifying the 

foregoing, a g~oeraJ guardian has the following powers and 

duties, excqpt as •edified by order of the court: 

{al To the extent that it is consistent with the terms 

of any order by a court of competent jurisdiction relatins 

to detention or co•mitwent of the ward, he is entitled to 

custody of the person of his ward and may establish the 

ward's olace of abode within or without this state. 

{b) If entitl~~ to custody of his ward, he shall m~ke 

provision for the care, co•fort, and •aintenance of his ward 

and whenever appropriat~ arran~e for his trainin~ and 

.:due ltion. ~ithout re~ar-J to custcoL.,l r-ignts of th1:!' ward"s 

per s.o-n • he shall t~ke reasonable car~ of his ward's 

clothing. furniturP• vehicles, and other p~rsonal effects 

~n~ co~en~P protective proceedings if other property of his 

ward i5 in need of prot~ction. 
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(c) A ~al gua~dian may give any consents or 

approvals th~t may be necess~~y to enable the ward to 

rel:(' i ve ~r.edical or other ;Jrof,·s.sio:h-.1 c..:'r•_~. c..auns.r~1., 

tre3~m~nt, ur scrvic~. 

(d) If no conservator for the "st 'te of the w.Jrd has 

been appointed, he may: 

(i) institute proceedin~s to c~mpel any person under a 

duty to support the wa~d or to pay sums for the welfa~e of 

tt>e ward to pe~rorm his duty; 

(ii) receive money and tangible property deliverable to 

the >tard and apply tha money and property for supporto care, 

and education of the ward; but he •ay not use funds fro• his 

ward's estate for roo• and board which heo his spouse, 

parent, or child have furnished the ward unless a charge for 

the service is approved by o~de~ of t~ cou~t made upon 

notice to at least one of the next of kin of the inco•petent 

wardo if notice is possible. He must exercise ca~e to 

conserve any excess fo~ the wa~d•s needs. 

(e) A >ll:JUIL4l guardian is requir•'d to report th•-' 

condition of his ward and of t.he ~>stat" which has b,.en 

subject to his possession or control, as required by the 

court or ~ourt rule. 

(f) If a conservator has heen appointed. all ot the 

wc.rd•·s estate received by the·~~ :.,uardian in elO<:ess. of 

thos~ funds expended to meet cu~rent expenses. for ~upport. 
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LC 1259/01 

care, and education of the ward must be paid to the 

conservator for •anage.ant as provided in this code. and the 

~~Lal guardian must account to the conservator for funds 

expended. 

~Lll Any guardian of one for whom a conse~vator also 

has been appointed shall control the custody and care of the 

warda end & JJeltpd gyardtap of a person fpc whom a 

tOD5@EY•tor has bean appgjnted shall cpotroJ those aspects 

of the s;yst,M• agd. cart Qf th• ward qye-r which be is giyen 

authOr i t1 h¥ tbe order est:,abJ i 5h i og the J i •i twi 

guardianship. Tb& gNfCdiop is entitled to ~eceive reasonable 

su8S for hi$ serv4ca. and for rOOID and board furnished to 

the ward as agreed upon between hi• and the conservator. 

provided the a.aunts agreed upon are reasonable under the 

ci rcu•stances. The guardian autOOri Jed to oversee such 

aspects of the incapacitated person's care may request the 

conservator to expend the ward's estate by pay ... nt to thir~ 

persons or institutions for the ward's care and maintenance. 

f4J No guardian way inyoluntarjly co••it for mental 

health tr•at .. at• pbsaryatipne gr eyalyatjop a ward who js 

bj•iL,Jf unwilling or unable to giye jnformed can&ent to such 

cpMitwent. exr:ept a& prgyided jn 12-5-322, unless the 

procedyrgs for jnygluntary co••itment set forth in Title 53• 

cbapte~ Zls are followed. 

l:il Nothing jn thjs c,hapter allows a guardjan to 
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