SENATE BILL 277
IN THE SENATE

January 29, 1979 Introduced and referred to
Committee on Judiciary.

April 20, 1979 Died in Committee.
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3ELL NO. ¢; 2 2

INTRSDUECED £Y
Bewgir
A BILL =72 AN ACT ENTITLED: "AN ACT T0 PROVIDE FOR THF
APPOINTMENT OF LIMITED GUARDIANS FOR INCAPACITATED PCRSONS;
SPECIFYING THE CUONTENT OF A PETITION FIR APPIINTMNENT OF A
GUAROIAN DOF AN INCAPACITATED PEZRSON AND OF AN CROLAR GRANTING
SUCH & PeTITION; DESCRIBING VHE POWERS AND DUTIES OF GENERAL
GUARDIANS AND LIMITED GUARDIANS AND ARENOING SECTIONS

712-5-101e 72-5-316y AND T2-5-321y MCA."™

8C IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section T2-5-101s MCAy is amended to  reod:
"12-5-131. Zefinitionss Unless otherwise apparent from
the contexts in this code the following definitions apply:
{1} "Cuardian™ means both general and limited guardian
unless otherwise specifiede
$33(21 "Incapacitated person™ means any person who is
impaired Ly reason of mental illnessy mantal deficiency.
physical illness or Jdisabilitys advanced ages chronic use of
urugse chronic intoxications or oth:r cause {(axcept
minority) ko the extent that he Tlacks sufficient
understanding or capacity to make or communicate responsiblc
decisions concerning his person or which cause has  so

impaired the person®s judgment that he is incapable of
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reatizing and making a rational decision with respect to his
need for treatmente.

t23¥13) ™Protective proceeding”™ means a proceeding
under the provisions of 72-5-409 to determine that a person
cannot effectively manage or apply his estate to necessary
«ndse either because he lTacks the ability or is otherwise
inconvenienced or because he is a aminores and to secure
sdwinistration of his estate by a conservator or other
appropriate reliefs

£394{4) *“"Protected person™ means 23 minor or other
person for whom a conservator has been appointed or other
protective order has been madee

t4¥{3)1 "wWard™ means a person for whom a gquardian has
veen appointede A "minor ward® is 3 wminor for whom 2
guardian has been appcointed solely because of minoritye”

NEW SECTIONe Section 2. Petition for appointsent of
guardian for an incapaciteted persone The petition for
appointment of a quardian shall contain:

{1} the names residences and mailing address of the
petitioners his relationship to tne alleged incapacitated
persens ond his interest in the matter;

{2} the namz2y residences and mailing address of thao
alleged incapacitated person;

(3) the nature of his allegyad incapacity;

{4) the aporeximate value and description of his
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propertys including any compensations pensions insurances or
allowance to which he may be entitleds if the petition in
any way affects such property;

{5) whether there ise in any states a general guardian
or limited guardian for the person or estate of the
incapacitated person or a ?onservator of his property;

(6) the names residencaes and mailing address of the
person whom the petitioner seeks to have appointed guardian;

{T) the namess addressese and nature of relationshipe
so far as it is known or can be reasonably ascertaineds of
the persons most closely related by blood or marriage to the
alleged incapacitated person;

{(8) the name and address of the person or Institution
having the care and custody of the alleged incapacitated
person;

{9) the reasons why the appointment of a guardian is
sought and whether a general guardianship or limited
guardianship is requested;

{10) the nature and degree of the alleged incapacity
and the specific areas of protection and assistance
requesteds and the lisitation of rights requested to be
inciuded in the order of appointment; and

({l1) in cases where a limited guardianship is
requesteds the particular powers which the petition seeks to

have wvested in the limited quardian and the term for which
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the limited guardianship is requesteda

NEW_SELTIDNa Section 3. Purposes for establishment of
limited guardianships A petition seeking the astoblishment
of 2 timited guardianship must specify the particuler powers
the limited gquardian is proposed to exercise and the
particular areas of protection and assistance required. The
appointment of a limited guardian may be made for the
following purposes:

{l) to care for and maintain the alleged incapacitated
person;

{2} to assert and protect the rights and best
interests of the incapacitated person;

{2} to provide timelyy informed consent to necessary
medical procedures;

{4) to assist in the acquisition of necessary
trainings habilitations and education for the incapacitated
person; and

(5) to exercise any other POWEr Sy dutinrs, or
limitations in regard to the care of the incapacitated
person or the management of his propertys which the petition
shall explicitly specify and which ar2 no greater than the
poWers which a general guardian may exercise.

Section 4« Section 7T2-5-316s MCAy is amended to read:

"72~5-316e Findings —-— order of appointmente The court

mey appeint 2 general or limited guardian as reguested if it

-ty
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is satisfied that the person for whom a guaraisn  is  scught
is incapacitated and that the appointment is necessary or

desirable as a means of providing continuing care and
suoervision of the poerson of the incapacitated gersone Ihe
couri may uoet invest a guardign with powers or duties beyond
thes2 sought in the petiticons aod ways umpon petitien for a
agperal guardianship. creqte a lisited guardiapship when the
court _detegmiges that a Jimited guardianship is_all that is

limited guardianship _is being createds No _incapacitated
serson _shall be deprived of any civil or political righitss
except those which gre clearly _ipcgasistent with _the
gxarcise of fhe powers granted the guardiape unless the
order specifically provides such deprivatione Ip such cases
the order aust dascribe with specificity the limitatioas
2laced upon the ciwil and pelitical  righis __of __the
ingcapacitated  person. Ihe  ofder must contlin specific
findings of facts Alternstivelys the court may disaiss the
proceeding or cnter any other appreopriate order pgot
incapsistent with the specific provisions of this parte®
Section 5S¢ Section 72-5-321le MCAs is amended to read:
"72-5~-321. Powers and duties of quardian of
incapacitated persons (1) The powers ond dutigs of 3 limited
guardian_are those apecified ip the order _appoioting  thz
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wMardiane The limited guardian is required to report the
condition of the iprapacitated person and  of _the estate

. _has_ . . . 1
caquiczd by the court or by court rules

t33(2) A general guardian of an incapacitated person
has the samc powerss rightss and duties respecting his ward
that a parent has respecting his unemancipated minor childs
except that o guardian is not liable to third persons for
acts of the ;ard solely by reason of the parental
relationshipe lnr particular and without qualifying the
foregoings a geoeral guardian has the following powers and
dutiess except as modified by order of the court:

{a} To the extent that it is consistent with the terms
of any order by a court of competent jurisdiction relating
to detention or commitment of the wardy he is entitled to
custody of the person of his ward and may establish the
ward®s place of abode within or without this state.

(b) If entitlad to custody of his warde he shall make
provision for the cares comforte and maintenance of his wardg
and  whenever appropriat: arrangye for his training and
educitions Withou* regard to custeaial rignts of the ward®s
persons he shall tcke reasonable cara of his ward's
clothings furnitures vehicless and other personal effects
and cammence protective proceedings if other nroperty of his

ward is in need of protections
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{c) A general 4gquardian may give any consents or
approvals that may be necessary to enable the ward to
reccive medical or other  professionel  cores counsnly
treatments or sorvicre

{d) If no conservator for the estite of the waird has
been appointeds he may:

(i) institute proceedings to compel any person under a
duty to support the ward or to pay sums for the welfare of
the ward to perform his duty;

{ii) receive money and tangible property deliverabie to
the ward and apply tha money and property for supports cares
and education of the wardi but he may not use funds from his
ward®s estate for room and board which hes his spouses
parents or child have furnished the ward unless a charge for
the service is approved by order of the court made upon
notice to at least one of the next of kin of the incompetent
warde if notice is possibles He must exercise care to
conserve any excess for the ward®s needse

{e) A geperal guardian is required to report the
condition of his ward and of the estate which has been
subject to his possession or controls as required by the
court or court rule.

{f) If a conservator has heen appointeds all of the
ward®s estate received by the ggaeral jyuardian in excess of

those funds expended to meet current expenses for supports
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caray and education of the ward must be paid to the
conservator for management as provided in this codes and the
general guardian must account to the conservator for funds
expendedeo

4+24{3) Any quardian of one for whom a conservator also
has been appointed shall control the custody and care of the
wards, end A _lisited guardiap of a person for whom a
conservator has been appainted shall control those aspects

guardianships The guardian is entitled to receive reasonable

sums for his sarvices and for room and board furnished to
the ward as agreed upon between him and the conservators
provided the amounts agreed upon are reasonable under the
circumstancess The quardian authgrized 1o oversee such
aspacts of the incagacjitated persopn®s care may request the

conservator to expend the ward®s estate by payment to third

persons or institutions for the ward®s care and maintenance.
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