CHAPTER NU. 520 .

[

SENATE BILL NO. 271
INTRODUCED BY HAZELBAKER, TOWE

BY REQUEST OF THE BOARD OF CRIME CONTROL

IN THE SENATE

January 27, 1979 Introduced and referred to
Committee on Judiciary.

February 8, 1979 Fiscal note requested.
February 13, 1979 Fiscal note returned.
February 19, 1979 Committee recommend bill

do pass as amended. Report

adopted.

Statement of Intent adopted.

February 21, 1979 Printed and placed on members'
desks.

February 22, 1979 Second reading, do pass.
February 23, 1979 Considered correctly engrossed.
Oon motion, rules suspended.,
Bill placed on calendar for
third reading this day.
Third reading, passed.
Transmitted to second house.

IN THE HOUSE

February 27, 1979 Introduced and referred to
Committee on Judiciary.

March 19, 1979 Committee recommend bill
be concurred in as amended.
Report adopted.

March 20, 1979 Second reading, concurred in.

March 23, 1979 Third reading, concurred in
as amended.



March 24,

March 26,

March 28,

March 29,

1979

1979

1979

1979

IN THE SENATE

Returned from second house.
Concurred in as amended.

Second reading, pass con-
sideration until March 28,
1979.

Second reading, amendments
adopted.

Third reading, amendments
adopted. Sent to enrolling.

Reported correctly enrolled.
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INTRODUCED BY

BY REQUEST OF THE BOARD OF CRIME CONTROL

A BILL FOR AN ACT ENTITLED: AN ACT TO REGULATE THE
COLLECTIONs STORAGEs AND DISSEMINATION OF CRIMINAL JUSTICE
INFORMATION; TO PROVIDE FOR PRIVACY DF THE INFORMATION IN
CERTAIN CIRCUMSTANCES AND PROCEDURES FOR REQUESTING CERTAIN
INFORMATION; TO REQUIRE PHOTOGRAPHING AND FINGERPRINTING OF
PERSONS UNDER CERTAIN CIRCUNMSTANCES; AND TO REPEAL SECTIONS

46-2~103y 44-2-2039 AND 44-2-204y MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Short titles [This act] may be cited as the
"Montana Criminal Justice Information Act of 1979%.

Section 2« Purposees The purpose of [this act]} is to
require the photogqraphing and fingerprinting of persons
under certain circumstancess to ensure the accuracy and
completeness of criwinal history informations and to
establish effective protection of individual privacy in
criminal justice information recordkeepings

Section 3. Definitionss As wused in [this act])s the
following definitions appiy:

(1} ™"Access™ means the ability to reads changes copys

uses transfers or disseminate criminal justice information
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LC 0089/01

maintained by criminal justice agenciess
(2) ™Administration of criminal justice®™ means the
performance of any of the following activities: detections

apprehensions detentione pretrial releasey posttriat

releases prosecutions adjudicationy correctional
supervisiony or rehabilitation of accused persons or
criminal offenderse It includes crieinal identification

activities and the collectione storages and disserination of
criminal justice inforsatione.

(3) "Confidential criminal justice information™ means:

(2} criminal investigative information;

(b} criminal intelligence information;

{c) fingerprints and photographs;

{d) criminal justice information or records made
confidential by law; and

(e} any other criminal justice information not clearly
definad as public criminal justice information.

{4) "Criminal history record information"™ means
information about individuals collected by criminal justice
agencies coansisting of identifiable descriptions and
notations of arrests; detentions; the filing of c;mplaintSv
indictmentss or informations and dispositions arising
ther-from: sentencesi correctional status; and releases It
inctudes identification informations such as fingerprint

records or photographss unless such information is obtained

SB K7/
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for purposes cther than the administration »f criminal
justices

{S5) (a) *=Criminal intelligence information®™ means
information associated with an identifiable individuals
groups organizations or evaent compiled by a2 criminal justice
agency:

{¥) in the course of conducting an investigation
relating to a major criminal conspiracye projecting
potential criminal operations or producing an estimate of
future major criminat activities; or

(ii) in relation to the relisbiltity of information
inctuding information derived fros reports of informants or
investigators or from any type of surveillance.

{b) Criminal intelligence information does not include
information relating to political surveillance or criminal
investigative informatione

{6) ®Criminal investigative inforsation® |eans
information associated with an individuals qroupe
organizations or event compiled by a criminal justice agency
in the course of conducting an investigation of a3 crime or
crimese It includes information about a crime or crimes
derived from reports of informants or investigators or from
any type of surveillancee It does not inciude criminal
intelligence information.

(7)) *Criainal justice agency™ means:
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{2) any court with criminal jurisdiction;

{b} any state or local government agency designated by
statute or by a governor®s executive order to perform as its
principal function the administration of criminal justice;
or

{c) any local government agency not included under
subsection (7)(b) that performs as its principal function
the adeinistration of criminal justice pursuant to an
ordinance or local executive orderes

(8} ®Criminal justice information™ means information
relating to criminal justice collectedy processeds or
preserved by a criminal justice agency. It does not include
the administrative records of a3 criminal justice agencye

{9) %Criminal justice information system® means a
systemes automsted or manuales operated by federals regionaly
states or local governments or governmental organizations
for collectings processings preservings or disseminati.g
criminal justice informatione It includes equipments
facilitiess proceduress and agreementSs

{10} "Disposition® means information disclosing that
criminal proceedings against amn individual to determine
gquilt or innocence have terminated and describing the nature
of the tarminatione It includes information disclosing that
a charge or charges have been dismissedes that a law

enforcement agency or a prosecutor has elected not to
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charges or that proceedings have been indefinitely postponed
and the reason for the postponemént. Particular dispositions
include but are not limited to:

{a) conviction at trial or cn a plea of gquilty;

(b) acquittal;

(c)} acquittal by reason of mental disease or defect;

{d} acquittal by reason of menta) incompetence;

(e} the sentence imposedy includingy all conditions
attached thereto by the sentencing judge;

{f} deferred imposition of sentence with any
conditions of deferralj;

{9) nolle prosequi;

{n) nolo contendere plea;

(i) deferred prosecution or diversion;

(j} bond forfeiture;

{k) death;

{1) release as a result of a successful collateral
attack;

(m) dismissal of criminal proceedings by the court
with or without the commencement of a civil action for
determination of mental incompetence or mental illness;

{n) a finding of civil incompetence or m~ntal itlness;

{o)} exercise of executive clemency;

{p) <correctional placement on probation or parole or

release; or
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{q) revocation of probation or parole.

{11) ®Dissemination®™ naans the commsunication or
transfer of criminal justice information to individuals or
agencies other than the criminal justice agency that
maintains such informatione It includes confirmation of the
existence or nonexistence of criminal justice informatione

(12) ™“Public criminal justice information™ means
informations except confidential criminal Jjustice
information:

{a)} made public by law;

{by of court records and proceedings;

{c) of convictionsy deferred sentencese and deferred
prosecutions;

{d) of postconviction proceedings and status;

{e} originated by a criminal justice agencys
including:

(i) initial offense reportsi

{ii) initial arrest records;

{iii} bait records; and

{iv) daily jail occupancy rosters;

(f) considered necessary by a criminal justice agency
to secure public assistance in the apprehension of a
suspect; or

(g} statistical informatione

(13} =State repository” ®eans the recordkeeping

S T/
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systems maintained by the department of justice purswvant to
44-2-201 in which criminal history record information is
ccilectedy processeds preserveds and disseminated.

114) *Statistical information™ seans data derived from
records in which individuals are not identified or
identiflication is deleted and from which neither individual
identity nor any other unique characteristic that could
identify an individual is ascertainable.

Section 4. Relationship to other statutese. Laws
requiring disclosure of public recordss writingss or
inforwation are pot superseded by [this act] unless clearly
inconsistent with its specific languagee. Laws requiring
confidentiality of information contained in records or
writings are not superseded by {this act)s which applies
only when information may be disclosed consistent with such
lawse

Section 5« Scope of authority to collects processs and
preserve criminal justice inforsations A criminal justice
agency may collecte processs and preserve only that criminal
Jjustice information which is necessary for the performance
of its authorized functionse

Section 6« Photographs and fingerprintse {1) The
following agencies maye if authorized by subsections (2)
through {5)s collects processs and preserve photographs and

fingerprints:
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(a) any criminal justice agency performinge under Jawse
the functions of a police department or a sheriff*s offices
ar botihs

(b) the department of institutions; and

(c} the department of justices

{2) The departwment of institutions may photograrh and
fingerprint anyone under the jurisdiction of the division of
corrections OrF itS sSuCCeSSOrs

{3} A criminal justice agency described in subsection
{1){a) shall photograph and fingergrint & person who has
been arrested or noticed or summconed to appear to answer an
information or indictment if:

(a) the charge is the commission of a felony;

{b) the identification of an accused is in issue; or

fc} it is required to do so by court order.

{4) Whenever a person charged with the commission of a
felony is not arresteds he shall submit himself to th
sheriffs chief of polices or other concerned law enforcement
officer for fingerprinting at the time of his initial
appearance in court to answer the information or indictment
against hime

{5) A criminal justice agency described in subsection
[1}ta) may photograph and fingerprint an accused if he has
been arrested for the commission of a wmisdemeanors except

that an individual arrested for traffics regulatoryes or fish

~B-
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and game offenses may not be photographed or fingerprinted
unless he is incarcerated.

{6) wWithin 10 days the originating agency shall send
the state repository a copy of each fingerprint taken on a
completed form provided by the stace repositorye

{7} The state repository shall compare the
fingerprints reccived with those already on file in the
state repositorye. If it is deterwined that the individual is
wanted or is a fugitive from justices the state repository
shall at once inform the official having custody of the
person arrestede The criminal history recordy if anys may
be sent to the ariginating agencye

{8) Photographs and fingerprints taken shall be
returned by the state repository to the originating agencys
which shall return all copies to the individual from whom
they were taken:

(a} if a court so orders; or

{b) wupon the request of the individual:

(i) if no charges were filed;

(ii}) if a misdemeanor charge did not result in a

conviction; or

{iii) #if the individual was found innocent of the
offense charged.
Section 7« Records —-— forms contentsy limits on uses

A criminal justice agency originating initial offense
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reportse initial arrest recordss bail recordse or daily jail
occupancy rosters shall maintain a chronological or
numericatl record of these items in addition to any other
recordse These records may not contain any prior criminal
history record information and may not be used to gain
access to any other public criminal justice informatione

Section 8+ Record preservationes Unless required by
federal 1laws expungings purgings or destroying of crimina?l
Jjustice information is not required based on the 1length of
time such records are held.

Section 9« Procedures to ensure accuracy of criminal
history recordse In order tc ensure cosplete and accurate
criminal history record information:

{1) the department of justice shall wmaintain a
centralized state repository of criminal history record
information to serve all criminal justice agencies in the
states

{2) a court having jurisdiction in a criminal case
shall advise the appropriate criginal justice agency
authorized in [section 6] and the state repository of the
results of each formal proceeding in a criminal action prior
to and iIncluding adjudication within 15 days of any final
disposition of the case;

{3} criminal justice agencies authorized under

{section &] shall advise the state repository of all

R S W
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arrcestse proceedingsey and dispositiuns prior to and
including results of adjudication within 30 days ufter final
d;sposition of each criminal case;

{4) the department of institutions shall advise the
state repository of all chanyes in custodial status
subsequent to conviction within 30 days of such chancges;

(5) each criminal justice agency shall query the state
repository prior to dissemination of any criminal history
record information to ensure th: timeliness of the
information. When no final disposition is shown by the state
repository recordse the state repository shall gquery the
source of the document or other appropriate source for
current statuse Inquiries shall be wmade prior +o any
dissemination except in those casés In which time is of the
essence and the repository is technically incapable of
responding within the necessary time periods. If time is of
the essencey the inquiry shall still be =made and the
response shall be forwarded &s soon as it is receiveds

{6) each criminal justice agency shall ensure that ol
its criminal justice information is completes accurates and
current; and

{7) the department of justice shall promulgate rules
to implement this section

Section 10« Dissemination of public criminal justice

informatione (1) There are no restrictions on the
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dissemination of public criminal justice information except
for the followini:

{3) whenever a record or index is compiled by name or
universal identifier from a manual or automated systems only
information about convictionss deferred prosecutionss or
deferred sentences is available to the publice

(b) Wwhenever the conviction record reflects only
misdemeanors or deferred prosecutions and whenever there are
no convictions except for trafficey regulatorys or fish and
game offenses for a period of 5 years from the date of the
1ast convictions no record or index may be disseminated
pursuant to subsection (i}{a)e Howevers the original
documents are available to the public from the originating
criminal justice agency.

2y an pubtic criminal justice infaormation is
available from the agency that is the source of the original
documents and that is required to waintain the document:
according to applicable law. These documents shall be opens
subject to the restrictions in this sections during the
normal business hours of the agencye A reasonable charge way
be made by a criminal justice agency for providing a copy of
public criminal justice information.

Section 1lle Dissemination of <criminal history record
informations. Criminal history record information may not be

disseminated to agencies other than criminal justice
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agencies except with the consent or at the request of the
individual about whom it relates according to procedures
specified in [sections 19 and 20} or if considered necessary
by a district courte

Section 12. Dissemination of confidential criminal
Jjustice informations Dissemination of confidential criwminal
Jjustice information is restricted to criminat Justice
agencies or to those authorized by law to receive lts A
criminal justice agency that accepts confidential crisinal
justice information assumes equal responsibility for the
security of such information with the originating agencye
Whenever confidential criminal  justice information is
disseminateds it must be designated as confidentials.

Section 13. Development of statistical information —
agreements as to accesse {1} An Individual or agency with
the express purpose of developing statistical information
may have access to criminal history record information
pursuant to an agreement with a criminal justice agency. The
agreement shall contains but need not bHe limited toe the
following provisions:

{a) specific authorization for access to specific
information;

{b) a ¥imitation on the use of the information to
researchy evaluatives or statistical purposes:

{c} assurance of the confidentiality and security of
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the information;i and

{d)} sanctions for violations of the agreement or this
sectione

(2} Proposed agreements and any completed researche
statisticale or evaluative study or product developed from
the use of statistical information is subject to review and
approval by the department of justice to ensure compliance
with {this act]e

Section l4s Criminal justice information system
security. Provisions for the recordings preservations
disseminations and management of court records are made by
statute and may be supplemented by supreme court rulee. Any
other crisinal justice agency shall protect the security of
any crisinal justice information systems automated or
manuals wunder its control by taking reasonable precautions
and establishing procedures to protect the system and data
stored in the system from damage and for the prevention of
and recovery from hazards such as fires floodsy power
faitures and entry into secure areas by unauthorized
personse.

Section 15 Automated equipment securitye In an
automated <criminal Justice information systems information
shall be collecteds processeds and preserved on a computer
dedicated solely to criminal justice inforwations except

thats if this is impracticals a central computer may be used

cp A
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if adequate safeguords are built into the crliminal justice
information system to prevent unauthorized inquirye
mbdifications or destruction of criminal justice information
in conformity with the current federal regulations in 28
CeFeRe section 20.21(f} or any amendment thereto.

Section lée Computer programming securitye Procedures
for each automated criminal justice information systes shall
assure that the information is secured by the following
programming techniques and security procedurest

{1} the assignment of a terminal identification code
to each terminal authorized to access the criminal justice
information systems;

2} +the assignment of 3 unique identification number
to each authorized terminal operatore which nusber wust be
used to gain access to the files;

{3) the maintenance of a record of each inquiry to
identify the inquiring agencys the program used to make the
inquirys the date of the inquirys and the name of the file
being quaried:

{4) computer programming controls to ensure that each
terminal user can obtain only that information which the
user is auvthorized to use;

(5) creation and use of a safe place for storage of
duplicate computer files;

(6) built-in program controls to ensure that each
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terminal s 1limited to the appropriate or authorized
information that can be inputey modifieds or canceled from
it

{T) destruction or safequarding of system
documentation and data imput forms; and

(8) creation of reports to provide for an audit trail
and periodic review of file accesseds modificationss and
deletionse A1) criminal justice intelligence information
shall be identified as suche

Section 17T« Manual equipment security. In a manual
criminal  justice inforsation systems information shall be
protected as follows:

{1) provision of adequate physical security;

{2) mwmarking of all criminal justice intelligence
information and precautions against unauthorized copying;
and

(3) establishment of a 1og of each external inquiry to
reflect the identity of the inquireres the date of inquirye
and the name of the files being quaried.

Section 18. Personnel securitye Each automated or
manual criwminal justice information systemy except those
that are or way be maintained by courts of criminal
jurisdictions shall establish the following procedures to
ermfsure ' that personnel security is achieved and maintained:

{1) Applicants for employment and persons presently

-16—-
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employed to work with or in a computer ceater or manual
system that processes <riminal justice information are
subject to investigation by the employing agency to
establish their honesty and fitness to handle sensitive
informations Consent to such un investigation may be 2
prerequisite to the processing of an employment applications

{2) The character and fitness of criminal justice
information system personnel to handle sensitive
informations including personnel working with manual
criminal justice file systems and terminal operators as well
as personnel working with the system at a central computers
shall be reviewed by the employing agency periodically.
Serious violations or deficiencies under this section are
grounds for dismissals

(3) Each criminal justice agency shall develop and
maintain an in-service training program and security manual
toc ensure that each employee who works with or has access to
the criminal justice information system annually raviews and
understands the nature and importance of the system®s
security provisionse

(#) MWith regard to automated systemss the criminal
justice agency shall screen and may reject for employment
and initiate or cause to be initiated administrative action
relating to employees having direct access to criaminal

history record information as required by federal
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regulations in 28 CeFeRe section 20.21(f) or any amendment
theraetos

Section 19. Inspection or transfer of criminal history
recordse. (1) An individuval eor his agent may inspect or
transfer to any other person any <criminal history record
information maintained about the individual wupon the
presentation of satisfactory ldentification to the criminal
justice agency maintaining the criminal history racord
informations Fingerprints may be required for
identifications An agent wmust also submit a notarized
authorization from his principal or an authorization order
from a district courte

(2) If an individual®s criminal history record
information is maintained in the state repositoryes copies of
the records shall be transferred to the local agency for
inspection upon proper request of the individual or his
agent. A local agency shall honor a verified affidavit
accompanying 2 request by an individual for a transfer of
criminal history record information concerning that
individual to a criminal justice agency of another state for
the purpose of complying with [this act]e.

{3) (a} An individual may request inspection or
transfery or bothy of criminal histery record information
only during normal working hours.

(b) Copies of records may be made by or at the request

B A7/f
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of a properly identified individual or his ~uthorized agente
If a machine for making copies is not reasonably availables
the individual or his agent may make handwritten copiese A
charges not to exceed the cost of labor and materialse may
be made by the agency for machine—produced copless Each copy
must be clearly marked to indicate that it is for inspection
oniye

{c) An agency esployee should be available to answer
questions concerning record contente A record of each
request to inspect records under this section wmust be
maintaineds

Section 20. Challenge and corrections (1} After
inspection of criminal history record informations an
individual m®may contest the accuracy or cospletenesss or
boths of the information about himself.

{2) If the agency maintaining the criminal history
record information does not correct it to the individual®s
satisfactions the iIndividual may request review and
correction by the executive head of the agencye

{3} If the requested correction is denled by the head
of the agencyy the individual say present a challenge to the
department of justices

(4) If the agency in charge of the record in question
can wverify the accuracy of its record by communication with

the originating criminal justice agencyes it shall deo so. 1If
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accuracy or completeness cannot be verified and the agency
primarily originating the information containing the alleged
error or omission is in the statesy the individual shall
address his challenge tc that agencye If information
necessary to verify the accuracy or completeness of the
record cannot be obtained by the originating agencys it may
rely on verified written documents or include the
individual®s allegation in its records in dissemination
until there is a final disposition of the challenge.

{5) If the challenge is successfuls the agency shall:

{a) supply to the individuale if reguesteds a list of
those noncriminal justice agencies which have received
copies of the criminal history record information about the
individuat; and

{b) immediately correct its vrecords and notify all
criminal justice agencies to which it has given erroneous or
incomplete information of these changesa

Sectlion 21. ODissemination of copied or inspected
recordse (1)} Criminal justice agencies shall maintain a
record of all agencies and individuals to which or whom
coples of criminal history vrvecord information have been
disseminated.

(2} A criminal justice agency supplying criminal
hfstory record infdrmation to an individual upon request is

not responsible for the use or secondary dissemination of

-20~
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copied or inspected information and is not required to
furnish updated information except upon a subsequent request
by the individuale

Section 22. Sanctionse The sanctions provided in
44-2-205y apply to any knowing or purposeful violation of
[this actle

Section 23« Department of justice -~ powerse The
department of justice may:

{1) adopt rules necessary to carry out the purposes of
[this act];

{2) hear and decide contested cases or challenges that
may arise under the provisions of the Montana Administrative
Procedure Act;

{3) inspect all criminal justice informations filess
recordsy and systems of all criminal justice agencies *to
determine whether they are in compliance with the provisions
of [this act]le The function authorized in this subsection
may not be assigned to any subagency that has supervisory
authority over any criainal justice information system.

Section 24« Court order to enforce compliance. Any
person may apply for an order from a district court to
enforce compliance with any provision of [this act])e

Section 25 Saving clausee This act does not affect
rights and duties that maturedes penalties that were

incurreds or proceedings that were begun before the

-21-
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affective date of this acte

Section 26« Severabilitye If a part of this act is
invalide all valid parts that are severable from the invalid
part remain in effects If a part of this act is invalid in
one or more of its applicationss the part remains in effect
in all wvalid applications that are severable fros the
invalid applicationse

Section 2T« Repealere Sections #4-2-103s 44-2-203¢ and
44-2-2049y MCAs are repealeds

-End-
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STATE OF MONTANA

Request No. 275-79
FISCAL NOTE

Form BD-15

In compliance with a written request received February 6, 1979 , there is hereby
submitted a Fiscal Note for Senate Bill 271 pursuant to Chapter 53, Laws of Montana,
1965 - Thirty~-Ninth Legislative Assembly. Background information used in developing
this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

Senate Bill 271 is an act to regulate the collection, storage, and dissemination of criminal
justice information; to provide for privacy of the information in certain circumstances

and procedures for requesting certain information; to require photographing and finger-
printing of persons under certain circumstances; and to repeal section 44-2-103, and
44-2-203, and 44-2-2-4, MCA.

ASSUMPTIONS:

This fiscal note is based on the assumption that it will require one additional FTE
within the Department of Justice to carry out the requirements of this act on a manual
system. No provisions have been made for the automation of this system, the cost for
which would be significant.

FISCAL IMPACT:

FY 1980 FY 1981

Personal Services:
Salaries 515,814 516,447
Employee Benefits 2,467 2,566
Total Personal Services 18,281 19,013

° Operating Expenses
Contracted Services 612 312
Supplies 360 360
Communications 1,080 780
Travel 6,768 6,768
Total Operating Expenses 8,820 8,220
Total Program Costs¥® $27,101 §27,233

*Excludes any cost for the automation of the system which, if desired, would be significant.

- The additional cost must be funded from the State General Fund.

LOCAL TMPACT:

The cost to local governments resulting from enactment of the proposed legislation was
not determined. Depending on current system capgpilities at each unit of local government,
the cost will vary.

Office of Budget and Program Planning

Date: 2-/3’7?
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This bill delegates authority to the department of
justice to adopt rules in sections 9 and 23.

Section 9(7) requires the department of justice to
adopt rules to implement that sections entitled “Procedures
Yo Ensure Accuracy Of Criminal History Racords«” The section
provides that the department of jJustice is required to
maintain a centralized state repository of criminal history
record information; that criminal justice agencies are
required to report dispositions of criminal cases to that
state repository;: thate where time allowses criminal justice
agencies are required to check their records against the
state repository®'s to assure their completeness before
disseminating them; and that criminal justice agencies are
responsibte for the completeness and accuracy of their own
filess The intent of the legislature in granting rulemdking
authority with respect to this provision is to require the
state repository to establish uniform procedures for the
reporting of dispositions to ite These rultes should include
clear-cut directives regarding the format and nature of the
information to ba reportede For examples the rules could
require the uses of standard forms for reportings Ors these

rules could provide for a unique tracking number to
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facilitate the linking of dispositions to specific arrestse

Section 23(1) allowses but does not requires the
department of justice to adept rules necessary to carry out
the purposes of the acte With the exception of section 9.
discussed abover the legisltature intends that this act be
self-imsplementings This grant of discrationary rulesaking
suthority is 1limitede therefores to the adoption of:
{1} rules establishing procedures and forms necessary for
the efficient operation of a state repository of criminal
history record informatione (2} interpretive rules
necessary to avoid constructions that would defeat the
purposes of the -act: listed in section }. or (3) wodel
procedural guidelines which other crisinal justice agencies
®say or may not adopt for their own usee

First adopted by SENATE JUDICIARY COMMITYEE on February

19« 1979,
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SENATE BILL NO. 271
INTRODUCED BY HAZELBAKER: TOWE

BY REQUEST OF THE BOARD OF CRIME CONTROL

A BILL FOR AN ACT ENTITLED: ®AN ACT TO REGULATE THE
COLLECTION, STORAGEs AND DISSEMINATION OF CRIMINAL JUSTICE
INFORMATION; TO PROVIDE FOR PRIVACY OF THE INFORMATION IN
CERTAIN CIRCUMSTANCES AND PROCEDURES FOR REQUESTING CERTAIN
INFORMATION: TO REQUIRE PHOTOGRAPHING AND FINGERPRINTING OF
PERSONS UNDER CERTAIN CIRCUMSTANCES; AND TO REPEAL SECTIONS
44-2-1039 44-2-203¢ AND 44-2-204y MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Short title. [This act] may be cited as the
"Montans Crimina) Justice Information Act of 19T9=,

Section 2. Purpose. The purpose of [this act) is to
require the photographing and fingerprinting of persons
under certain circumstancess to ensure the accuracy and
completeness of criminal history informationes and to
establish effective protection of iIndividual privacy in
criminal justice information recordkeeping.

Section 3« Definitionse As used in {this act]e the
following definitions apply:

{1) ™“Access™ means the ability to ready changes copye

uses transfers or disseminate criminal justice information

-~ & W O w ~N

° o

10

12
13
14
15
16
17
19
19
20
21
22
23
24

25

$8 0271702

maintained by criminal justice agencies.

{2) 'Adﬁinlstratioﬂ of criminal justice®™ means the
performance of any of the following activities: detections
apprehensions detentione pretrial releases posttrial
releases prosscutions adjudications correctional
suparvisions or rehabilitstion of accused persons or
criminal offenders. It includes criminal identification
activities and the collections storage. and dissemination of
criminal justice inforsatione

{3) "Confidential criminal justice information® means:

(a) criminal investigative information;

(b} criminal intelligente inforeationg

{c) fingerprints and phoetographsi

{(d) criminal! justice informsation or records ndde
confidential by law; and

{e) any other criminal justice information not clearly
defined as public criminal justice information.

{#)} (A} "Criminal Mhistory record information™ means
information about individuals collected by criminal justice
agencies consisting of identifiable descriptions and
notations of arrests; detentionsi the filing of complaintss
indictaents. or informations and dispositions arising
therefrom; sentences; correctional status; and release. It
includes identification informatione such as fingerprint

records or photographss unless such information is obtained

—2- s 271
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for purposes other than the administration of criminal
justice.

£8) _CRIMINAL HISTORY RECOSD INFORNAYION QOES___NOT
LINCLUDE;

£1)_ _RECORDS _OF TRAFEIC QFFENSES MAINTAIMED BY THE
QIVISION OF MOTOR VEWICLESs DEPARTMENI OF JUSTICE: OR

111} COURY RECORDSS

{5) (a) =Criminal intelligence information" neans
information associated with an identifiable incdividuale
groups organizations or event compiled by a criminal justice
agency:

{i} in the course of conducting an investigation
relating to a sajor criminal conspiracyy projecting
potential criminal operations or producing an estimate of
future major criminal activities; or

{ii} in relation to the reliablility of information
including information derived from reports of informants or
investigators or from any type of surveillance.

{b} Criminal intelligence inforsation dees not include
information relating to political surveillance or criminal
investigative informatione

{6) "Criminal

investigative information® neans

information associasted with an individuals groupe
organi zationy or event coipiled by & criminal justice agency

in the course of conducting an investigation of a criee or

-3- 58 2Mm
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crimess It includes information about a crime or crimes
derived from reports of informants or investigators or from
any type of surveillances It does not include crimina!?
intelligence information.

(1) *Criminal justice agency™ means:

{a) any court with criminal! jurisdiction;

(b) any state or local government agency designated by
statute or by a governor's executive order to perform as its
principal function the adainistration of criminal justice:
or

{c) any 1local government agency not included under
subsection (7)(b) that performs as its principal function
the administration of criminal justice pursuant to an
ordinance or local executive ordere

(8) "Criminal justice information" wmeans information
relating to criminal! justice collecteds processeds or
praserved by a criminal justice agencye It does not include
the administrative records of a criminal justice agencye

{9) *"Criminal justice information sSystem™ weans a
systems automated or manuale operated by federals regionaly
states or Vocal governments or governmental organizations
for collectinges processings preservings or disseminating
criminal justice informatione it includes iquipnont-
facllitiess procedures: and agreementse.

{10} {A) “Disposition” wmeans information disclosing

-4&- ' E 8 2N
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that criminal proceedings against an individual to-determine
gur¥t-or-innocence have terminated and describing the nature
of the terminations-it-includes-information-disetosing——that
a-—echorge——-or--cher ges—-heve--been—disnissedv--thet--o~--tew
enforecement-agency——or-—a——prosecuteor——has--elet ted—-not—-4o
chargey-or-thet-proceedings-heve-been-indefinitely-postponed
and-the-reeson-for—the-postponements (R _INFORMATIDN RELATING
10 __SENTENCINGs _CORRECTIONAL _SUPERAYISION. RELEASE _ERQOM
CORRECTIONAL  SUPFRVISIONs THE OQUICOME OF APPELLATE O
COLLATERAL _REVIEW OF CRIMINAL PROCEEDINGSs QR EXECUTIVE
CLEMENCYs CRIMINAL PROCEEDINGS HAWE TERMINATED IF A DECISION
HAS BEEN MADE NOT TO BRING CHARGES OR CRIMINAL _PROLEEDINGS
HAVE _BEEN CONCLUDEDs ABANDONED: QR INOQEFINITELY POSTPONEQD.

{B} Particular dispositions include but are not
limited to:

te¥(l) conviction at trial or on a plea of guilty;

+53L11) acquittal;

tey{lIl) acquittal by reason of wmental disease or
defect;

td¥{]I¥) acquittal by reason of mental incompetence;

te4(¥) the sentence imposede including al} conditions
attached thereto by the sentencing judge;

4¥3L¥]) deferred imposition of sentence with any
conditions of deferral;

t9¥{¥11) nolle prosequii;
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th¥(¥11li) nolo contenders plea;

++¥L1X) deferred prosecution or diversion;
+3¥4X) bond forfeiture;

thy{XL) death;

134111} release as a result of a successful collateral

attack;

tar{AL1L} dismissal of criminal proceedings by the
court with or without the commancemsent of a civil action for
determination of sental incompetence or mental illness;

tn3(XI¥} & finding of civil incompetence or -ontél

iliness;

toyLX¥]) exercise of executive clemency:

4pPiXyl1} correctional placement on probation or parole
or relesase; or

t+qtLX¥L]1} revocation of probation or parole.

4C) A SINGLE _ARRESY OF AN INDIVIDUAL MAY RESULT IN
HOBE THAN ONE DISPOSITION.

{11y *™Dissemination™ wmeans the communication or
transfer of criminal justice information to individuals or
agencies other than the criminal justice agency that
maintains such informatione It includes confirmation of the
existence or nonexistence of criminal justice information.

{12) *"Public criminal justice information” wseans
informations except confidential criminal justice

information:

—6- SB 271
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(a) wmade public by law;

{b} of court records and proceedings;

(c) of convictionss deferred sentencesy and deferred
prosecutions;

{d) of postconviction proceedings and statusi

{e) originated by a crininal justicc_ agencye
including:

(i) initia) offense reports;

tii) initial arrest recordst

tiii) bai) records; and

{iv} daily jai) occupsncy rosters;

(f) considered necessary by a criminal justice agency
to secure public assistance in the apprehension of a
suspect; or

{9} statistical informsation.

(13) *=State repository® neans the recordkeeping
systems maintained by the department of justice pursuant to
44~2-201 in which crisinal history record information is
collecteds processeds preservedy and disseminateds

{i4) "Statistical information™ means data derivecd froms
records in which individuals are not identified or
identification is deleted and from which neither individual
identity nor any other unique characteristic that could
identify an individual is ascertainable.

Section 4. Relationship to other statutes. Laws

7= S8 271
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requiring disclosure of public recordse writingss or
information are not superseded by [this act] unless clearly
inconsistent with its specific 1languagee. Laws requiring
confidentiality of information contained in records or
writings are not superseded by [this act]s which applies
only when information may be disclosed consistent with such
Tawse

Section S« Scope of authority to collecte processs and
preserve criainal justice informations A criminal justice
agency may collecte processs and preserve only that criminal
justice information which is necessary for the performance
of its authorized functions.

Section 6. Photographs and fingerprintse. {1} The
following agencies wmays f authorized by subsections (2)
through (S)s collects processs and preserve photographs and
fingerprints:

{a} any criminal justice agency performings undesr laws
the functions of a police department or a sheriff's offices
or both3

{b) the department of institutions; and

{c} the department of justicees

{2) The department of institutions may photograph and
fingerprint anycne under the jurisdiction of the division of
corrections Oor its successore

(3) A criminal justice agency described in subsection

-8- ' 8 271
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{1){a} shall photograph and fingerprint a person whoc has
been arrested or noticed or summoned to appear to answer an
information or indictment if:

(a) the charge is the commission of a felony;

{b} the identification of an accused is in issuei or

(c) it is required to do so Hy court order.

(4) Whenever a person charged with the commission of a
felony is not arresteds he shall submit hisself to the
sheriffs chief of polices or other concerned law enforcement
officer for fingerprinting at the time of his initial
appearance in court to answer the information or indictwment
against hime

{5} A criminal justice agency described in subsection
{1){a) may photograph and fingerprint an accused if he has
been arrested for the commission of a3 wmisdemeanors except
that an individual arrested for A traffics regulatorys or
fish and game offenses QEFENSE may not be photographed or
fingerprinted unless he is incarcerated.

{6) MWithin 10 days the originating agency shall send
the state repository a copy of each fingerprint taken on a
cospleted form provided by the state repositorys

(7} The state repository shall compare the
fingerprints received with those already on file in the
state repositorye If it is determined that the individual is

wanted or is a fugitive from Justices the state repository
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shall at once inform the offteial—having--custedy-—of--the
person--arrestede-—~Fhe-eriminai-history-recordy-if-oanyvy-may
be-sent-to-the-originating-egenceys DRIGINATING AGENCY. IF 1T
5 _DEYERMINED IHAT THE INDIVIDUAL HAS A CRIMINAL RELORD. THE
STATE REPOSITORY SHALL SEND THE ORIGINATING AGENCY A COPY OF
IHE _INDIVIDUAL®S COMPLEYE CRIMINAL HISYIORY RECORDa

{8) Photographs and fingerprints taken shall be
returned by the state repository to the originating agencys
which shall return all copies to the individual from whom
they were taken:

ta) if a court so ordars; or

(b} wupon the request of the individual:

(i} #f no charges were filed;

{(ii}y if a misdemeanor charge did not result in a
conviction} or

(ili) if the individual was found Iinnocent of the
offense chargeds

Section T. Records -- forms contentsy limits on usee
A criminal justice agency originating initial offense
reportse initial arrest recOrdss bail recordse or daily jail
occupancy rosters shedr MAY maintain a chronological or
numerical record of these items in addition to any other
recordse Thesa records may not contain any prior criminal
history record information and may mnot be used to gain

access to any other public criminal justice inforsation.

-10- SB 271
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Section 8« Record preservations Unless required by
federal lawer expunginge purginge or destroying of criminal
justice Information is not reguired hased on the tangth of
time such records are held.

Section 9« Procedures to ensure accuracy of criminal
history recordse In order to ensure complete and aCCurate
criminal history record information:

{L) the dapartment of justice shall maintain a
centralized state repository of criminal history record
inforwmation to serve all criminal justice agencies in the
states

t2)~-a-court-having-jurisdiction--in--a--criminat--case
shali---advise-—-the--appropriate--erimined--jostice--ageney
suthorized-in-feeetion—6i-and-the-stete--repoasitory--of--the
resules-of-eech-fornel-precesding—in-a-crininod}-action-priocr
to--and-—inctuding--sdjudicotion-within-i5-days-of-any-final
disposition-ef-the-caset

423 __QISPOSITIONS BESULYING FROM FORMAL PROCEEDINGS. IN
A_COURT HAVING JUBRISOICIION IM A CRIMINAL ACTION AGAINST AN
INDIVIDUAL WHO HAS BEEN PHOTQGRAPHED AND FINGERPRINTED UNDER
(SECTION &) sSHALL BE REPORIED JO THE ORIGINATING AGENCY _AND
IHE_STATE REPOSKYORY MITHIN LS DAYS. IF JWE CGISPOSITIONS CAN
READILY BE COLLECTED AND REPORTED THROUGH THE COQURT SYSTEMe
IHE DISPQSITIONS MAY BE SUBMITIED TO THE STATE REPOSITORY BY
IHE ADMINISTRATIVE OFFICE OF THE COURTS:
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{3) eriminot-~—justice-~-agencies---authori+zed--—-under
frection--63 AN ORIGINAYING AGENCY sha]l-advise the state
repository MITHIN 30 DAYS of all errestsv--proceedingsy——-and
dispositions prior-' . -snd-inctuding-resalts-of-adjudicetion
within-38-days-after—-finet--disposition--of-—cach~--criminad
coset CONCEBNING THE  TERMINATION QOF CRIMINAL PROQCEEDINGS
AGAINST AN __INDIVIQUAL WHO HAS BEEN __PHOTOGRAPHED _AND
EINGERPRINIED UNDER [SECTION 613

{4) the department of institutions shall advise the
state repository MITHIN 30 DAYS of all chenges-in——custodiat
stetus DISPOSITIONS subsequent to conviction within-36-days
of-such-chenges OF AN INDIVIDUAL WHO HAS BEEN PHOTOGRAPHED
AMQ FINGERPRINTED UMOER [SECTIOQN &6]:

{S) each criminal justice agency shall query the state
repository prior to dissemination of any criminal history
record information to ensure the timeliness of the
informatione When no fina! disposition is shown by the state
repasitory recordss the state repository shall query the
source of the document or other appropriate socurce for
current statuse. Inquiries shall be made prior to any
dissemination except in those cases in which time is of the
essence and the repository is technically incapable of
responding within the necessary time periode If time is of
the essences the inquiry shall still be made and the

response shall be forwarded as soon as it is received.

-12=- ' SB 271
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(6} each crininal justice agency shall ensure that all
its criminal justice information is completer accurates and
current; and

{7) the department of justice shall promulgete ADQPY
rules FOR_CRIMINAL JUSTICE AGENCIES QFHER THAN THOSE THAT
ARE _PARY OF THE JUDICIAL BRANCH OF GOVERNMENT to implement
this sections IHE DEPARTMENT OF JUSTICE MAY ADOPI RULES FOR
IHE_ _SAME PURPQIE__FOR THE JUDICIAL BRANCH QOF GOVERNMENY IF
IHE SUPREME CQURT CONSENIS TO THE RULES.

Section 10. ODissemination of public criminal justice
informatione (L} There are no restrictions on the
dissemination of public criminal justice information except
for the following:

{a) vhenever a record or index is compiled by name or
universal identifier from a manual or autowmated systems only
information about convictionss deferred prosecutionss or
deferred sentences is available to the publice

(b} wWhenever the conviction record reflects only
misdemeanors or deferred prosecutions and whenever there ara
no convictions except for traffics regulatorys or fish and
game offenses for a period of 5 years from the data of the
1ast convictionsy no record or index may be disseminated
pursuant to subsection (l1){a)s Howevers the original
documents are available to the public from the originating

criminal justice agency.
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t2) Aalt public criminal justice information is
available from the agency that is the source of the original
documents and that is required AUTHORIZIEQC to maintain the
documents according to applicable 1aws These documents shalt
be opans subject to the restrictions in this sectiony during
the norsal business hours of the agency« A reasonable charge
w3y be made by a criminal justice agency for providing a
copy of public criminal justice information.

Section lle Dissemination of criminal history record
information JHAT IS NOY PUBLIC CRIMIMAL JUSTICE INFORMATION.
Criminat history record information may not be disseminated
to agencies other than criminal justice agencies except
UNLESS:

LAY _IHE _INFORMATION LS DISSEMIMATED with the consent
or a3t the request of the individual about whom it relates
according to procedures specified in [sections 19 and 20] or
rf-considered-necessery-by-a-district-courtv;

18)__A___ DISIBICT _ COURY _ CONSIOERS DISSEMINATION
MECESSARY:

LC) _IHE INFORMATION IS OISSEMIMNATED IN COMPLIANCE WITH
LSECTION 13]): OR

10} THE _AGENCY RECEIVING THE INFORMATION IS AUTHORIZED
BY_LAM Ju BRECEIVE 17e

Section 12. Dissemination of confidential criminal

justice informatione. Dissemination of confidential criminal

-1 - sB 271
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justice information is restricted to criminal Justice
agencies or to those authorized by l'aw to receive it. A
criminal justice agency that accepts confidential criminal
justice information assumes aqual responsibility for the
security of such information with the originating agencye
Whenever confidential criminal  justice inforeation s
disseminatedy it must be designated as confidentiale

Section 13. ODevelopment of statistical information --
agreaments 8s to accesse (1) An individual or agency with
the express purpose of developing statistical information
may have access to criminal history record information
pursuant to an agreement with a criminal justice agency. The
agreement shall containe but need not be limited tos the
foltowing provisions:

{a) specific authorization for access to specific
information;

(b} a Timitation on the wuse of the information to
researchy evaluativee or statistical purposesi

(c} assurance of the confidentiality and security of
the information; and

{d) sanctions for violations of the agreement or this
section.

{2) Proposed agreaments and any completed researche
statisticals or evaluative study or product developed from

tha use of statistical information is subject to review and

~15- 58 271
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approval by the department of justice to ensure compliance
with [this act]}e

Section l4e Criminal justice information system
securitye Provision. for the recordinge preservations
disseminations and wmanagement of court records are made by
statute and may be supplemented by supreme court rule. Any
other criminal justice agency shall protect the security of
any criminal justice information systems automated or
manualy under its control by taking reasonable precautions
and establishing procedures to protect the system and data
stored in the system from damage and for the prevention of
and recovery from hazards such as fires floodey power
faitures and entry into secure areas by unauthorized
personses

Section 15. Automated equipment securitys In an
automated criminal justice information systeme information
shall be collectedy processeds and preserved on a computer
dedicated solely to criminal justice informations except
thaty if this is impracticals a central computer may be used
if adequate safeguards are built into the criminal justice
information system to prevent unauthorized inquirys
modificationy or destruction of criminal justice information
in conformity with the current federal regulations in 28
CaFeRe Section 20.21{f) or any amendment theretoe

Section 16« Computer programming securitye Procedures

~16- ' $8 271
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for each automated criminal justice information system shall
assure that the information is secured by the following
programming techniques and security procedures:

(1) the assignment of a terminal identification code
to each tarminal authorized to access the criminal justice
information system;

(2) the assignment of a unique identification number
to each authorized terminal operatory which number must be
used to gain access to the files;

{2} the maintenance of a record of each inquiry te
identify the inquiring agencys the program used tc make the
inquiryes the date of the inquirys and the name of the file
being queried; ’

{4) computer programming controls to ensure that each
terminal user can obtain only that information which the
user is authorized to use;

{5} creation and use of a safe place for storage of
duplticate computer files;

{6) built-in program controls to ensure that each
terminal is limited to the appropriate or authorized
information that can be inputs modifiedy or canceled from
it;

(7)) destruction or safeqguarding of system
documentation and data +mput INPU] forms; and

(8) creation of reports to provide for an audit trai}l
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and periodic raview of file accessede modifications, and
dejetions. All criminal justice intelligence information
shall be identified as suche

Section 17. HManual equipment securitye In a manual
criminal  justice information system, information shall be
protected as follows:

{1) provision of adequate physical security;

(2} wmarking of 211 criminal justice intetligence
information and precautions against unauthorized copying;
and

{3) establishment of a log of each external! inquiry to
reflect the identity of the inquirers the date of inquirys
and the name of the files being queriede

Section 18. Personnel security. Each automated or
manual criminal justice Iinformation systems except those
that are or wmay be maint3ined by courts of criminal
Jurisdictions shall establish the following procedures to
ensure that personnel security is achieved and maintained:

(1) applicants for employment and persons presently
employad to work with or in a computer center or manual
system that processes criminal justice information are
subject to investigation by the employing agency to
establish their honesty and fitness to handle sensitive
information. Consent to such an investigation wmay be a

prerequisite to the processing of an employment application.

-18- $8 271
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(2) 7The character and fitness of criminal justice
information system parsonnel to handle sansitive
informaetions including personnel working with manual
criminal justice file systoms and terminal operators as well
as personnel working with the system at a central computars
shall be reviewed by the employing agency periodically.
Serious violations or deficiencies under this section are
grounds for dismissale

(3) €ach criminal justice agency shall develop and
mainvain an in-service training program and security manual
to ensure that each employee who works with or has access to
the criminal justice information system annually reviews and
understands the nature and importance of the system's
security provisionse

{4) HWith regard to automated systeass the criminal
justice agency shall screen and may reject for employment
and initlate or cause to be initiated administrative action
relating to employees having direct access to criminal
history record information as required by federal
regulations in 28 C.F.Re section 20.21{f) or any amendment
thereto.

Section 19. Inspection or transfer of crimina) history
records. (1) An individuyal or his agent may inspect or
tronsfer-to-eny-other-person any criminal history record

information maintained about the individual QR _IRANSFER
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CORIES OF THAY INFORMATION ¥Q _ANY _DYWER PERSON upon the
presentation of satisfactory identification to the criminal
justice agency maintaining the criminal history record
information. Fingurprints may be required for
identificatione An agent must also submit a notarized
authorization from his principal or an authorization order
from a district courte

{2) If an individual®s criminal history record
information is maintained in the state repositorys copies of
the records shall be transferred to the local agency for
inspection upon proper request of the individual or his
agente A local agency shall honor a verified affidavit
accompanying a request by an individual for a transfer of
COPIES _QF criminal history record information concerning
that individual to a criminal justice agency of another
state for the purpose of complying with [this act].

(3) {a} An individual may request inspection or
transfer OF COPIESy or bothsy of criminal history record
information only during normal working hourse

{b} Copies of records may be made by or at the request
of a properly identified individual or his authorized agent.
I1f a machine for making copies is not reasonably availables
the individual or his agent may make handwritten copiess A
charges not to exceed the cost of labor and materialses may

be made by the agency for machine-produced copiess Each copy
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must be clearly marked to indicate that it is for inspection
onlye

{c) An agency employee should be available to answer
questions concerning record content. A record of each
request to inspect records under this section must be
maintained. h

Section 20. Challenge and correctione {1} After
inspection of criwminal history record information, an
individual wmay contest the accuracy or completenesss or
boths of the information about himself,

(2) 1f the agency wmaintaining the criminal history
record information does not correct it to the individual's
satisfactions the individual asay requast review and
correction by the executive head of the agencye.

{3) If the requested correction is denied by the head
of the agencys the individual may present 3 challenge to the
department of justice.

{4} If the agency in charge of the record in question
can verify the accuracy of its record by communication with
the originating criminal justice agencys it shall do soe. IF
accuracy or completeness cannot be verified and the agency
primarily originating the information containing the alleged
error or omission Is in the states the individual shall
address his challenge to that agency. If information

necessary to verify the accuracy or completeness of the
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record cannot be obtained by the originating agencys it may
rely on varified written documents or include the
individual®s allegation in its vrecords in dissemination
until there is a final! disposition of the challenge«

(5) If the challienge is successfule the agency shall:

(a) supply to the individuale if requesteds a list of
those noncriminal justice agencies which have received
copies of the criminal history record information about the
indlvidual; and

{b) immediately correct its records and notify all
criminal justice agencies to which it has given erreneous or
incomplete information of these changese.

Section 2le Oissemination of copied or inspected
recordses (1} Criminal justice agencies shall maintain a
record of all agencies and individuals to which or whom
copies of criminal history record information have been
disseminated.

{2} A criminal justice agency supplying criminal
history record information to an individual upon request is
not responsible for the use or secondary dissemination of
copied or inspected information and is not required to
furnish updated information except upon a subsequent request
by the individual.

Section 22« Sanctions. The sanctions provided in

44~-2-205+ apply to any knowing or purposeful violation of
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{this act]e

Section 23 Oepartment of justice -- powerse The
department of justica may?

{1} adopt rules necessary to carry out the purposes of
[this act];

(2) hear and decide contested cases or challenges that
may arise under the provisions of the Montana Administrative
Procedure Actj

(3} +nspect~—aii--erininot-justice-informationy-filesy
recordav——and--systems--of --ati-—eriminot--jostice-~agenctes
CONDUCTY _AUDITS OF  THE CRIMINAL HISTORY RECORD INFORMATION
SYSYEMS QF A REPRESENTATIVE SAMPLE OF SYATE ANOG _LOCAL
CRIMINAL JUSTECE AGEMCIES CHOSEN ANMUALLY ON A BANOOM BASIS
to determine whether they are in compliance with the
provisions of [this act)e The function authorized in this
subsection may not be assigned to any subagency that has
supervisory authority over any criminal! justice information
system.

Section 24« Court order to enforce complliance. Any
person wmay apply for an order from 3 district court to
enforce compliance with any provision of [this act]e

Section 25« Saving clause. This act does not affect
rights and duties that matureds penalties that were
incurreds or proceedings that were begun before the

effective date of this acts

~-23~ S 271

SB 0271702

Sectign 26« Severabilitys If a part of thnis act s
invalides all valid parts that are severable from the invalid
part remain in effecte If & part of this act is invalid in
one or aore of its applicationss the part remains in effect
in all valid applications that are severable from the
invalid applications.

Section 2T« Repealer. Sections 4#4-2-103s 44-2-203, and
44-2-204y MCAe are repealed.

~-End-
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STATEMENT OF INTENY RE: SB 271

This Dill delegates authority to the department of
Justice to adopt rules in sections 9 and 23.

fection 9{7)} requires the department of justice to
adopt rules to implement that sectiones entitled *"Procedures
To Ensure Accuracy OF Criminal History Records.” The section
provides that the dapartment of justice is required to
maintain a centralized state repository of criminal history
record information; that crimina) justice agencies are
required to report dispositions of criminal cases to that
state repository; thate where time allowse criminal justice
agencies are required to check their records against the
state repository®s to assure their completeness before
disseminating them; and that criminal justice agencies are
responsible for the completenass and accuracy of their own
filese The intent of the legislature in granting rulemaking
authority with respect to this provision is to rcqﬁif. the
state repository to establish uniform procedures for the
reporting of dispositions to ite These rules should include
clear-cut directives regarding the format and nature of the
information to be reporteds For examples the rulas could
require the uses of standard forms for reportings Ors these

rules could provide for a unique tracking numsber to

io
11
i2
i3
14
L5

16

facilitate the linking of dispositions to specific arrestse.

Section 23(1) aliowse but does not requires the
department of justice to adopt rules QRCEsSSAry to carry out
the purposes of the acte With the exception of section 9
aiscussed aboves the legislature intends that this act be
self-impliementings This grant of discretionary rulemsaking
authority is Ytimitede therefores to the adoption of:
{1) rules estadlishing procedures and forms necessary for
the efficient operation of a state repository of crisinal
history record informations (2) Interpretive rules
necessary to avoid constructions that would defear the
purposes of the 'act' listed in section 2+ or (3} modal
procedural gquidelines which other criminal justice agencies
may or may not adopt for their own use.

First adopted by SENATE JUDICIARY COMMITTEE on February

19+ 1979,

s827/
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SENATE BILL NO. 271
INTRODUCED BY HAZELBAKERe TOMWE

BY REQUEST OF THE BOARD OF CRINE CONTROL

A BILL FOR AN ACT ENTITLED: "AN ACT TO REGULATE THE
COLLECTIONs STORAGEy AND DISSEMINATION OF CRIMINAL SUSTICE
INFOKMATION; TO PROVIDE FOR PRIVACY DF TYHE INFORMATION IN
CERTAIN CIRCUMSTANCES AND PROCEDURES FOR REQUESTING CERTAIN
INFORMATION; TO REQUIRE PHMOTOGRAPHING AND FINGERPRINTING OF
PERSONS UNDER CERTAIN CIRCUMSTANCES; AND TO REPEAL SECTIONS

44~2-103¢ 44-2-203+ AND 44-2-204¢ MHCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le« Short titie. [This act] may be cited as the
"“Hontana Criminal Justice Information Act of 19279%.

Section 2« Purposes. The purpose of [this act] is ¢to
require the photographing and fingerprinting of persons
under certain circumstancess to ensure the accuracy and
completeness of criminal history informations and to
establish effective oDbrotection of individual oprivacy in
criminal justice inforaation recordkeepinges

Section 3« Definitionse As wused in [this act]s the
following definitions apply:

(i) "Access™ wmeans the ability to reads changes <Copye

uses transfers or gisseminate criminal justice information

14
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21
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maintained by criminal justice agencies.

{2} ™Administration of criminal justice™ wmeans the
performance of any of thae following activities: detections
apprehensiony detentions pretrial releases posttrial
releases prosecutions adjudicatione correctional
sugervisiony or rehabilitation of accused persons or
criminat offenderse. it includas criminal identification
activities and tne collections storagees and dissemination of
criminal justice information.

{3} “Contidential criminal }justice information® means:

{a}) criminal investigative information;

{b) criminal intelligence information;

(c) finqerpr:nts and photographs;

{d) criminal justice information or records made
confidential by law; and

(e) any other criminal justice information not cleariy
defined as public criminal justice informatione

(4} 4A) "Criaminal history record information™ means
information about indiviguals collected by criminal justice
agencies consisting of identifiable descriptions and
-notaticns of arrests; cetentions; the filing of complaintsy
indictaentss or informations and dispositions arising
therofrom;: sentences; correctional status; and release. It
includes identification' informations such as fingerprint

records or photoyraphss unless such information is obtained

-2~ S8 271
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for purposes othar than the administration of crisinal
Justicae

(RY__CRAMINAL__dl3FORY _ACCORO INEORMALEQON _ROES . _NGL
INCLUQR:

£3)__RELOGNS OF TRAEFIC QFFENMSES _MAIMFARNED AY THE
QIN1S10N _OF. MOIDB YEMICLES: RERARTNENT QFf JUSTICE: O

£11)1 COURT_RECOROS.

{3) (a) *Criminal intelligence inforsatica®™ means
information associated with an identifiable individuyale
groupe orgonizZatione or avent compiled by a criminal justice
agency:

(i) in the course of conducting an investigation
relating to L) majoF criminal conspiracye projecting
potential criminal operations or producing an estimate of
future major criminal activities: or

tit) in relation to the reliability of information
including information derived trom reports of inforsants or
investigators or from any type of surveillance.

(b). Criminal intelligence information does not include
intormation raelating to political surveillance or criminal
investigative informations

{o) ®" riminal investigative information® moans
information associated with an individuals groups
organizations of event compilea by a criminal justice agency

in the course of conducting an investigation of a <crime or

-3 s8 271
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crimess It incluces information about & crime of crimes
derivea from reports of informamts or investigators or from
any type of surveillance. [t does not include criminal
intalligunce inforsationa

(7)) "Criminal justice agency™ means:

{3} any court with criginal jurisdictioni

(b} any state or local goveramsent agency designated by
statute Of by & QOVerAor's executive order to perform as its
principal function the administration of criminal justicei
or

{c)} any local govermment ageacy aat included uades
supsection (7T)(b)} that perfores a5 iss principalt fuynction
the administration of criminal justice pursuant to an
ordinance or local executive order.

(8) =Criminal justice information" means information
relating to criminal justice collectedy processeds or
pruserved by a criminal justice agency. It does not include
the administrative records of a criminal justice agencye

(?) ®Criminal justice information system® means a
systemy automated or manuals operated by federals regionals
states Or 1o0cal governments or govermmental organizations
for collectings processings preservinge or disseminating
crimina}l justice informatione. 1t includes equipment s
facilitiaess proceduress and agregments.

(10} (A) "Disposition® means information disclosing
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that criminal proceedings against an individual to-determine
quirtt-or-innocence have terminated and describing the nature
of the terminationw-3t—inciudes—information-dirsctosing--thet
a--enarqe--or--chsrges--hove--been-~dismresedvy——-thet--e--}aw
enforcement-ogency-—or--a--prosecutor--hes--etected--not--teo
choargev-or-thet-proceecings-hove-been—indefinivety-postponed
and-the-reason—fer-the-postponenenty QR INCORBMATION RELAIING
IQ__-SEHIENCIBG;._-CQBBELILQNAL..iﬂﬁi!!lilﬂ&z._BELEASE_.EQDQ
CORRECIIONAL _SUPERYISIONe THE OQUICOME OF APPELLATE___ 08
COLLATERAL__REVIEW OF CRIMINAL _PROCEEDANGSe QOB _EXECUTIVE
CLEMENCY. CRIMINAL_PROCEERINGS HAYE TERMENATED 1€ A QECISION
HAS_BEEN_MADE NOI_1Q BRING CHARGES QR CRIMINAL _PROCEEDINGS
pBAYE QEEN__CONCLUDED. ABANDOMEDs Of ENOEFINITELY POSTPONED.

LB} Particular dispositions include but are not
limited to:

ta¥(l)y conviction at trial or on 2 plea of guilty;

tb3iIl) acquittals:

teyr(111) acquittal by reason of mental disease or
defect;

td4L1¥) acgquittal by reason of mental incompetence;

te¥(¥) tne sentence imposeds including all conaditions
attached tnereto by the sentencing judge;

tF¥LYI) deferred imposition of sentence with any
conditions of deferral;

t93i¥LIl) nolle prosequi;

_5- SB 271
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fnt[Y1I]l) nolo contendere pleas

t¥¥{]1X) deferred prosecution of diversion;

$+3%1X) bona forfeiture;

to¥iX1) death;

t+3(3]1]1) release as a result of a successful collateral
attack;

tm¥iX]1]} dssmissal of criminal proceedings by the
court with or without the commencement of 3 civil action for
determination of wental incompetence or mental illness;

tn¥(Xl¥) & finding of <civil incompetence or mental
iliness;

o2 LXY]) exarcise of executive clemency;

¢p¥(X¥I) correctional placement on probation or parole
or retease; or

tq¥(X¥1]} revocation of probation or parocie.

LC)__ A _SINGLE _ARREST. OF AN INDIVEQUAL MAY RESULT IN
BOKE _ToAN_ONE QISPUSIILIONG

(L1} *"Dissemination™ means the communication or
transfer of criminal justice information to individuals or
2qencivs other than the criminal justice agency that
maintains such informatione It includes confirmation of the
existence or nonoxistence of criminal justice infor-atiﬁn.

{12} "Public criminal justice information™ wseans
informationy except confidgential criminal justice

intormation:
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ta) wade public by law;:

{p) of court records and proceedings;

() of conrictionse daferred santencess and Jdeferred
prosecutions;

{d)} of postconviction procesadings and statusi

{e) originated Dby a criminal justice agencys
including:

i) initial oftfense reports;

(ii} initial arrest recordsi

{iii) bai} records; and

{iv) daily jai)l occupancy rosters:

{f) considered necessary by a criminal justice agency
to secure public Jassistance in the apprehension of a
suspact; or

(g) statistical information.

(L3} ™State repository®™ means the recordkeeping
systess asintained by the department of justice pursuant to
44-2-201 in which criminal history record information is
collecteds processeds presarvede and disseminatede

t14) "Statistical information”™ means data derived from
records in which individuals are not identified or
identification is deleted and from which neither individual
identity nor any other wunigue characteristic that could
idantify an individual is ascertainables

Section 4. Relationship to other statutes. Laws

-7~ 58 271
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Feqguiring disclosure of public reCordas writing§s oOF
information are Aot suypersedec by [this act}] unless clearly
inconsistent with its specific ltanguage. Laus requicing
confidentiality ot taformation comtained in recerds oF
writings sre not supesaeded by [fhis ach]le which applies
only when information may bs disclosed contisient with such
LamSe

Section S5« Scope of authority to collects process:s and
preserve criminal justice informatione A crimimal justice
agency may collects processs and preserve only that criminal
justice information which is necessary for the pecfarmasce
of Its authorized fuactions.

Section 6. Photographs and fingerprintse 1) The
foittowing agencies wmays if aythorized by subsections {2}
throyan (S)e collecte processe and preserve phatographs and
fFingurprints:

ta)l any criminal justice agency performing:s under laus
tha functions of a polige department or 2 sheriff®s offices
or bdothi

(b} the department of institutions; and

{(c} the departaent of justices

(2) The department of institutions may photograph and
fingerprint anyone under the jurisdiction of the division of
COTroctions or its SuCCesSSOrs.

{3) A criminal justice agency described in subsection

-8~ S8 271
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{1)(a) shall pnotograph and fingerprint a person who has
been arrested or noticed or summoned to appear to answer an
information or indictment if:

fa) the charge is the commission of a felonyj

(b} the identification of an accused is in issuve;: or

(c) it is required tc do so by court order.

{«) wWhenever a person charged with the commission of a
felony is not arrestede he shall submit himself to tﬂe
sheriffes chief of polices or other concerned law enforcement
officer for fingerprinting at the time of his initial
appearance in court to answer the information or indictaent
against nime

{5} A criminal justice agency described in subsection
{1)(a} may photograph and fingerprint an accused if he has
been arrested for the commission of a misdemeanors except
that an individual arrested for A trafficey regulatorye or
fish and game effenses OFEENSE may not be photographed or
fingerprinted unless he is intarcerated.

{6} MWithin 10 days the originating agency shall send
the state repository a copy of each fingerprint taken on a
completed form provided by the state repositorye

{7} The state repository shall compare the
fingerprints received with those already on file in the
state repositorye if it is determined that the individual is

wanted or is a fugitive from justice, the state repository
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shall at once inform the effieiet-—-heving—-custedy--of--the
person--srresteds---Fhe-criminat-history-recordr-+f-anyv-aay
be-sent-to-tne-sriginating-agencys (QBIGINATING AGENCY, I1F 1T
IS_DEYERMINED IHAT THE INDIVIOUAL HAS A CRIMINAL RECORDs THE
SYAYE BEROSIJORY SoALl _SEND IHE ORIGIMALING AGEMCY A COPY OF
IBE_LINQIYIDUAL'S COMPLETE (RIMINAL HISIORY RECORCa

{8) Photographs and fingerprints taken shall be
returnad by the state repository to the originating agencye
which shall return all copies to the individual from whom
they were taken:

{a) if & court so orders; or

{b] wupon the request of the individual:

tiy if no chbrges were filed;

{ii) if a wmisdemeanor charge did not result in a
conviction; or

{iti) f the individual was found innocent of the
offense charged.

Section 7, Racords -- forms contentss limits on use.
A criminal justice agency originating initial offense
reportsy initial arrest recordss bail recordss or daity jail
occupancy rosters sSha¥d MaY amaintain a chronological or
numerical record of these items—+n--addition--to--eny~--other
records. These records may not contain any prior criminal
history record lnfornatibn and may not be used to gain

access to any other public criminal justice information.
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Section B. Raecord preservatione Uunless required Dby
federal law. expungings purgings or destroying of criminal
justice information is not required based on the length of
time such records are held.

Section 9« Procedures to ensure accuracy of criwminal
history recordse In order to ensure complete and sccurate
criminal history record information:

{1} the department of justice shal) a3intain a3
centralized state repository of criminal history record
information to serve 311 criminal justice asgencies in the
states

t24-~a-coure-having-jorisdiction-—in--o--erimrned--cose
shati---sdvise---the--apprepriate--erininal--Justice——ogeney
suthorized-in~fsection-6i-and-the-state--reposttory--eof--the
resuits-of -each-fornet-procoeding-in-o-crimtnet-getion-prior
to--and--inciuding--oadjudication-within-i15-deys—of-eny—Ffinet
disposveion-of -the-caset

123 _QISPOSITIONS KRESULTING FROM FOAMAL PROCEEDINGS _IN
A__CUURT HAYING JURISOICTION IN A CRIMINAL ACTION AGAINST AN
INJIYIOUAL _WHO HAS BEEN PHOTQGRAPHED AND FINGERPRINTEQ UNDER
CSECEION_ 6] SMALL BE REPQRIED IO THE ORIGINATING AGENCY _ANO
IHE_SIATIE HREPOSIIORY WAIHIN LS DAYSe I€ JHE QISPOSITIONS CAM
REARILY _BE _COLLECIEQ AND REPORTED THRQUGH THE COURI SYSITEMs
IHE_QISPUSITIONS MAY BE_SUBMITIED IO THE STATE REPQSITORY BY
IHE_ ADmINISYRALIYE QEELCE JF THE CQURTSE
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(3) erininad--~justice-—-agencies—-suthorized---under
feecrion--63 AN __QRIGINATING _AGENCY shall advise the state
repository MITHIN_ 30 QAYS of all srrestsv-—-proceedingsv—-end
gispositions prier-to-and-including-resuits-of-adjudication
within-3é-days-after--final--disposttion—-of--each--crimined
ease+ C(ONCERNING _JHE TERMINATION OF CRIMINAL PROCEEQINGS
AGAINSI _AN__INDIVIDUAL _WHO _oAS DBEEN _PHOTOGRAPHED _ _AND

FINGLRPRINTED UNOER (SECIION 6)3
{¢) the department of institutions shall advise the

state repository MAIHIN 30 _DAYS of all changes-in--custodied
statas QISPOSITIONS subsequent to conviction within-30-deys
of-soch-chenges QE_AN_INDIVIOUAL WHO HAS BEEN PHOTOGRAPHED
AND_EINGERPRINTED UMDER [ SECTION 6];

{5) each criminal justice agency shall query the state
repository prior to dissemination of any criminal history
record information to ensura the timel iness of the
informatione When no final disposition is shown by the state
repository recordses the state repository shall query the
source of the document or other appropriate source for
current statuse Inquiries shall be wmade prior to any
dissemination except in those cases in which time is of the
essence and the repesitory is technically incapable of
responding within the necessary time periode If time is of
the essencesy the inquiry shall still be wade and the

response shalt be forwarded as soon as it is receiveds.
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(&) each criminal justice agency shall ensure that all
its criminal justice information is completesy accurates and
currents; and

{(7) the department of justice shall promuigete AQUPT
rules ENR_CRIMINAL JUSTICE AGENCIES OTHER TuAN _THOSE _THAY
ARE__PART__DE_IHE JUDICIAL BRANCH OF GOXERNMEN] to implesment
this sectione IHE QREPARIMENY QF JUSTICE MAY ADOPY RULES EOR
IHE--SA!E-_Euﬁﬂnii..EDR-IH&.JHQl&lnk.l&hﬂﬁﬂ.ﬁﬁ.ﬁﬂ!ﬁ&Nﬁﬁ!l.iﬁ
IHE_SUPREME_COURY CONSENIS IO THE RULES.

Section 10. vissemination of public criminal justice
informatione. (1} There are no restrictions on the
dissemination of public crimina! justice information except
for the following:®

{a} dhenever a record or index is compiled by name or
universal identifier from a manual or automated systemes only
information about convictionss deferred prosecutionses or
deferred sentences is available to the publice

(D} Whenever the conviction record reflects only
mi sdemeanors or deferrad prosecutions and whenever there are
no convictions except for traffice requlatorys or fish and
yawe offenses for a period of 5 years from the date of the
last convictions no record or index may be disseminated
pursuant to subsection (l)(a)s Howevery the original
documents are available to the public from the originating

criminal justice agencys
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{2) Al public criminal justice information is
available from the agency that is the scurce of the original
documents and that is required AUTHORIZIEQD to maintain the
docuaents according to applicanle lawe These documents shalld
be opens subject to the restrictions in this sectione during
the normal business hours of the ajencys A reasonable charge
may be wade by a criminal justice agency for providing a
copy of public criminal justice information.

Section 1ll. Dissemination of criminal history record
information THAI_ 15 _NOI_PUBSLIC CRIMINAL JUSTICE INEORMATION.
Criminal! history record information may not be disseminated
to agencies other than criminal justice agencies except
UNLESS:

LL)__IHE__ENEORBATIQN _IS QISSEMINATED with the consent
or at tha request of the individual about whom it relates
according to procedures specified in [sections 19 and 20) eor
+f-constdered-necessary-by-a-distriet-courte;

220 A QISIRICI __ COURY __CONSIDERS __DISSEMINATION
HECESSARY:

L3}  THE INFORMATION_ 15 ODLSSEMINATED IN COMPLIANCE WITH
CSECIION_13]: QR

191 _IME _AGENCY RECEIVING THE INFORMATION 1S AUTHORIZED
BY LAW_TQ _RECEIVE 1Xa

Section 12« Oissemination of confidential criminal

Justice informatione Dissemination of confidential criminal

~1l4- sB 271
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Justice information 1Is restricted to criminal justice
agencies or to those authorized by law to receive ite A
criminal justice agency that accepts confidentiat criminal
justice informetion assumes equal responsibliliity for the
security of such information with the originating agencye
Whengver confidential criminal justice information |is
disseminateds it must be designated as confidentiale

Section 13. Development of statistical information -~-~
agreements as to accesss {1) An individual or agency with
the express purpose of developing statistical information
msay have accaeass to criminsl history record information
pursuent to an agreement with 3 criminal justice agencye The
agreement shall contains but need not be limited toe the
following provisions:

tay specific authoriZation for access to specific
information:

(b} a limitation on the use of the information to
researchy evaluatives or statistical purposes;

{c) assurance of the confidentiality and security of
the information; and

(d) sanctions for violations of the agreement or this
sections.

{2) Proposed agreewments and any completed resgarche
statisticals or evaluative study or product developed from

the wuse of statistical information is subject to review and
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approval by the departsent of justice to ensure compliance
with {this act]e

Section 4. Criminal justice information system
sacuritys Provisions feor the recordinge preservations
dgisseminations and msanagement of court records are made by
statute and may be supplemented by supreme court rule. Any
other criminal justice agency shall protect the security of
any criminal justice information system, automated or
sanuals under its control by taking reasonable precautions
and establishing procedures to protect the system and data
stored in the system from damage and for the prevention of
and recovery from hazards such as firesy floode power
failaree and entry into secure areas by unauthorized
persons.

Section 15. Automated equipaent securitys in an
automated <criminal justice information systems information
shall be collecteds processeds and preserved on a computer
dedicated solely to criminal justice informations except
thaty if this is impracticals a central computer may be used
if adequate safeguards are built into the criminal justice
information system to prevent unauthorized inquirys
modifications or destruction of criminal jJustice information
'n conformity with the current federal regulations in 28
CeFaRe section 20.21(f) or any amendment thereto.

Section l6es CoOmputer programming securitye Procedures
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for each automated criminal justice information system shall
assure that the information is secured by the following
prograsming techniques and secCurity procedures:

{i) the assignment of a terminal identification code
to each terminal authorized to access the criminal jJustice
information system;

{2) the assignment of a unique ldentification nuaber
to each authorized terminal operators whith number must bDde
used to gain access to the files}

t3) the maintenance of a record of each inquiry to
identify the inquiring agencys the program used to make the
inquirys the date of the inquirys and the name of the file
being queriead;

(4} computer programming controls to ensure that each
terminal user can obtain onty that information which the
user is autharized to use;

(S} creation and use of a safe place for storage of
duplicate computer files;

{6) built-in program controls to ensure that each
terminal is timited to the appropriate or authorized
information that can be inputy modifiede or canceled from
its

(7) wvestruction .14 safaguarding of system
documentation and data +mput INPUI fores; and

(8) creation of reports to provide for an audit trail
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ang periodic review of file accesseds wmodificationss and
deletionse. Al'} criminal justice intelligence information
shall pe identified as such.

Section 17 #anual equipment securitye. In a sanual
criminal justice information systems inforsation shall be
srotected as follows:

{1} provision of adequate physical security}

(2) marking of all criminal justice intelligence
information and precavtions against vasuthorized copyingi
and

(3} establisnmant of a 1og of each external inquiry to
reflect the identity of the inquirery the date of inquirys
and the name of th; files being queriede.

Section 1B. Personnel securitys Each automated or
wanual criminal justice information systems except those
that are or may be maintained by courts of criminal
jurisdictions shall establish the following procedures to
ensure that personnel security is achieved and saintained:

{1) Applicants for employsent and persons presently

employed to work with or in 3 computer center or manual

system that processes criminal justice information are
sub ject to investigation by the employing agency to
establish their honesty and fitness to handle sensitive
information. Lonsent to such an investigation way be a

prerequisite to the processing of an eaployment application.
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{2) The character and fitness of criminal justice
information systes personnel to handle sensitive
informations inclyding personnel working with  sanual
criminal justice file systems and terwmins) operators as well
as personnel working with the system at a central computers
shall be reviewed by the employing agency periodically.
Serious wviolations or deficiencies under this section are
grounds for dismissale

(3) Each criminal justice agency shall develop and
maintain on in-service training program and security manual
to ensure that each employee who wdrks with or has sccess to
the criminal justice inforsation system annually reviews and
unijerstands the nature and isportance of the system's
security provisionse

{4) with regard to asutomated systeasy the criminal
justice agency shall screen and aay reject for employsent
and initiate or cause to be initiated administrative action
relating to employees having direct access to criminal
nistory record information as required by federal
regutations in 28 CefFee section 20.21{f) or any amsendment
theretos

Section 19. Inspection oOr transfer of criminal history
recordse (1} An individual or his agent may inspect er
transfer-to-any-other-person any criainal history recorc

information maintained about the individual Q8 _IRANSFER
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COPIES_OF IHAT INFORMAYION 10, ANY GQIHER .PERSON wpon the
presentation of satisfactory identification te the criminal
justice agency maintaining the <criminal history record
information. Fingerprints aay be required for
identification. An asgent wmust also submit a notarized
authorization from his principal or an authorization order
from a district court.

(2} 1f an individusl's criminal history record
information is maintained in the state repositorys copies of
the records shall bde transferred to the local agency for
inspection upon proper request of the individual or his
agents A local agency shall honor a verified affidavit
accompanying a request by an individual for & transfer of
COPIES__WUE criminal history record information concerning
that individual to a criminal justice agency of another
state for the purpose of complying with [this act]e.

(3) (8) An individual may request inspection or
transfer OF _LOPlES+ or bothe of <criminal histery record
information only during norsatl working hours.

(b)) Copies of records may be made by or at the request
of a properly identified individual or his authorized agente
1f a machine for making copies is not reasonably avaitables
the individual or his agent may make handwritten copiese A
charges not to exceed the cost of labor and materialse may

be made by the agency for machine-produced copies. Each copy
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must be clearly marked to indicate that it is for inspection
onlye.

{c) An agency employee should be available to Janswer
questions concerning record contente A record of each
request to inspect records under this section must be
maintained.

Section 20« Challenge and correctione (1) After
inspection of criminal history record informations an
individual may contest the accuracy or completenessy or
bothy of the information about himself.

{2) 1f the agency maintaining the criminal history
record information does not correct it to the individual's
satisfactiony the indiviadual may request revieow and
correction by the executive head of the agencye

(3) If the requested correction is denied by the head
of the agencyy the individual may present 3 challenge to the
department of justicas

(4} If the agency in charge of the record in question
can verify the accuracy of its record by comsunication with
the originating criminal justice agencys it shall do so. 1If
accuracy or completeness cannot be verified and the agency
primarily ariginating the information containing the alleged
error or omission is in the state, the indivié;al shall
address his challenge to that agencye If information

necessary to verify the accuracy or completeness of the
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record cannot ba obtained by the originating agencye it may
rely on verified written documents or include the
individual®’s allegation in its records in disseaination
until there is a final disposition of the chatienge.

(S) If the challenge is successfuly tﬂ. agency shall:

{a} supply to the individualsy if requesteds a list of
those noncriminal justice agencies which have received
copies of the criminal history racord information about the
individual; and

(b)Y immegiately correct its records and notify all
criminal justice agencies to which it has given erroneous or
incomplete information of these changese.

Section 2l. Dissemination of copied or inspected
recordse {l) Criminal justice agencies shall saintain a
record of all agencies and individuals to which or whom
copies of <criminal history record inforsation have been
disseminated.

{2) A criminal justice agency supplying criminal
history racord information to an individual upon request is
not responsible for the use or secondary dissemination of
copied or inspected information and is not required to
furnisn updated information except upon a subsequent raquest
py the individuale

Section 2Ze. Sanctionse The sanctions provided in

44-2-205y apoly to any kneowing or purposeful viglation of
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{this actle

Section 23 Department of justice == pPOWErs. The
ageparteent of justice say:

{1} adopt ruios necessary to carry out the purposes of
(this act]);

{2} hear and decide contested cases or challenges that
may arise under the provisions of the Montana Adainistrative
Procadure Act}

{3) inspect—-aid--erininat-justice-informstiony-fiteny
recordsv--and--systeas--of--ali--erimtnat--justice--ogencies
CONOUCT _AUDLTS. OF THE CRIMIMAL MISTORY BECORD INFORMALION
SYSTEMS OF A RECRESEMTATIVE _SAMPLE Of STALTE AND LOCAL
CBIMIMAL _JUSTICE AGENCIES CHOSEN ANMUALLY ON 4 RANOOM BASLS
to determine whether they are in cowmpliance with the
provisions of [this act]}e The function authorized in this
subsection way not be assigned to any subagency that has
supervisory authority over any criminal justice information
system.

Section 24« Court order to enforce compliances Any
person may apply for an order from a district court to
enforce compliance with any provision of [this act]e.

Saction 25 Saving clauses This act does not affect
rights and duties that weatureds penalties that were
incurreds or proceedings that were begun before the

effective date of this act.
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Section 26« Severabllitye 1f a part af this act is
invalide 31) valid parts that are severable from the invalid
part remain in offect. If a part of this act is invalid in
one or more of its applications: the part resains in effect
in alY wvalid applications that are severable fram the
invalid applications.

Section 27, Repealer. Sections ¢4-2-103s 44-2-203« and
44-2-2044+ HCAy are Tapealed.

-End-
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March 17, 1979
HOUSE OF REPRESENTATIVES

Judiciary Committee amendments to SENATE BILL NO. 271,
third reading copy, as follows:

1. Page 10, lines 22 and 23.
Strike: "in addition to any other records"



