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SENATE BILL NO. 243 

INTRODUCED BY TOWE 

BY REQUEST OF THE ATTORNEY GENERAL 

January 24, 1979 

February 19, 1979 

February 21, 1979 

February 22, 1979 

February 23, 1979 

February 27, 1979 

March 19, 1979 

March 20, 1979 

March 21, 1979 

March 23, 1979 

IN THE SENATE 

Introduced and referred to 
Committee on Judiciary. 

Committee recommend bill 
do pass as amended. 
Report adopted. 

Printed and placed on 
members' desks. 

Second reading, do pass. 

Considered correctly engrossed. 

On motion rules suspended. 
Bill placed on calendar for 
third reading this day. 

Third reading, passed. 
Transmitted to second house. 

IN THE HOUSE 

Introduced and referred to 
Committee on Judiciary. 

Committee recommend bill 
be concurred in. 
Report adopted. 

Motion pass consideration. 

Second reading, concurred in. 

Third reading, concurred in. 



~IJ.arch 24, 1979 

IN THE SENATE 

Returned from second house. 
Concurred in. Sent to enrolling. 

Reported correctly enrolled. 
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INTRODUCED BY ~ BILL NO. Jl(,? 

BY REQUEST Of THE ATTORNEY GENERAL 

A BILL FOR AN ACT ENTITLED: •AN riCT ro REVISE THE STATUTES 

KEGARDING THE PROCEDURE FOR OBTAINING AND DISSOLVING OR 

MODIFYING PRELIMINARY INJUNCTIONS AND TEMPORARY RESTRAINING 

ORDERS; PROVIDING THAT TEMPORARY RESTRAINING ORDERS Will 

EXPIRE WITHIN 10 DAYS UNLESS RENEWED; PROVIDING FOR THE FORM 

AND SCOPE OF PRELIMINAR\' INJUNCTIONS AND TEI'IPORARY 

RESTRAINING ORDERS; AND 'MENDING SECTIONS 27-19-301• 

27-19-305, 27-19-306t 27-19-401, and Z7-I9-406t MCA.• 

bE IT tNACTED BY THE LEGISLATURE Of THE STATE OF MONTANA: 

Section 1. Section 27-19-301, MCAt is a~ended to read: 

"27-19-301. When notice of application required. ~fte 

~~de~--~ey--ee-~re~ed--~~-or--w+~-ne++eeT--*ft--~ 

e+~e~e~+eft-8+-~fte-ee~~&r-ia~~·· ~+·~,-~e--ee+~--~ 

en~weredT--+n--wft+eh-e~e-~-eeft-be-gre~ed-eft+y-.pen-~+ee 

e~-~n-e~der-~e-,hew-eeasew-+n-ne-~e--s~++--en--+nj•n~+en 

ereer--be--+~'uee--w+~hea~--n~+ee--an+es~-+~eppe&r~~e-~fte 

eeu~-er-judg~-+rreperehle-+~y-wea+d-re~~--by--~he 

de+ey--o+~+¥+n~-n~+ee. Excgpt as provided jn 21-12-30~. oo 

;.l.L.lli.mi nary injunction may be issued wj thoyt rga:;ana.bl e 

ootjce to the adverse party of thg tjmg aoJ placg of the 
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LC 0441/01 

makjn~ gf the application therefgr.• 

Section 2. Section 27-19-305, MCA~ is a•ended to read: 

•27-19-305. R~~re+n+ftg Temporary restrajolng order. 

~here an application for an injunction is •ade upon notice 

or an order to shOw causeo either before or after answero 

the court or judqe •ay enjoin the defendant• until the 

hearing and decision of the application, by an order which 

is called a te•porary restraining order. 7ft-fte-e~-,he++-e 

~e~re+n+~or4e~-be-+~•~ed wi~~~+ee-~e~,-~-eppeer~ 

~e-~he-e-~~or-;.~-~H-~ep-"+e-+ftj-y--wou+~-re~u+t 

tly t:he ~eley-of'-i)+•~eneew• 

NEM SEtliQN. Section 3. For• and scope of injunction 

or restraining order. An order granting an injunction or a 

restraining order shall: 

(l) set forth the reasons for its issuance; 

(2) be specific in its ter•si 

(3) describe in reasonable detailo and not by 

reference to the coMplaint or any other docu~ento the act or 

acts sou1ht to be restrained; and 

(4) be bindin~ only upon the parties to the action; 

their officers, agentso e.ployeeso and attorneys; ·and those 

persons in active concert or participation with them who 

receive actual notice of the order by personal service or 

other .. is.:. 

NfW SECTION. Section Ito When restraining order •ay 
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be g~anted withOut notice. A teepo~a~y ~est~aining o~der =ay 

be granted without w~itten or oral notice to the adver~e 

party or hi~ attorney only if: 

(1) it clearly appears fro• specific facts shown by 

affidavit or by the verified coaplaint that a delay would 

cause i•eediate and irreparable injury to the applicant 

before the adverse party o~ his attorney could be heard in 

opposition; and 

(ZJ the applicant's attorney certifies to the court in 

writing the efforts, If anyo which have been •ade to give 

notice and the reasons supporting his clal• that notice 

shou 1 d not be requ i red. 

Section s. Section 27-19-306, MCAo Is a.ended to read: 

•27-19-306. Security for da.ages. {1) On granting an 

injunction or restraining ordero the court or judqe eey 

llb4l.l requ I r ey-e-•Jtt:-~-~he-~e1:"----eoa~r--tW--errr 

swbd+¥is+on--~reof-or-e-.un+e~-etW~e~~or-e-.e~~ed 

pers0ft-+n-e-s~-+or-6Yyoree-~~-h+s-or-ft8r-spedse-+s--e 

per~y--p+e~~~Y a written undertaking &n-~he-pert-o+-the 

p+e+nti++y-w?th-suff~@ftt-s~~~y-to-~~+eet-tftet--the 

p+o+~+ff--.?t+--pey-to-the perty-enjo+fted-seeh-dewe~s.-nft 

exeeee+ng-en-eeo~-to--&8--speeifiedy--es--sdeh--porty--mey 

sa~e+n--ey--reesen--&+--the-inj~ftetion-++-~eoart-f+ne++y 

dee?de-thet-the-p+e+ntiff-wes-net--ent+t+ed--th~~te ~ 

vivep by the plajotjffr jn syc.b sum as the cpurt cgnsjders 
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propero for the payaant of such costs and damage~~~ 

jncyrred or syfferad by any garty who js found to haye been 

wroo.fylly enjoined or re~trajned. The undertakjo~ ~~ 

bg regyired jo doaestjc gjsputc~ or whgo the state or_g 

state agency• a count¥ gr subdjylsion thereof, or ~ 

muoiLjpal corporation js the party seeking the injunctjoo QL 

restraiojny order. In any case. the cayrt jn it~di~~ 

may wajye tha undertakjng jn the jnterest of iustice. 

(ZJ Within 5 days after the service of the injunctiono 

the defendant eay except to the sufficiency of the sureties. 

If the plaintiff fails to do soo such plaintiff is deemed to 

have waived all objections to thea. When excepted too the 

plaintiff's sureties, upon notice to the defendant of not 

less than 2 or aore than 5 days, ~ust justify before a judge 

or clerk in the saae aanner as upon bail on arrest. and upon 

failure to justify or if others in their place fail to 

justify at the ti.e and place appointed, the order granti, 

an injunction ~hall be dissolved." 

NEH SECTION. Section 6o Contents and f i 1 i ng of 

restraining order granted without notice. Each tempor~ry 

restraining order granted without notice must: 

(11 be indor~ed with the date and hour of its 

issudnce; 

(ZJ l>e filed imll'lediatel y in the clerk's office ,,nd 

entered in the record; 
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(3) define the injury and state why such injury is 

irreparable and why the order was granted without notice; 

<HIO 

(4) expire by its ter•s within such ti.e after entry. 

not to exceed 10 days. as the court or judge fixes. 

~EW SECTIOHA Section 1. Extension of expiration date. 

The time fixed in the order for its expiration •ay he 

extended• for good cause shown. for a like period oro if the 

party against whom the order is directed consents• for a 

longer period. The reasons for the extension .ust be entered 

in the record. 

HEW SECTION. Section e. Application for injunction to 

be heard without delay. Whenever a te•porary restraining 

order is granted without notice, the application for an 

injunction must be set for hearing at the earliest possible 

time and takes precedence over all •atters except older 

matters of the same character. At the hearing the party who 

obtained the temporary restraining order shall proceed with 

the application for an Injunction, or if he does not do soo 

the court or judge shall dissolve the temporary re•tr~ining 

t..Jf'"der. 

NEW SECTION. Section 9. ~otion to dissolve or modify 

restraininy order. On 2 days• notice to the party who 

obtained the temporary restraining order without notice or 

on such shorter notice as the court or judge moy prescribe, 
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the adverse party may appear and aove that the order be 

dissolved or •odified. The court shall hear and deter•ine 

such motion as expeditiously as the ends of justice require. 

Section 10. Section 27-19-401, MCA, is a.anded to 

r .. ad: 

•z7-19-40le Application to dissolve or aodify 

injunction granted without ~~ a bearjng. If an 

injunction order be granted without ~~ee a bearing, the 

defendant, at any tiae before the trial, •ay apply, upon 

reasonable notice or upon order to show cause returnable at 

a specified tlae or forthwith after service thereof, to the 

judge who granted the Injunction order or to the court in 

which the action is brought to dissolve or •odify the sa•e• 

The application aay be aade upon the co•plaint and affidavit 

on which thd injunction order was granted or upon affidavit 

on part of defendant, with or without the answer.• 

Section 11. Section 27-19-406, MeAt is amended to 

read: 

•27-19-406. Costs upon dissolution. Where an 

injunction order is granted without "eef~~ a hearing ~nd the 

5~~d is afterward dissolved upon application of ihe party 

enjoineo thereby, the court or judge to whom the application 

to dissulve is made ~ay award as costs of the application• 

a·pinst the plaintiff and in favor of the party 3ppl ying, 

such sum as to the court or judge may appear justo not less 

-6- SB d- "13 
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SENATE BILL NO, 2~3 

INTRODUCED BY TOWE 

9V REQUEST OF THE ATTORNEY GENERAL 

A SILl FOR AN ACT ENTITLED: •AN ACT TO REVISE THE STATUTES 

R~G~RDING THE PROCEDURE FOR OBTAINING AND OISSOLVING OR 

MODIFYING PRELIMINARY INJUNCTIONS AND TE~PORARY RESTRAINING 

O~OERS; PROVIDING THAT TEMPORARY RESTRAINING OR~ERS Will 

EXPIRE WITHIN 10 DAYS UNLESS RENEWED; PROVIDING FOR THE FORM 

AND SCOPE OF 

RESTRAINING 

PREliM I NARY 

ORDERS; .,.B 
INJUNCTIONS AND 

AMENDING SECTIONS 

27-19-301o 2I-19-3Ql£ 27-l9-30So 27-19-306o 

TEMPORARY 

21-19-ZOh 

Zl-19-3131 

Z7-19-40lo Zl=!i:1Dl£_-ZI=l~~ AND 27-19-406, MC~ 

BfffAL~- SECTIONS 2l-19-3Q2• 2l-19-304o _l1:19-311o AND 

ZI~2=ia'~-~·· 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

i.Er.IlWLh---iEtllatLll::U-ZQ 1o HU.r_.IL MtUilfQ._l.!L&.EAIU 

•21-19-201. when preli•inary injunction eay be 

granted. An injunction order •ay be granted in the following 

cases: 

(1) when it shall appear by--~he--ce•p•e+nt that the 

pt8+n~+ff appljcaot is entitled to the relief deeanded and 

such relief or any part thereof consists in restraining the 

commission or continuance of the act complained of• either 
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for a li•ited period or perpetually; 

121 when it shall appear by-~he-ee•~eift~-or-a .. ?dew~ 

that the co.-ission or continuance of so.e act during the 

liti~atlon would produce a great or irreparable injury to 

the pte+n~•~f applicant; 

(3} when it shall appear during the litigation that 

the de~eftden~ ~~~ is doing or threatens or is 

about to do or is procurinq or suffering to be done some act 

in violation of the p~n~+ff~~ applicant'$ rights, 

respecting the subject of the action. and tending to render 

the judg•ent ineffectual; 

141 when it appears by-af+Ydew?~ that the defendan~ 

Adx£L1e--~g£tx• during the pendency of the action• threatens 

or i~ about to reeove or to dispose of his property with 

intent to defraud the pte+n~ff aaplica~t an Injunction 

order •av b9 granted 

disposition." 

to restrain the re.oval or 

Saction 2. Section 27-19-30lo MCA• is a•ended to re~d: 

•zf-19-301. ~hen notice of application required. ~~ 

erd~r--mey--be--9ren~ed--upen--~-~w+~~eet--ne~+eey--+n--~he 

d+se~e~+en--of--the-eeart-or-ja~e.-untess-~he-defendent-hes 

en~wered~-~n-wn+eh-eese-+~-een-be-~raft~ed-onty--apon--no~iee 

or--en--erder--~o-shew-eewsew-tn-fto-e~e-shett-en-+njunet+on 

erd~r-be-+ssaed-w~theat-ne~+ee--aft+e~s--+~--eppeers--~o--~1\e 

ce .. rt--e .. --jad~e-~het-+rrepe1'ebte-?ftja!y-weu+d-1'esa•t-by-the 

-2- SB 243 
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de+ey-of-9iYing-no~iee• ~~oytd•d=tn-lf-t9-JOiy--aa 

~IJ ll.LUainlll.X-_injWl~t.i..aa..uLtlLiuwuLiti tbwlLa.UQllol.ble 

~.t..ic.e to t,hr.: ddlUlL~iaLt.lt..11L . .t.bL1.iaL._4lld_g.llll;L_QL_tbJ! 

Hk i ~ o( t,bt: c~pg 11'-llliQIL.t.b~!Q.u • 

$itiiON 3a_-IUEI£_IS 4 MEN MCA SECTIQN THAT 8~4~ 

When hearinq on application rr.:quired. Before grantinq 

an injunction ordero the court or judge shall •ake an order 

requiring cause to be shown, at a specified ti•e and placeo 

why the injunction should not be grantedt and the adyerse 

part~ •ay in the .aanti•e be restrained as provided in 

21-19-305. 

~~IQH t. $iCTION 2Z-l9-303a NtA• IS AMENDED I(J BEAD~ 

•28-19-303. Ti•e of granting injunction. evidence 

required. The injunction order may ~e ~ranted et-t~-t+•e-of 

iss~in~-~e-'U-.ons-•pen-tfte-eo.~e+nt-~ AftaL-tbe-btALing 

at any ti .. ef~erwe~ before judg .. nt ~pon--effideYits. +n 

the--one--eesey-~he-eo~eint•-w+tft-&P-w+t~•t-eff+dBY+ts-to 

••pport-+ty-eftdy-+n-.he-etner.--tfte--e .. +deY+ts--sho++--show 

eet+_.ee~P++y--thet-e•ff+e~t-gro.a4s-.-+et-there+orw URQa 

tba_bearjnQ --~ p4rt.r .. , prosant 4Lfiaaxitl or ~ 

~QD¥& An injunction order shall not be granted on the 

eo~+e+nt-e+ofte Affldaylt• unless: 

(11 ~~ they •le duly verified~ 

the -aterial alt e9at ions of the e-p+a+n~ (21 

a!ti~ setting forth the grounds t~epefer fllL-t~CL 

-3- Sf!. 243 
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be •ada positlv~ly and not upon information and belief.• 

Section s. Section 27-19-30So "CAt is am~nded to read: 

•z7-l9-1DS. Aes~re+"+"~ !emQgLaL¥--Le~1Laialug order. 

Wher~ an applicati<, for an InJunction is made upon notice 

or an order to show causet either before or after ~nswer. 

the court or judye ~ay enjoin the def~ndont AU~f&SE-EABII• 

until the hearing and decision of the application. by an 

order which is called a te~pp[a[¥ restraining order. fft-fto 

eose-she++-e-~•~re+n+n~--order--~--+ss•ed--w+~~oa~--not+e~ 

un+e.,--+~--eppeers--~e--~he-eo~t-or-j~dqe-~~.~-+rre~erob+e 

+n;•ry-w .. +d-P&s•~-By-the-ee•ey-o~-9+•+n~-no~+ee.• 

NEW SEtTIQN. Section 6. For• and scope of injunction 

or restraining order. An order granting an injunction or a 

restraining order shall: 

(1) set.forth the reasons for its issuance~ 

(21 be specific in its terms~ 

(3) describe in reasonable detail, and not by 

reference to the c~plalnt or any other document. the act or 

acts sought to be restrained> and 

(4) be binding only upon the parties to the action; 

their officers, agents, eeployeeso and attorneys; and thosP. 

persons in active concert or participation with them who 

receive actual notice of the order by personal service or 

otherwise. 

tlfiL.Sft.llmt.. Section 1. When restraining order may be 

-4- S9 243 
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granted without notice. A temporary restraining order may be 

jranted without written or oral notice to the adverse party 

or nis attorney only if: 

(11 it clearly appears fro. specific fact!> shown by 

affidavit or by the verified co•plaint that a delay would 

cause imwediate and irreparable injury to the applicant 

oefore the adverse party or his attorney could be hPar~ in 

opposition; and 

(2) the applicant•s attorney certifies to the court in 

writing the efforts• if any, which have been made to give 

notice and the reasons supporting his clai• that notice 

should not be required. 

Section 8. Section 27-19-306, MCA, is amended to read: 

"27-19-306. Security for da•ages. {1) On granting an 

inJUnction or restraining order, the court or judge .. , 

~all requirev-exeep~--~en--~~e--9~e~ev--e--ee~n~yv--er--eny 

~~~d+v+,+en--~~ereef-er-e-~n+e+pe+-eer~e~+en-er-e-•err+ed 

p@r~en-+n-a-sa+~-for-d+veree-e, .. nst-~+s-er-her-,peuse-~--e 

per~y--p+e+nt+ffv a written undertaking en-~h@-p~r~-ef-the 

p+e+nt+ffv-w+th-saff+e+ent-sare~+esv-to-the-effee~-~het--the 

p~e+n~++•--w++~--pey-te-the-perty-en;e+ned-,~eh-dnme1~'•-net 

eweeed+n~-en-e•ean~-~---~--spee+f+ed.--es--saeh--per~y--.ey 

sa~te?n--by--~eeson--of--t~+njane~+en-v+-tne-eo~~~-f+ne++y 

deeid@-~het-~he-p~e+n~+ff-wes-ne~--en~+t+ed--~h~r~te ~--~~ 

~llUHl-_b¥-J.b.& rzb±Biff Affi.ll!ljiL-iOJUC.O~a-illi-l.bilJ.Q\Ltl. 

-5- Sl\ 2'43 
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t;g~j den QCOOU a for the QAJ'Mnt. Of lydl CQ$\1 and damages 

~~ ••• be ;ncurcsa or suffered bJ' any partx~_is_fgund-tQ 

na¥8-been wronvfullX-BDlAiocd or restraioed. lb§~ertakiog 

•ax DO\ bt-L&Quiced iD dneeatic disputes oc when the $tate 

AL--4-~ •geocxo a rauotv Q( sybdiyiAion thereof~ 

.uni~ CO[DQ[~iAD_~ the PAttJ' $8ekiog_tba joJuoctjgo or 

UUL~i~.JU:ye.t.a_ln_ilQLUs.es tbe 'aurt. io its diKutJ.Qo 

aa¥-Majye t,be und£Ltakjog jo the jntarest, af Just,icg. 

(2J Within 5 days after the service of the injunction• 

tha defenden~ f!&IY ENJOINED •ay except to the sufficiency 

of the sureties. If ~~-p•e+~+ff Uf fails to do so• seeh 

p+e+~+ff Hf is deeeed to have valved all objections to 

the•• When excepted to, the p•e+n~+ffa, &f~I!l 

suretieso upon notice to the defendant !J&Il-fSJQlU£Q of not: 

less than 2 or •ore than 5 days • .ust justify before a judge 

or clerk in the sa•e •anner as upon bail on arrest, and upon 

fa~lure to justify or if others in their place fail t.o 

justif~ at the tim~ and place appointed, the order granting 

an injunction shall be dissolved.• 

UEH_SEtllUll• Section 9. Contents and f'il ing of 

restr~ining oro~r qranted w•thout notice. Each te•porary 

restraining or,l"r grante;J without notice IIUst: 

(II be indors~d with the date and hour of its 

i S!tU.lnCP; 

(~) be filed i••ediately in the clerk•s office and 

-6- S!' 243 



1 

2 

3 

"' 
s 

6 

7 

II 

9 

10 

11 

12 

u 

lit 

15 

16 

11 

111 

19 

20 

21 

22 

Z3 

2to 

25 

Sf! <ll43/0l 

entered in the record; 

(31 define the injury and state why such injury is 

irreparable and Nhy the order Nas qranted without notice: 

and 

(ltl eKpire by its teras vithin such ti•e dfter entry, 

not to exceed 10 days. as the court or judqe fiKes. 

H~iEtll~ Section 10. Extension of expirdtion 

date. The tiae fixed in the order for its expiration •ay be 

ext.ended• for good cause shovfh for a 1 ike period or. if the 

part)• against Nhoa the order is directed consents• for a 

longer period. The reasons for the extension aust be entered 

in the .~ecord. 

K£K_1£tl1Qma Section 11. Application for injunction 

to be heard Nithout delay• Whenever. a te~rary restraining 

order is granted vithout notice, the application for an 

injunction eust be set for hearlnq at the earliest possible 

ti.e and takes precedence over all aatters except older 

.attars of the saae character. At the hearing the party vho 

obtained the te~rary restraining order shall proceed Nith 

the application for an injunction. or if he does not do so. 

the court or judge shall dissolve the temrorary restraininq 

order. 

HEW SECTIQN. Section 12. Motion to dissolve or MOdify 

restraining order. On 2 days• notice to the party vho 

obtained the te•porary restraining order without notice or 
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on such ~horte ~otic& as the court or judge •ay prescrihc, 

the adverse party ••Y appear and .ave that the order be 

ois~olved or aodifieo. The court shall he~r ani deter~in~ 

such •otion dS expeditiously as the ends of justice require. 

SECIJQN llo ~ECIJON 2Z-19-ll3a_~_lS__A~tiQf0__!0 

&Uill 

•z7-l9-3lJ. New undertaking for security followinq 

hearing. On a hearing to sho~ cause. the court or judge may 

require a nev undertaking• in the sa~ or a different sum. 

to be given by the ~•e•ftt•++ Rarty who ~inedL-~he--oL~• 

with like sureties and to the like effect as upon granting 

of the original order. The persons e~ecuting the neN 

undertaking become liable thereon as If they had eKecuted it 

upon the granting of the original order. The persons who 

executed the original undertaking re•ain liable thereon 

until the ne~ undertaking is given and approved, and no 

longer.• 

Section 1~. Section 27-19-~0lt MCA, is amended to 

read: 

•27-19-ltOl. Application to dissolve or •odify 

inJunction 'reft~d--••t~out--not~e o---h~~~· ff---o" 

~janet~--order--~-greftted-w+tftoat-n~+ee ~tngy-tfte 

defeftdenty-et-Ofty-t+.e-~e~e-the-~•••• Itif_fA&Il__EH~lttfU 

••Y applyy--Upoft--reeso~+•--fte~ee--or-a~Oft-erder-te-show 

ceuse-returnobfe-ot-e--spee+++ed--t~me--er--fort~w+th--e+ter 

-8- SB 2~3 
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se~v+ee--~hereefy to tne judge NRo gr5nted tna injunction 

order or to tne court in wnicn the action is brougnt to 

di~solve or modify the saae. The application aay be aade 

upon ~he-eeap+a+"*-end-aff~+t--on--wh+~~n.--+ftjene~+on 

e~der--was--,ra~ad--ar-•pen-eff+~+~on-~~~-ef-._fende~Y 

w+~h-er-N+the•~-~ha-an•w•~• BEASQNABLE NOTICE 08 UfQa__&N 

lJ&llf&___li.L_~--'A1UL 8EIURNA!llf AI A Jtlf..lfllUl!!LilB 

~EDlATELY AFTER SEBYICE THEBEQFe THE APPLICAIIQN HUST Af 

iUfPOBTEO BY AN AfFIDAVIT SHQMING THAT THERE IS NOT 

SUFFICIENT GBQUND EQR JHE INJUNCTION JO tQNJINUE 01 THAT THE 

itlJPE QE THE INJYMCIIQM IS TOQ BBQADe• 

SEtTION 158 SEtiiQN -ZJ-19-403• !CAw _li_~EQ__IQ 

&Ull.i. 

•21-19-403. New undertaking for security following 

hearing. Upon the hearing of an application to vacate or 

modify an injunction order• the court or judge aay require a 

ne• undertaking, in the saae or a different sua, to be given 

by the p•a+n~+•f A•rty who gbtajnad tba Qrder• with like 

sureties and to tne like effect as upon granting of the 

original order. The persons executing the new undertaking 

becoae liable thereon as if they had executed it upon the 

granting of the original order• The persons who executed 

the original undertaking re~aln liable thereon until the new 

24 undertaking is given and approved, and no longer." 

25 ~~liON l6e Sf~!QK__Zl-19-405• MCAe IS _68ENOEQ _10 
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&Uill. 

•z7-19-4U5. Befendent•s EnjQjned par~ undertaking 

for security upon oissolution. Upon the hearinq •entioned in 

27-19-403• the court or judge eay vacate the injunction 

order upon the defenden~•s 

undertakin9 In such for• and aaount and with such sureties 

as the court or juoqe shall oirecto conditioned to IndeMnify 

the p+e•,t•ff Q4Ltx-_whD__Qbtajned the jojunctjQo Qrder 

against loss sustained by reason of vacatin9 such injunction 

order.• 

Section lla Section 27-l9-406• "''• is aaended to 

read: 

•z7-19-lt06. Costs upon dissolution. Where an 

inJunction order i~ granted w+t~-not+ee a-beortno an~ the 

sa.e is afterward dissol~ed upon application of the party 

~njoined thereby, the court or judge to whoe thr application 

to dissolve is .,,,(le .,ay award as costs of the application• 

aqainst the p+e+ot+ff f!&IY-~Q_Q!IAlHfU~_lRJYNtTION and 

in favor of the odrty applying, such su• as to the court or 

judqe •ay app•ar just• not less than 510 or eore than S10o.• 

.llUlDtLlJl~-~EfUl. (!h ... J(C.llJUtLU=.li=lab.-U=li:::lflh 

ll::.li=llJ...L_!itti-Z 1:: U::.illl1.-&.A • ARE sf: rEa L.flla. 

-End-

-10- SB 243 



46th Legislature S£1 0243/03 

1 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SENATE BILL NO. 2~3 

INTRODUCED SY lOWE 

BY RE~UEST OF THE ATTORNEY GENERAl 

A SILL FOR AN ACT ENTITLED: •AN ACT TO REVISE THE STATUTES 

REG~ROlNG THE PROCEDURE FOR OBTAINING AND DISSOlVING OR 

HODIFYlNG PREliMINARY INJUNCTIONS AND TEMPORARY RESTRAINING 

ORDERS; PROV:DING THAT TEMPORARY RESTRAINING QROERS WJLL 

EXPIRE WITHIN 10 DAYS UNlESS RENEWED; PROVIDING FOR THE FORM 

AND SCOPE OF PRELl HI NARY INJUNCTIONS ANO TEMPORIIRY 

RESTRAINING OROERS; ANB AMENDING SECTIONS li=l~~ 

21-19-301· ll~lala 27-19-305, 27-19-306, ll=U=llh 

27-l9-40lt Zl-19:\0l• 21-19-iOSa AND 27-19-406, KtA~&tiQ 

&fi!IAL.1Wi SE(.II!Jtt$ 21-.U=.llll• ZI-19-304, ZI- U::.lll.I.-AljQ 

ll::l2=i~~-~·· 

BE IT ENACTED BY THE LEGISLATURE Of THE STATE OF ~ONTANA: 

SEC.IlQH-ls__iEt1lDH_ZI:l9-ZD1a_!t.AL_li_AMEH~EU-IQ_BEA~ 

"27-19-201. When prel irain.uy injunction may be 

granted. An injunction order •ay be grante~ In the following 

cases: 

(11 when It shall appear by--~he--comple+n~ that the 

plo+n~+ff A~li~nt Is entitled to the relief demanded and 

such relief or any part thereof consists in r~straining th~ 

commission or continuance of th~ act co~plained oft either 
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for a ll•ited period or perpetually; 

(2) when it shalt appear by-the-eo•p~e+n~-o~-o~~+dov+~ 

that the commission or continuance of soee act during the 

litigation would produce a great or irreparable Injury to 

the p~e+n~+~~ •~i~; 

(l) when It shalt appear during the litigation that 

the defendon~ •d~At~-PA£tx is doing or threatens or is 

about to do or is procuring or suffering to be done so•e act 

In violation of the p'l-e+ft1:+ff&~ 41U1Ucant.'r. rights• 

respecting the subject of the action. and tendinq to render 

the judgment Ineffectual; 

(4) when it appears by-eff+dev+t that the defendon~ . 
•dy•r$B -RALLX• during the pendency of the action, threatens 

or is abOut to reDOYe or to dispose of his property with 

intent to defraud the p~e+n~tff a~~nt• an Injunction 

order •ay be granted to restrain the re1110val or 

di5oposition." 

Section 2. Section 27-19-lOlo ~CAo is a•ended to read: 

•ll-19-301. hhen notice of application required. fhe 

eeder--•ey--be--grented--~pon--or~-w+thout--not+eey--+n--the 

dYscre~+on--of--the-court-or-jodgew-an~ess-~"e-defenoen~-hes 

onswere~.-•n-wh•ch-cose-•t-eon-be-gron~ed-on~y--~pon--no~+ce 

or--en--order--to-show-eoase.-ln-no-cose-she~l-on-tnjanct~on 

order-be-+ssaed-w+tho~t-no~~ce--unless--+t--eppeers--to--the 

eourt--or--ju~ge-the~-~reeperob+e-•njury-woa~d-resa+~-by-~he 
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deley-of-9fvfn9-netfeew fx~a1=~~1id~d=ia;li=ii=ill~==ao 

Wl R.Cs:liai!blU--in.ilUKt-Uin_lbl.ll. be i s.sue~QU.LU:.ugnatlle 

DQt..U,eJo t.be adnne part.x of t.bLlillltL...iliUJ-pl.KL.-QL.Jtm 

.aki~_gf_tb~_agQli,G!iaD-tba~afQLs" 

SEtTIQH 3. THEBE IS A NE~ eta SE,IlQH-ItiAT BtAQSi 

When hearin~ on application required. Before grantinq 

an Injunction ordero the court or judge 5ha11 •ake an order 

requiring cau5e to be showno at. a specified ti•e and placeo 

why the injunction should not. be grantede and the adverse 

party ••Y in the .. ant.i•e be restrained as provided in 

27-19-30Se 

l~ll~-is-~IIQN 27~lt "''' IS AftENDEP IP BfAQl 

•28-19-303. Ti•e of granting injunction, evidence 

required. The injunction order ~ay be granted et-t~e-t+ee-o~ 

+sse+ng--t~e-s~ns-ep&ft-~-ee.p+e~-er after tbe bearjag 

at any tiee afterward before judgeent epon--e~~+dov+ts. in 

t~e--Ofte--eese,-the-eo•p+e+ntw-w+th-or-wftheat-efffdew+ts-to 

sepport-+tw-'"dw-+n-t~e-ot~erw--the--effidow+ts--she++--s~ow 

eet+sf~er+ly--thot-,eff+e+ent-9[oends-e•+st-t~ereforw Upgo 

~-bea£lng~~--P4Ct.ll.__a4¥- present 4!fid4Ki~ _ _gc__gLal 

tcstiwonx• An injunction order 5hall not be granted on the 

ee•p+e+nt-e+Ofte ~ffi4avits unless: 

(1) it-be Lhc~LI: ~u1y verified; 

I 21 

llliiYrlU 

the ~dterial allegations of the ee.p+efftt 

setting forth the qroun~s ~herP-fer fQL_1he-~~de~ 
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be •ade positively and not upon information and belief.• 

Section s. Section 27-19-lOSt MCA• Is a•ended to read: 

•z7-19-30S. Res~ro+ft+ng IemgocaL.l(__L~~aini~ or~er • 

~h~re an application for an Injunction Is made upon notice 

or an order to show cause. either before or after answer. 

the court or judge may enjoin the de~eftd&n~ AP~~f!!Il• 

until the hearing and decision of the application, by an 

order which is called a \AMQOratr restraining order. fn-no 

eese-s~ett-e-~••-re+n+n~--erder--be--+ssued--w+t~oat--not+ee 

aftless--+~--eppe~s--te--the-eeer~-·~-jadge-~~et-+rrepereble 

iftjary-woe+d-re~.tt-by-t~e-detey-ef-g+w+ng-not+eew• 

HfW_iftllQHa Section 6. For• and scope of injunction 

or restraining order. An order granting an injunction or a 

restraining order shall: 

(11 set forth the reasons for its issuance; 

121 be specific in its ter•s; 

(3) describe In reasonable detail, and not by 

reference to the complaint. or any other document• the act or 

acts sought t.o be restrained; and 

(4) be binding only upon the parties to the action; 

their officers, agents. employees, and attorneys; and those 

persons in active concert or participation with them who 

receive actual notice of the order by personal service or 

otherwise. 

~f~-lf,liJUia Section z. When restraining order may be 
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granted without notice. A te~orary restraining order •ay be 

granted without written or oral notice to the adverse party 

or his attorney only if: 

(1) it clearly appears frOM specific facts shown by 

affidavit or by the verified coaplaint that a delay would 

cause immediate and Irreparable Injury to the applicant 

before the adverse party or his attorney could be heard in 

opposition; a~d 

(2) the applicant•s attorney certifies to the court in 

writing the efforts. if any, which have been •ade to give 

notice and the reasons supporting his clai• that notice 

should not be required. 

Section 8. Section Zl-19-306• "tAt Is a•ended to read: 

•27-19-306. Security for da.ages. 111 On granting an 

injunction or restraining order, the court or judge •oy 

iball require.-exee,t-when--the--~tetey--e--eounty,--or--eny 

~ubdfvf~fon--thereof-er-e-•anfefpe+-eorporot+on-or-e-~err+ed 

per~on-+n-e-~u+t-for-dfvoree-e§ein~t-hf~-or-her-~pou~e-+~--e 

perty--ple+nt+ffy a written undertaking on-the-pe~t-of-the 

plefntfffy-wfth-~ufffe+ent-sure~e~w-to-the-effeet-thet--the 

plo+nt+ff--wflt--,ey-to-the-porty-enjetned-~ueh-de~e9e~•-not 

exeeedfng-en-e.ount-te--be--speefffed,--es--sueh--perty--Moy 

susto+n--by--ree~on--of--the-fnjanetfon-ff-the-eourt-f+nelty 

deefde-thet-the-plofntfff-wes-not--entftled--th~reto ~D--b~ 

gl~eD--h¥--~ ~ain1±££ Aff~~r~_io_~~o-~m_a~-~ne-~ouL~ 
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~D.1ll1U:LIUQlUII..t-.UlL-~~c.osu and d~ 

illi--U:Lb!Li.o.r.llUtUI or suf~b)' anx party wbo_iL.!QWll:L1g 

ll<l:t!L lltU:£! _Ill r.gollf. \U lJLeQ.j ala elL Q.Lr.e~t.r.ill uell• lbe_Wl.d er:~aklLul 

u¥-OQLbe_r.tUMI.lrvd !o danr.t.i' dw!de:r. or wbeo tbLJtAte 

iU._Il-Jtat.c_.sga!U;)'L-~WUll¥ or svbdjv Is ion thereof • or a 

IIIUliUPALr.or oor at.lQil-11~--JWLU ..... Uek i og tbe i o.lwl(.l;.lm!_gr. 

U.UUlaing.-QLWI!•-ln.....ilDX-'ilUli-11lA-'W1Lt-.iD-llL.-~UlQ!I 

U¥-~G-tho undertaking io t~_lnt.ere:r.t Of~~ 

CZ) Within ~ days after the service of the Injunction, 

the defeftdent fA!lt_~~EQ •ay except to the sufficiency 

of the sureties. lf ~~·-p~e+n~iff Hf falls to do so~ s~eh 

P••+nt+ff HE Is dee.ed to have waived all objections to 

the•· When excepted to. the ple+ntfff•s AfeLI~ 

sureties. upon notice to the defeft6ent fABIY ENJDLKfa of not 

less than Z or •ore than 5 days. ~st justify before a judge 

or clerk in the sa•e •anner as upon bail on arresto and upon 

failure to justify or if others in their place fail to 

justify at the ti•e and place appointed• the order grantinq 

dn onjunction shall be dissolved.R 

~~~-i~~QH .. Section 9. (on~ents and f i 1 ing of 

restrainin~ order granted without notice. fach te~porary 

re~training ord~r granted without notice ~ust: 

(11 be indor~ed with the date and hour of 1 ts 

issuance; 

(21 be filed im~ediately in the cl~rk•s office and 

-(>- 58 243 
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entered in the record; 

{l) define the injury and ~tate why ~ucn injury i~ 

irreparable .snd .. hy the order was gr.•nted without notice; 

and 

(4t expire by its terms within ~uch time after entryo 

not to exceed 10 days, as the court or jud9e fixes. 

~EM-SEti~a Section 10. Extension of expiration 

date. The tl•e fixed in the order for Its expiration ••Y be 

extended, for good cause shown, for a like period oro if the 

party .galnst who• the order Is directed con1entso for a 

lon9er period. The reasons for th~ extension ~st be entered 

in the record. 

NEM SECTION. Section 11. Application for injunction 

to be heard without delay. Whenever a temporary restraining 

order Is granted without notice, the application for an 

injunction ~~t be ~et for hearin1 at the earliest possible 

tlae and takes precedence over all .atters except older 

•atters of the same character. At the hearinq the party who 

obtained the temporary restra!nlnq order ~hall proceed with 

the application for an injunction, or if he does not do soo 

the court or judge shall dissolve the t~mporary rcstraininq 

order. 

Hl¥-1fC!l~ Section 12. Motion to dissolve or Modify 

restraining order. On 2 days• notice to the party who 

obtained the temporary restraining order without notice or 
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on such snor~er no~ice as the COdT~ or jvd~e •at pre$cr<be• 

the adverse par~y •ay appear and .ave that t~e ordeT be 

dissolved or ~odifieda The court shal• hear and deter~ine 

such motion •• eapeditlouslf as the ends of justice require • 

iECIIQN _21-19-llls_-!tAs__lS__!afHQEQ __ lQ 

I!.E&Ill 

•21-19-313• New undertaking for security fo11o~ing 

hearing. 0t1 a hearlftt to show cause. ~ court or judge .ay 

require a new undertaking• In the same or a different sumt 

to be given by the p+e+n~+ff ~~~tr vbp o~i~_tbe__QLdeL• 

with like sureties and to the 1ike effect as upon granting 

of the original order. The persons executing the new 

undertaking beco .. liable thereon as If they had executed It 

upon the granting of the original order. The persons who 

executed the original undertaking re•aln liable thereon 

until the new undertaking Is given and approved• and no 

longer." 

Section l"• Section 21-19-.,0lt MCAt is amended to 

read: 

"21-19-.,01. Application to dissolve or 

injunction g~•n~ed--w+~hoe~--na~+ee ~~iDS• 

modify 

ff---a" 

+njunet+oft--~eer--~--g~en~~-w+t~at-n~+ee a:beattat•-~he 

._feftdant•-•t-eny-~+ .. -hefare-~he-tr+a+• Itlf_fAB!I__~JQ~ 

MaJ apply.--apon--rea-.neb+e--na~+ee--ar-u~an-o~der-~o-shaw 

ea•se-re~arnah+e-e~-e--.pee+f+ed--~+~e--or--forthw+th--after 
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ser~~ee--~hereefy to the judge who granted the injunction 

order or to the court in which the action is brou9ht to 

dissolve or modify the saee. The application may be made 

upon ~he-eeM~le~n~-end-eff+dev+~--on--wh+ch--~he--+n;unc~+on 

order--wes--grented--er-u~on-eff+dev+~-on-per~-of-defenden~y 

w+th-er-wi~hou~-the-enswerw Bf!SQ8ABLE NOll,f __ Q& __ UfOH--A~ 

OBllf&_JlL~DiL-C.&Ull--RfiURfi&Bll-AL-A--if.lllE.IEQ_ll~LDB 

l!!!!Ec.lAIELLAeieR SERVICE IHESI;OF. IH£ Af!fLJ.r.AllatL!1Ull-.8E 

iUUOBI.f.JL_..Jll--Atf.__AfflQ!fil_ SHQIIIHG-It1Al_ltlf&L_l.L_tlQl 

iUEEli.lEtiL<iBOVNO EOR THE lttJWfr.IUULIILCJltilltiUE_QF.__Hi!Llt!f. 

~ECIION l~a SEC.JIQH 21-19-,03• MCA. _ _li _ _AafNnfQ _ _lQ 

B.f!IU 

•27-19-403. New undertaking for security following 

hearing. Upon the hearing of an application to vacate or 

modify an injunction ordert the court or judge may require a 

new undertaking. in the same or a different sum. to be given 

by the plo+nt+ff QACL~_whg_~t4inaG-~-QC~C• with like 

sureties and to the like effect as upon granting of the 

original order. The persons executing the new un1ertaking 

become liable thereon as If they had executeo it upon tn~ 

~ranting of the original order. The person> wno executed 

the original undertaking remain liable thereon untit the new 

24 undertaking is given and approved. and no longer." 

2'5 ~E~ID~-lR•--~fr.llD~-_2I=l2~in~--~'A~--lS ___ ~~~NQlQ __ ID 
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llU!li 

•z7-l9-'tOS. Befendent•• Enjoined pa[t¥'s undertaking 

for security upon dissolution. Upon the hearing mentioned in 

2l-l9-lt03t the court or judge aay vacate the Injunction 

order upon the defenden~•s eo!ojntd part¥•$ executing an 

undertaking in such fora and aaount and with such sureties 

as the court or judge shall direct. conditioned to inde•nify 

the ~+e+nt+ff QALL¥-_wha Qbtajoed tbg Injunction orde~ 

against loss sustained by reason of vacating such injunction 

order.• 

Section 17• Section ZT-19-406• MtA, is a.anded to 

read: 

•27-19-406. tosts upon dissolution. Where an 

injunction order is 9ranted w+thoat-ne~+ee A:b&A~ and the 

sa•e is afterward dissol~ed upon application of the party 

enjoined thereby, the court or jud~e to whoa the application 

to dissolve is ~ade •ay award as costs of the application. 

against the p•e+nt+ff !!~~~~EO IHE~JUfir.IIOH and 

in f~vor of thP party applying, such sua as to the court or 

judqe •ay appear just. not less t~an SlO or acre than stoo.• 

~~U~_la. __ Rf£E6lEAa-_sEr.I~i-Z1=12=lnl~--ZI=l2=3Qi1 

ll=l2=llli_AND_Zl=l2=ifll1_HC.!1_A&f_BfffA~Q. 

-End-
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