
January 24, 1979 

February 10, 1979 

February 12, 1979 

February 13, 1979 

February 14, 1979 

February 15, 1979 

February 16, 1979 

February 17, 1979 

March 20, 1979 

March 21, 1979 

March 24, 1979 

March 24, 1979 

SENATE BILL NO. 217 

IN THE SENATE 

Introduced and referred to 
Committee on Judiciary. 

Committee recommend bill do 
not pass. Minority members 
of the committee recommend 
that bill do pass. Minority 
report adopted. 

Printed and placed on members' 
desks. 

Motion pass consideration. 

Second reading, do pass. 

Considered correctly engrossed. 

Third reading passed. 

IN THE HOUSE 

Introduced and referred to 
Committee on Judiciary. 

Committee recommend bill as 
amended. 

Second reading concurred. 

Third reading as amended 

IN THE SENATE 

Returned from the House 
concurred as amended. 



March 26, 1980 

March 28, 1980 

March 29, 1979 

March 30, 1979 

April 12, 1979 

April 13, 1979 

April 13, 1979 

April 16, 1979 

April 17, 1979 

April 18, 1979 

April 20, 1979 

April 20, 1979 

April 25, 1979 

April 25, 1979 

Second reading pass consideration. 

Second reading amendments 
rejected. 

CONFERENCE COMMITTEE ACTION 

On motion Joint Conference 
Committee requested and appointed. 

Conference Committee dissolved. 
On motion Free Conference 
Committee requested and appointed. 

House rejects Free Conference 
Committee report. 

Free Conference Committee 
dissolved. 

On motion new Free Conference 
Committee requested and appointed. 

New Free Conference Committee 
reported. 

New Free Conference Committee 
report adopted in Senate. 

New Free Conference Committee 
report rejected in the House. 
On motion New Free Conference 
Committee requested and appointed. 

Free Conference Committee report 
adopted in each House. 

Sent to enrolling. 

Signed by President. 

Delivered to Governor. 

Vetoed. 
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INTRllOUCED 

A BILL FOR AN ACT ENTITLED: •AN ACT TO PROVIDE AN FXCLUSIVF 

~EMEOY UNDER STATE LAW IN THE FOR~ OF A CAUSE OF ACTION FOR 

OA~AGE~ WHEN THERE HAS BEEN A VIOLATION OF RIGHTS PROTECTED 

3Y THE FOURTH AMENDMENT OF THE CONSTITUTION OF THE UNITED 

STAT<cS AND ARTICLE llo SECTION llo OF THE MONTANA 

CONSTITUTION, IN LIEU Of EXCLUSION FROM CRIMINAL PROSECUTION 

OF uTHERWISE ADMISSIBLE EVIDENCE; TO PROVIDE FOR THE 

DISCIPLINE OF OFFICIALS CAUSING VIOLATIONS OF RIGHTS; TO 

CLARIFY THAT CRIMINAL LIABILITY IS NOT AFFECTED; TO AMENO 

SECTIO~ 46-5-104, HCA; AND TO REPEAL SECTION 46-13-302, 

.:.;cA • ..-

bE IT E~ACTEO BY THE LEGISLATURE OF THf STATE OF MONTANA: 

NEn SECTION. Section 1. Sh~rt title. (Sect ions 1 

through 14] ~ay be cited as the •Montana Civil Rights Clai•s 

Act"'. 

NEH SECTIJN. Section 2. Cause of action for damages 

ad~issibility of evidence. (l) Any p~rs~n subject to 

saarch and seizure has a cause of action for dam~ge~ If the 

search and ~eizure is in violation of the fourth aMend~ent 

of the United States constitution or Article II. section 11o 

of the Montana constitution or the law~ of Montana relating 

Lt 0565/01 

1 to search rlnd s~izure. 
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121 Evidence secured for u~e in a criminal prosecution 

in violation of the fourth aBendment of the United States 

constitution or Article 11, section 11, of th~ Montana 

constitution or the laws of Montana relating to search and 

seizur~• if otherwise admissible• may not be excluded fro• 

any cri,.inal prosecution because of such violation. 

NEW SECTION. Section 3. Exclusive re•edy. [Sections 

through 14] provides the exclusive r~•edy under state law 

for the violation of the rights of a person that are 

protected by the fourth a•end.ent of the United States 

constitution or Article llo section llo of the Montana 

constitution caused by an eaployee or agent of the state or 

Joy of its political subdivisions. 

NEW SECIION 8 Section 4. Civil liabil ity• Ill Civil 

liability under [~cctions 1 through 14) is based upon an 

affir~ative finding by a preponderance of the evidence that 

there was a violation of the constitutional or legal rights 

of a person that are protected by the fourth amendment of 

the United States c~nstitution or the Montan~ constitution 

caused by an e~ployee or agent of the state 0r any of its 

political subdivisions while the employee or agent was 

acting in th~ scope of hi~ employment or under color of law. 

{2) No ldw enforcement officer or other official 

actin,~ in the scope of his employment or und~r color of law 

-2- 56 - • -t 

- I I 
I N T R 0 D U C E D B I l l 



1 

2 

3 

4 

5 

6 

1 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

ll 

l1. 

23 

24 

25 

lC 0565/01 

is personally liable unless his ~ctinn~ wPre co•mitted 

knowingly with tha intent to violate the constitution~l or 

other legal ri~hts of any p~r~on. 

(3) Civil liability under [sections l throuoh 14] is 

exclusively aqainst the state or qovern~ental agency and not 

against the individual law enforce•ent officer or official 

if the alleged violation of constitutiondl rights is based 

upon the inadequacy or unconstitution~lity of an arrest 

w~rrant or search warrant. 

(4) The gover~ental agency employing or controlling a 

law enforce~nt officer or 

violations under [section& 

other official is liable for 

through 14] whenever such 

violations are caused by the official while acting in the 

scope of hi& e•ploy.ent or under color of law. It is not a 

defense that the act causing the violation was illegal. 

NEW SECIIOb. Section 5. Oazagas. (11 A successful 

claimant shall be awarded reasonable co-vensation for: 

(a) property da•age; 

(b) personal da•aqe; 

(c) attorney feas; and 

(d) costs. 

(2) Whenever it is detcr•ined that there was ~ 

substantial 

da .. aqes of 

violation 

not 1 ess 

of a constitutional or legal riqht, 

than S500 shall be conclusively 

presumed, plus reasonable attorney fees and costs. 
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(31 The court may, on a preli•inary motion, rule as a 

matter of law on the question of substantial violation. This 

deter~ination is binding on the 1overnment. If thP court 

;nakns a finding that the violation was not substantial, th<, 

plaintiff is entitled to have the matter submitted as a jury 

qu~stion. 

~EW SECTION. Section 6. Jurisdiction. fh~ district 

court has jurisdiction over any civil action brou~ht un1er 

[sections 1 throuqh 1~)• and such actions are governed by 

the ~ontana Rules of Civil Procedure insofwr as th0y ~re 

consistent with (sections 1 through 14]. 

NEW SECIIQN. Section 7. Venue. (1) Actions brought 

against the state shall be brought in the county in which 

the cause of action arose or in lewis and Clark County. 

(2) Actions against a political subdivision shall be 

brought in the county in which the cause of action ~rose or 

in any county where the political subdivision is located. 

NEW SECTION 9 Section B. Statute of limitation. Eac~ 

civil cause of action permitted under [sections 1 through 

14} is forever barred unless an action is begun within ? 

years after the cause of action arises. 

NEW SECIIQN. Section 9. Judgment as obli9ation of 

state or political 

obliJation of the 

subdivision. A fin<>l judgm<'nt is .~,., 

state or the political subdivisron ~nd 

shall be paid in the same manner as any other cl·,;m as • _t 

-4-
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the state o~ political subdivision. 

MEW SEC.TigH. Section 10. ~iqht of appeal -- oond not 

r~qui~e1 of stdte o~ political subdivision. The ~i~ht of 

0ppeal f~o• final judg.ent in the d"st~ ct cou~t is govcrn~d 

~f the sa.e ~ules of p~actice .,nd ~rocedure that exist for 

~rivate pe~sons. except that the state or political 

subdivision is not required to post a bond either on appeal 

or at any other ti.e during the litigation. 

Hal SECJU:W. Section 11• C.oepr-lse Of' settle .. nt. 

The attorney general, with t.''te consent of the board of 

ex.-iners 9 when the clai• is 3gainst the state; the county 

attorney, with the consent of the go.erning bodyo when Uw 

clai• is against a county; and the city attorney, with the 

consent <'f ttl<! governing body, when the clai• is against a 

city, have full charge of the litigation and are authorized 

to ~rbitrate, co-pra.iseo or settle any clai• allowed under 

[s~ctions 1 through 14], subject to the ter•s of insurance, 

if any. 

NEW SEC.TIU"• Section 12. Adainistrative action. (1t ' 

law enforce.ent officer or other official who is dete~•ined 

by ~ cou~t o~. in the absence of a court deter•ination on 

the issue. by the appropriate disciplinary authority to have 

violdted the constitutional or other legal rlqhts of a 

person by acting knowingly with the intent to violatP such 

riJhts. by acting in a grossly negligent •anner. or by 
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~ctinQ with a reckless disregard for such rights shall be 

~us~ded or disaissed, without pay. as follows: 

(at Upon the fIrst occurrence, he shall be sus~ded 

f Jr 30 d"ys. 

(b) Upon the second occurrence. he shall be suspended 

for 90 ddys. 

{c) Upon the third occurrence. he shall be suspended 

for 6 .onths. 

(dt Upon the fourt.h occurrencew he shall be 

peraanently dis•issed and is thereafter ineli9ible to ser•e 

as a law enforc ... nt officer vlth the state or any political 

subdiYision thereof. 

t21 If the violation is unusually ser I ousw the 

appropriate discipli~ry authority .ay i•pose .ore severe 

~lties than those listed In subsection (1)• 

tl) A second or subsequent Yiol at ion under 

ci rc..-stances si•llar to those surrounding a preyious 

•iolation shall be presu.ed to have resulted fro. gross 

~gligence or a reckless disregard for the person's rlqhts. 

NEW SELTIQN. Section 13. No effect on causes of 

action arising under "ontana C.o•prehensive State"lnsurance 

Pldn and Tort Clai•s Act. Nothing in [sections 1 through 14) 

affects any cause of action arising under Title z, chapter 

1, ,>arts throuqh 3, populdrly known as the Montana 

Lo.pre~nsive State Insurance Plan and Tort C.lai•s Act. 

-b- s 8 ~ '7 
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1 ~EV SECIIQN. Section 1~. Crieinal ll~bility. ~othlnq 

Z In [~ections 1 through 11) affects the cri~inal liability of 

3 a ·law enforce .. ent officer or other offici.>l who vioL.>t•>s a 

4 persJn•s rights in tne .anner described in (section ~111 ]• 

s and such officer or official is subject to prosecution far 

o crieinal trespass or any other applicable offense. 

1 Section 15• Section 46-5-10~, MCAo is a.ended to read: 

8 

9 

•46-5-1~. A~issibility in other proceedings. 

I"s·•.ru.entso articles, or things ._.tt++,o---+~" are 

10 ddMi~sible as evidence upon any prosecution or proceeding 

11 whe\.her or not the pro5eeution or proceeding is for the 

12 offense In connection with wh•ch the search was originally 

1] .ade •• 

1~ Section 1&. S..erabillty. If a part of this act is 

15 invalido all valid parts that are severable fra. the in•alid 

16 part re .. ln in effect. Jf a part of this act Is invalid in 

17 one or eore of its applications, the part reealns In effect 

18 in all valid applications that are severable froe the 

19 Invalid applications. 

20 

21 

Section 17. Repealer. 

repealed. 

Section 46-l3-30Zt HCAo is 

-End-
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A BILL FOR AN ACT ENTITLED: •AN ACT TO PROVIDE AN EXCLUSIVE 

KEKEDY UNDER STATE LAW IN THE fORM OF A CAUSE OF ACTION fOR 

O~~AGE~ WHEN THERe HAS BEEN A VIOLATION OF RIGHTS PROTECTED 

3Y THE FJURTH AMENDMENT OF THE CONSTITUTION OF THE UNITED 

STATeS AND ARTICLE IIo SECTION llo OF THE MONTANA 

CONSTITUTION• IN LIEU OF EXCLUSION FROM CRIMINAL PROSECUTION 

~F uTHERWISE AO~ISSIBLE EVIDENCE; TO PROVIDE fOR THE 

DISCIPLINE Of OFFICIALS CAUSING VIOlATIONS OF RIGHTS; TO 

CLARIFY THAT CRIMINAL LIABILITY IS NOT AFFECTED; TO AMEND 

SECTlO' 46-5-104o MCA; AND TO REPEAL SECTION 46-13-302• 

;"''CJJ.." 

~E IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEij SECTION. Section 1• Short title. l Sections 

through 14] ~ay be cited as the •Montana Civil Rights Claims 

Act". 

ttlli_SECTION. Section 2. Cause of action for damaqes 

aa~issibi1ity of evidence. (l) Any p~rson subject to 

search and seizure has a cause of action for damages if the 

search and seizure is in violation of the fourth a.endeent 

of Lhe United States constitution or Article II, section ll• 

of the Montana constitution or the laws of Montana relating 

LC 0565/01 

1 to search and seizure. 
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{Z~ Evidence secured for use in a cri~inal prosecution 

in violation of the fourth a.endment of the United States 

constitution or Article 119 section 119 of the Montana 

constitution or the laws of Montana relating to search ~nd 

seizure• if otherwise adeissible• •ay not be excluded from 

any criminal prosecution because of such violation. 

NEW SECTIQH. Section 3. Exclusive re•edy. [Sections 

through lit) provides the exclusive reaedy under state law 

for the vloldtlon of the riqhts of a person that are 

protected by the fourth aeendaent of the United States 

constitution or Article IIo section llt of the Montana 

constitution caused by an eeployee or agent of the state or 

~ny of its political subdivisions. 

NEW SECTION. Section 4• Civil liability. (1) Civil 

liability under {sections 1 through lit] is based upon an 

affirmative finding by a preponderance of the evidence that 

there was a violation of the constitutional or legal rights 

of a person that are protected by the fourth amendment of 

the United States constitution or the Montana constitution 

c~usod by an ~~ployee or agent of the state or any of its 

political subdivisions whil~ the eeployce or dgent was 

acting in the scope of his e•ployment or under color of law. 

( 21 No l<~w enforcesent off i C<'r or other offici a 1 

actinQ in the scope of his employment or under color of law 
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is personally liable unless his actions were comaitted 

knowingly with the intent to wlolate the constitutionel or 

other legal riyhts of any person. 

{3) Ciwn 1 lability under (sections 1 through l<t] is 

exclusively against the state or governmental agency and not 

against the individual law enforcement officer or official 

if the alleged violation of constitutional rights is based 

upon the inadequacy or unconstitutionality of an arrest 

~arrant or search warrant. 

(ltJ The govern.ental agency e~ploying or controlling a 

law enforce.ent officer or other official is liable for 

violations under [sections 1 through lit] whenever such 

violations are cuused by the official while acting in the 

scope of his a.ploy.ant or under color of law. It is not a 

defense that the act causing the violation was illegal. 

NEW SECTIQN. Section S. Oaaages. (1) A successful 

claiaant shall be awarded reasonable coapensatlon for: 

(a) property daaage; 

(b) personal damage; 

Cc) attorney fees; and 

(d) costs. 

(2) Whenewer it is determined that there was a 

substantial violation of a constitutional or legal right• 

da~ages Gf not less than S500 shall be conclusively 

presueed, plus reasonable attorney fees and costs. 

-3-

l 

2 

3 

4 

5 

, 
7 

8 

9 

10 

11 

12 

13 

l't 

u 

lb 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 056S,t-01 

C3) The court eay. on a preliminary •otion, rule as a 

matter of law on the question of substantial violation. This 

determiOdtion is binding on the 1ovcrnment. If the court 

~akP.S a finding t!,at the violation was not substantial, the 

plaintiff is entitled to have the matter submitted as a jury 

QUt-~sti on. 

~EW SECTION. Section b. Jurisdiction. Th~ district 

~ourt has jurisdiction over any civil action brou~ht under 

(sections 1 throuqh 14]• and su~h actions are governed by 

the uontana Rules of Civil Procedure insofar as th~y ~re 

consistent with [sections 1 through 14]. 

NEW SECTION• Section 7. Venue. (l) Actions brouqht 

against the state shall be brought in the county in which 

the cause of action arose or in Lewis and Clark County. 

(2) Actions against a political subdivision shall b~ 

brouqht In th~ county in which the cause of action arose or 

in any county where the political subdivision is lo~ated. 

MEW SECTIQN. Sections. Statute of li~itation. Ea~ 

civil cause of action permitted under [sections 1 through 

14) i~ forever barred unless an action is begun within 2 

years after the cause of action arises. 

NEW SECTION. Section 9. Judgment as obligation of 

state or political subdivision. A final judgment is an 

obli1ation of the state or the political subdivision and 

shall be paid in the same manner as any other claim against 

-4-
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the state or pol1tical subdivision. 

2 NEW SECTION. Section 10. Right of dppeal -- oond not 

3 required of state or political subdivision. The right of 

4 appeal fro• final judg•ent in the district court is governed 

., b"f the sa11e rules of practice and procedure that exist for 

6 private persons, except that the state or political 

1 subdivision is not required to post a bond either on appeal 

!\ or at any other ti11e during the litigation. 

9 NEW SECTION. Section 11. to.pro•lse or settl e.-ent. 

1Q The attorney general, with the consent nf the board of 

11 examiners, when the clai11 is against the state; the county 

12 attorney, with the consent of the governing bodyo when the 

13 claim is against a county; and the city attorney, with the 

14 consent of the governing body, when the claia is against a 

15 city, have full charge of the litigation and are authorized 

16 to arbitrate, co11pra.iseo or settle any clai• allowed under 

17 [s~ctions 1 through 14]• subject to tne ter11s of insurance, 

18 if any. 

19 NEW SECTION• Section 12• Ad•inistrative action. (1) A 

20 law enforcement officer or other official who is deter•ined 

21 by 3 court or, in the absence of a court deter11inatlon on 

22 the issue, by the appropriate disciplinary authority to have 

23 violated the constitutional or other legal rights of a 

24 person by acting knowingly with the intent to violate such 

25 rights, by acting in a grossly negligent sannero or by 
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acting with a reckless disregard for such rights shall be 

suspended or dismissed. without payo as follows: 

(a) Upon the first occurrence• he shall be suspended 

for 30 days. 

(b) Upon the second occurrence, he shall be suspended 

for 90 days. 

(c) Upon the third occurrence. he shall be suspended 

for 6 aonthso 

(d) Upon the fourth occurrence, he shall be 

peraanently dis•issed and is thereafter ineligible to serve 

as a law enforce.ent officer with the state or any political 

subdivision thereof. 

(2) If the violation is unusually serious, the 

appropriate disciplinary authority aay i~pose •ore severe 

~enaltie~ than those listed in subs~ction {l)o 

0) A second or subsequent violation under 

circuastances siailar to those surrounding a previous 

violation shall be presuaed to have resulted fro• gross 

negligence or a reckless disregard for the person's rights. 

NEW S~CTIQN. Section 13e No effect on causes of 

action ~rising under Montana Comprehensive State Insurance 

Plan and Tort Clal•s Act. Nothing in [sections l through 14] 

affects any cause of action arising under Title 2o chapter 

~. ,>arts throuqh 3o popul~rly known as the Montana 

Co~prehensive State Insurance Plan and Tort Claias Act. 
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1 NEW SECTlQHe Section 14• Crleinal liability. Nothing 

Z In [sections 1 through Ill affects the criainal liability of 

3 a la~ enforcement officer or other official who violJtes a 

4 person•s rights in the aanner described in [section 4(1)]• 

5 and such officer or official is subject to prosecution for 

o crieinal trespass or any other applicable offen~e. 

1 

8 

9 

Section 15. Section 46-5-10~, "CAt i~ aeended to read: 

·~-5-l~. A~lsslbility In other proceedings. 

Ins'tru-ntso articles• or things ~ewfw~+y--~tee are 

10 adaissible as evidence upon any prosecution or proceeding 

11 whetner or not the prosecution or proceeding is for the 

12 o'fen~e In connection with which the search was originally 

13 aade.• 

14 Section 16. Severablll'ty• If a part of this act is 

15 invalid, all valid parts tn.t are severable fro. 'the Invalid 

16 part reaain in effect. If a part of this act Is Invalid In 

ll one or •ore of its applications, the part reaains In effect 

18 in all valid applications that are severable froe the 

19 invalid applications. 

20 Section 17. Repealer. Section 46-13-302, MeAt is 

21 repealed. 

-End-
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INTRODUCED BY 

A BILL FOR AN ACT ENTITLED: "AN ACT TO PROVIDE AM EXCLUSIVE 

REMEDY UNDER STATE LAW IN THE FORM OF A CAUSE OF ACTION FOR 

DAMAGES WHEN THERE HAS BEEN A VIOLATION OF RIGHTS PROTECTED 

BY THE FOURTH AMENDMENT OF THE CONSTITUTION OF THE UNITED 

STATES AND ARTICLE llw SECTION 11w OF THE MONTANA 

CONSTITUTION. IN Ll EU OF EXCLUSION FROM CRIMINAL PROSECUTION 

OF OTHERWISE ADMISSIBLE EVIDENCE; TO PROVIDE FOR THE 

DISCIPLINE OF OFFICIALS CAUSING VIOLATIONS O~RIGHTS; TO 

CLARIFY THAT CRIMINAL LIABILITY IS NOT AFFECTED; TO AMEND 

SECTION 46-S-104w MCA; AND TO REPEAL SECTION 4b-l3-30Zw 

11CAo" 

BE IT ENACTED SY THE LEGISLATURE OF THE STATE OF MONTANA: 

NE~ SECTIQNe Section 1e Short title. (Sections l 

through 14] may be cited as the •Montana Civil Rights Claims 

Act•. 

NEW SECTIQN. Section l• Cause of action for damages 

admissibility of evidence. (1) Any pe~son subject to 

search and seizure has a cause of action for daaages If the 

search and seizure is in violation of the fourth a.endaent 

of the United States constitution or Article llw section 11• 

of the Montana constitution or the faws of Montana relating 
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to search and seizure. 

(2) Evidence secured for use In a criainal prosecution 

in violation of the fourth aMendaent of the United States 

constitution or Article II• section llw of the Montana 

constitution or the laws of Montana relating to search and 

selzurew if otherwise adaissible. aay not be excluded fro• 

any crl•inal prosecution because of such violation. 

NEM SEtiiQH. Section 3• exclusive reaedy. (Sections 1 

through 14] provides the exclusive reaedy under state law 

for the vloldtlon of the rlqhts of a person that are 

protected by the fourth a.endaent of the United States 

constitution or Article llw section 11• of the Montana 

constitution caused by an eaployee or agent of the state or 

any of its political subdivision&. 

NEW SECTION. Section 4• Civil liability. (1) Civil 

liability under [sections 1 through 14] is based upon an 

affiraative finding by a preponde~ance of the evidence that 

there was a violation of the constitutional or legal rights 

of a person that are protected by the fourth aaend•ent of 

the United States constitution or the Hontana constitution 

caused by an e~p1oyee or agent of the state or any of Its 

political subdivisions while the e~ployee or agent vas 

acting In the scope of his eaployaent or under color of law. 

{2) No ldV enforcement officer or other official 

actinq in the scope of his employment or under color of law 
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is personally liable unless his actions were ca..ltted 

knowingly with the intent to violate the constitutional or 

other legal rights of any person. 

(3) Civil liability under (sections l through 1~] is 

exclusively against the state or govern .. ntal agency and not 

against the individual law enforce•ent officer or official 

if the alleged violation of constitutional rights is based 

upon the Inadequacy or unconstitutionality of an arrest 

warr.nt or search warrant. 

(~) The gover~ental agency e•ploying or controlling a 

law enforc ... at officer or other official Is liable for 

violations under [sections 1 through 1~] whenever such 

violations are caused by the official while acting in the 

scope of his a.ploy•nt or under c~lor of law. It h not a 

defense tiNt: tae act c-sing the violation w• 111ega1. 

NEW SECIIQN. Section s. Oa•ages. (lJ A successful 

clal•ant shall be awarded reasonable co•pensatlon for: 

(a) property da.age; 

(b) personal daaage; 

(c) attorney fees; and 

(d) costs. 

(2) Whenever it is deter•ined that there was a 

substantial violation of a constitutional or legal right, 

daaages of not less than 5500 shall be conclusively 

presu .. d, plus reasonable attorney fees and costs. 
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(3) The court eay, on a preli•inary •otion, rule as a 

•atter of law on the question of substantial violation. This 

deteraination is binding on the government. If the court 

aakes a finding that the violation was not substantial, the 

plaintiff is entitled to have the aatter subaitted as a jury 

question. 

NEW SECTIONe Section 6. Jurisdictione The district 

court has jurisdiction over any civil action brought under 

[sections 1 through 1~], and such actions are governed by 

the ~ontana Rules of Civil Procedure Insofar as they are 

consistent with [sections 1 through 1~]. 

HEM SEtTIQNe Section T. Venue. (1) Actions brought 

against the state shall be brought in t~ county in which 

the cause of action arose or In Lewis and Clark County. 

{2) Actions against a political subdivision shall be 

brought In the county In ~hich the cause of action arose or 

in any county ~here the political subdivision is located. 

NEW SEtTJQN• Section a. Statute of li•itation. Each 

civil causa of action per•ltted under [sections 1 through 

1~) is forever barred unless an action is begun within 2 

years after the cause of action arises. 

NEW SftTIQN• Section 9e Judgment as obligation of 

state or political subdivision. A final judgaent is an 

obligation of the state or the political subdivision and 

shall be paid in the same •anner as any other claim against 
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the state or political subdivision. 

NEW SECIIQN. Section 10. Right of appeal -- bond not 

required of state or political subdivision. The right of 

appeal fro• final judgaent In the district court is governed 

by the sa•e rules of practice and procedure that exist for 

private persons, except that the state or pol itlcal 

subdivision is not required to post a bond either on appeal 

or at any other ti•e during the litigation. 

NEW SEC:TION. Sectl on lle C011pr011lse or setue-nt. 

The attorney general, with the consent of the board of 

exaeinersw when the clai• is against the state; the county 

attorney, with the consent of the governing bodye when the 

claim is against a county; and the city attorney. with the 

consent of the governing bodye when the clal• is against a 

city, have full charge of the litigation and are authorized 

to arbitrate, compr011isew or settle any clai• allowed under 

[sections 1 through 14]w subject to the teras of insurance, 

if any. 

NEW SECTION. Section 12• Adainlstrative action. (1) A 

law enforcement officer or other official who is detereined 

by a court or, In the absence of a court detar•lnatlon on 

the issue, by the appropriate disciplinary authority to have 

violated the constitutional or other legal rights of a 

person by acting knowingly with the intent to violate such 

rights, by acting in a grossly ~egllgent •anner• or by 
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acting with a reckless disregard for such rights shall be 

suspended or dis•lssedw without pay. as follows: 

(a) Upon the first occurrence, he shall be suspended 

for 30 days • 

(b) Upon the second occurrence. he sh•ll be suspended 

for 90 days. 

(c) Upon the third occurrence. he shall be suspended 

for 6 eonths. 

(d) Upon the ,_,.th ocawr etiC4h he shall be 

permanently dis•issed and Is thereafter Ineligible ~o serve 

as a law enforce .. nt officer with the state or any political 

subdivision thereof. 

(2) If the violation is unusually serious, the 

appropriate disciplinary authority .ay i•pose aore severe 

penalties than those listed in subsection (11• 

(3) A second or subsequent violation under 

circugstances sl•ilar to those surrounding a previous 

violation shall be pre~u•ed to have resulted fro• gross 

negligence or a reckless disregard for the person•s rights. 

NEW SfCTIQNs Section 13• No effect on causes of 

action arisinq under Montana Co•prehensive State Insurance 

Plan and Tort Clal•s Act. Nothing in [sections 1 through lit] 

affects any cause of action arising under Title z, chapter 

~. parts 1 throuqh 3w popularly known as the Montana 

'o•prehensive State Insurance Plan and Tort Clal•s Act. 

-6- SBQ.\7 
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1 MEM $£CTJQN. Section 1~. Criainal liability. Nothing 

2 in [sections 1 through 131 affects the crlalnal liability of 

3 a law enforce.ent officer or other official who violates a 

4 person's rights in the aanner described in {section 4(1))• 

S and such officer or official is subject to prosecution for 

6 crialnal trespass or any other applicable offense. 

7 

8 

9 

Section 15• Section 46-S-lD+o MCAo is aaended to read: 

·~-5-104. Adaissibility in other proceedings. 

Instr.-ntso arti cleso or things 'hwftt+ty--flt+-e are 

10 adaissible as evidence upon any prosecution or proceeding 

11 whether or not the prosecution or proceedln9 h for the 

12 offense In connection with which the search was originally 

13 aade.• 

1~ Section 16• Severability. If a part of this act Is 

15 invalldo all valid parts ~t are severable fr~ the invalid 

16 part re.aln in effect. If a part of this act. Is Invalid In 

17 one or 80re of its applications. the part reaalns In effect 

18 in all valid applications that are severable froe the 

19 invalid applications. 

20 Section 17. Repealer. Section ~6-13-302o ftCAo is 

21 repealed. 

-End-
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SENATE SILL NO, Zll 

INTRODUCED BY B, BROWNo TURNAGEo RASMUSSEN, STIMATZo RYAN 

A SILL FOR AN ACT ENTITLED: •AN AtT TO PROVIDE AN-E~~VS.VE 

A REMEDY UNDER STATE LAW IN THE FORM OF A CAUSE OF ACTION 

FOR DAMAGES WHEN THERE HAS BEEN A SUBSTANTiAL VIOLATION OF 

RIGHTS PROTECTED BY THE FOURTH AMENDMENT OF THE CONSTITUTION 

OF THE UNITED STATES~ AHa ARTitLE llo SE6~f8H SECIIQNS 10 QR 

1h OF THE MONTANA CONSTITUTION~HY-8F.& OJ JHE LAMS ...Jif 

HQNIANA RELATING TO SEARCH AND SEIZUBE AND TQ &£VISE THE 

EXCLUSIONARY RUL£• RELATING TO THE EXCLUSION FROM CRIMINAl 

PROSECUTION OF OTHERWISE ADMISSIBLE EVIDENCE; TO PROVIOE FOR 

THE DISCIPLINE OF OFFICIALS CAUSING VIOLATIONS OF RIGHTS; TO 

CLARIFY THAT CRIMINAL LIABILITY IS MOT AFFECTED; TO AMEND 

SEE,t8N SECTIONS ~6-5-1D' AND !6-13-302, MCA~-AN&-~8--R£?£6~ 

5EE,t8N-,6-i3-38~-MfA,• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

fi.EiLnt.Il.aL Sect I on 1. Short title. {Sections l 

through i' ~] •ay be cited as the •Mont4na Civil Rights 

Cl al11s Act•• 

NEW S~CTION. Section z, Cause of action for da•ages 

ad11issibility of evidence. (1) Any person subject to 

search e"d DB seizure has a cause of action for da•ages 

~B [SECTIONS 1 IHBQUGH l3] If the search end QB seizure 

1 

2 

3 

it 

5 

6 

7 

8 

9 

10 

11 

l2 

13 

1~ 

15 

16 

11 

111 

19 

20 

Zl 

Z2 

Z3 

Zit 

25 

SB 0217/02 

is in 1UaiiANilAL violation of the fourth a .. ndaent of the 

United States constitution~ or Article ll• see~+en SECTIONS 

1A--Q& 11• of the Montana constitution~ or the laws of 

Montana relating to search and seizure. 

{2) Evidence secured •or-...-+~e-e.+~-pP&eeewt+on 

In ~QNSUOST6NTIAL violation of the fourth aaendaent of the 

United States constitution• or Article II• sect+eft SECIJQNS 

14-Wl llo of the Montana constitution~ or the laws of 

Montana relatln~ to search and seizure• If otherwise 

a~issibleo .ay not be excluded fr011 any crlalnal 

prosecution because of such flllr!SUBST&HII"'- violation. 

~-.-~Oft-h--Ewe4-tts+-;--r.-dyw--fSee~+ons 

r~P~i~i-pPow+dee-~....._d-+Ye-__ dy-_ .. eP-Stlft--~ew 

for--the--v+o+et~--ef--the--r~~··-ef--e--peP•~~-ere 

prfteeted-hy-the--•owrth--e .. n, .. ~ ef--the--vn+ted--Ste~s 

etlftStit~+o"--.p--A~+e .. --f .. --.ee~on--ti.--ef-~he-Mo"*eft• 

eo"~+t~eft-eewse,-by-eft-..p+oyee-er-eg~-of-the-.tete--er 

-y-of-+ts-po++t+eet-e~'*v+•+o~· 

S£tiiCB_la THERE IS 6 NEV MCA SECTIQN THAI 8EAOS; 

Oeterainatlon of substantial Yiolation. (1) A violation 

of the fourth aeendaent of the United States constitution; 

Article IIo sections 10 or 11• of the Montana constitution; 

or tha laws of Montana relating to search and seizure is 

considcrad to be substantial If the violation aeets the 

criteria of subsections (2) or {3)• 

-2- se 211 
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(2) A violation Is considered substantial If It was 

gross and willful. 

(3) A violation that is not classified as substantial 

under subsection (2) way be considered substantial by 

considering the following criteria& 

(a) the extent of deviation fro• lawful conduct; 

(b) the extent to which the violation was willful; 

(c) the extent to which privacy was violatedl 

(d) whether. but for the vlolatlone the things seized 

would have been discovered; 

(e) the extent to which exclUsion will tend to prevent 

violation of the search and seizure constitutional and 

statutory provisions; and 

Cf) the extent to which the.violation prejudiced the 

rights of effected Individuals to defend t~elves In 

cri•lnal prosecutions. 

NEM SE,TIQNe Section o\e Civil liabilltye (1) CIVil 

liability under (sections 1 through .. ll) Is based upon en 

eff+_.t+¥e-f+ft41~ £IUXlf. by a preponderance of the ev I dance 

that there was a SUBSTANTIAL violation of the eenst+tat+ane+ 

or-+ege+ rights of a person that are protected by the fourth 

aeen~ant of the United States constitution ora ARTICLE 11. 

SE,TIQN\ 10 QB 11 Qf the Montana constitutionl QR THE LAMS 

Of MQNTANA RELATING IQ SEARCH AND SEIZURE caused by an 

e.ployee or a9ent of the state or any of its political 

-)- SB 211 
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subdlvlslonsa ~-~he ---~..-or-etent-wes-eet+ftl-+n--the 

uo,e-~-M•-.p'-y•m:-or-~f'-e.-lef'-ef-f.ew. 

tit--Ne--tew--eftfef'C~--effie.t"--or--other--aff•e+et 

eet•nt-+n-the-seepe-ef-h+e-..ptey .. nt-er-ander-eof.ef'-ef--f.ow 

+s--per.enet.,--l+e~e--.n .. ee-~--ee~+ane--were-eo.•+~~ed 

kftow+nt.,_~.he-~t-te-w+et.-o-•he--eenet+tat+enal--ef' 

ethor-•.,e+-ri9hte-ef _, ,..._,.. 

t*tLil tivll liability under (sections 1 through t~ 

lll is exclusively agalns~ the state or governMental agency 

an4 not against 

official if the 

STATUJQIJ rights 

tha individUal law enforce .. nt officer or 

alleged violation of constitutional 01 

MAS NQI CAUSEQ IJ THE QFFIC£8 DB QEEitiAL 

~ Is based EIC4USJyELJ upon the Inadequacy or 

unconstitutionality of an arrest warrant or search warrant. 

t+tLll The governeental agency eeploylng or 

controlling a law enforce .. nt officer or other official is 

liable• JOINTLY AND SEVERALLY WITH THE OEE1~8__Q&__DlHEB 

QFFICJAL• for violations under (sections 1 through t~ ll) 

whenever such violations are caused by the QFEltEB OR 

official while acting 

under color of law. It 

In tha 

Is not 

causing the violation was Illegal. 

scope of his e•ploywent or 

a defense that the act 

Ctl MHEMfVEI A LAM EMEQBCEI£81 Dffl,IAL Q&_ANJ QTHER 

PEISQN IS RESPQMSIDLE EQB A YIDLATIDN UMQf& LiE£1lQKi__l 

IHIQUGH l~J WHILE ACIIMQ QUTSID£ IH£ S~PE Of-Hli-£ePLQXHENT 

-·- $8 217 
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AtiQ_-HQI UNQEB COLOR Of LAW1 HE IS PEBSQNALLY LIABLE 1D-IHf 

tfaiDN WHOSE RlGijJS ¥ERE VIOLATED. 

NEH SECTIQN. Section 5. Daaages. tit-A WHENEYEB_ll_l1 

QEIEBMINED THAT THEBE MAS A $UBSTAN11Ah YIDLAJJQ~ Of A 

~JUTIO~Al QB_ LEGAL RIGHI• A successful clai•ant shall 

be awarded reasonable coepensatlon for: 

t•tLll property damage; 

'fbU..U personal da.agei 

tet.LlJ. attorney fees; and 

tdtLU costs. 

tit--Wheftever-~--•s--det:ePe+ned--t:het:--there--we~---e 

~bst:e~+ .. --Y+o .. t:+en--ef--e-e~+t:~+Ofte\-or-~et-r+ght• 

de~--o•--not:--\es,--t:heft--1§88--~\\--be---eene._s+~y 

pres~edy-p+~-r~oneble-et:torney-.... -8ftd-eests• 

t~t--f he--e-t:-eey w en e-JWe++_e+net"y--t+o "'w-rttl e-n-e 

eet:ter-e•-l..-~-t:~~+eft-o.-~~t:eftt:+ol-¥+ol~+o"•-•h+• 

det:ere+ftBt+~-+s-b+nd+ng-~-the--gove~ftt:·--lf--the--eo~t 

eekes--o-•+ftd+ng-t:het:-t:he-¥+~t:~-wes-ft0t-substeftt+e+•-t:he 

p+e+nt+f•-+s-ent:+t:+ed-t:o-he.e-t:he-eetter-e~b•+tted-es-e-jttry 

qttest+onw 

HEK-S~tTION. Section 6. Jurisdiction. The district 

court has jurisdiction over any civil action brought under 

[sections 1 through \4 lll• and such actions are governed by 

the Montana Rules of Civil Procedure Insofar as they are 

consistent with (sections 1 through 14 ll]• 

-s- SB 211 
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~~ Section 1. Venue. (1) Actions brought 

against the state shall be brought in the county in which 

the cause of action arose or-+n-~ew+s-end-~terk-~ottn~y. 

(Zt Actions against a political subdivision shall be 

brought in the county in which the cause of action arose or 

In any county where the political subdivision Is located• 

tiEV SEC!lQHa Section 8. Statute of li•itatlon. Each 

civil cause of action per•itted under (sections 1 through t~ 

~] is forever barred unless an action Is begun Mlthln 2 

years after the cause of action arises. 

~t.llQtia Section q. Judg•ent as obligation of 

state or political subdivision. A final judgeent AGAINST IH~ 

STATE 08 A POliTICAL SUSDIYISIQN Is an obligation of the 

state or the political subdivision and shall be paid in the 

sa.e eanner as any other clale against the state or 

political subdivision. 

bfK-SftllUH• Section 10. Right of appeal -- bond not 

required of state or political subdivision. The right of 

appeal froe final judg•ent in the district court Is governed 

by the same rules of practice and procedure that exist for 

private personso except that the state or political 

subdivision Is not required to post a bond either on appeal 

or at any other tl•e during the litigation. 

~~~~E~ifeH1--See~+&n-tt.--~o•pro•+se--or---set~+e•en~. 

fhe--e~to~r.ey--~efteret.--w+~h--the--eonsent--o~-the-boer~ of 

-6- SB 217 
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ew .. ffterew-wheft-~ho-e+e+•-+•-e98+nst-~he-stetot--the--eoenty 

e~Pfteyw--w+th--the-eonsent-of-th4-~o.e~n+ng-bedyw-when-the 

ete+e-+s-ege+nst-e-coafttyt-eftd-the-eity-ettorneyw--w+th--tho 

eonsent--of--tho-go¥ern+ng-bo6y•-•"-n-the-ete+e-+s-ega+nst-a 

e+tyy-h&we-fa++-eherge-of-the-t+t+gat+on-end-ere--oathor+red 

to--arb+treta.-e .. p~o-+sew-or-sett+e-eny-ele+•-e+towed-ander 

fseet+ons-t-t~oagh-t~i•-•abjee~-to-the-ter•s-of--+nsareneew 

+f-OftY• 

KEK-lftiiD!a Section 11. A6e+n+strot+ee-------eet+one 

DISCIPLINARy A£110Ne Cl) AN ACIJO! MAX IE tOMMEb(ED IN -lH£ 

DISTRICT tOijRI TO QETEB!INE If A kAM ENFQRCEMENI OfFitEB DB 

DIHfl OFFICIAL HAS KNOWINGLY QB IN 

M4NHEI CQBMIIIEQ 6 SUDSIANIIAL YIOLIIIQN QF IHE EQUBIH 

AMENDMENT Qf THE UNITED SIATf$ CQNSIITUIIO!l__A&IltLf__ll£ 

UUIQHS 10 QB ll Of Tijf MONI&lJI CONSTIIUUOfU QB IKE LA!iS 

BE BBQUGHI BY THE tQUNJY IIJQBNEJ ON HIS QW~ Qfi~Rela&IlQB 

INQ SHILL BE BBQUGHJ BY THE CDUNIJ 6JTQRK£Y_ MijENEYEB A 

PETIIIQN IS fiLED KIJH HIS offiCE REQUESTING SUCH A~llQH 

JO BE BBQUGHJ: PRoviDED IHII IHE PETIJIQN IS HOI ~IDE IN BID 

fAIJH• IN ICJIQN AGIINSJ A NQNELECJED OffiCER OR QffltiAl 

lHILL BE A CIVIL ACTION SUBJECT JO IHE RULES PE-'lYIL 

PIOtEOURE• AND AN ACTIQN AGAINST IN fLEtJEQ OFflCfB__O& 

OffiCIAL SHILL DE A CRIMINAL ACIIQN FQR ofFICIAL MlSCQHQUCI• 

AS pROviDED EPI IN 45-l-401. If TH£ CQUNIY AIIQBN£Y E6lL~ IQ 

-1- sa 217 
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ICJ QN IHI PEJIIION• JHi fEIJIIQI~I OIY ElL~ fQJ A WBJI Qf 

~us 10 CQMPiL ltii tQUNIY IIIPBMEY IO ~ AtiiQN. IE 

IH£_-HIJJ I$ I$$U£Ds JH£ PEIIIIQU£8 $HALL R~~~Ii-&tiD 

4~~ E£E$ FIQ8 Ibi CQUNIY I~UBBEO IN -SEtYRIHG IH~ 

~ 

tttLZl A NON£L£ti£D taw enforcement officer or other 

official who is deter•lned by a court ~·-+n-the-obeenee--o# 

e--eowrt--de~er•lnet~--OR--t~-+.s ... --by-the-epp~opriete 

~ee+pt+nery-.. ther+ty-to-heee-w+o~eted--the--const+tationa~ 

er--ot~--t.get-ri9hte-of-e-person-by-eet+ng-knON+n,~y-w+th 

the-in~eftt-~e-yio+ete-... h-r~tey-by-oet+n9--+n--e--gross+y 

ne~++tent-.. nner.-o~-ee~+n,-w+th-a-reektess-dis~•90~d-fo~ 

.. eh--r+ghte JD HIYE ICJ£0 KNOWINGLY oB IN A GROSSLY 

NEGLIGENT MANHER IN SuBSTINIIIL VIDLAJiPN Of THE FQURTH 

AMENDMfNI Of THE UIIJED $J&TES tQN$JIIUIIQNi_l&IltLE-lls 

S£tJIONS 10 Q8 llt QE THE MONTANA CQNSTITUIION; OR THE ~ 

of MONTINI BELAIING ID SEARCH AND SEIZURE shall be suspended 

or dlselssed.-.+~-pey. as follows: 

caJ Upon the first occurrence• he shall be suspended 

fer-3&--daye ~IIHOUl PIX EQB I PERIOD OF TIME ID--Df 

DEIEBMINED BY JUE CQUBI• 

(b) Upon the second occurrence. he shall be •~pended 

fer-98-deyee 

tet--tipoft-t~~h+rd-oee~reneey-he-eha+~--be--s~pended 

for-r~Me 

-·- SB 217 
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idt--Ypen---~~----~h---oee~enee.---he---she++--be 

pe~~anently dis•issed and is thereafter Ineligible to serve 

as a law enforce.ent officer with the state or any political 

subdivision thereof. 

i~--lf---~e---w+e~--+s--e~s.~+y--ser+eas.--~he 

epprepr+~e-4+se+p++nery-e~r~y-.. y--+~s•--•ore--severe 

pene+~+es-~heft-~he•e-++-.. &-+n---~on-tlt• 

t~t--•----seeond----er---•~·~•en~--wio+et+on---•~er 

e+re~nees--s+a+...--~-the .. --... ro~n6+ng--e---prew+~s 

v+~e~+en--•het+--be--pres...e--to hefe re,.+ted-fre•-gress 

neg+igenee-er-e-reek+ess-d+sregar&-fer-~e-persen~s--r+gh~s• 

(31 IF THE CQUNTY ATTQBHEX IS THE SUBJfCI _Qf__A 

PEIIIIQNo IHE AIIQBMEX ifNesaL HAS THE QUTX ID BRING AN 

AkllDti--UUQ£8- THIS SECTIQN SUBJECT 10 THE PBOVISIDNS QE 

illUfU.lWLLlla 

KiW SECTJQN. Section 12. No effect on causes of 

action a~islng unde~ Montana Coaprehenslve State lnsu~ance 

Plan and To~t tlal•s Act. Nothing In (sections 1 through lit 

111 affects any cause of action a~ising under Title 2o 

chapter 9o parts 1 th~ough 3o popularly known as the Montana 

tomp~ehensive State Insurance Plan and Tort Claims Act. 

UfW-SttllDti& Section 13. Crl•lnal liability. Nothing 

In (sections 1 through~~ lZi affects the c~lminal liability 

of a law enforce•ent office~ or other official who violates 

a person's rights In the .anne~ described In (section ltttt 

-9- SB 217 
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~1· and such officer or official Is subject to 

prosecution for crl•lnal trespass or any other applicable 

offense. 

Section 1~. Section lt6-S-10it• MCAo Is aaended to read: 

•~te.-S-10~. Adaissibility in other p~oc-dings. 

+ns~r•~ fla UNLESS THE SEARCH 08 SEIZURE W6S__a&Qf_~ 

$UBSIAMIIAL_ YIQLAIIQN Of IH~ FQURIH 6MENQft~NI OF THE UNITED 

1IA1ES CQHSIITUTIQNI 6BIICLe llo SECTIONS 10 08 llw QF IUE 

MOMra•a cg•srxxUJtQN: 01 THe Laws DE MPMIAHl-BEL&JING ro 

SEAIGH ANQ S~JZUBE• INSIBU!fNTSo articles, or things 

·~~•y--se+rad J11Z£A are ad•lsslble as evidence upon any 

pro~ecvtion or proceeding whether or not the prosecution or 

proceeding is for the offense In connection with which the 

sea~ch was orlglnal'y aade. 

~ JUt Dtlta!lft&TIOM Qf WHEIUEB A VIQLAJIQN --11 

lUDSI!HilAL __ QB_ NOT IS TO BE NAOE USING IKE GIJIEIIA ll 

tSEtllON 3 ]e• 

~gH lSa SE,JIQN ~6-lJ-302• M£4• 1$ 6~--IQ 

&UQ_t 

•46-11-302. Motion to suppress ewidence Illegally 

seized. (1) A defendant aggrieved by en-~ewf~~-seereh--end 

seh1H'e AJt~b_Q£ seizunt qde In s;yb5Jt.imt.i.AL.!t.l!U4t.~ 

tbe _ _foiLtttL -Aeeru!uaL_of..._tbe cons Utl,ttl.Qo.___oL1bLUQile.d 

$t4t~l-A£tLklc_.l.l~--•~tlons;__lQ__oc __ ll£__Qf__ib§__Hoo~ao~ 

'-£1M t.i tut.lllnL _QL t bLl.AttL.oLI!ont.a.oiL.I.elllU.~t.Q_ UALCJL..a.n.tl 
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ulzyre _, -ve t.he court to suppress as eYicfence enrthlng 

so obtained. The ~otion shall be in ~rltlng and state facts 

showing wherein t.h~ search end ~ seizure were-ant .. t.+ ~ 

a sybs\aotlal yiglatiAO• 

C2t The eotion shall be •ade before trial unless for 

6 good cause shown the court. shall otherwise direct. 

., (J) fhe defendant. shall give at least 10 days' notice 

a of such 110tl on to the attorney prosec:utl ng or such other 

9 ti .. as the court ••J dlrec•• The defendant shall serve a 

10 copJ of the notice and 110tlon upon the attorney prosecuting. 

11 C~t Jf the allegations of the eotlon state facts which 

12 if true show' that the search end Q£ seizure were-oft+ewfat 

13 Ml' • sybstontiaJ yiql«&lon• the court shall conduct a 

1~ he..-lng Into the -rlts of the 110tion. The burden of proving 

15 that. t.he search end u seizure -..---+ewfat ...__. 

16 sybstaotlal y!olatlao shell be on the defendant. Ibe 

17 4atereina\IQO of Mbether a yiolatlpn 1$ subataot!al or 

18 nposybstaotlal Is to be .. de yslng the '~itecla In [sectJoo 

19 1.1& 

20 (S) If the IIOtlon Is grantedo the evidence shall not 

21 be adeissible against the 110vant at any trial of the case.• 

22 .Section 16· Severablllt.y. If a part of this act Is 

23 invalldo all valid parts that are severable fro• the invalid 

2~ part reealn in effect. If a part of this act is Invalid In 

2S one or 110re of its applications, the part re.alns In effect 
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In all valid applications that are severab1e frOM the 

Invalid applications. 

See~+on-tfw--Aepee+ePw----See~+eft--~6-i3~ez.--HE~•--+s 

repeo•edw 
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SENATE BILL NO. Z17 

INTRODUCED BY 8. BROWNo TURNAGE, RASMUSSEN, STIMATZt RYAN 

A BILL FOR AN ACT ENTITLED: "AN ACT TO PROVIDE •N-€*€c~SfYE 

A REMEDY UNDER STATE LAW IN THE FORM OF A CAUSE Of ACTION 

FOR DAMAGES ~HEN THERE HAS BEEN A SUBSTANTTAL VIOLATION OF 

RIGHTS PROTECTED BY THE FOURTH AMENDMENT OF THE CONSTITUTION 

OF THE UNITED STATES~ AN9 ARTICLE !It SEEff9N SECTIONS 10 08 

llt OF THE MONTANA CONSTITUTIONy-itt-tcHH-8F: OR TUE LAWS OF 

MONTANA RHATlN;J 10 SEARCH AND S!;;Jl!JRf M-10 TO REVJ SL_"'>H;, 

EXCLUSIONARY RULE• RELATING 10 THE EXCLUSION FROM CRIMINAL 

PROSECUTION OF OTnERWISE ADMISSIBLE EVIDENCE; 10 PROVIDE FOR 

THE DISCIPLINE OF OFFICIALS CAUSING VIOLATIONS OF RIGHTS; TO 

CLARIFY THAT CRIMINAL LIABILITY IS NOT AFFECTED; TO AMEND 

SEEffBN SECTIONS 46-5-104 AND 46-l3-lD2t MCA•-*M&-fB--RrPE•~ 

SEeft9H-46-t,_38~y-Mt •• • 

SE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

HEW SECTION. Section 1• Short title. [ Sectl ons 1 

through T~ l~] IDay be cited as the "Montana Civil Rights 

Claims Act". 

~EH SECJio~. Section z. Cause of action for damages 

admissibility of evidence. (1) Any person subject to 

search eftd a& seizure has a cause of action for damages 

UNDER LSFCTIONS 1 THROUGH 13) if the search ~d D£ seizure 
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is in SUBSTANTIAL violation of the fourth amendment of the 

United States constitution~ or Article lit see~Oft SECTIONS 

lQ__CB llo of the Montana constitution~ or the laws of 

Montana relating to search and seizure • 

( Z) Evidence secured ~or-tK.-m--er~-+tM't-p-S"eetti:+MI 

in NONSUBSIAHTIAL violation of the fourth amendaent of the 

United States constitution~ or Article II, -~+eft SECTioNS 

~ 11, of the Montana constitution~ or the laws of 

Montana relating to search and seizure, If otherwise 

admissible, aay not be excluded froa any cr Ia I nal 

prosecution because of such NONSUBSTANIIAL violation. 

HfW:S£EfiBNy--See~+oft-3y--Ewe+tfs+.e--re.edyw--f~+o~ 

~-thrott9h-T~i-pra.+&e~tne-e.e+tt"S+¥e-re.edy-tfftder-s~~--'tow 

~r--~he--y+o'te~+on--of--i:he--r+~~--&f--e--~ersoft-~et-e~ 

proteehd-by-ttte--f~--•-fttl..---of--the--vtoa+teii--S-tet., 

eons~+~ttt+on--or--•rt+e+e--~fy--see~+Mt--tty--of~fte-Mo~ene 

eons~+~at+on-eeased-by-eft-eMp+oyee-or-eqen~-e~-the-stei:e--or 

eny-e~-+ts-p~+~+ee+-sahd+•+s+ens. 

SECTION 3a THERE IS A NEW MtA SECTION THAT READS: 

Determination of substantial yiolation. (1) A violation 

of the· fourth a~ndaent of the United States constitution; 

Article II, sections 10 or l1t of the Montana constitution; 

or the laws of Montana relating to search and seizure Is 

considered to be substantial if the violation aeets the 

criteria of subsections (2} or (3)• 

REFERENCE BILL: Includes Free Joint 
Conference Co~ttee Report 
Dated pa "f? 
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(2) A violation is considered substantial if it was 

gross ~nd willful. 

(3) A wiolati~n that Is not classified as substantial 

under subsection (2) ~ay be considered substantial by 

considering the following criteria: 

(a) the extent of deviation fro01 lawful conduct; 

(b) the extent to which the violation was willful; 

(C) the extent to which privacy was violated; AND 

(d) whether• but for the violation, the things seized 

NOuld have been discovered~& 

tet-~he~~~e-wh+eh-&We~.S+en-w~++-•&nd-to-preweftt 

w~o+et+en--o+--the--,eereh--end--~e+~are--eon,•+•••+eno+-end 

.... nery-rw-+-+ens•--11 

t~-~he-ewten.-•e-wh+eh-~he-v+o~et+en--prejud+eed--the 

ri9h.,--of- 8ffe.t.e--+nd+w+d~••~--te--~f&nd--thee,..ve,-+n 

er+wt+ttd-J""-eeat:+o,._ 

NEM SfCUONa Section 'o. Civil 1 lability. Ill Civil 

liability under [sections 1 through t~ 13) is based upon en 

o+f+reet+v.-f+ftd~ tRQC£ by a preponderance of the evidence 

that there was a SU8ST4NII6L violation of the eo~t+tut+en&+ 

or-+.,.+ rights of a person that are protected by the fourth 

a•endaent of the United States constitution orl_ABIICLE II, 

SECTIONS 10 DB 11 DE the "ontana constitution; DR THE LAWS 

OF MQNTANA RELATING TO SEARCH ANQ SEIZURE caused by an 

e•ployee or agent of the state or any of its political 
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subdlvision5a wh++e-the-e~p+eyee-or-e~ftt-we~-eet~n~-+ft--t"~ 

•eepe-of-~,-eap+oy.en~-or-~nder-ee+or-of-+ew. 

frt--No--+ew--en4oree.ent--off+eer--or--ot~er--of~+e+e+ 

eet+ng-+ft-t"e-,eope-of-h+~-eap~oymen~-or-~nder-eo~or-o~--+ew 

+,--pe~one~+y--++eb+e--~~.,--n+,--eet+on,--were-eo~•+tted 

know+ng+y-w+~-the-+nten~-~e-w+~ete-tfte--eon,t+t~~+ofte+--or 

ot"er-+•~e+-r+~ht~-ef-eny-per,onw 

t~LZl Civil liability under [sections 1 through tit 

llJ is exclusively against the state or governmental agency 

and not against the individual Jaw enforcement officer or 

official If the alleged violation of constitutional QR 

STATUTORY rights WAS NOT E6YSf9=6¥-fHE-9EEfEfB-8R-BfffttA~ 

Mi +,---tlesed f!!fif::l:fSf!fEU ~poft---t"e---+nedeq~eey---or 

afteoft,t+t~t+&ne++ty--e~-en-erre,.-werront-or-,eereh-werrent~ 

A KNQWIHG OR GBQSSLY NEGLIGENT ACI Of THE JQ~__QB 

Qffl(,ULe 

t~tili The governmental ;tgency employing or 

controlling a law enforcement officer or other official is 

liable• JOINTLY AND SEVERALLY WITH THE OfEl~~ltlfA 

Qffl(.IAL• for violations under [sections 1 through %It LJ] 

whenever such violations are caused by the OfFICER 0& 

official while acting in the scope of his employment or 

under color of lflw•-rt-~-not-e-defen~-thet-~he-ect-eea~+n~ 

tfte--v+o+et+&n-we,-+~+e~a~• ANQ &BE DETE8HlNED TO BE KNOKIUG 

08 GROSSLY NEGLIPENTa 
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141 WHENEVER A LAW ENFORCEMENT OffiCIAL OR ANY ~ 

£f&SON IS RESPONSIBLE EQB A VIQLATION UNQER [SECTIQNS 1 

THROUGH 13] WHILE ACTING QUISIDE THE SCOpE yf HIS EMPLOYMENT 

~NOT UNQER COLQR Of LAWr HE IS PERSONALLY LIABLE TQ__IHt 

PERSON HHQSE RIGHTS HERE YIQLATEPe 

~EH SECTIQNk Section 5o Oamageso t+t!ll ~ WHENEVER IT 

iS DETERMINED IHAI THEBE WAS A Sij85f~Nft~t VIOLATION Of A 

CONSTIIUTIONAL QB LEGAL RIGHit ~ QAMAGES OF NQT LESS THAN 

12QQ__ SHALL BE_ fONCLUSIYFLY P8ESUHFO. ~~ AQOIITD~_! 

successful claimant sh~ll be awarded reasonable compensation 

for: 

tstt%±1Al property damage; 

tbt~ personal daeage; 

tet~ attorney fees; and 

tdtt2±LD1 costs. 

t~t--Hhenewe~--+~--+~--de~~arned--~he~-~he~-.e~---e 

~ab~tent+e+--wts+e~+~--o+--e-een~~+~u~+sns+-~-+~s+-r+~hty 

deme~es--of--not--+e~--thon--•~ee--shs++--be---eofte+us+we+y 

pre~umedy-p+a~-~ees~ee+e-e~~rft8y-fees-end-e~t•• 

t3t--~he--eoa~~-eeyy-on-e-p~e++-+na~y-.o~+ony-ru+e-es-o 

mot~e~-of-+ew-on-the~ues~+en-of-sab~tant+o+-w+o+ot+en•-~hts 

determ+no~ton-t~-b+nd+n~-en-the--90¥ern-.n~w--£f--the--eourt 

meke~--o-f+nd+n~-~h~-~he-w+o+ot+on-w~-not-substnntt&+y-th~ 

p+o+n~+ff-+s-en~+t+ed-to-hoye-tne-mo~te~-~~b~+tted-es-&-j~ry 

qae~t+onw 
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(2) THE LIMITATIONS ON DAMAGES CQHTAINEQ IH SECTIONS 

2-9-104 AND ?-9-l05o MCAs CQNCERNING SUITS AGAINST THE STATE 

QR ANY POLITIC!! SUHQ!YISIQN SHAlL NQT ApPLY. 

SfCTIOH 6. THERE IS A NEW MCA SECTION THAI BEADS; 

Waiver of sovereign ! .. unity. The state, counties, 

cities, towns. and all other local govern•ental entities 

shall have no i~nlty fro• suit for a cause of action under 

[sections l through ll}e 

NfW SfCTION. Section le Jurisdictione The district 

court has jurisdiction over any civil action brought under 

[sections 1 through ~4 1J]o and such actions are governed by 

the Montana Rules of Civil Procedure Insofar as they are 

consistent with [s~ctlons 1 through ~ ~1· 

NEW SECTION. Section Be Venue. (1) Actions brought 

against the state shall be brought In the county In which 

the cause of action arose ~-+n-tew+~-end-E+e~-~. 

(2) Actions against a political subdivision shall be 

brouqht in the county in which the cause of action arose or 

In any county where the political subdivision Is located. 

HtW SftiLPH. Section q, Statute of li•ltation. Each 

civil cause ~faction per•itted under (sections 1 through~ 

~] Is forever barred unless an action Is begun within 2 

years after th~ cause of action arises. 

NEW SECTION. Section 10. Judgment as obligation of 

state or political suhdivision. A final judgment AGAINST THE 

-6- SB 217 



1 

2 

3 

It 

5 

6 

1 

8 

9 

10 

11 

12 

13 

lit 

15 

16 

11 

18 

19 

20 

21 

2Z 

23 

2't 

Z5 

Sl' 0217;03 

STATE QB A POLITICAL SUBPlYISioH Is an obligation of the 

state or the political subdivision and shall be paid in the 

sa.a aanner as a~y other claim agaln•t the state or 

political subdivision. 

NEM SECT!QN. Section 11• Right of appeal -- bond not 

required of state or political subdivision. fhe right of 

appeal fro• final judg•ent In the district court Is governed 

by the saae rules of practice and procedure that exist for 

private persons, except that the state or political 

subdivision Is not required to post a bond either on appeal 

or at any other tlee during the litigation. 

NfW-5ftft8Ns--See~+on-*~•--€o.pr~se--or---~et~fe~t• 

'fft.-~rtey--ge~re'ty--w+t:h--the--e~--of-ti're-boerd-of 

exee+fter..-when-the-efa+e-+s-ege+ns~-~he-stetet--the--eoanty 

et~rne.,.--w+ttt--tiMt-e~-of-the-~rn+ng-bodyy-tmeft-the 

efe+a-+s-ege+nst-e-eoantyt-&nd-the-efty-attorneyy--w+th--the 

eonseni:-of'--ttle-go-~-bedyr-wMn -the-el e+e-+s -egef~tSt-e 

eftyy-hewe-fU++-eherge-of'-tfte-++t+get+on-end-e~e--eatftltr+red 

to--~r~r-eo.pre.+sey-or-sett+e-eny-e+e+m-e+fewed-ander 

+f-eny. 

Nfij SEtTIPaa Section JZ. ~da+n+st~etfye-------eet+enw 

DISCIPLINARY ACTIQN. llJ AN ACTION MAY BE C~NtEQ IN THE 

DISTRICT tQUBT To DETERHINf If A LAH_~tEHENT Of~OR 

Q!Hf&_QFFICIAL HAS KNOWINGLY OR fN--s--&ft855t¥--NEitt6fNf 

-7- SB 217 

( I 

z 

~ 

" 
5 

6 

7 

8 

9 

10 

11 

12 

13 

lit 

15 

16 

17 

18 

19 

20 

Zl 

zz 
23 

Z4 

25 

Sll 0217/03 

H4~ NfGLl,ENILX tPMHITIED A SUBSTANTIAL VIOLATIQN Of THE 

fOURTH AMENQMENI_Qf THE UNITEO SIAifS (ONSilTUIIONi -A&ILLL£ 

~ SEtlloNS lQ OR 11 Of THE MONTANA C~IliUilON; OR Tij£ 

lAWS Of HONIANA BfLAIING TQ SEARCH ANO S£1LUKE. IHIS__&LIIQll 

HAY BE BBQUGHI BY !HE CQUNIX AITORNfY ~s__~ 

OEIEBHINATION i~P SHAll BF BRQUf~I BX THf ~II ATTORNEY 

WHfNtYEB A PfTITION IS FILED WITH HIS OFFICE RECUESl~5ULH 

AN etTION Io Bf BBQUGHI; PRoYIOfP THAT THF PfiiT~~ 

aAPf IN BAo fAITH. AN ACTIQH AGAINST A NoNELftiEp OFFICER DB 

UEEltiil SHALL Bf 6 tiYIL itlloN SUBJfCI TO T~E ~__DE 

tiYIL PBQCEQURfr ANO AN ACTioN AGAINST AN flfCTfO OFFICES UR 

Offlt16L_5HALL Bf A CRIMINAL AtiiQN FOR OFfLk!Al_MISCONOUCJ, 

AS PBoVIPfO fCR IN 45-1 401. IF !HE CQUNTY ATTORNfX FA~ 

Aki_ ON IHf PETITioNs THE P~IIONfR MAX Ell E_EOB_A WRIT 0£ 

HANOAHUS TQ tQMPft THf toUNTY ATioBNfY TO TAKE ACTION. IE 

THf WRII IS ISSU~p. THf PEIITioNfR SHAlL RfCEI~ tOSTS AND 

AliOBNEY'S EfES FRQH THE toUNIX INCUBR~O ~~_iECURING__ltlf 

~ 

tttLZl A NONELEtiEP law enforcement officer or other 

official who Is deter~ined by a court or.-~n-the-eesen~e--o~ 

e--eoart--de~-+ftatfon--Oft--the-_.s~ae.--ey-t~e-opproprfot~ 

efS~ipfiftery-eetherfty-to-ftoye-yfo+eted--~he--~onst+tatfone+ 

or--ether--+egef-r+ghts-of-e-person-by-eet+ng-know+ng+y-wf~~ 

the-~ntent-to-y+ofete-~ae~-r+ghtsy-by-eetfng--+n--e--gres~+y 

neg++gent-a~er.-or-by-eet+~-w+th-e-~eek .. ~~-d+sregerd-~or 
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~eh--r+ghts TO HAYE ACIEQ KNOWINGLY OR ~=6ftB5St¥ 

~ffifNj=lttHNfR NEGLIGENILX lN S!IBSIANTIAL VIOLATION Of THE 

FOURTH AMENQMENT Qf THE UNITED STATES CQNSUTUUQH; ARTICLE 

Ilr SECTIONS 10 DB llt Of THE HON[ANA CQNSTITUIION: DR-IHf 

~ OF MQNTANA RELATING TO SEARCH AND SEIZURE shall be 

suspended or dismissedy-w+th~t-peyy as follows: 

(a) Upon the first occurrence, he shall be suspended 

+er-3S--days WlTHQUT PAY FOB A==ff!iaa==af==fiMf--f9--8£ 

aflERHttiEB-B¥-JH~-~SijRJ 30 oaxs. 
(b) Upon the second occurrence, he shall be sus~ended 

+er-'i&-deys ... 

tet--~pen-the-~ft+rd-eeeurreneey-he-she+~--be--saspended 

+er-&-111ont'M• 

tdt--~en---tne---feertn---eeearreneey---he---she~~--be 

per111onent~-d+s•+ssed-end-+s-theree+t..--+ne~+g+b~-to--ser¥e 

es-e-+ew-en+oree.ent-&Tf+eer-w+th-t~-stete-or-eny-pe++t+ee~ 

sabdi¥+s+en-thereofw SUSPENDEQ ijiTHQUT PAX EQB 60 DAYSe 

~ UPON THE THIRD OCCURRENCE, HE SHALL BE PER"ANENILX 

Illil!llllila 

tit--tf---the---•+o+et+on--+s--anasue++y--ser+eusy--the 

epprepr+ete-d+se+p~+nery-euthor+ty-IIIOy--+lllpese--•ere--seyere 

peno+t+@s-then-these-++sted-+n-sabseet+on-tttw 

t~t--t----seeond----or---sabseqaent---•+o+ot+on---ender 

e+reu~stenees--s+m++er--te--these--sarround+n~--o---pre•+oas 

•+o+etton--sna++--be--presu-.d--to--he.e-reeu+ted-frBM-gross 
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"~~~~enee-or-e-reek+ess-d+sr~d-~or-the-person~-r~gh~s• 

131 lf THE CQUNTX ATTORNEY IS THE SUBJECT OF A 

PETITION• THE ATIORNEY GENERAL HAS THE QUTY TO BRING AN 

AtllON UNDER THIS SECTION SUBJECT TO THE PROVISIONS Of 

~EtilON llJ• 

NEW SECTION. Section 13• No effect on causes of 

action arising under Montana CoMprehensive State Insurance 

Plan and Tort Claims Act. Mothinq In [sections 1 through t~ 

ll] affects any cause of action arising under Title Zo 

chapter 9o parts 1 through 3o popularly known as the Montana 

Comprehensive State Insurance Plan and Tort ClaiMS Act. 

NEW SECTIQN. Section 11t. CriMinal liability. Nothing 

In [sections 1 thiough +3 lZ] affects the crl•lnal liability 

of a law enforcement officer or other official who violates 

a person's rights In the .anner described in (section +t~ 

lillh and such officer or official Is subject to 

prosecution for criminal trespass or any other applicable 

offense. 

Section 15. Section lt6-5-101to KCAo Is a.ended to read: 

•46-5-10it. Admissibility .In other proceedings. 

tns~~aMOftts· (1) UNLESS THE SEABCH 08 SEIZURE WAS HAQE IN 

SUBSTANTIAL VIOLATION Of THE EQUBIH AMENQHENJ of THE UNITEQ 

SlATES CONSTITUTJONL_A811CLE Ilo SECTloNS 10 PR 11, OF IKE 

MONTANA CONSJIIUIION; OR THE LAWS Of MONTANA RELATING TO 

~__AHD--iflLllRE• INSTRUMENTS, articles, or things 
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~ ... ~~y--.-+red ~are ad&issible as evidence upon any 

prosecution or proceeding Mhether or not t~e prosecution or 

proceeding is for.the offense in connection with which the 

search ~as originally aade. 

121 THE OfiE&KIN6IIQN Qf WHETHER 6 ~QLAJJOH IS 

$USSI6MIIAL QB NOT IS TO 8E KAQE USING IH~ C8llf81A I~ 

[SEtiiQI 3)e• 

SECJIQI 16. SfCIIQH \6-13-lQZ, KtA• lS AMEHQED TQ 

&£AIU 

•46-13-)02. Motion to suppress evidence illegally 

seized. (1) A defendant aggrieved by eft-Uft+a .. a+-.aereh--and 

,.+rare a •••reb or ••izure wade In $Ub5tantia~olatlpn of 

tba fgyrth •wen4••ot of tb8 con,tltutlon of tbe ~ 

Stateli Article lla 5tction5 10 pr lla p( the Montana 

GQD$\itytiqo; or the lAMs of Kootana relating tp search and 

5eizure •ay .ave the court to suppress as evidence anythinq 

so obtained. The eotion shall be in writinq and state facts 

sh~ing ~herein the search end QL seizure •ePe-ante•fa+ ~ 

a $Ybstantial yialatlpn. 

(2) The .ation shall be .. de before trial unless for 

good cause sho~n the court shall otherwise direct. 

(3) The defendant shall give at least 10 days' notice 

ZJ of such .atlon to the attorney prosecuting or such other 

2\ tiwe as the court may direct. The def~ndant shall serve a 

25 copy of the notice and •otion upon th~ attorney prosecuting. 
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(ltl If the allegations of the .otion state facts ~hich 

if true show that the search end 2r seizure were-bft+e~~ 

~~ a §ub§tantjal yjplatipn, the court shall conduct a 

hearing Into the Merits of the motion. The burden of provin~ 

that the search eftd QL seizure were--aftte•f~+ ~_g 

$ub$taotjal violation shall be on the defendant. !he 

aeter•inat!po of whether a yjolatlpn js substantial or 

QQO$ybstant!al Is to be wade YiiDg the criteria jo {section 

~ 

(5) If the ~tion is granted, the evidence shall not 

be admissible against the .avant at any trial of the case.• 

Section 17• Severability. If a part of this act is 

invalido all valid parts that are severable from the invalid 

part re•ain in effect. If a part of this act is invalid in 

one or more of its applications, the part remains in effect 

In all valid appl !cations that are severable fro• the 

invalid applications. 

5~+on-~w--Repee+aPw----5ee~+Oft--+6-~~-~e~y--HE~y--+, 

-~M~ 

-End-

-12- SB 217 

, 



HOUSE OF REPRESENTATIVES 
March 19, 1979 

Judiciary committee amendments to Senate Bill 217, third reading 
copy, as follows: 

1. Title, line 4. 
Following: "PROVIDEw 
Strike: wAN EXCLUSIVE" 
Insert: "A" 

2. Title, line 6. 
Following: "A" 
Insert: "SUBSTANTIAL" 

3. Title, line 8. 
Following: "STATES" 
Strike: wAND• 
Insert: •; • 
Following: "ARTICLE II," 
Strike: "SECTION" 
Insert: "SECTIONS 10 OR" 

(Continued) 

• 

• 

e 

SENATE BILL NO. 217 

Page 2 

4. Title. line 9. 
Fo !lowing: • COliS'riTU'l'IC8 • 
Strike: ", IN LIEU OF" 

........... ~~£~ .. J,§..r ................................ 19 .•. !.t ... 

Insert: "J OR THE LAWS OF MOHTANA RELATING TO SEAliCH AHD SBIIURE 
ARD TO REVISE 'fiiB EXCLUSIONARY RtJI.B • RELATING TO THE" 

5. 71tle, line 13. 
Followin9: line 12 
Strike1 "SIIC'riOM" 
Insert : "SECTIOIIS" 
Following: "46-5-104" 
Xnaert: "AND 46--ll-302" 

&. Title, Lin .. 13 aDd 14. 
8t:dke1 • J AND 'fO IIIPBAL SBC'l'IO. 46-ll-302, IE&" 

7. Page 1, line 18. 
Following: • through" 
Strike: "14" 
Ia.erta •13• 

8. Page l, line 22. 
PollowiD9a "..arch" 
Strike• •aD4• 
In-rta •or• 
Following: "daaagaa• 
In8ert1 "under (sections 1 through 13]" 

9. Page 1. line 23. 
Following: •searcb" 
Strike: •and" 
Insert: •or• 
Following: "in" 
Insert: "substantial" 

10. Page 1, line 24. 
Following: • conati tution • 
Strike: •or• 
Insert: •r• 
Following: "Article II," 
Strike: "section• 
Insert• •eectiona 10 or• 

11. Page 1, line 25. 
PollowiQ9: •constitution" 
Insert: "1" 

(Continued) 
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SENATE BILL NO. 217 

Page 3 

12. Page 2, line 2. 
Strike: •tor use in a criminal pr011ecution• 

13. Page 2, line 3. 
Pollowiaga • in• 
Inser:t • •non.ulll8tutial• 

14. Page 2, line •• 
Pollowiag: •conatitution• 
Strike: •or• 
InNrt1 •,• 
7ollowings •Article It,• 
StrUrea •Hction• 
Inaert • • aectiona 10 or• 

15. Page 2, line s. 
FollowiDI• •constitution• 
Inaerts •,• 

16. Page 2~ line 7. 
Following• •1JQCb• 
Inaert: •nonsubatantial• 

17 • Page 2 , linea 8 through U. 
rol.lolfi.Dg• u.. l 
Strikes line I through line 14 ill their entirety 
Insert: •sECTION 3, TIIBRB IS A RBW MCA SECTION THAT READS: 

•oeteraination of aubatantial violation. (1) A violation of 
the fourth amena.ent of the United States conatitutionr Article II, 
sections 10 or 11, of the Montana constitution; or the lava of 
Montana relating to aearch and seizure is considered to be substantial 
if the violation aeets the criteria of aubsectiona (2) or (3). 

(2) A violation is considered substantial if it vu gross ADd 
willful. 

(3} A violation that is not classified as substantial under 
subsection (2) aay be considered substantial by considering the 
following criteria• 

(a) the extent of deviation from lawful conductJ 
(b) the extent to Which the violation vas villful1 
(c) the extent to which privacy was violated; 
(d) whether, but for the violation, the things seized would 

have been diaeoveredr 
(e) the extent to which exclusion will tend to prevent violation 

of the search and seizure constitutional and statutory provisioner 
and 

(f) the extent to which the violation prejudiced the rights of 
affected individuals to defend themselves in crtminal prosecutions.• 

S.T.AT[ flutll. CO. 
t ..... , ... ~l"'f'!t. (continued) 
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SENATE BILL NO. 217 

Paqe 4 

18. Page 2, line 16. 
Following: • through• 
Strike: •u• 
IDeert : •13 • 

1!1. Page 2, linea 16 Ml4 17. 
Pollovinga •upon•. 
Str1Jtet •an affinative ~in4iag· 
Inserta •proof• 

20. Paqe 2, line 11. 
Following: •a• 
Inaerta •substantial• 
Pollowiq: •the• 
Strike: •conetitutional • a..1• 
21. P89e 2, line 20. 
Pollowinga •states conatitutioD• 
Strilces •or• 

.. ....... ~~-~-~!:·~~·~·······························19 ... !.'-... . 

Inaerta • r Article II, ~ions 10 or 11 of" 
Following: •Montana constitution• 
Inaerta • r or the lava of Montana relating to search and seizure• 

22. Page 2, line 22 through line 3, page 3. 
Following: "subdivision•• 
Strike: line 22 through line 3, page 3 in their entirety 
Inaertt •. • 

23. Page 3, line 4, 
Following: line 3 
Strike: • (3) • 
Insert: "(2)" 
Follovinq : • through • 
.:itrikea •14• 
Inaert: •13• 

24. Page 3, line 7. 
Pol lowing: • consti tutional• 
Insert: •or statutory• 
Following: ~rights• 

Inaert: •vas not caused by the officer or official and• 

25. Page 3, line B. 
Following: line 7 
Insert: •exclusively• 

26. Page 3, line 10. 
Following: line 9 
Strike: • (f) • 
Insert: "(3) • 

STAT£ PUB. CO. 
......,,,.,.,..Mont. 

(continued) 



SENATE BILL NO. 217 

Page 5 ............................. ~.~f:'!:t..J..~ ................ ' ' ... 1.lL. 

27. Page 3, line 11. 0 
Following: "liable" 
Insert: •, jointly and severally with the officer or other official," 

28. Page 3, line 12. 
Following: "through" 
Strike: "14" 
Insert: "13" 

29. Page 3, line 13. 
Following: "by the" 
Insert: "officer or• 

30. Page 3. 
Following: line 15 
Insert: "(4) Whenever a law enforc ... nt official or any other person 

is responsible for a violation under [sections 1 through 13] While 
acting outside the scope of his -.plor-ent and not under color of 
law, he is personally liablAt to \be peraoe .-.. rlg~&u wen violated. • 

31. Page 3. line 16. 
Strike: "(1) A" 
Insert: "Whenever it is detexained that there vas a subat.antial violation 

of a constitutional or legal ri41ht., a• 

32. Page 3, line 18. Q 
Strike: • {a) • 
Insert: "(l) • 

33. Page 3, line 19. 
Strike: • (b) • 
Insert: • (2) • 

34. Page 3, line 20. 
Strike: • (c) • 
Insert: • {3) • 

35. Page 3, line 21. 
Strike: • (d) • 
Insert: • (4) • 

36. Page 3, line 22 thxouqh line 6, page 4. 
Strike: line 22, page 3 throu!Jh line 6, paqe 4 in theiJ: entiJ:ety 

37. Page 4, line 9. 
Following: "through• 
Strike: "U" 
Insert: "13" 

(continued) 

STATE PUB. CO. 
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Page 6 

38. Page 4, line 11. 
Following: "through" 
Strik4U "14" 
Insert: "13" 

39. Page 4, line 14. 

........................ ~.9A .. J:~····-·····-··-·- Ill .. 1J. __ 

Strike: •or in Levis and Clark COunty• 

40. Page 4, line 20. 
Following: line 19 
suike: •u• 
ln-J:t: "13" 

41. Page 4, line 23. 
Followinq: •jud~t· 
Insert; •against the state OJ: a political subdivieion• 

42. P89e 5, line 9 t:bl'oagla U. 
Strike; section 11 in ita entirety 
Renumber: subsequent -ctions 

U. P&CJ& s, line 19. 
!'ollovinqa •section 12. • 
Strike• ·~nistrati.e .ction.• 
Insert: ··obciplinary 'ction. (1) An actioa -y be ~nca4 in 

the district court to dete:aline if a 1- enforceMnt officer or 
other official has lulowiagly or ill a grouly nec)lig-t aarmer 
cos.itted a substantial violation of the foutb aMD""'"'t of the 
Ullited States constitutionr Article II, -ct.icms 10 or 11 of the 
Montana constitutionr or the laws of Montana relatiftg to seazch 
and seizure. 'fbi• action ay be brougbt by the COUAty attoJ:Del< 
on his own deteraination and shall be br0119ht by the county 
attorney whenever a petition is filed with his office requestinq 
such an action to be brouqbt.J provided that the petition is not 
.. de in bad faith. An action against a nonelected officer or 
official shall be a civi~ action subject to the rules of civil 
procedure, and an action against an elected officeJ: or official 
shall be a criminal actioD for official aiaconduct, as provided 
foJ: in 45-7-401. If the CD\lllty attorney fails to act on the 
petition, the petit~r .ay file for a writ of aanaa.ua to coapel 
the county attorney to take action. If the writ is issued, the 
petitioner shall receive coats and attorney's fees from the county 
incurred in aecurinq the writ. • 

Renumber: aubsequent subaections 

44. Pa9e 5, line 20. 
Following: line 19 
Insert; "nonelected" 

(continued) 
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Page 7 ............ .Ma.rch .. .l.li .............. 19 .'1.9 ..... . 

45. Page 5, line 21 through line 1, page 6 • 
Following: •by a court• . 
Strikea reaainder of liae 21 through "rights• on line 1, page 6. 
Inaerta •to have ~ knowiaCJly ~ in a gro .. ly negligent unner 

in alabatantial violation of the fourth a.ena.ent of the united 
Statea conatitutiont Article II, aectiona 10 or 11, of the 
Montana constitution, or the lava of Montana relating to search 
and aeizure• 

46. Page 6, line 2. 
Strike! •, without pay,• 

47. Page 6, line 4. 
Following: line l 
Strike: •tor 30 daya• 
Inaert: "without pay f~ a period of time to be determined by 

the oourt• 

48. Page 6, linea 5 tbrouqb 9. 
Followin9: "be• 
Strike: remainder of liae 5 through line 9 in their entirety. 

49. Page 6, linea 13 through 19. 
Strike: lines 13 through 19 in their entirety 

50. Page 6 • 
Following! line 19 
Insert: • (3) If the county attorney is the subject of a petition, 

the attorney general baa the duty to bring an action under tbia 
section subject to the provisions of _subsection (1).• 

51. Page 6, line 22. 
Following: •tbrouqh" 
Strike: "1-t• 
Inaert: "13" 

52. Page 7, lina 2. 
Followiaq: •through• 
Strike• "13". 
ln&ertl "12" ' 

(continued) 
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Page 8 

53. Page 7, line 4. 
Following: •section• 
Strike: "4 (1) • 
Inaert1 "4(4)" 

54. Page 7, line 9. 
Following: line I 
Strike: "Instruments• 

............................... ~c.b. .. li .............. 111.1.!1 ...... . 

Insert: "fl} Dnless the search or seizure was made in substantial 
violation of the fourtk .-endaent of the United States constitution; 
Article II, aect10D8 10 or 11, of the Montana constitution, or 
the laws of Montana relating to search and seizure, instruments• 

Following: "sei .... 
Insert: •seised" 

55· Page 7. 
Followiag1 line ll 
Insert1 "(2} The dete~tion of whetber a violation is substantial 

or not is to be -.de uainq the criteria in [section J). 

A 

56. Page 7, lines 20 and 21. 
Strike: section 17 in its entirety. 

AND AS AMENDED BE CONCURRED IN 

',JAl f ~UiJ._ CO. 
H-a~-an.t. !;,.ton~. 

non-



THOMAS L JUDGE 
GOVER:-.;OR 

,§httl' of JHoutmm 
(. -

(.l)fficr of ([ l1r Q)ntH'tttor 

2i.dcmt 59Gl11 

The Honorable William Mathers 
President of the Senate 
State Capitol 
Helena, Montana 59601 

The Honorable Harold Gerke 
Speaker of the House of Representatives 
State Capitol 
Helena, ~1ontana 59601 

Dear President Mathers and Speaker Gerke: 

May 14, 1979 

In accordance with the power vested in me as Governor by the consti­
tution and the laws of the State of Montana, I hereby veto Senate Bill No. 
217, 11 AN ACT TO PROVIDE A REMEDY UNDER STATE LAH IN THE FORM OF A CAUSE OF 
ACTION FOR DAMAGES WHEN THERE HAS BEEN A SUBSTANTIAL VIOLATION OF RIGHTS 
PROTECTED BY THE FOURTH N~ENDMENT OF THE CONSTITUTION OF THE UNITED STATES; 
ARTICLE II, SECTIONS 10 OR 11, OF THE MONTANA CONSTITUTION; OR THE LAi{S OF 
MONTANA RELATING TO SEARCH AND SEIZURE AND TO REVISE THE EXCLUSIONARY RULE, 
RELATING TO THE EXCLUSION FROM CRIMINAL PROSECUTION OF OTHERWISE ADMISSIBLE 
EVIDENCE; TO PROVIDE FOR THE DISCIPLINE OF OFFICIALS CAUSING VIOLATIONS OF 
RIGHTS; TO CLARIFY THAT CRHHNAL LIABILITY IS NOT AFFECTED; TO AMEND SECTIONS 
46-5-104 AND 46-13-302' ~lCA. I' 

When Senate Bi11 No. 217 \'las introduced it was supported by virtually 
all segments of law enforcement. They were quite rightly concerned about 
the situation where the criminal goes free because the policeman made a 
mistake. Since passage of the bill, because of the way it was changed, the 
Montana Peace Officers' Association, the Montana County Attorney's Association, 
and many individual law enforcement officers have asked me to veto the 
bill. 

As passed by the Legislature, only evidence secured from a search which 
was determined to be a 11 non-substantial" violation of the Fourth Amendment 
would be admissible in court proceedings. Courts would have to determine 
what is 11 Substantia1" and what is "non-substantial". Law enforcement 
personnel \'JOuld be subject to civil damages and suspension from employment 
if it ~tlas later deterr.1ined they acted 11 knowingly" to cause a "substantial~~ 
fourth amendment violation. Many law enforcement officials who have dis­
cussed this bill with me say that the lack of clear standards would discourage 
them from conducting many of the searches which they do now. 



The Honorable William Mathers 
The Honorable Harold Gerke 
t·lay 11, U 7J 
Page Tw,; 

Senate Bill No. 217 was extensively amended in its course through the 
legislature and \'Jas the subject of three separate conference committees. In 
its final, compromised form, the bill is confusing and contradictory; is 
now opposed by many of the people who originally supported it; stands 
little chance of being approved in the courts; and may well leave a number 
of cases in suspension v1hile it is being tested in the United States Supreme 
Court. 

For these reasons, I veto Senate Bill No. 217. 

cc: The Honorable Frank Murray 

Sincerely, 

~e( 
THOMAS L. JUDGE\ 
Governor 


