SENATE BILL NO. 217

IN THE SENATE

January 24, 1979 Introduced and referred to
Committee on Judiciary.

February 10, 1979 Committee recommend bill do
not pass. Minority members
of the committee recommend
that bill do pass. Minority
report adopted.

February 12, 1979 Printed and placed on members'
desks.

February 13, 1979 Motion pass consideration.

February 14, 1979 Second reading, do pass.

Ffebruary 15, 1979 Considered correctly engrossed.

February 16, 1979 Third reading passed.

IN THE HOUSE

February 17, 1979 Introduced and referred to
Committee on Judiciary.

March 206, 1979 Committee recommend bill as
amended.

March 21, 1979 Second reading concurred.

March 24, 1979 Third reading as amended

IN THE SENATE

March 24, 1979 Returned from the House
concurred as amended.
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1980 Second reading pass consideration.
1980 Second reading amendments
rejected.

CONFERENCE COMMITTEE ACTION

1979 On motion Joint Conference
Committee requested and appointed.

1979 Conference Committee dissolved.
On motion Free Conference
Committee requested and appointed.

1979 House rejects Free Conference
Committee report.

197¢ Free Conference Committee
dissolved.

1979 On motion new Free Conference
Committee requested and appointed.

1979 New Free Conference Committee
reported.
1279 New Free Conference Committee

report adopted in Senate.

1979 New Free Conference Committee
report rejected in the House.
On motion New Free Conference
Committee requested and appointed.

1979 Free Conference Committee report
adopted in each House.

1979 Sent to enrolling.
1979 Signed by President.
1979 Delivered to Governor.

Vetoed.
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BILL Noe 77
n Tunmase [Koommsisn

o Doger <

A BILL FOR AN ACT ENTITLED: ™AN ACT TO PROVIDE AN FXCLUSIVE

INTRODUCED BY

REMEDY UNDER STATE LAW IN THE FDR=+ OF A CAUSE OF ACTIDN FOR
DAMAGES WHEN THERE HAS BEEN A VIOLATION OF RIGHTS PROTECTED
3¥ THE FOURTH AMENDMENT OF THE CONSTITUTION OF THE UNITED
STATzS AND ARTICLE IIv SECTION 11s OF THE MONTANA
CONSTITUTIONs IN LIEU OF EXCLUSION FROM CRIMINAL PROSECUTION
JF JTHERWISE ADMISSIBLE EVIDENCE; TO PROVIDE FOR THE
DISCIPLINE OF OFFICIALS CAUSING VIOLATIONS OF RIGHTS; TO
CLARIFY THAT CRIMINAL LIABILITY IS NOT AFFECTED; TO AMEND
SECTION 46-5-104s MCA; AND TO REPEAL SECTION 46-13-302s

ACALN

bE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW _SECYIONS. Section l. Short titles [ Sections 1
through l14] may be cited as the “Montana Civil Rights Claims
Act™e

NEW_SECTIOMe Section 2« fCause of action for doamages
-- agmissibility of evidencee (1) Any porson subject to
search and seizure has a cause of action for damages if the
search and seizure is in violation of the fourth amendment
of the United States constitution or Article Ile section 1lle

of the Montana constitution or the laws of Montana relating
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to scarch and seizZuree

(2) Etvidence secured for use in a criminal prosecution
in violation of the fourth amendment of the United States
constitution or Article 1ls section 1ls of the Montanae
constitution or the laws of Montana reltating to search and
seizur2y if otherwise admissibles may nct be excluded from
any criminal prosecution because of such violations

NEW SECTIONe Section 3. Exclusive remedys [Sections 1
through 14] provides the exclusive remedy under state law
for the wviolation of the rights of a person that are
protected by the fourth amendment of the United States
constitution or Article IIs section 11y of the Montana
constitution caused by an employee or agent of the state or
any of its political subdivisionse

MEM _SECTIONs Section 4e Civil liabilityea (1) Civid
Tiability under [scctions 1 through 14] is based upon an
affirrative finding by a preponderance of the evidence that
there wdas 3 violation of the constitutiona2l or lega! rights
of a person that are protected by the fourth amendment of
the United States constitution or the Montana constitution
caused by an employee or agent of the state or any of its
political subdivisions while the employee or agent was
acting in the scope of his employment or under color of lawe

{2} Mo law enforcement officer or other official

acting in the scope of his employment or under color of law

-2- 5 6 S i
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is personally liable unless his =actinns were committed
knowingly with the intent to violate the constitutional or
other leyal riyhts of any persone.

{3) Civil Dliability wunder [sections 1 through 14} is
exclusively against the state or qovernmental agency and not
against the individual law enforcement officer or official
if the alleged violation of constitutional rights is based
upon the inadequacy or unconstitutionality of an arrest
warrant or search warrante

{4) The governmental agency employing or controlling a
law enforcement officer or other official is liable for
violations under ({sections 1 through 14] whenever such
violations are caused by the official while acting in the
scope of his employment or under cqlor of lawe It is not a
defense that the act causing the vicolation was illegale

NEM SECTI(Ke Section S. Damagess (1Y A successful
claimant shall be awarded reasonable compensation for:

{a) property damage;

{b) personal damage;

{c) attorney fees; and

(d) costse

{2} Whenever it is determined that there was 3
substantial wviolation of o constitutional or legal righty
damages of not less than $500 shall be conclusively

presumeds plus reasonable attorney fees and costse
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{3} The court maye on 3 preliminary motions rule as a
matter of law on the question of substantial violatione This
determination is binding on the Jovernment. If the court
nakes a finding that the violation was not substantials the
plaintiff is entitled to have the matter submitted as a jury
questione

NEW SECTIOMNs Section 6. Jurisdictione The district
court has jurisdiction over any civil action broucht wnder
[sections 1 through l4)s and such actions are governed by
the “ontana Rules of Civil Procedure insofar as they are
consistent with [sections 1 through 1l4}.

NEW _SECTIONe Section 7T« Venuees (1) Actions brought
against the state shall be brought in the county in which
the cause of action arose or in Lewis and Clark County.

{2) Actions against a political subdivision shall be
brought in the county in which the cause of action zrose or
in any county where the political subdivision is located.

NEW SECTION. Section 8. Statute of 1imitatione Each
civil cause of action permitted under [sections 1 through
l4] is forever barred unless an action is begun within 2
years after the cause of action ariseses

NEW SECTIONe Section 9. Judgment as obligation of
state or political subdivisions A final judgment is an
oblijation of the state or the political subdivisron and

shall be paid in the same manner as any other c¥zim ag¢.i .t

-ty
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the state or political subdivisions

NEW SECTION. Section 10. Right of appeal — pond not
reguired of state or political subdivision. The riacht of
sppeal from final judgment in the d°'str ¢t court is governed
3¢ the same rules of practice und procedure that exist for
private personss except that the state or politicat
subdivision is not reguired to post a bond either on appeal
or at any other time during the litigation.

NEW SECTIONe Section 1l. Coaprosise or settlement.
The attorney generals with the consent of the board of
2xaminersy when the claim is 3gainst the state; the county
attorneys with the consent of the governing bodys when the
claim is against a county; and the city attorneys with the
consent cf the governing bodys when the claim is against a
citys have full charge of the litigation and are Jauthorized
to arbitrates coampromises or settle any clais allowed under
[sections 1 through 14]s subject to the terms of insurancer
if anye

NMEM SECTIOMe Section 12. Administrative actiones (1} A
law enforcement officer or other official who is determined
by 2 court ors in the absence of 3 court detersination on
the issues Dy the appropriate disciplinary authority to have
violated the constitutional or other 1legal rights of a
person by acting knowingly with the intent to violtate such

rijhtse by acting in @& grossly negligent manners or by
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actina with a reckless disregard for such rights shall be
suspended or dismissedy without paye as follows:

ia) Upon the first occurrences he shall be suspended
for 30 dayse

{b) Upon the second occurrences he shall be suspended
for 90 dayse.

{c) Upon the third cccurrences he shall be suspended
for 6 sonthse

{(d) Upon the fourth OCCUrT encCer he shall be
persanentty disn{ssed and is thereafter ineligible to serve
as a Yaw enforcesent officer with the state or any political
subdivision thereof.

{2y If the violation is unusually seriouss the
appropriate disciplinary authority m=say impose more severe
penalties than those listed in subsection (1}.

13} A second or subsequent violation under
circumstances similar to those surrounding a previous
violation shall be presumed to have resulted from qross
negtigence or a reckless disregard fer the person's rights.

MEM SECTION, Section 13. HNo effect on causes of
action arising under Montana Comprehensive State Insurance
Plan and Tort Claims Acte. Nothing in [sections 1 through 14}
affects any cause of action arising under Title 2y chapter
7 parts 1 through 3y popularly known as the Montana

Losprehensive State Insurance Plan and Tort Claims Acte

. QR Q17
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NEW SECTION, Section l4e. Criminal liabilitys. MNothing
in [sections 1 through 13] affects the criwinal liability of
a "taw enforcexent officer or other official who violates a
person®s rights in tnhe manner described in [section 4(1) ]
and such officar or official is subject to prosecution for
criminal trespass or any other applicable offense.

Section 15« Section 4#6-5-104y MCAes is amended to read:

®46-5—-1084s Admissibility in other proceedingse
Instrusents, articlese or things 3lewfuidy—-seired are
adnissible as evidence upon any prosecution or proceeding
whether or not the prosecution or proceeding is for the
offense in connection with which the search was orliginally
made."

Section l6e Severabilitye If a3 part of this act is
invalide all valid parts that are severable from the invalid
part remain in effecte If a part of this act Is invalid in
one or more of its applicationss the part remains in effect
in all valid applications that are severadble from the
invalid applicationse.

Section 17« Repealere. Section 46~13-302y MCAse s
repeated.

-End-
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1 8ILL NO. &Z 1 to search and seizZuree

2 INTRODUCED BY %4 ? 2 {2) Evidence secured for use in 3 criminal prosecution
3 “f24yz&&. 3 in violation of the fourth amendment of the United States
4 A BILL FOR AN ACT ENTITLED: ™AN ACT TO PROVIDE AN EXCLUSIVE & constitution or Article Ily section 1lls of the Montana
5 REKEDY UNDER STATE LAW IN THE FORM OF A CAUSE OF ACTION FOR - constitution or the laws of Montana relating to search and
5 DAMAGES WHEN THERE HAS BEEN A VIOLATION OF RIGHTS PROTECTED [ scizurey if otherwise admissibles may not be excluded from
1 3Y THE FOURTH AMENDMENT OF THE CONSTITUTION OF THE UNITED T any criminal prosecution because of such violatione

3 STATcS AND ARTICLE IIe SECTION 1le OF THE HMONTANA 8 NEW SELTION. Section 3« Exclusive remedy. [Sections 1
9 CONSTITUTIONs IN LIEU OF EXCLUSION FROM CRIMINAL PROSECUTION 9  through 14] provides the exclusive remedy under state law
10 JF UJUTHERWISE AOMISSIBLE EVIDENCE; TO PROVIDE FOR THE 10 for the violation of the rights of a person that are
il DISCIPLINE OF OFFICIALS CAUSING VYIOLATIONS Of_RIC-HTS; 10 11 protected by the fourth amendment of the United States
12 CLARLFY THAT CRIMINAL LIABILITY IS NOT AFFECTED; TO AMEND 12 constitution of Article II, section 11, of the Montana
13 SECTION 46-5-104y MCA; AND TO REPEAL SECTION 46-13-302, 13 constitution caused by an employee or agent of the state or
14 ACAe™ 14 any of its political subdivisions.

15 15 NEW SECTIfNa Section 4« Civil liabilitye (1} Civil
16 5E 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 16 liability under [sections 1 through 14] is based upon an
17 Ned SECTIONa Section le Short titles  [Sections 1 17 affirmative finding by a preponderance of the evidence that
13 through 14] may be cited as the "Montana Civil Rights Claims 18 there was a violation of the constitutional or legal rights
re Act™. 19 of & person that are protected by the fourth amendwent of
20 NEW SECTIDNe Section 2. Cause of action for damages 20 the United States constitution or the Montana constitution
21 -- adwmissibility of evidences (1} Any porson subject to 21 caused by an wmployee or agent of the state or any of its
22 search and seizure has a cause of action for damages if the 22 political subdivisions while the employce or ogent was
23 search and seizure is in viclation of the fourth amendment 23 acting in the scope of his esployment or under color of lawe
24 of the United States constitution or Article Ils section ile 24 {2) Mo law enforcement officer or other official
25 of the Montana constitution or the laws of Montana relating 25 actina in the scope of his employment or under color of law
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is personally liable unless his actions were coemitted
knowingly =ith the intent to violote the constitutional or
other legal rights of any persone

(3) Civil 1liability under [sections 1 through 14] is
exclusively against the state or governmental agency and not
against the individual Yaw enforcement officer or official
if the alleged viclation of constitutional rights is based
upon the inadequacy or unconstitutionality of an arrest
warrant or search warrante

{4) The govermmental agency employing or controlling a
lTaw enforcement officer or other official is liable for
violations under [sections 1 through 14] whenever such
violations are coused by the official while acting in the
scope of his employment or under color of lawe It is not a
defense that the act causing the violation was il]egdi.

NEWM SECTIONg Section 5. ODamagese (1) A successful
claimant shall be awarded reascnable compensation for:?

{a) property damage;

(b} personal damage;

{c} attorney fees; and

(d) costse

(2) Whenever it is determined that there was a
substantial wviclation of a constitutional or tegal rights
damages of not less than 3500 shall be conclusively

presumeds plus reasonable attorney fees and costse
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{3} The court mays on a preliminary motions rule as a
matter of law on the question of substantial violationa This
determination is binding on the qJevernment. If the court
makes 3 finding ti.at the violation was not substantials the
plaintiff is entitled to have the matter submitted as a jury
guestione.

NEH SECTIQNs Section 6e Jurisdictione The district
court has jurisdiction over any civil action brousht under
{sections 1 through 14}y and such actions are governed by
the ™Montana Rules of Civil Procedure insofar as they are
consistent with [sections 1 through 14].

HBEW _SECTION. Section Te Venuee (1} Actions brought
against the state shall be brought in the county in which
the cause of action arose or in Lewis and Clark County.

{2) Actions against a political subdivision shall be
brought in the county in which the cause of action arose or
in any county where the political subdivision is located.

NEW SELTIONe Section Be Statute of limitatione Eac
civil cause of Jaction permitted under [sections 1 through
14] is forever barred unless an action is begun within 2
years after the cause of action arisess

NEW SECTIOMe Section 9. Judgment as obligation of
state or political? subdivisions. A final judgment is an
oblijation of the state or the political subdivision and

shall be paid in the same manner as any other claim against

-ty
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the state or polstical subdivisione

NEW _SELTIOHe Section 10e Right of appeal -- pond not
required of state or political subdivision. The right of
appeal from fina! judgment in the district court is governed
by the same rules of practice and procedure that exist for
private personse except that the state or politicatl
subdivision is not required to post a bond either on appeal
or at any other time during the litigatione

NEH SECTIQNs Section lle. Compromise or settiement.
The attorney generals with the consent of the board of
examinersy when the claim is against the state; the county
attorneys with the consent of the governing bodys when the
claim is against a county; and the city attorneys with the
consent of the governing bodys when the claim is against a
citys have full charge of the litigation and are authorized
to arbitrates compromises or settle any clais allowed under
{sections 1 through 14)s subject to the terms of insurances
if anys

NEH SECTIONe Section 12« Administrative actione (1) A
law enforcement officer or other official who is determinecd
by @ court ors in the absence of a court determination on
the issuey by the appropriate disciplinary authority to have
violated the constitutional or other 1legal rights of a
person by acting knowingly with the intent to wviolate such

rightss by acting in a grossly negligent mannersy or by
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acting with a reckless disregard for such rights shall be
suspended or dismisseds without paye as follows:

{3) Upon the first cccurrences he shall be suspended
for 30 dayse

(b} Upon the second occurrences he shall be suspended
for 90 dayse

{c} Upon the third occurrences he shall be suspended
for & monthse

{d} Upon the fourth occurrences he shall be
permsanently dismissed and is thereafter ineligible to serve
as a law enforcement officer with the state or any political
subdivision thereof.

{2) If the wviolation is wunusually seriouse the
appropriate disciplinary authority may impose more severe
penalties than those Yisted in subsection {1)e

{3) A second or subsequent violation under
circumstances similar to those surrounding a previous
violation shall be presumed to have resulted Ffrom gross
negligence or a reckless disregard for the person®s rightse

NEW SECTIOMa Section 13. HNo effect on causes of
action arising under Montana Comprehensive State Insurance
Plan and Tort Claims Acte. Nothing in {sections 1 through 14]
affects any cause of action arising under Title 2+ chapter
Js parts 1 through 3+ popularly known as the Montansa

Comprehensive State lnsurance Plan and Tort Claims Acte

-6~ e -
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HEM SECLYIONs Section 14 Criminal liabititye. Nothing
in [sections 1 through 13] affects the criainal liability of
a law enforcement officer or other official who viclotes a
person®s rights in the manner described in [section 4&(1}]s
and such officer or official is subject to prosecution for
criminal trespass or any other applicablie offense.

Section ISe. Section 46-5-104&¢ MCAs i5s amended to read:

"46-5-104s Adaissibility in other proceedingse
Instrumentsy articless or things ?%lawfully-—-veired are
adaissible as evidence upon any prosecution or proceeding
whetner or not the prosecutlion or proceeding is for the
offense In connection with which the search was originally
made."

Section lée Severability. If a part of this act is
invalidy all valid parts that are severadle from the invalid
part remain in effect. If a part of this act is invalid in
one or more of its applicationsy the part remains in effect
in all valid applications that are severable from the
invalid applicationse

Section 17. Repealere Section 46~13-302¢ MCAe is
repealtede

-End-
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BILL No. o777

INTRODUCED BY " 7wun¢.

A BILL FOR AN ACT ENTITLED: “aAN ACT TO PROVIDE AN EXCLUSIVE

REMEDY UNDER STATE LAMW IN THE FORM OF A CAUSE OF ACTION FOR
DAMAGES WHEN THERE HAS BEEN A VIOLATION OF RIGHTS PROTECTED
3Y THE FOURTH AMENDMENT OF THE CONSTITUTION OF THE UNITED
STATES AND ARTICLE IIe SECTION 1lls OF THE MONTANA
CONSTITUTIONs IN LIEU OF EXCLUSION FROM CRIMINAL PROSECUTION
OF OTHERWISE ADMISSIBLE EVIDENCE; TO PROVIDE FOR THE
DISCIPLINE OF OFFICIALS CAUSING VIOLATIONS DEAIIGHTS: 70
CLARIFY THAT CRIMINAL LIABILITY IS NOT AFFECTED: TO AMEND

SECTION 46-5-104s MCA; ANUO TO REPEAL SECTION 46-13-302,

MCAL"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW _SECTIONg Section le Short titlee [Sections i
through 14} may be cited as the ™Montana Civil Rights Claims
Act™e

MEH SECTIONe Section 2. Cause of action for damages
~- admissibility of evidences (1) Any person subject to
search and seizure has a cause of action for damages if the
search and seizure is in violation of the fourth amendment
of the United States constitution or Article Ils section 1l

of the Montana constitution or the YTaws of Montana relating
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to search and seizZure.

{2) Evidence secured for use in a criminal prosecution
in violation of the fourth amendment of the United States
constitution or Article 11, section 11y of the Montana
constitution or the laws of Montana relating to search and
seizures if otherwise admissidbles may not be excluded from
any criainal prosecution because of such violatione

HEM SECTION, Section 3« Exclusive remedye [Sections 1
through 14] provides the exclusive remedy under state Vaw
for the v!olatién of the rights of a person that are
protected by the fourth amendment of the United States
constitution or Article II+ section 1lls of the Montana
constitution caused by an employee or agent of the state or
any of its political subdivisions.

NEM SECTIONe Secticn &« Civil liabilitye (1} Civi?
iiability under [sections 1 through 14)] is based upon an
affirmative finding by a preponderance of the evidence that
there was a violation of the constitutional or lega} rights
of a person that are protected by the fourth amendment of
the United States constitution or the Montana constitution
caused by an employee or agent of the state or any of its
political subdivisions while the employee or agent was
acting in the scope of his employment or under color of lawe

12) Mo lsw enforcement officer ov other official

acting in the scope of his employment or under color of law
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is personally liable wunless his actions were committed
knowingly with the intent to violate the constitutional or
other legal rights of any persone.

£3) Civil 1liability under [sections 1 through 14] is
exclusively against the state or governmental agency and not
against the individual lTaw enforcement officer or official
if the alleged viclation of constitutional rights is based
upon the inadequacy or unconstitutionality of an arrest
Warrant or search warrante

{4) The governmental agency employing or controlling a
law enforcement officer or other official is liable for
violations under [sections 1 through 14} whenever such
violations are caused by the official while acting in the
scope of his employment or under color of lawe It is not a
defense that the act causing the violation was illegai.

NEM SECTIONe Section 5. Oamagese {1) A successful
claimant shall be awarded reasonable compensation for:

(a) property damage;

{b} personal damage;

{c} attorney fees; and

{d) costse

{2) HWhenever it is determined that there was a
substantial violation of a constitutional! or legal rights
damages of not tess than 38500 shall be conclusively

presumeds plus reasonable attorney fees and costse
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{3} The court mayes on 3 preliminary motiony ruie as a
matter of law on the question of substantial violation. This
determination is binding on the governmente If the court
makes a finding that the violtation was not substantials the
plaintiff is entitled to have the matter submitted as a jury
questione

NEM _SECTION. Section 6« Jurisdictions The district
court has jurisdiction over any civil action brought under
fsections 1 through 14]s and such actions are governed by
the Montana Rules of Civil Procedure insofar as they are
consistent with [sections 1 through 1l4]e

NEM_SELTIONe Section Te Venuees (1) Actions bDrought
against the state shall be brought in the county in which
the cause of action arose or in Lewis and Clark County.

{2) Actions against a political subdivision shall be
brought 1{in the county in which the cause of action arose or
in any county where the political subdivision is located.

NEW SECTION. Section 8. Statute of limitations Each
civil cause of action permitted under [sections 1 through
14) is forever barred unless an action is begun within 2
years after the cause of action arises.

NEW _SECTIONe Section 9« Judgment as obligation of
state or political subdivisione A final judgment is an
obligation of the state or the political subdivision and

shall be paid in the same manner as any other claim against

.
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the state or political subdivisione

NEM_SECIIOQNe Section 10« Right of appeal -- bond not
required of state or political subdivision. The right of
appeal from final judgment in the district court is geverned
by the same rules of practice and procedure that exist for
private personss except that the state or political
subdivision is not required to post a bond either on appeal
or at any other time during the litigatione.

NEM SECTION, Section lle Compromise or settlement.
The attorney generals with the consent of the board of
examinerss when the claim is against the state; the county
attorneyy with the consent of the governing bodys when the
claim is against a3 county;: and the city attorneys with the
consent of the governing bodys when the claim is against a
cityy have full charge of the litigation and are authorized
to arbitrates compromises or settle any claim allowed under
{sections 1 through 14)es subject to the terms of insurances
if anye.

NEW SECTIONs Section 12« Administrative actions (1) A
law enforcement officer or other official who is determined
by a court ore in the absence of a court determination on
the issuey by the appropriate disciplinary authority to have
violated the constitutional or other legal rights of a
person by acting knowingly with the intent to violate such

rightsey by acting in a grossly “megligent manners or by
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acting with a reckless disregard for such rights shall be
suspended or dismisseds without pays as follows:

{a) Upon the first occurrences he shall be suspended
for 30 dayse

{b) Upon the second occurrences he shall de suspended
for 90 dayse

(c) Upon the third occurrences he shall be suspended
for & monthse

{d) Upon the fourth occurrences he shall be
permanently dismissed and is thereafter ineligible to serve
as a law enforcement officer with the state or any political
subdivision thereofe.

(2) If the vlo1atl¥n is unusuvally seriouss the
appropriate disciplinary authority may impose sore severe
penalties than those Jisted in subsection (1).

{3) A second or subsequent violation under
cirfcumstances similar to those surrounding a previous
violation shall be presumed tc have resulted from gross
negligence or a reckless disregard for the person®s rightse

NEM SECTIONs Section 13« No effect on causes of
action arising under Montana Comprehensive State Insurance
Pian and Tort Claims Act. Nothing in [sections 1 through 14]
affects any cause of action arising under Title 2, chapter
Je¢ parts 1 through 3+ popularly known as the Montana

Coaprehensive State Insurance Plan and Tort Claims Acte

TSR
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MNEM_SECTION. Section 14 Crisinal liabilitye Nothing
in [sections 1 through 13] affects the criminal 1iability of
a Jaw enforcement officer or other official who violates a
person®s rights in the manner described in {section &(1)]e
and such officer or official is subject to prosecution for
criminal trespass or any other applicable offensee

Section 15« Section 46-5-104s MCAy i5s amended to read:

"45-5-104. Admissidbility in other proceedingse
Instruments, articlesy or things lewfuldy--seired are
admissible as evidence upon any prosecution or proceeding
whether or not the prosecution or proceeding is for the
offense In connection with which the search was originally
made."

Section 16« Severabllitys If a part of this act is
invalids a1V valid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid |in
one or more of its applicationss the part remains in effect
in all wvalid applications that are severable from the
invalid applications.

Section 17. Repealers Section  46-13-3D2y MCA» is
repealed.

~End-
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SENATE BILL NO. 217

INTRODUCED BY B. BROWNy TURNAGEs RASMUSSEN, STIMATZI: RYAN

A BILL FOR AN ACTY ENTITLED: AN ACT TO PROVIDE AN-EXEEUSEVE
A REMEDY UNDER STATE LAW IN THE FORM OF A CAUSE OF ACTION
FOR DAMAGES WHEN THERE HAS BEEN A SUBSTANIIAL VIOLATION OF
RIGHTS PROTECTED B8Y THE FOURTH AMENDMENT OF THE CONSTITUTION
OF THE UNITED STATESZ: ANB ARTICLE 11. SEEFEBN SELIlﬂﬁS_ln_DB
11y OF THE MONTANA CONSTITUTIONy~¥N—L#EU-8F; QR _THE LANS _DF
BONTANA _RELATING _TO _SEARCH AND SEXZURE ANG TQ BEXISE THE
EXCLUSIONARY RULEs RELATING YO THE EXCLUSION FROM CRIMINAL
PROSECUTION OF OTHERWISE ADMISSIBLE EVIOENCE; TO PROVIDE FOR
THE DISCIPLINE OF OFFICIALS CAUSING VIOLATIONS OF RIGHTS; TO
CLARIFY THAT CRIMINAL LIABILITY IS NOT AFFECTED; TO AMEND
SEEFEBN SECTIONS #6-5-104 AND 66=-13-302¢ MCA$+-ANB-F8--REDPEAE
SECFEON-46-13-302v-MHEA."

BE IT ENACTED BY YHE LEGISLATURE OF THE STATE OF MONTANA:
NEH_SECYIONs Section le Short title. {Sections 1
through %4 13] may be cited as the “Montana Civil Rights
Claims Act™e
NEW _SECYIOMe Section 2. Cause of action for damages
-- admissibility of evidence. (1} Any person subject to
search and QIR seizure has a cause of action for damages

UNDER (SECTIGNS 1 THROUGH 13] if the search end QR seizure
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is in SUBSYANTIAL violation of the fourth amendment of the
United States constitutioni or Article 11, section SELTIGNS
10__0OR 11y of the HMontana constitutioni; or the lawus of
Montana relating to search and seizure.

{2) Evidence secured for-use-in-a-criwined~prosetution
in NONSUBSTANTIAL violation of the fourth amendment of the
United States constitutioni or Article Ils section SECTIOQNS
10 0R 11y of the Montana constitutioni; or the laws of
Hontana relating to search and seizures If otherwise
admissibles may not be excluded from any criminal
prosecution because of such NONSUBSTANTIAL violation.

uflzsﬁﬁijaﬂ;——Soe§+on-3v~-Eﬂe*us*vtr-fo-oerv—-fSeetions
i-threugh—iﬁi-preJ+CQSvth.—e:eias+ve—rol.dy-ander-stote—-*o-
for--the--viotation-—of-~the--rights--ef--a--person-thet-are
protected-by-the--fourth--smendunemt—of--the--tinited—5States
eonstitation-—or--Articte--ifv--section--ity-~of-the-Mantane
eonstiturion—coused-by-an-employee-or-ogent-of-the-state--or
any-of-+t3-potiticot-subdivisionss

SECTION 3. THERE IS A NEW MCA SECTION THAY READS:

Determination of substantial wviolation. (1} A violation
of the fourth amendment of the United States constitution;
Article IIy sections 10 or 1lle of the Montana constitution;
or the UYaws of Montana relating to search and seizure is
considerad to be substanflal if the wviolation meets the

criteria of subsections (2) or {3).

-2- 58 217
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{2) A violation 1is considared substantial If it was
gross and willful.

{3) A vlolaglon that Is not classified as substantial
under subsection (2) way be considered substantial by
considering the following criterias

{a) the extent of deviation from lawful conducti

(b} the axtent to which the violation was willfulg

(c) the extent to which privacy was violated:

{d) whethers but for the viclations the things seized
would have been discavered;

(e} the extent to which excTusion will tend to prevent
violation of the search and seizure constitutional and
statutory provisionss and

{f) the extent to which the .violation prejudiced the
rights of affected Individuals to defend themselves in
crimina? prosecutionse.

NEM _SECILON. Section &« CTivil 1liabilitye (1) Civil
liability under {sections 1 through ¥4 13] is based upon en
affirmative-finding PROOF by a preponderance of the svidence
that there was 3 SUBSIANIIAL violation of the censtitutionad
or-tega} rights of a person that are protected by the fourth
amendment of the United States constitution eri ASIICLE  1le
SECTIONS X0 CO8 1) QOF the Montana constitutioni OR THE LAMS

0F_MONTANA BELATING YQ SEARCH AMD SEJZURE caused by an
eaployee or agent of the state or any of its political

-3- $8 217
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subdivisionsy white-the-empleyes-er-agent-was-seténg-in--the
seopa-of-his—employment-or-under-cotor-of-tawse

t2)--Neo~—tau--enforcenent-—officer-——or-—other--official
seting-in-the-seope-of-his-employment-or-under-coler-of--}aw
+s--persenaiiy--I+eble-—~uniess-—his-—~actions-—were-committed
knowingty-with~the-intent-te-viotote~the--constitutionsd--or
other-}egat-rightas-of-eny-persens

439421 Civil liability under ([sections 1 through &%
13) §s exclusively against the state or governmental agency
and not against the individual law enforcement officer or
official if the alleged violation of constituticnal QR
STATUTORY rights MAS MOT CAUSED BY THE DFEICER OR OFFICIAL
AMD s based EZCLUSIVELY upon the inadequacy or
unconstitutionality of an arrest warrant or search warrant.

t+4513) The governmenta? agency employing or
controlling a 1law enforcement officer or other official is
liabley JOINTLY AND SEXERALLY WITH _THE OFFEICER _QR _QIHER
QFEICIALs for violations wunder [sections 1 through 4 11]
whenever such violations are caused by the QEEICER_OR
official while acting in the scope of his eaployment or
under color of Jawe It is not a defense that the act
causing the violation was illegal.

£8) MHEMEVER & LAM ENMEORCEMENT OFEICIAL OR ANY QTHER
LERSOM IS RESPONSIBLE FOR. A_ VIOLAVION UMDER. [SECTIONS 1
IMROUGH 23] WHILE ACTING QUTSIDE THE SCOPE OF HIS EMPLOYMENT

- sB 217
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ANO _NOT__UNDER COLOR OF LAW, ME IS PERSONALLY LIABLE 1O THE
BERSON WHOSE RIGHTS MERE VIOLATEQ.

NEM SECYION, Section S. Damages. tiy-A HMHENEYER _IY IS
DEIERMINED THAT ITHERE MAS A SUBSTANTIAL _NIDLATION OF &
CONSYITUTIONAL QR _LEGAL RIGHIs A successful claimant shatll
be awarded reasonablte compensation for:

te3(l) property damagei

tb3{2) personal damage;

+¢443) attorney fees; and

14y (%) costse

t2¥--whenever-—-it--ig-~-deternined--thet--there--weas---o
substentist-~-viotation——of--a-constitutionsi-or-tegat-righty
danasges--—of-—-not--tess-~than--$508--shelt-—be—--conclustvely
presumedy-—plus-resscnable-ottorney-fees-snd-costsy

133-~Fhe-—court-msyv-on-a-pretiminery-notéonv-rote-as-o
notter—-of-tow-on-the-question-of-substantiol-viointionv-Fhis
deteraination-+s-binding-on-the--governmente--1f--the--court
askes--o-finding-that-the-viotation-was-not-substantiatv-the
pltointifé-+s-entitied-to-have-the-notter-suvbaitted-ss-a-jury
questiony

NENW _SELTION. Section 6. Jurisdiction. TYhe district
court has jurisdiction over any civil action brought under
[sections 1 through 34 13]s and such actions are governed by
the Montana Rules of Civil Procedure insofar as they are

consistent with [sections 1 through & 13].

- s 217
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MEW _SECTION. Section T. Venuee. (1) Actions brought
against the state shall be brought in the county in which
the cause of action arose er-in-tewis-end-c¥ark-Eounty.

{2) Actions against a political subdivision shall be
brought in the county in which the cause of action arose or
in any county where the pelitical subdivision is located.

NEM _SECIIONs Section 8. Statute of limitations. Each
civil cause of action permitted under [sections 1 through 14
13]) is forever barred unless an action is begun within 2
years after the cahse of action arisesa.

HEM SECTI0ON. Section 9. Judgment as obligation of
state or political subdivisiones A final judgment AGAINST IHE
SIATE OR_A_POLITICAL SUBDIVISION is an obligation of the
state orf the political subdivision and shall be paid in the
same mpanner as any other claim against the state or
political subdivisiones

NEW_SECTIONs Section 10. Right of appeal -- bond not
required of state or political subdivisione The right of
appeal from final judgment in the district court is governed
by the same rules of practice an? procedure that exist for
private personss except that the state or political
subdivisioca is not required to post a bond either on appea)
or at any other time during the litigations

NEN-SEGEIONx--Sectidn—tiv--Compromise--or-——settiements

Fhe--psttornsy--ganeratv--with--the--consent-—of-the-bosrd of

-6 S8 2117
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axaninersy-when—the-cleain-+s~against-the-stotet--the--county
attorneyy-—with--the-consent-of-the-governing-bedyr-when-the
clsim-ie-ageinst-s-countyt-ond-the-city-attorneyy--with--the
eonsent--ef—-the—g;vern+ng-bodyv-whcn-thc-e‘e&--is-agafnst—o
cityr-have-fuli-charge-of-the-titigation-and-ere-—euthorized
to--arbitretev-comprosiser-or-settie-any-claim-eltowed-ugnder
feections-t-through-14jv-subject-to-the-terms-of--insurencery
+f-anys

NEN_SECTIDNg Section 1lle Administrotive-------getions
QISCIPLINARY ACTIONs (13 AM ALTION MAY BE COMMENCED IN__THE
QASIRICY COYRT 10 OEVERMINE IF A hAM ENFORCEMENT QFEICER._OR
OIHER OFEJCIAL HAS KNOWINGLY OR IN A _GROSILY _NEGLIGENT
BANNER  COMMITIED A SUBSTANTIAL  YICLATION QF_  THE FOQURTH
WWM_ML-Ih
SECLTIONS 10 OR 11 OF THE MONIANA CONSTITUTION: OB IME LAMS
OF MONIANA RELATING XO SEARCH AND SEIZURE. THIS . _ACTION _MAY
BE__DRQUGHT _RY THE COUNTY ATTORNMEY ON HIS OwN _DETEANINATION
AND SHALL BE BROUGHY BY THE COUNTY ATYORNEY WHENEYER _A
PETITION IS FILED WITH WIS OFFICE BEQUESTING SUCH AN ACTION
IO _8£ BROUGHT: PROVIDED THAT THE PETITION IS NOI_MADE IN BAD
EAlTHa AN ACTION AGAINSY A MOMELECTEQ OFFICER. QR __QFFICIAL
SHaLL. . BE. A CIVIL _ACYION SUBJECT To THE BULES OF CIVIL
BROCEDUREs AND AN ACTION AGAINST AN ELECTED OFFICER QR
DEFICIAL SHALL BE A CRIMIMAL ACTION FOR QFFICIAL MISCONDUCT.

AS_PROVIDED FOR IN §$-7-403e IF IHE COUNIY ATTORNEY FAILS 10
-7~ sB 217
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ACT__OM THE PEYIYIONs JHE PETITIQHER MAY EILE FQR.A HWRJT QF
MANDAMUS TO COMPEL FHE COUNTY ATIORNEY T0Q _TAKE _ACTION. _IF
IHE _WRIT IS KSSUEDs IHE PETITIONER SHALL RECEIVE COSTS AND
ATIORNEY*S_EEES FROM YHE COUNTY [ENCURREQ IN_ SECURING THE
WRITa

+3342) A NONELECTEQ 1law enforcement officer or other
official who is determined by a court orv—in-the-absence--of
.--e0ift-—dtt.f.fn.tion--o.*-th!—-§tlect—-by-tho-epprepriate
di:eipl»inofy-utmity-to-havo-vioicted--the--eomeitutiond
or--ether--teget-rights-of-e-person-by-ecting-knowingly-with
th.—i-nt.ﬂt-to—.vfﬂ.ermh-right.v-b']‘aeting-—in-----gress%y
aegii—gtnt-umrv—oroby—nting--ieh--reeh}ess—disregerd-fer
sweh—-rights J0__HAVE ACTED KNOWINGLY OR_IM_ & GROSSLY
MEGLIGENT MANNER IM _SUBSTAMTIAL VIDLATION OF THE FOURTH
AMEMOMENT _OF YHE UMIYED STATES CONSTITUXION: ARYICLE Ile
SECTIONS 10 OR 11 OF THE MONTANA COMSTIYUTION: OR THE _LANS
QOF _MONTANA BRELATING YO _SEARCH AND SEIZURE shall be suspended
or dismissedv-without-peyr 25 follows: _

{a) Upon the first occurrences he shall be suspended
for-36--deys HITHOUI PAY FOR A PERIOD OF TJIME T0. BE
DETERMINED BY THE COURI.

(b) Upon the second occurrences he shall be suspended
for-90-deysse

tej--Upon-the—third-oceurrencev—he-shati-~be-—suspended

for-6-monthss

-8- 58 217
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tdy--dpon—--the---fourth--—oceurrencey---he--—shett--be
permanently dismissed and is thereafter ineligible to serve
as a law enforcement officer with the state or any political
subdivision thereof.

t2y--1f-—-the--—vioteotion--+s--unuvsvetly--seriovsy-~the
sppropriate—-diseiptinery-authority-ney--impose--nore--severe
penatties—-than-those-isted-in-subsection-tijr

13§-~A--—-second-~--or---subsequent---viotation--~under
eireumstances——-sintier——to--those--surrounding--e---previouns
viotation--sheit-—be--presuned--to——have-resuited-fron-gross
negtigence-or-a-reckiess-disregard-for-the-persentas--rightse

£3)_JE YHE _COUNTY ATYORMEY IS __THE SUBJECT OF A
PEIITION: THE ATTORNEY GENERAL HAS THE OUTY _I0 _BRING AN
ACTION _UNDER _THIS SECTION SUBJECT YO  THE PROYISIONS QF
SUBSECTION {l)e

NEM_SECTION. Section 12. No effect on causes of
action arising under Montana Comprehensive State Insurance
Plan and Tort Claims Acte Nothing in [sections 1 through &%
13] affects any cause of action arising under Title 2¢
chapter 9+ parts 1 through 3» popularly known as the Kontana
Comprehensive State Insurance Plan and Tort Claims Acte

NEM_SECIIONs Section 13, Criminal liability. HNothing
in [sections 1 through %3 sz affects the criminal tiability
of a law enforcement officer or other official who violates

a person®s rights in the manner described in [section &€}

-9- SB 217
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41(4) ] and such officer or official is subject to
prosecution for criminal trespass or any other applicable
offense.

Section l4. Section 46-5-104y MChs is a-endéd to read:

®46~5-104s Admissibility in other
dnstruments (1) UNLESS THE SEARCH OR_SEIZUBE MWAS MADE XN
SUBSTANTIAL. YICLATION OF THE ECGURTH AMENDMENT OF THE UNITED
SYATES CONSTITUTION: ABYICLE Il SECTIONS 10 08 Llke QOF _THE
HQ!IABA__LDNSIIINI*nﬂ1,.QB..IBE..LAI&.DE.!QDIANA_BELAIIHG.IQ
SEARCH AND SEIZUREs. _INSTRUMENISs articlesy or things
Yawfuldy-—-setred SEIIED are admissible as evidence upon any

proceedingss

prosecution or proceeding whether or not the prosecution or
procesding is for the offense in conne;tlon with which the
search was originally made.

{2)_ THE _DETCRMINATION _OF _WHETHER A _YIOLATION __IS
SUBSTANTIAL OQR__MQT IS TO BE MAOE USING THE CRITERIA IN
[SECIION 3])a*"

SECTION 15 SECYION _46-13-302s . MCAs IS5 __AMENDED _TO
8EAD:

"46-13-302. Motion to suppress evidence illegally
seizeds {1) A defendant aggrieved by en-untewful-search--snd
setrzore p_seorch or sejZuce sade lo substaptial violation of
the fourth _amwendmeol of the _constitution of the Ugited
States: Article Ila_ sections _10_ _or__lls__of _the _Mootans
constitutioni _or the laws of Mootana relating to search and

~10- SB 217
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saizure may move the court to suppress as svidence anything
s0 obtained. The motion shall be in writing and state facts
showing wherein the search end g seizure were-unlewfu?® yas
a_substantial violatione

t2) The wmotion shall be made before trial untess for
good cause shown the court shall otherwise direct.

(3) Ythe defendant shall give at least 10 days® notice
of sucth motion to the attorney prosecuting or such other
time as the court may directe The defendant shall serve 2
copy of the notice and motion upon the attorney prosecutinge

(4} If the allegations of ths motion state facts which
if trus show that the search end gr selzure wers-untewfud
wds g _substantial violationes the court shall conduct a
hearing into the merits of the motions The burden of proving
that the search end gor seizure were-—-ontewfoul yas 23
substantial violatice shall be on the defendant. Ihe
datarminpation.  of _whetber & _viclaticn _is__substaptial oc
aonsubstaotial is to be made using the critecia in _[section
dla

(5} If the wmotion is granteds the evidence shall not

be admissible against the movant at any trial of the cases™

.Section 16. Severabilitye If a part of this act is
invalide all valid parts that are severable from the invalid
part remain in effect. 1If a part of this act is invalid in

one or more of its applicationse the part remains in effect

-1k- $8 217
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in all vallid aspplications that are severable from the

invalid applicationss

Section-ite-——Repeoiters——--Section-——46—13-362y——MEAv—-+9

repesteds

-12-
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SENATE BILL NOe. 217

INTRODUCED BY B. BROWNs TURNAGE; RASMUSSENe STIMATZe RYAN
A BILL FDR AN ACT ENTITLED: maN ACT TO PROVIDE AN-EMXELUSEIVE
A REMEDY UNDER STATE LAW IN THE FORM OF A CAUSE OF ACTIGN
FOR DAMAGES WHEN THERE HAS BEEN A SUBSTANTIAL VIOLATION OF
RIGHTS PROTECTSO BY THE FOURTH AMENOMENT OF THE CONSTITUTION
OF THE UNITED STATES; AND ARTICLE 11, SEEF3ON SECTIONS 10 ORf
11y OF THE MONTANA CONSTITUTIONy—¥N-LEEH-OF: QR _THE LAWS OF
MONTANA RELATING JO  SEARCH AND SELIURE AM0D F0 REVISE YHE
EXCLUSIONARY RULF- RELATING_I0 JHE FXCLUSION FROM CRIMINAL
PROSECUTION OF OTHERWISE AOMISSIBLE EVIDENCE; 70 PROVIDE FOR
THE DISCIPLINE OF OFFICIALS CAUSING VIOLATIONS OF RIGHTS; TO
CLARIFY THAT CRIMINAL LIABILITY IS NOT AFFECTED; TO AMEND
SEEFEON SELTIONS 46-5-104 AND 46-13-302+ MCA$-ANB-FO--REPEAL
SECFEON-46~23-382v-MEA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW_SECIIONa Section l«. Short title. [Sections 1
through 4 132] may be cited as the "Montana Civil Rights
Claims Act®.

NEW SECTIONs Section 2« Cause of action for damages

-- admissibility of evidences {1) Any person subject to

search emd 0OR seizure bhas a cause of action for damages

UMDER [SECTIONS 1 THROUGH 13] if the search and QR

seizure
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is in SURSTANTIIAL violation of the fourth amendment of the

United States constitutlony or Article Ily section SELTIONS

l0_ _0OR 1ls of the Montana constitutioni or the laws of

Montana relating to search and seizure.
(2} Evidence secured for-use—in-a—ecriminal-prosecution

in NONSUBSYANYIAL violation of the fourth amendment of the

United States constitutioni er Article II, seetionm SECTIONS

L0_QR 11y of the HMontana constitutioni or the laws of

Moritana relating to search and seilzures If otherwlise

cdmissibley wmay not be excluded from any criminal
prosecﬁtion because of such NONSUBSTANIJAL violatione
NEW-SEEFIONw——Section-3v—Exnetusive--remedyv—-fSections
&—threugh-tﬁj-pfov;des—the—exe%us#ve—re.edy-under—state--}en
for-—the--viotation——of-—the--rights—-of--a—-person-chet-are
preotected-by-the-—fourth—-anendment--of--the—-Ynited-—-States
constitution-——or-——Areicte--ity--section——iiv——of-the-Montane
econstitution—coused-by-an—empltoyee—or-egent-ef-the-stete--or

any-of-tts-potitical-subdivisionasy
SECTION 3, THERE IS A NEW MCA SECTION THAT BEADS:
Determination of substantial yiolationes {1) A violation

of the- fourth amendment of the United States constitution;

Article 11y sections 10 or 11s of the Montana constitution;

or the 1laws of Montana relating to search and seizure is

considered to be substantial if the wiolation mesets the

criteria of subsections {2) or {3}.

Includes Free Joint

Conference Committee Report -2~
Dated ;@Q ?zj?
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{2) A violation is considered substantial if it was
gross and willfule

{3) A violation that is not classified as substantia?
under subsection (2Z) wmay be considered substantial by
considering the following criteria:

(a) the extent of deviation from Yawful conduct;

{b) the extent to which the viclation was wiliful;

(c) the extent to which privacy was violated; AND

{d} whethery but for the violationy the things seized
would have been discoveredts

tel-—the-extent-to—which-exclusion-wiil-tend-to-prevent
viotation-—of-—the--seerch-~and--setzure——constitutionnt-end
statutery-provisionst-end

tfr-—the-extent-to-which-the-victation—-prejudiced-~the
rights-—of-—-uffected-—individuats-—-to—-defend--themsedves—$n
erimined-prosecutionss

MEM SECTIDM: Section 4« Civil 1liabilitye (i) Civi?
tiability wunder [sections 1 through #4 13] Is based upon en
affirnative-finding PROOF by a preponderance of the evidence
that there was a SUBSTANIIAL violation of the comatituttoned
or-teged rights of a person that are protected by the fourth
amendment of the United States constitution or; ARTICLE Tls
SECTIONS 10 OR 11 0OF the Montana constitutioni QR THE LANWS
OF_MONTANA BELATING I0D SEARCH _AND SEIZJURE caused by an

eaployee or agent of the state or any of its political
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subdivisionsy while—the-employee—or-asgent-was-acting—+n——the
scope-of-his-employment-or-under—-color-of-taws

t23-—~No—~-Faw--enforecement——officer--or--other-~offircrat
acting-tn~the-2cope-of-his-employment-or-vnder-cotor-of--taw
+3--personaity--tiable——untess-—his--actions--were-committed
knowingty-with-the-intent-to-vietate-the--constitationat-—or
other-}egat-righta-of-any-persons

t2¥{2) Civil tliability under ([sections 1 through t%
11} is exclusively against the state or governmental agency
and not against the individual law enforcement officer or
official if the alleged wviolation of constitutiona! DR
STATUTORY rights HAS NOT EAUSES-BY-FHE-AFFICER-OR-BFFICEAL
ANB +9---based EXELUSIVELY upon--—-the---inadequaecy-—-of
anconstitutionatity-—of-an-arrest-warroent-or-search-warrants
A KNONWING OR GROSSLY NEGLIGENY ACT OF THE OFFICER OR
QEFICIAL.

+43443) The governmental agency employing or
controlling a 1aw enforcement officer or other official is
Tiables  JOINTLY _AND SEVERALLY WITH TWE QFFICER OR OQTHER
QFEEICIALs for violations under [sections 1 through %4 131}
whenever such violations are caused by the QFFICER QR
official while acting in the scope of his employment or
under cotor of lawe—it-ts-not-s-defense-that-the-act-ceusing
the--viototion~was-+¥tegedw ANC ARE DETERMINED TO BE KNOWING
OR GROSSLY NEGLIGENT.

—— s8 217
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14) WHENEVER A LAN ENFORCEMENT OFFICIAL OR ANY QTHER
BERSQN IS RCSPONSIBLE FOR A WIOLATION UNDER [SECTIONS 3
IHROUGH 13] WHILE ACTING QUFSIOE THE SCOPE Uf HIS EMPLOYMENT
AND NOT UNDER COLOR OF LAWe HE JS PERSONALLY LIABLE 1O THE
BERSON WHOSE RIGHTS WERE VWIOLATED,

NEW SECTIONs Section 5« Damagese +34{l) A HHENEYER IY
AS_ DETERMINED THAT THERE WAS A SUBSFANFFAL YIDULATION OF A
CONSTITUTIONAL OR LEGAL RIGHYs & DAMAGES OF NQY LESS THAN

2500 SHALL BE _CONCLUSIVELY PRESUMED, TN __ADDITYOMs A

successful claimant sha1l be awarded rcasonable compensation
fors

toytiilA) property damage;

to3t23(B)Y personal damage;

te¥f2¥ (L) attorney fees; and

td¥t43(D} costse

+2¥-—Hhenrnever—-¢t——is-—determined-—-that-—-there--was———ea
substantial--viototton——cf--a-constitutionat-or-tregat-righty
demeages--of——neot—-tess——chan-—$506--aha¥t—be—--conetusively
presumedy-plus-reasonabie-attorney-fees-osnd-costss

+3yY-—-Fhe-—court-moayy-on-a-preltiminory-motionr-rute—ns-o
matter-of-taw-—on—-the-question-of-substantiet-viotationv-Fhis
determination-+s-binding-on-the--governmentv—-if--the--coure
mokes--a-finding-thet-the-viotation—~weaas-not-substantiatv—the
prointiff-is-entitted-to-have-the-motter—-submitted-as-a-jury

guestionw
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Waliver of sovereign immunitye The states counties,
citiesy towns: and all other local governmental entities
shall have no immunity from suit for 3 cause of action under
[sections 1 through 1T].

MEN SELTION. Section Te Jurisdictione The district
court has jurisdiction over any civil action brought under
{sections 1 through 34 13]s and such actions are governed by
the Montana Rules of Civil Procedure insofar as they are
consistent with [séctions 1 through 4 131].

MEMW SECTIUONs Section Be Venuee {1} Actlions brought
against the state shall be brought in the county in which
the cause of action arose er—in—tewis-snd—€Elerk-County.

{2) Actions against a political subdivision shall be
brought in the county in which the cause of action arose or
in any county where the political subdivision is located.

MEs SECIIDNs Section 9. Statute of limitations Each
civil cause of action permitted under [sections 1 through 4
13) J¥s forever barred unless an action is begun within 2
years after the cause of action arises.

BEW SECYION, Section 10. Judgment as obligation of

state or political subdivisione A final judgment AGAINST THE

—— sB 217
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STATE OR A POLITICAL SUBOIVISION is an obligation of the
state or the political subdivision and sQaIl pe paid in the
same m®manner as apy other claim against the state or
political subdivisione

NEM SECTION. Section lle Right of appeal -- bond not
required of state or political subdivisione The right of
appeal from final judgment in the district court is governed
by the same rules of practice and procedure that exist for
private personss except that the state or political
subdivision 1Is not required to post a bond either on appeatl
or at any other time during the litigation.

NEWH-SEEFEONg—-~Seetton—itv-—Compromvse--or---settiements
Fhe-—sttorney-—generaty-—with--the-—-consent--of-the-bosrd-of
exsminersy-when-the—claim-is-sqgeinst-the-stater-—the-—county
attorneyy—~with-—the—consent-of -the-governing-hodyy-when-the
claim—i9-ogainst-a-countyt-end-the-city-sttorneyy-~with--the
consent—of--the-governing-bodyr-when—the—ctain-is-agquinst-s
eityy-have—fuli-charge—of-the-}itigation-and-are--asuthorized
to--erbitrater-compromiser-or-settie-any-eisim-attowed-under
fesections—i-through-14jr—sudbject-to-the-terms-of—insurancey
f-onys

NEW SELTION, Section 12. administrative---—--——-mcttrons
RISCIPLINARY ACTION, (1) AN ACTION MAY BE COMMENCED IN THE
DISIRICT _LOURT JO DETERMING IF A LAw ENFORCEMENT OFFICER DR
OTHER OFFECIAL HAS KNOWINGLY OR IN--A--GROSSEY-~NEGLIGENT

-1- se 217
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EQURTH AHENDMENT OF THE UNITED STAIES CONSTITUTION; ARJILLE

OFFICIAL SHALL BE A CREIMINAL ACTION FOR OFFICIAL MISCONOUCT.
AS PROVIOQEQ FCR IN 45-7-40le IF THE COUNTY ATTORMEY FAILS TO
ACT__ON THE PETITIONs THE PETITIONER MAY FIIE_FOR A WRIT OF
MANDAMUS TQ COMPEL THE COUNTY ATTORNEY TFO TAKE ACTION. IF
IHE _WRIT IS YSSUED, THE PETITIONER SHALL RECEIVE COSTS AND
ATYDRNEY'S FEES FROM THE COUNTY INCURRED IN _SECURING THE
MBiTa

+33402) A NONELECTED law enforcement officer or other
official who is determined by a court orv-in—the—ahsence-—-of
a-~court-—determination—-on——the-—+ssuey—-by-the-appropriate
d+scipiinary-sothority-to-heave-vioteted——the-—constitutional
or——other—-}egat-righte-of-a—person-by-acting—knowingty-with
the-intent-to-violete—such-rightsr—by-scting—-in--a-—grossty

negligent-meannery-or-by—seting-with-e-reckiess-disregard-for

-8— SB 217
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sueh--rights 10 HAVE ACTED XNOWINGLY OR IN-—A--6ROS5EY
HESEFGENT-MANNES NEGLIGENTLY IN SUBSTANTIAL VYIOLATION OF THE
EQURTH AMENOMENT OF THE UNITYED STATES CONSTITUTION: ARTICLE
1le SECTIONS 10 QR 31, OF JHE MONYANA LONSYITUTION: OR THE
LANS OF MONTANA RELATING TO SEARCH _ANO SEIZURE shall be
suspended or dismissedv-without-payy as follows:

{a) Upon the first occurrences he shall be suspended
for—-38--days MWITHOQUT _PAY FOR A—-PERIAA--BF--FIME--F8--BF
DEFERMINED-BY-FHE-COURT 20 DAYS.

(b) Upon the second occurrencey he shall be suspended
for-96—dayaw

tey--dpon—the-third-cecurrencey—he-shalti--be--suspended
for-6-monthse

tdy--dpon—--the—-fourth---occurrencey-——-he---sheli--pe
permanentiy—dismissed-and-ia-thereafter-inetigibie—to——-serve
as-a-taw-enforcement—officer—with-the-state-or-sny-petiticed
subdivision-thercofv SUSPENDED NWITHOUT PAY FOR 60 DAYS.e

{C) _UPQN THE THIRQD OCCURREMCEs HE SHALL BE PERMANENTLY
DISHISSEDa

t2y-—-if-——the-—-viotation-—-+3--onusvatty-—seriousy-—the
appropriate—disciptinary-suthority-mey-—+apose-—more-—-severe
penattieas-than-those-iated-in-subsection-tiiv

134-——A-——-gsecond---—-or--—-subsequent-———viotation-—~under
ecircamstances-—simitar--te--those--surrouvnding-—-a---previous

viotatton--shati--be-—presumed--to--have-resuited-from-gross

-9- sg 217"
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negligence-or-a-reckiess-disregard-for-the-personts—-rightss

L3} IF THE COUNTY ATTORNEY IS5 THE SURBJECT OF A
BETIIIONs THE ATIORNEY GENERAL MAS THE QUTY TO _BRING AN
ACTION UNDER _TWHES SECTION SUBJECT TQ THE PROVISIONS OF
SUBSECTION {1}

MEM SECTION, Section 13. No effect on causes of
action arising under Montana Comprehensive State Insurance
Plan and Tort Claims Acte Nothing in [sections 1 through 14
13} affects any cause of action arising under Title 2,
chapter 9+ parts 1 through 3, popularly known as the Montana
Comprehensive State Insurance Plan and Tort Claims Acte

MEM SECTION. Section l4e Criminal liability. Nothing
in {sections 1 thfough +3 J2] affects the criminal liability
of a law enforcement officer or other official who violates
a person®s rights in the msanner described in [seoction &t}
41%) e and such officer or official is subject ¢to
prosecution for criminal trespass or any other applicable
offense.

Section 15. Section 46-5-104s MCA. Is amended to read:

*46-5-104« Admissibility .in other proceedings.
Enstruments: (1) UNLESS THE SEARCH OR SEIZURE MWAS MADE IN
SUSSTANTIAL YIOLATION OF THE FOURTH AMENOMENY OF THE UNITED
SIAYES CONSTITUTION: ARYICLE IJe SECTIONS 10 OR 1ls OF THE
MONTANA CONSTITUTION: QR THE LANS OF MONTANA RELATING 10

SEARCH _AND SEIXZURE. _INSTRUMENISs articless or things

-10- . sB 217
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rawfuldly--setred SELZEQ are admissible as evidence upon any
prosecution or proceeding whether or not the prosecution or
proceeding is for.the offense in connection with which the

search was originally madee.

"46~-13-302. Hotion to suppress evidence illegally
seizede {1) A defendant aggrieved by en-uniewful-search——end
seirure a2 _sgarch or seizura made in substantial wiolatiop of
tha fourth asendmeot of the constisution of the United
States; Article (1. sections 10 or. 1lx: of the Montana
sonstitution: of the laws of Montapa relating to search and
saizure may move the court to suppress as evidonce anything
so obtained. The motion shall be in writing and state facts
showing wherein the search and gr seizure were-untewfud was
a-substantial wiglatigoe

{2) The motion shall be made before trial unless for
good cause shown the court shal) otherwise directs

{3} The defendant shall give at least 10 days® notice
of such wmotion to the attorney prosecuting or such other
time 3s the court may directe The defendant shall serve a

copy of the notice and motion upon the attorney prosecutinge

-11- se 217
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(4) If the allegations of the motion state facts which
if true show that the search and or seizure were-untawful
a5 a3 substantial viclatlocoese the court shall conduct a
hearing into the merits of the motions The burden of proving
that the search end or seizure were--uniawfud yas 3
substantijal _vieclatjon shall be on the defendant. Ihe
determination of whether _a vicolation jis _substantial or
neasubstantjal Is £o be sade usiog the criteria in. .(section
3]s

{5) If the motion is grantedy the evidence shall not
be admissible against the movant at any trial of the case.™

Section 17« Severabilitye If a part of this act is
invalide al! valid parts that are severable from the invalid
part remain in effects If 2 part of this act is invalid in
one orf more of its applicationss the part remains in effect
in al)l wvalid applications that are severable from the
invalid applications.

Section—1¥s--Repeatery-~——Section——-46-13-302y-—MEAvY——t9
repeateds

-End-

-12- $8 217
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r

Judiciary Committee amendments to Senate Bill 217, third reading Page 2
copy, as follows:

4. Title, line 9.

Following: “COMSTITUTION"
1. Title, line 4. Strike: ", IN LIEU OF"
Following: "PROVIDE" o’
orire " AN EXCLUSIVE" Insert: 5 OR THE LAWS OF MONTANA RELATING TO SEARCH AKD SEIZURE
In:;r:: " AND TO REVISE THE EXCLUSIONARY RULE, RELATING TO THE"
) 5. Title, line 13.
2. mitle, line 6. Pollowing: 1line 12
Pollowxngi A TAL* Strike: "SBCTION"
Insert: SUBSTANTIAL ) Insert: "“SECTIORS"
. Following: “45-85-104"
3. Title, line 8. b -
Following: "STATES® Insert: “AND 46-13-302"
3 e " (]
?;::t:: -?gb 6. Title, Lines 13 and 1d.
Followingz, “ARTICLE II," 8trike: "; AND TO REPEAL SBCTION 46-13-302, MCA®
3 . on "
Tiseres “SECTIONS 10 OR® 7. Page 1, line 18.

Pollowing: “"through"
Strike: “"14"
Insert: “13*
(Continued) @ & rFegel, line 22,

Following: “search®

Strike: “and"

Insert: “or"

Following: “"damages"

Insert: “"under [sections 1 through 13]"

9. Page 1, line 23.
Pollowing: "search®
Strike: "and"

Insert: “or"
Pollowing: "in”"
Insert: “substantial®

16. Page 1, line 24.
rollowing: “constitution”
8trike: “or"

Insert: *;"

Pollowing: "Article II,"
Strike: “"section"

Insert: “sections 10 or®

11. Page 1, line 25.
Following: “constitution®
Insert: ":"

©

(Continued)
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SENATE BILL NO. 217

Page 3

12. Page 2, line 2.
Strike: "“for use in a criminal prosecution®

13, Page 2, line 3.
Pollowing: “in"
Insert: “nonsubstantial®

14. Page 2, line 4.
Following: “constitution”
Strike: "or"

Inssxt: *;"

Pollowing: “Article II,"
Strike: ‘“section®
Insert: “sections 10 or"

15. Page 2, line 8.
Following: “"constitution®
Insert: ";°

16. Page 2, line 7.
Following: “such"
Insert: “nonsubstantial®

17. Page 2, lines & through 4.
line 2 :

Fol T
Strike: line & through line 14 in their entirety
Insert: "SECTION 3. THERE IS A NEW MCA SECTION THAT READS:
"Datermination of substantial wviolation. {1} A violation of
the fourth zmendment of the United States constitution; Article II,
sections 10 or 11, of the Montana constitution; or the laws of

Montana relafing to search and seizure is considered to be substantial

if the violation meets the criteria of subsections (2) or (3).
s (2} A violation is considered substantial if it was gross and
willful. - .

(3) A viclation that is not classified as substantial under
subsection (2) may be considered substantial by considering the
following criteria:

{a} the extent of deviation from lawful conduct;

(b} the extent to which the viclation was williful;

{c) the extent to which privacy was violated;

{d} whether, but for the violation, the things seized would
have been discovered;

{e) the extent to which exclusion will tend to prevent violation

of the search and seizure constitutional and statutory provisions;

and
(£) the extent to which the vioclation prejudiced the rights of

affected individuals tc defend themselves in criminal prosecutions.*”

STATE PUB. CO.
resns, ment. (continued)

o

March 16,

19.79

SENATE BILL NO. 217
Page 4

18. Page 2, 1iine 16.
Following: “through®
Strike: “14°
Insert: *~13*

19. Page 2, lines 16 .
Yollowing: 'uponr. & oo 17

Strike: “an affirmative finding®
Insert: “proof® ve £

20. Page 2, line 18.

Pollowing: “a"

Insert: “substantial®

Pollowing: "the"

Strike: “constitutional or legal”

:lilrage 2, line 20.

Ollowing: "States constitution®

Btrike: “or" clew

Insert: *; Article IXY, Bections 10 or 11 of"
Following: “"Montana c&nstitution' °

Insert: *; or the laws of Montana relating to search and seizure"

22. Page 2, line 22 through line 3
Following: "aubcliw.ri|::l.<'.u-|-E'lg + page 3.

i::ike: }f?e 22 through ;ine 3, page 3 in their entirety

23. Page 3, line 4.
Pollowing: line 3
Strike: "{3)"
Ingert: "(2)*
Following: “through®
3triker "14"

Insert: *13"

24. Page 3, line 7.
Following: “constitutional”
Insert: “or statutory”
Following: “rights"

Insert: “was not caused by the officer or official and”

25. Page 3, line 8.
Following: 1line 7
Insert: “exclusively"

26. Page 3, line 10,
following: 1line 9
Strike: "{4)"
Insert: "(3)"

STATE PUB. CO.
Hemoy, Mont,

(continued)



SENATE BILL NO. 217

Page 5

27. Page 3, line 1l.
Following: "“liable"

Insert: ", jointly and severally with the officer or other officiai.,"™

28. Page 3, line 12.
Following: "through"
Strike: "14"
Insert: "13"

29, Page 3, line 13.
Following: "by the"
Insert: “officer or"

30. Page 1.

Following: 1line 15

Insext: "{(4) Whenever a law enforcement official or any other person
is responsible for a violation under [sections 1 through 13] while
acting outside the scope of his employment and not under color of

law, he is personally liable to the parsom whose rights wers violated.”

31. Page 3. line 1l6.
Strike: "(1l) A"

Insert: “"Whenever it is determined that there was a substantial wviolation

of a constitutional or legal right, a®

32, Page 3, line 18.
Strike: "({(a)"
Insert: "(1)}*

33. Page 3, line 19.
Strike: "(b)"
Insert: "(2)"

34, Page 3, line 20.
Strike: "({c)"
Insert: “(3)"

35. Page 3, line 21.
Strike: "{a)*
Ingsert: "({4)"

36, Page 3, line 22 through 1line 6, page 4.
Strike: 1line 22, page 3 through line 6, page ¢ in their entirety

37. PRage 4, line 9.
Following: “"through®
Strike: "l4"

Insert: "13"

(continued)

STAYE Pug. CO.
Halena, Mont.
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SENATE BILL NO. 217 March 16 19.79

Page 6

38, Page 4, line 11,
Pocllowing: “through®
Strike: “1l4"
Insert: "13"

39. Page 4, line 14,
Strike: "or in Lewis and Clark County”

40. Page 4, line 20.
Following: 1line 19
Strike: "1l4"

Insert: "1l3°

41. Page 4, line 23.
Following: “"judgment”
Insert: "against the state or a political subdivision”

42. Page 5, line 9 through 18.
Strike: section 1l in its entirety
Renumber: subsequent sections

43. Page S, line 19.

Pollowing: “Section 12.*

Strike: “Administrative action.”

Insert: “Disciplinary action. (1) An action may be commenced in
the district court to determine if a law enforcement officer or
other official has knowingly or in a grossly negligent mannar
committed a substantial wviolation of the fourth amendment of the
United States constitution; Article IX, sections 10 or 11 of the
Montana constitution; or the laws of Montana relating to search
and ssigzure. This may be brought by the county attorney
on his own determination and shall be brought by the county
attorney whenever a petition is filed with his office reguesting
such an action to be brought; provided that the petition is not
made in bad faith. An action against a nonelected officer or
official shall be a civil action subject to the rules of civil
procedure, and an action against an elected officer or official
shall be a criminal action for official misconduct, as provided
for in 45-7-401. If the county attorney fails to act on the
petition, the petitioner may file for a writ of mandamus to compel
the county attorney to take action. If the writ is issued, the
petitioner shall receive costs and attorney's fees from the county
incurred in securing the writ."

Renumber: subsequent subsections

44. Page 5, line 20.
Pollowing: 1line 19
Insert: “nonelected”

{continued)

STATE PUB.COQ,
Helens, Mont,
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45. Page 5, line 21 through line 1, page 6.

Following: "by a court® . )

strike: remainder of lime 21 through "rights" on line 1, page 6.

Insert: “to have acted knowingly or in a grossly negligent manner
in substantial vioclation of the fourth amendment of ths United
States constitution; Axticle II, sections 10 or 11, of the
Montana constitution; or the laws of Montana relating tc search
and seizure"™

46. Page 6, line 2.
strike: *, without pay,"

47. Page 6, line 4.

Following: 1line 3

Strike: *"for 30 days”

Insert: “without pay for a period of time to be determined by
the court”

48. Page 6§, iines S through 9.
Pollowing: "be"
Strike: remainder of lime 5 through line 9 in their entirety.

49. Page 6, lines 13 through 19.
Strike: 1lines 13 through 19 in their entirety

50. Page 6.

Following: line 19 :

Insert: "{3) If the county attorney is the subject of a petitionm,
the attorney general has the duty to bring an action under this
section subject to the provisions of subsection (1)."

S1. Page 6, line 22.

52. Page 7, line 2.
Following: "through"
Strike: "13"

Insext: “12%,

(continued)

STATE PUB.CO.
Hetena, Mont.

SENATE BILL NC. 217 SO .- & ) - W 1SS, 1974......

Page 8

53. Page 7, line (.
Pollowing: “section"
Strike: "4(1}"
Insert: "4(4)"

54. Page 7, line 9.

Pollowing: 1line 8

8trike: “Instruments”

Insert: "{l) Unless the search or seizure was made in substantial
violation of the fourth amendment of the United States constitution;
Article IX, sections 10 or 11, of the Montana constitution; or
the laws of Montana relating to search and seizure, instruments"

Following: “seised"

Insert: “seigzed®

55. Page 7.

Pollowing: 1line 13 .

Insert: "(2} The determination of whether a violation is substantial
or not is to be made using the criteria in {section 3].

SECTION 15. SBECTION 46-13-302, MCA, IS AMENDED TO READ:
"4§6~13-302. Motion to suppress evidence illegally seized. (1)
A defendant aggieved by an-unitawfui-search-and-seisure a search
or seizure made in substantial violation of the fourth amendment
of the consggtuti tE% ¥%§t§§ States; Article IL, sections 10
or y O ) ! [+ ution; or 1~$e Taws of ﬁntana relating
to _search anc selzure may move the court to suppress as evidence
anything so obtained. The motion shall be writing and state facts
showing wherein the search amd or seizure were-uniewful was a

substantial violggggg.
e motion shall be made before trial unless for good

cause shown the court shall otherwise direct.

{3) The defendant shall give at least 10 days' notice of such
motion to the attorney prosecuting or such other time as the court
may direct. The defendant shall serve a copy of the notice and
motion upon the attorney prosecuting.

{4) If the allegations of the motion state facts which if true
show that the search and or seizurs were-uniawful was a substantial
violation, the court shall conduct a hearing into the merits of

e motion. The burden of proving that the search and or seizure
were~unlawfui was a substantial violation shall be on the defendant.
The determination of whether a violation is substantial or non-
substantial 1s to be made usina the criteria 3}fisection 3T,

{8} I1f the motion 1s granted, the evidence s not

admissible against the movant at any trial of the case.""

56. Page 7, lines 20 and 21.
Strike: section 17 in its entirety.

AND AS AMENDED BE CONCURRED IN

STATE Pug. CO.
ieteng. Wont,
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State of Montana
Office vf The Gouernor
Helewa 58601

THOMAS L. JUDGE
GOVERNOR

May 14, 1979

The Honorable William Mathers
President of the Senate

State Capitol

Halena, Montana 59601

The Honorable Harold Gerke

Speaker of the House of Representatives
State Capitol

Helena, Montana 59601

Dear President Mathers and Speaker Gerke:

In accordance with the power vested in me as Governor by the consti-
tution and the laws of the State of Montana, I hereby veto Senate Bill No.
217, "AN ACT TO PROVIDE A REMEDY UNDER STATE LAW IN THE FORM OF A CAUSE OF
ACTION FOR DAMAGES WHEN THERE HAS BEEN A SUBSTANTIAL VIOLATION OF RIGHTS
PROTECTED BY THE FOURTH AMENDMENT OF THE CONSTITUTION OF THE UNITED STATES;
ARTICLE II, SECTIONS 10 OR 11, OF THE MONTANA CONSTITUTION; OR THE LAWS OF
MONTANA RELATING TO SEARCH AND SEIZURE AND TO REVISE THE EXCLUSIONARY RULE,
RELATING TO THE EXCLUSION FROM CRIMINAL PROSECUTION OF OTHERWISE ADMISSIBLE
EVIDENCE; TO PROVIDE FOR THE DISCIPLINE OF OFFICIALS CAUSING VIOLATIONS OF
RIGHTS; TO CLARIFY THAT CRIMINAL LIABILITY IS NOT AFFECTED; TO AMEND SECTIONS
46-5-104 AND 46-13-302, MCA.”

When Senate Bill No. 217 was introduced it was supported by virtually
all segments of law enforcement. They were quite rightly concerned about
the situation where the criminal goes free because the policeman made a
mistake. Since passage of the bill, because of the way it was changed, the
Montana Peace Officers' Association, the Montana County Attorney's Association,
and many individual law enforcement officers have asked me to veto the
bil7l.

As passed by the Legislature, only evidence secured from a search which
was determined to be a "non-substantial” violation of the Fourth Amendment
would be admissible in court proceedings. Courts would have to determine
what is “"substantial’ and what is "non-substantial”. Law enforcement
personnel would be subject to civil damages and suspension from employment
if it was later determined they acted "knowingly" to cause a "substantial"®
fourth amendment violation. Many law enforcement officials who have dis-
cussed this bill with me say that the lack of clear standards would discourage
them from conducting many of tne sezarcnes whicn they do now.



[P

The Honorable William Mathers
The Henorable Harold Gerke
May 11, 1372

Page wo

Senate B3i11 No. 217 was extensively amended in its course through the
legislature and was the subject of three separate conference committees. In
its final, compromised form, the bill is confusing and contradictory; is
now opposed by many of the people who originally supported it; stands
1ittle chance of being approved in the courts; and may well leave a number
of cases in suspension while it is being tested in the United States Supreme
Court. '

For these reasons, I veto Senate Bil1l No. 217.
Sincerely,

@‘,a{.

THOMAS L. JUDGE \
Governor

cc: The Honorable Frank Murray



