— CUAPTER NO. 242 . —

SENATE BILL NO. 153
INTRODUCED BY STORY

BY REQUEST OF THE ADMINISTRATIVE CODE COMMITTEE

IN THE SENATE

January 18, 1979 Introduced and referred
to Committee on Judiciary.

January 19, 1979 Fiscal note requested.
January 24, 1979 Fiscal note returned.
February 10, 1979 Committee recommend bill

do pass as amended.
Report adopted.

February 13, 1979 Printed and placed on members'
desks.

February 14, 1979 Second reading, do pass.

February 15, 1979 Considered correctly engrossed.

February 16, 1979 Third reading, passed.

Transmitted to second house.

IN THE HOUSE

February 17, 1979 Introduced and referred to
Committee on Judiciary.

March 6, 1979 Committee recommend bill
be concurred in.
Report adopted.

March 7, 1979 Second reading, concurred in.

March 9, 1979 Third reading, concurred in.

IN THE SENATE

March 10, 1979 Returned from second house.
Concurred in. Sent to enrolling.

Reported correctly enrolled.
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SIL Noe AFT

INTRODUCED BY _

3Y REQUEST OF THE] ADMINISTRATIVE COUE COMMITTL&:

A BILL FDR AN ACT ENWTITLED: "ad ACT YO GENERALLY REVESE AND
CLARIFY THE LAWS RELATING Tu ADMINISTRATIYVE RULEMAKING: 7O
DEFING  ®PERSIN® Ty INCLUDE AGENCIESS TU) CREATE A REVOLVING
FUND FOR PAYING THE £ XPENSES aF PUBLICATION aF
ADMINISTRATIVE RULES OF MONYANA AND THE REGISTER; AMENOING
SECTIONS  2-3-102y 2-4-1G2s 2-4-103, 2=4-302, 2-4-30Q3,

2=4—3059 2-4~3006y 2-4-307s 2-4-31lle 2-4-312y 2-%4-313y

2-4-402y 2-4~501e AND 2-4-506s MCA®

BZ 1T ENACT-D BY THE LEGISLATURE OF THE STATE OF MONTAMA:Z
Section le Section 2-3-102y MCAe is amended to read:
M2-3-102s Definitionse As wusaed in this parts the

following di-finitions apply?

(1} "Agency®™ means any boards btureaue commissions
departmenty authorityes or officer of the state or local
ovornment  cuthorized Dy lTaw to make ruless  determine
contested C€asesy Oof ¢nter into contrdcts excepts

(@) the legislature and any branchsy committeey or
officar therecofs

(b} the judicial branches and asny committae or officer

thereof;
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Lc vososol

{c} thc gyovernores except that an agency is not exempt
beclwse the qoverncr has been designated as o member
tnarcaf: or

{J} th- state wmilitary establishment and agencies
concerned with civil defense and recovery from hostile
Attacre.

{2) “Hule®™ means any agency requlationsy standarde or
states nt of sencral applicability that implements,
interpretss or prescribes Yaw or policy or describes the
araanizations proiedures, or practice requiremsents of any
ajencye Fhe ters includes the amendment or repeal of a
prior rule but does not include:

{3) statements concerning cnly the internal management
ot  an agency and not affocting private rights or procedures
available to the publtici or

{b) dcclaratory rulings as to the applicability of any
statutory provision or of any rule.

{3) *™agency action®™ means the whole or a part of the
adogtion of an agency rules the issuance of 3 ticensey or
ordery or the _oward of 4 contracty or the equiwvelsnt or
¢ mial thereof,=

Section 2e Section 2-4-102y MCAy is amended to read:

"2-4-102. Definitions. For purposes of this chapters

the followine sofinitions .prily:
{1} ™administrative code committee™ or “corinittee®™
:{,- L::E.
- wA R /nf_J
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means the committee rrovidert for in Title Sy chapter 10
part e

(2} ™Acency®™ 10d4ns Ay acencyy as dafined in 2-3-102y
of the stite jovernmentsy 2xcept thet the provisions of this
chapter do not apply to tn« following:

(3} th2 statr board of pardonse except that the bhoard
shall be subject to the roquirements of ¢-4-1C03s 2-4-201y
2-4~202¢ 3and 2-4-306 and its rules shall be published in the
administrative rules of Aontans and Montana adalnistroative
registers;

(b) the supervision anuy administration of any penal
institution with r=gard to the institutional supervisions
custodye controls carces or treatment of youths or prisoncrs;

{c} the board of rejents and . the Montana university
systomg

{d) the financings constructions and maintenancs of
public workse.

(3) “ARKN™ means thue administfativw rules of Montanae

(4) ™(ontestea casz™ weans any proceeding before an
agency in which a determination of leqal rihtse dutiess or
privileges of & party is required by law to be made after an
opportunity for hesringe The ter® includes but is not
restricted to rate mekings price fixings and licensing.

{5) ®tLicense™ inclu’es the whole ur port of any ajuncy

permity certificates approvale reqgistrations charters or
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nther Fform of p2rmission required by law but does not
inclucde a license required solely for revenue purposese

{*} ®Licensina® includes ary a,ency process rasc:cting
the  ranty denialy r-nowaly revocatione SUSpenNsSiony
nnulmenty withdrawale limitations transfers or amendment of
a lic nse.

(T) ™Party®™ means ony persan  op——ageney naded of
admitted as a8 party or properly seeking and entitled as of
right to be admitted 3s a partys but nothing herein shall be
construed to prevent an 1gency from admitting any person or
sgeney as a4 party for limitad purposes.

(8) ™"Person®™ means any individual, partnerships
corporations associations governmental subdivisions 3gencys
or public organization of any character other than an
agencys

{9) “Hegister™ means the Montana administracive
ragistere

{10) “Ruile® means each agyency regulations stanuvard, or
statement of general applicapility that implements,
interprotsy or prescribes iaw or policy or describes the
orqganizations procceduresy or practice requirements cof an
acenctys The tarm includes the zmendment or repeal of a prior
rule out does not include:

{a) statements concerning only the internal management

of I agency ond not affecting private rights or procedures

-y
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availoble to the pudlic;

(t) formal __opinigns . of the attorney _general  and
declaratory rulings issued pursuant to 2-4-501;

[c) rules relating to the wuwse of public WOrkse
facilitiess streetse and highways when the substance of such
rul- s is indicated to the public by means of sions or
siuvnals;

{d) seascnal rules adopted annually relating to
huntings fishinys and trapping when there is a statutory
requiresent for the publication of such rules and rules
adopted annually relatino to che seasonal recreational use
of lands and waters owned or controlled by the statz when
tne substance of such rules is indicated to the puolic by
m-ans of sins or signals;

{¢) rutes implementing the state personnel
classificatiory plany the state wage and satary plany or the
statoside budgeting and sccounting system;

{f} wuniform rules adopted pursuant to interstate
compacte except that such rules shall be filed in accurdance
with 2-4-306 3nd shall pe published in the s»dministrative
rules of HAoutana.

{11) ™"Substantive rules®™ are either:

{a) Tlegislative ruless which if adopted in accordance

with this chapter and under expressly delegueted authority to

oromulgate  rules o _igplesept A statute have the force of
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lsw 3nd when not so adopted are invalid; or

(b) aljective or interpraetive gruless which may be
adoptea in  accordance with this part chapter and under
express or ieplied suthority to codify an interpretation of
a statutes stchough—suveh such interpretation lacks the force
ot lowe™

Sectian 3. Section 2-4-103y MCAy is amended to read:

*2-4~103s Rules and statements to be made available to
publice (1) kach agency shall:

{2} make available for public inspection 311 rules and
all other written statements of policy or interpretations
formulateds adoptedy or used by the agency in the discharge
of its functicns;

{b) upon request of any person—er-—ageney, provide a
copy ot any rule.

{2) Unluss otherwise provided by statutes an agency
may require th: payment of the cost of providing such
capies.

{3) WNo agency rulc is valid or effective against any
pearson  or party whose rights have bpeen sudstantially
prejudiced Ly dn agency's failure to complty with the publtic
inspection requirement hercine®

Section 4. Section 2-4~302¢ MCAy is amended to read:

"2-4-3.ie Notices ncaringy and submission of viewse

(1) Prior to the wig tione amendments or repeal of any ruley

—-5= " ’ -
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the agency shall give written potice of its intendnd 3ctiona
The notice shall include 3 statement of either th- torms  or
substance of the intenr-d  action or a description of the
subjacts and issues involv 'uy thE rotiongale for thoe intondeg
actions and the tiv: whene place wneres and msnner in which
intercsted persons wmay prusent their visws ther-on.

(2) The notice shill be filed with the sceretary of
state for publication in the register as provided in 2-4-312
and mailed to persons who ihave made tim2ly requests to the
ajency for advance nctice of its rulemaking proceedingse ¥Fhe
notic+ shall be published and mailed at Jeast 3L days in
advance of the agency®s intenced actions

(3) 1f any statute provides for a3 different mcthou of
publications the affected ayency shall comply witih the
statute in addition to the requiresents contained hereine
Howavers in NOo case may the notice period be less than 30
days of more than & months.

{4} Prior to the adoptiones amendsents of repeal of any
rulay the a):ncy shall aftord intercsted persons at least 20
days® notice of a8 heariny and 28 day- frqm the day 2f potice
to subnit datae Vicowss Of arquacntsy orally or in writings
In the case of substantive ruless opportunity for oral
hearing skall be granted if requested by either 10X or 25
mhichewer js lesss of :the persons who will be directly

affected by the proposed rules Dy A governmental subdivision
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or Igencys OF DY an association having nct Yess than 25
memb:rs whn will be directly affected.

{*) Ar 2jency may countinue a hecring date for causes
Centested cise procedures naed not e followed in heoFings
held pursusnt to this sactione If a hearing is otherwise
ra2quired by stetutes nothing herein alters tnat
regquircnent.™

Section 5e Section 2~4-303y MCAey is amenged to reaad:

n2-4-313. Lwergency rules. (1} If an agency finds that
an imminent peril to the public healths safetyy or welfare
requires adcption of a rule wupon fewer than 26 3y Jdays®
notice and states in writing its reasons for that findings
it may proceedy without srior notice or hearing or upon any
abbreviated notice and hearing that it tinds practicablesy to
adopt an emcrgency rule. The rulie may be effective for a
period not lomgar than 120 dayss but the adoption of an
identiczl rule under 2-4-302 sad-—-—-2-4-385¢t13 is not
precludedes

{2) The sufficiency of the reasons for a finding of
imminent peril to the public healths safetys or welfare is
subject to judicial revies."

Section Se« Section 2-4-305, HMCAy is amended to read:

"2-4-30%. MKequisites for wvalidity -- authority ancd
statement of reascnse {1) The agency shall consider fully

written and oral submissions respecting the proposed rutles
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Upon adoption of 2 ruley an agency shall issue 4 concise
statement of the principal reasons for asnd against its
Adoptiones incorporating tnerein its reasons for overruling
the considerations urged against its adoptions. Hhen no
written or oral. submissions have been recgiveds an. ageocy
may onit the statesmeot of r2a500Sa

{2) Rules may not unnecessariliy repeat stitutory
lanjusqgee whenewer it is necessary to refer to statutory
lanjuace in order to convey the meaning of a ruls
interpreting the tanguages the reference shall clearlty
indicate that portion of the language which is statutory and
the portion which is amplification of the laaguages

{3) Each rule shall include a citation to the specific
L<ragt of culemaking suthority pursuant to which it or any
part thereof is adoptede Jo _agditions .ecach _rule shall
include g citation o the specific section or _sectjons _in
the MNontapa Code Anpotared which .the rule purgorts to
iuplegents

{4) To be effectives recach substantive rule adopted
wust ope within tike scope of authority conferrad and in

sccordanc: Wwith standigras prescribed by other provisions of

Tave

(5) HWhenever by the exprass or isplied terms of any
statute a stdte asency fies  aquthority to adopt rules to
implementy interprets make specifice or otherwiss carry out
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the provisions of th~ statutos No rule 2dopted is valid or
2ffective unitess consistent and not in conflict with the
statute oand r-asondatly necessary to effectuqate the purpose
of the stotutae

(8) Ko rule is we2lid unless adopted in substantial
complisnce: with 2-4-302 gf 2-4-3103 4and subsection——¢ky——of
this section er—-2-4-383 and unless potice of agoption
thereof jis published within 6 months of the publishing of
notice thereof gof the proposed rule."

Section Ta Séction 2-4-306y MCAsy is amended to read:

"2-4-306e. Filinge formaty and effective date -
dissemination of emcrgency rules. (L} Each agency shall file
with the secretary of state a copy of each rule adopted by
ite

{2) The secretary of state may oprescribe a formats
styles and 3rrangement for potices and rules which are filed
pUrsuant to this chapter und may refuse to accept the filing
of any aglice. or rule thst is not in compliance thercwithe
H2 shall keep and wmaintain o permanent register of all
natic.s_ _2apd rules filedy including supcrseded and repoealed
ruless which shall pe open to public inspection and shall
provide: copies of any potice or rule upon regquest of any
person-or-naeneys Unless ontherwise provided by statutes the
secretary  of  state  may require the paywent of the cost of

providing sucn copies.

-10~ ;a: !‘i' "i ]
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(3) In the event that the riiministrotive codr
committee has <onducted < poll of the legislature  in
accordance with 2-&—4G3s tie results of the »oll shaltl  be
pudblished with the rulea

(%) Ftach rule shall become =ffective after nunlicetion
in the reyister as prouvid i in 2-4-312¢ except that:

tay it a l.ter Jate is required by statute  or
specified in the rulce th: later date shall be the effective
datag

(b) subject to applicable constitutional or statutory
provisionss an emergency rule shall become effactive
immediately upon filing with the secretary of state or at a
stated date  following puolication in the register if the
agency finds that tnis effective date is necessary because
of imminent peril o the public healthy safetysy or welfares
The agency®s Ffinding ond a4 brief statement of reasons
therefor shall be filed with the rules The astency shoall take
appropriate mpeasures to wake emerguacy rules known to overy
person who may be aftecteu by theme™

Section de Section 2-4-307e MCAs is awended to r~ad:

»2-4-3,T« Omissions froa AKM or rejisters The
secretary of statey with the consent of the adopting agoncys
may omit from ARM or the rigister any rules either proposed
or_ adagreds the publication of which would be wunduly

cumbersomey expensives or otherwise inexpedient if the rule
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mier-ty incorparates by raeferance a model codey ferdrrz)
ar~ncy ruley or like publication made avaiiable on
application tc the agency ana if ARM or the rcgister
Containg @ notice stouting the citation 2nd general sudject
witter of the omitted rule and stating how a copy may be
cbtaincde A Cpoy of the onitied satter snall be filed with
the sccretary of _statea™

Section 9« Section 2-4-311sy MCAs is amended to read:

"2~4-311. Publication and arrangement of ARMe (1) The
sucretary of state shall compiles indexy arranges rearranqes
carrect errors of inconsistencies without changing the
seaninge intente or effect of any ruley and publish all
rules filed pursuent tc this chapter in ARMe The secretary
of state shall supplements revisey and publish the ARM or
any part thereof 2s often as he considers necessary. He may
include such ccitorisl notuse cross-referencess ond other
mJatter as h2 and the administrative code committee consider
gesirable or advantageous. He shall publish supplements  to
ARM  at such times and in such form as he consicdars
eppropriates

{2) ARM shall b2 arrangeds ingexede and printed or
duplicatec in such manner as to permit separate publicastion
of portions thereof relating to individual agenciese AN
a,3nCy may @aake arrangements with the secretary of state for

thc printing of as many co;ies of such separate publications

-12-
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as it may requires The cost of any such separate
oublicationss _determjped in accordance with 2-4-313¢4)s
shall be paid by the agencye™

Section 10. Section 2-4-312y MCAy is amendad to read:

#2-4-312. Publication and arrangement of registers {1}
The secretary of state shall publish jipn__the _register atl
notic2se rulese and interpretations filed with him at lteast
once & month or as directed by the administrative code
comzittee Out not wmore often than twice a month—+#n—the
regiater,

{2} He shall send the register without charge to each
parson listed in 2-4-313(1) and to each meamber of the
legislature reguesting the sames Ihe_ _gosts deiorwined _io
accurdance with 2-4-313{%)s _oust he paid by aporopriation
from tne gencral fund to the account within tbe revolyving
fund _created in  2-%4-313(5)s He shall send the register to
any other parson whe pays a subscription fee which he shall
fix in econsuleationwitn—the-odninrstretive—code-commivtre
accordance with 2-4-313(4)«

{3} The register shadd gyst centain three soctionss o
rulas  sectione a3 notice sections and an interprotation
sactions:

(a) The rules section of the register =shed¥d pyst
contain all rules filed since the compilation and

publication of the preceding issue of the registera togather
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with the concise stetement of reasons rvequired under
Z=4-3)5(1}a

(b) The notice section of the register shedd gist
contain all rulemaking notices filed with the secretary of
state pursuant to 2-4-302 since the compilation and
publication of the preceding registers

{c) The interpretation section of the register shedd
gust contain all opinions of the attorney general and all
declaratory rulings of agaoncies issued since the publication
of the preceding régister.

{4} rach issue of the register shedd myst contain the
issve number and date of the register and a table of
contentse Each page of the register shedd gust contain the
issue nuaber and date of the register of which it is a parte
Yhe secretary of state may include with the register
information to help the user in relating the register to
ARM, ™

Section lle Sectiun 2-4-313, MCAy is amended to read:

®2-4-3)3. Distributions costssy and maintenance. (1)
Fhe socretary of staete sha)l distribute copies of ARM and
supoluements or revisions theretog without-cherqge gjin__;gszi
auid as _provided in 2-%-312{Z}s to the following:

{a} attorney ¢enerale one copy;

(b} clerx of cach court of record of this statey one

copy H

— 14— ,—" o ! L"; -
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{c} clerk of Unitey States district court far th:
district of Montanas one cony;

{d) clerk of Unitesd States court of appeals fFor the
ninth circuite One copy;

{2} =each county clerk of this stat~y for use of county
oftficials and the publice cne capys which may be maintained
in o opublic Tibrery in the county scat or in the county
offices;

(f) stote law librarys ona copy;

{gy) stats historical societyy one copy:

Lth) each unit of the Montana university systens oONe
copy;

{i) law 1library of the wuniversity of Montanas one
capysi

{j) 1legislative cuouncilys three copies;

{k} library of congresss one copy;

{1) state librarys cne copye.

(2} The secretary ot states clerk of each court of
recerd  in the stacue clerk of each county in the states and
the librarians for the state law library and the university
of Hontona tew library snall maintain a complete, current
sa2t of ARMs including supplaments or revisions theretse Such
persons shall also maintain the register issues published
cduring the preceding ¢ y:urse The secretary of stats shall

also maintain a prraanent set of the registers.
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(3) 7The secretary of state shall sake copies of and
subscriptions to ARM ang supplzents or revisions thereto
and the register avaitanie to any person at prices fixed te
cover~--publtication--and--nuiting-—costs jip _accordance with
subsection {4}.

{4) The secretary of statee jn gconsultation with _the
admipistrative code committees shall determine th2 cost of
supplying copies of ARM and supplements or revisions thereto
and the reglistere Sseh Ih: cost shall bte the approximate
cost of publigations iocludiny indexings printing or
duplicatings ana aailinge_ _less feas cgharged  ggeacies
pursuant to _subsection (63 and wmopey _appropriated  for
2-5-312{2) 2pd 2-4-3313({l). Howevery 2 uniform price per page
or group of payes w@ay be established without regaraz to
diffaerences in cost of printing different parts of ARM and
supplements or revisions thereto and the register.

{S) Th: secretory of state shall deposit all te:s he
collects in the-genersd-fund an agcount within the revelying
and the registere

{6) The secretery of state nay charge agenciazs A
filing fee for all material to pe published in ARM or the
registery besed-en—en—estimated-cose—of-printingr--—which——he
He shall fixa in cunsultation with the acministrative code

committees_the fee to cgover a portion Qf the <Costs of

—-16—
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publication znd majlinge®

Section 12« Section 2-4-402y MCAy is amended to read:

m2-4-402e Powers of the committee -— duty to rveview
rutese (1} The committce shall review 311 proposed rules
filad with the secretary of state,

{2) The committee may:

{a} prepare written recommendations for the adoptiony
amenduaent s or rejection of a rule and submit those
recommendations to the department proposing the rule when o
rulemaking hearing will not be held in accordance with the
provisions of 2-4-3C2 through 2-4-305;

{b} prepare recommendations for the adoption,
amendmenty or rejection of o rule and subamit oral ur written
tustimony at a rulemaking hearing;

{c} reqguire that a3 rulemsking hearing be hela in
accordance with the provisien provisions of 2-4-302 through
2=4-305%3
in_proceedings inyolying this chaptar _in the state and
feacral courts and udbinistrarive ageaciesi

{e)  review the incidence apd conduci of adeinistrative
arecesdings under this chapters®

Section l3e Section 2-4-501le MCAy |5 amended to read:

®i-4—-5))e Declaratory rulinjs by ayencies. f£ach ajency

shall proviis by rule for the filing and prompt disposition

-17-
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of pititions for declaratory rulings as to the applicability
of any statutory Lrovision or of any rule or order of the
4jencys A Cody must Lo filed with the secretary of state
for publicaticn in ithe registers A declaratory ruling or the
refussl teo issue such a ruling shall be subject to judicial
revicw in the some &ahner as decisions or ordars in
contested cas-se™

Svction l4e Section 2-4-506+ MCAy is amendud to read:

"2-4-506. Declaratory judgments on vatidity or
application of rulese (1) A rule may be declared invalid or
inapplicable in an action for declaratory judgment if it is
found that the rule or its threatened application interferes
with or impairs of thredtens to intarfere with or impair the
legal sijnts or privilejes of the plaintiffe

{2} A rule may also be declared invalid in such an
action on the grounds that the rule was adopted with an
arbitrary or capricious disregard the for the purpose of
Aautnorizing statutas as evidenced by documented legislative
inteonte

(3) It the sasinistrative cod: comrittee has objected
to> the adoption or amengment of a rule on the grounds set
forth in ehe-preceding-sentence sudsection [2)s the agency
bears the burdens in any action brought under this sectione
¢t prcving  that its rul< was not adopted with an arbitrary

or cupricious disregerd fur tne purpose of the autharizing

-18~
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statute.

{4) A declaratory judument may be rendered whother or
not tne plaintiff has raguestad the agency to pass upon  the
validity or applicavitity of the rule in questions

{5} The action may ue brought in the district court
for the county in which 5 plaintiff resides or has his
principal place of business or in which the ayency maintains
its principal offices The agency shall be made a party to
the action.”®

Section 15 Jrher 3ct to prevaile Section b] is
intended to correct «n apparent oversight creating an
inconsistency in relation to notice periodse If 2-4-303(1)
is amended by another act to chang: "20 days™ to some period
other than "30 days™, such other acgt prevailse

~bnd-
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In compliance with a written request received January 22, 1979 , there is hereby
submitted a Fiscal Note for Senate Bill 153 pursuant to Chapter 53, Laws of Montana,
1965 - Thirty-Ninth Legislative Assembly. Background information used in developing

this Fiscal Note is available from the Office of Budget and Program Planning, to members
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DESCRIPTION OF PROPOSED LEGISLATION:
An act to generally revise and clarify the laws relating to administrative rulemaking;

to define "person" to include agencies; to create a revolving fund for paying the
expenses of publication of Administrative Rules of Montana and the Register.
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SENATE RILL NO. 153

INTRODUCED BY STORY

B8Y REQUEST OF THE ADMINISTRATIVE CODE COMMITTEE

A BILL FOR AN ACT ENTITLED: ™AN ACT TO GENERALLY REVISE AND
CLARIFY THE LAWS RELATING TO ADMINISTRATIVE RULEMAKING; TO
DEFINE "™PERSON™ TO0 INCLUDE AGENCIES; TO CREATE A REVOLVING
FUND FOR PAYING THE EXPENSES OF PUBLICATION OF
ADMINISTRATIVE RULES OF MONTANA AND THE REGISTER; AMENDING
SECTIONS 2-3-102s 2-4-102¢ 2-%-103, 2-4-302, 2=4-303,
2-6-305, 2~4-306%y 2-4-30Ts 2-4-311ly 2-4-312, 2-4-313,

2-4-4024 2-4-50Ly AND 2-4-506+ MCA™

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 2-3-102+ MCAs is amended to read:
m2-3-102. Definitionse As wused in this parts the

following definitions apply:

(1) “Agency™ means any boards bureadus commissions
departmenty authoritye or officer of the state or local
government authorized by law to make rules. determine
contested casesy Or enter into contracts except:

ta} the 1legislature and any branchs committees or
officer thereof;

t{b) the judicial branches and any committee or officer

thereof;
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(c) the governors except that an agency is not exempt
because the governor has been designated as a wmember
thereof; or

{d}) the state military establishment and agencies
concerned with civil defense and recovery from hostile
attacke

(21 “Rule™ means any agency regulatione standardes or
statement of generat applicadility that implementss
interpretss or prescribes law or policy or describes the
organizations proceduress or practice requirements of any
agencys The terma includes the amendment orf repeal of a
prior rule but does not incltude:

(3) statements concerning only the internal sanagement
of an agency and not affecting private rights or procedures
available to the public; or

{b) declaratory rulings as to the applicability of any
statutory provision or of any rule.

{3) “Agency action™ means the whole or a part of the
adoptian gf an agency rules the issuance of 3 licensey or
ordery or the award of & contracty or the equivalent or
denial thereof.”

Section 2. Section 2-4-102+ MCAy is amended to read:

"2-4-102. Definitionse For purposes of this chapters
the following definitions apply:

(ly *"Administrative code committee™ or “committee®™

-2 S8 153
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means the committee provided for in Title S5» chapter 10«
part 3.

(2} ™“Agency™ means any 3agencyes as defined in 2-3-102+
of the state governments except that the provisions of this
chapter do not apply to the following:

(a) the state board of pardonss except that the board
shall be subject to the requirements of 2-4-103sy 2-4-201
2-4-202y and 2-4-306 and its rutes shall be published in the
adainistrative rules of Montana and Montana administrative
register;

{b) the supervision and administration of any penal
institution with regard to the institutional supervisions
custodye controls cares or treatment of youths or prisoners;

{c) the board of regents and the Montana university
system; »

{d) the financings constructions and maintenance of
public workse

(3) "ARM® means the adainistrative rules of Montana.

(4) *Contested case” weans any proceeding before an
agency in which a determination of Yegal rightss dutiess oOr
privileges of a party is required by law to be made after an
opportunity for hearings The term includes but is not
restricted to rate makings price fixings and licensinge

{5} "License®™ includes the whole or part of any agency

permits certificates approvals vregistrations charters or

-3- SB 153
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other form of permission required by law but does not
include a license required solely for revenue purposese

{5} ™Licensing™ includes any agency process respecting
the granty denials renewsls revocatione suspensions
annulments withdrawals limitations transfers or amendment of
a licenses

{7} "Party"™ means any person eor--agency named or
admitted as 3 party or properly seeking and entitled as of
right to be admitted as a partys but nothing herein shall be
construed to prevent an agency from adwitting any person or
egency as a party for limited purposes.

{8) “Person™ means any individualy partnerships
corporatione associatione governmental subdivisions 3gencys
or public organization of any character ether-—than--an
sgency.

(9) “Register"®™ means the Montana administrative
register.

(10} "Rule"™ means each agency regulations standarde or
statement of general applicability that implementsy
interpretssy or prescribes law or policy or describes the
organizations proceduresy or practice requirements of an
agencye The term includes the amendment or repeal of a prior
rule but does not incltude:

{a) statements concerning only the internal management

of an agency and not affecting private rights or procedures

- 4= SB 153
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available to the publics

(b) formal  _opipions .of _the attorney _genecral _and
declaratory rulings issued pursuant to 2-4-501;

{c) rules relating to the use of public workse
facilitiess streetse and highways when the substance of such
rules is indicated to the public by means of signs or
signals;

{d} seasonal rules adopted annually relating t0
huntings fishings and trapping when there is a statutory
requirement for the publication of such rules and rules
adopted annually relating to the seasonal recreational use
of 1ands and waters owned or controlled by the state when
the substance of such rules is indicated to the public by
means of signs or signals;

(e} rules implementing the state personnel
classification plans the state wage and salary plans or the
statewide budgeting and accounting system;

(f} wuniform rules adopted pursuant to interstate
compacty except that such rules shall be filed in accordance
with 2-4-306 and shall be published in the administrative
rules of Montana.

{l11) "Substantive rules” are either:

{a) legislative ruless which if adopted in accordance

with this chapter and under expressly delegated authority tg

pramulgate _rules _to _implepent a statute have the force of

—5- 58 153
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Taw and when not so adopted are invalid; or

(D) adjective or interpretive rultesy which may ba
adopted in accordance with this pert gchapter and under
express or implied authority to codify an interpretation of
a statutes elthough-sueh Juch interpretation lacks the force
of Taw."

Section 3. Section 2-4-103s MCAs is amended to read:

"2-4-103, Rules and statements to bte made available to
publice (1) Each agency shall:

{a) make av$i1able for public inspection all rules and
all other written statements of policy or interpretations
formulateds adopteds or used by the agency in the discharge
of its functions;

{b) upon request of any person-or--egencys provide a
copy of any rule.

(2) Unless otherwise provided by statuter an agency
may require the payment of the cost of providing such
copiess

{3) No agency rule is valid or effective against any
person or party whose rights have been substentially
prejudiced by an agency®s failure to comply with the public
inspection requirement hercin.”

Section 4. Section 2-4-302+ MCAy is amended to read:

"2-4-302. Notices hearingrs and submission of viewsa

t{l) Prior to the adoptions amendments or repeal of any rule,

-6 SB 153
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the agency shall give written notice of its intended actione.
The notice shall include a statement of either the terms or
supstance of the intended J3ction or a description of the
subjects and issues involveds the rationale for the intended
actions and the time whene place wheres and manner in which
interested persons wmay present their views thercon.

{Z) The notice shall te filed with the secretary of
state for publication in the register as provided in 2-4-312
and mailed to persons who have wmade timely requests to the
agency for advance notice of its rulemaking proceedingse. The
notice shal)l be published and mailed at least 30 days in
advance of the agency’s intended actions

{3} If any statute provides for a different method of
publications the affected agency shall compliy with the
statute in addition to the requirements contained hereine
Howevers in no case may the notice period be Tess than 30
days or more than 6 months.

{4) Prior to the adoptions amendaments or repeal of any
rules the agency shall afford interested persons at least 290
days® notice of a hearing and 28 days from the day of notige
to submit datas viewses Or argumentsy orally or in writinge
In the case of substantive ruless opportunity for oral
hearing shall be granted if requested by either 10X or 25g
whicheyer _js _lgsss of the persons who will be directly

affected by the proposed rules by a governmental subdivision

7= SB 153
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or ayencys or by an association bhaving not less than 25
members who will be directly affected.

(5) An agency may continue a hearing date for causee.
Contested case procedures need not be followed in hearings
held pursuant to this sectione If a hearing is otherwise
required by statutes nothing herein alters that
requirement.®

Section 5. Section 2-4-303s¢ MCA, is amended to read:

"2-4-303. Emergency ruless (1} If an agency finds that
an imminent peril to the pubtic healths safetys or welfare
requires adoption of a rule wupon fewer than 20 30 days®
notice and states in writing its reasons for that finding,
it may proceedy without prior notice or hearing or upon any
abbreviated notice and hearing that it finds practicables to
adopt an emergency rulee The rule may be effective for a
period not tlonger than 120 dayss but the adoption of an
identical rule under 2-4-302 and---2-4-385{%} is not
precludeda

(2) The sufficiency of the reasons for a finding of
imminent peril to the public healths safetys or welfare s
subject to judicial reviewes®

Section 6. Section 2-4~305s MCAs is amended to read:

"2-4-305. Requisites for wvalidity -- authority and
statement of reasonse (1) The agency shall consider fully

written and oral submissions respecting the proposed rules

-8- 5B 153
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Upon adoption of a rules an agency shall issuve a concise
statement of the principal reasons for and against its
adoptions incorporating therein its reasons for overruling
the considerations wurged against its adoption. Hben _pa
written _or oral subeissicas have been receiveds 3n agency
may_omit the statemept of reasonsas

f2) Rules may not wunnecessarily repeat statutory
Tanguayee HWhenever it is necessary to refer to statutory
1anguage in order to convey the meaning of a rule
interpreting the Jlanguages the reference shall clearly
indicate that portion of the language which is statutory and
the portion which is amplification of the language.

(3} Each rule shall include a citation 10 the specific
grant of rulemaking authority pursuant to which it or any
part thereof is adopted. J]In__additions _seach rule shall
include a citatign to the specific section _or _sections _ipo
the _Moptaoa _Code _Ananctated _which. the rule purports to
implaments

{4} To be effectives each substantive rule adopted
must be within the scope of authority conferred and in
accordance with standards prescribed by other provisions of
lawe

(5) whenever by the express or implied terms of any
statute a3 state agency has authority to Jadopt rules to

implements interprets make specifics or otherwise carry out

-9- 58 153
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the provisions of the statutes no rule adopted is valid or
effective unless consistent and not in conflict with the
statute and reasonably necessary to effectuate the purpose
of the statute.

{6) No rule is wvalid unless adopted in substantiat
compliance with 2-4-302 g _2-4-303 and subsection—~-¢tiy--of
this section er--2-4-383 and upless _ootice_ _of adoptign
thereof is published within & months of the publishing of
notice thereof of the proposed. rule.”

Section T. Section 2-4-306e MCAy is amended to read:

*2-4-306. Filings formats and effective date -
dissemination of emergency rules. {1} Each agency shall file
with the secretary of state a copy of each rule adopted by
ite

(2) The secretary of state wmay prescribe a formats
styles and arrangement for pgtices_and rules which are filed
pursuant to this chapter and may refuse to accept the filing
of any potice ogr rule that is not in compliance therewithe
He shall keep and maintain a permanent register of all
ooLices _and rules filede including superseded and repealed
rul@ss which shall be open to public inspection and shall
provide copies of any qpoptice or rule upon request of any
person-or-agency. Unless otherwise nrovided by statutes the
secretary of state may require the payment of the cost of

providing such copiese

-10- 58 153



10
11
12
13
1%
15
16
AT
18
19
20
21
22
23
24

25

$8 0l153/02

(3) 1In the event that the administrative code
committee has conducted a poll of the legislature in
accordance with 2-4-4034y the results of the poll shall be
published with the rute.

{4) Each rule shall become affective after publication
in the register as provided in 2-4-312y except that:

{a)y if a later date is required by statute or
specified in the rules the later date shalt be the effective
date;

{b) subject to applicable constitutional or statutory
provisionss an emerqgancy rule shall become effective
immediately upon filing with the secretary of state or at a
stated date following publication in the register if the
agency finds that this effective date is necessary because
of imminent peril to the public healths safetys or ue}faro.
The agency®s finding and a brief statement of reasons
tharefor shall be filed with the rule. The agency shall take
appropriate measures to make emergency rules known to every
person who may be affected by them."

Section A Section 2-4-307, MCAy is amended to read:

"2-4-307. Omissions from ARN or register. The
secretary of states with the consent of the adopting agencys
may omit from ARM or the register any rules ejther proposed
gr__adopteds the publication of which would be unduly

cumbersomes expensives or otherwise inexpedient if the rule

-1i- 58 153
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merely incorporates by reference a wmodel coder federal
agency rules or like publication made available on
application to the agency and if ARM or the register
contains a notice stating the citation and general subject
matter of the omitted rule and stating how a copy may be
obtainede. A_gopy of the omitted matter shall be filed _with
the secretory of state."

Section 9+ Section 2-4-311le¢ MCAs is amended to read:

"2-4-311le Publication and arrangement of ARM. (1) The
secretary of state shall compiles indexs arranges rearranger
correct errors or inconsistencies without <changing the
meanings intente or effect of any rulee and publish all
rules filed pursuant to this chapter in ARM. The secretary
of state shall supplements reviser and publish the ARM or
any part thereof as often as he considers necessary. He may
include such editorial notess cross-referencess and other
matter as he and the administrative code committee consi
desirable or advantageous. He shall publish supplements to
ARM at such times and ina such form as he considers
appropriates.

{2) ARM shall be arrangeds indexeds and printed or
duplicated in such manner as to permit separate publication
of portions thereof relating to individual agencies. AN
agency may make arrangements with the secretary of state for

the printing of as many copies of such separate publicacions

-12~ SB 153
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as it may requires The cost of any such separate
pubticationss _deterpiped jo. _accordance with 2-4-313141s
shall be paid by the agency."

Section 10. Section 2-4-312¢+ MCAs is amended to read:

"2-4-312. Publication and arrangement of register. (1}
The secretary of state shall publish jin _the register al
noticessy ruless and interpretations filed with him at least
oftce a month or as directed by the adainistrative code
committee but not wmore often than twice a month-in-the
reg+ster.

(2} He shall send the register without charge to each
person listed in 2-4-313(1) and to each member of the
legislature requesting the same. JIhe caosts determined _io
acgordance__with 2-4-313{4)s _sust De paid Dy appropriation
from the Qeneral fuod to the account witbin the _revalwing
fund__created _in._2:-%-313{5)e He shall send the register to
any other person who pays a subscription fee which he shall
fix in consultation-with-the-sdnintstrative-code-committee
dccordance with 2=4=313({4}.

(3) 7The register Shat¥ pust contain three sectionsy 3
rules sectiony 2 notice sectiones and an interpretation
section:

ta) The rules section of the register shad}d myst
contain an rules filed sinpce the compilation and

publication of the preceding issue of the registersy together
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with the concise statement of reasons required under
2-4-305(1}.

{b) The notice section of the reqister sha®%t gyst
contain all rulemaking notices filed with the secretary of
state pursuant to 2-4-302 since the compilation and
publication of the preceding registere

{c} The interpretation section of the register sheil}
sust contain all opinions of the attorney general and all
declaratory rulings of agencies issued since the publication
of the preceding register.

(4) Each issue of the register she}l gyst contain the
issue number and date of the register and a table of
contents. Each page of the register shal¥ gust contain the
issue number and date of the register of which it is a parte
The secretary of state wmay include with the register
information to hel'p the user in relating the register to
ARM."™

Section ll. Section 2-4-313s MCAy is amended to read:

"2-4-313, Distributiaony costsy and ®Maintenance. (1)
The secretary of state shall distribute copies of ARM and
supplements or revisions theretos without-charge with casts
gaid_as provided in 2-%-312(21s to the following:

(a) attorney generals one copy;

tb) clerk of each court of record of this states one

CopyY.
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{c) <clerk of United States district court for the
district of Montanas one copy;

(d} <clerk of United States court of appeals for the
ninth circuite one copy;

(e) each county clerk of this states for use of county
officials and the publice one copyrs which may be maintained
in a public library in the county seat or in the county
offices;

{f) state law librarys one copy;:

{g) state historical societyy one copy;

{h} each unit of the Montana wuniversity systems oOne
copys

(i} law 1library of the university of Montanas one
copyi

(j} legislative councils three copies;

{k} library of congresse: one copy;

(1) state librarye. one copye

{2) The secretary of states clerk of each court of
record in the states clerk of each county in the states and
the librarians for the state law library and the wuniversity
of Montana Yaw 1library shal'l maintain a completes current
set of ARMy including supplements or revisions theretoe. Such
persons shall also maintain the reygister issues published
during the preceding 2 yearse The secretary of state shall

alsc maintain a permanent set of the registers.
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(3} The secretary of state shall make copies of and
subscriptions to ARM and supplements or revisions thereto
and the register available to any person at prices fixed +to
cover--publticntion--and--me+¥itng——-costs in__accordance with
subsection (4]«

(4) The secretary of states jg _consultation with _the
admipistrative _code _coamittees shall determine the cost of
supplying copies of ARM and supplements or revisions thereto
ang the register. Sueh The cost shall be the approximate
cost of publications. iocluding _indexings printing or
duplicatings and mailings_ _less fees charged __agencies
pursuant__tg _subsection 16} _and money _appropriated for
2-4-312{2) and 2-45-313(1). Howevers a uniform price per page
or group of pages may be established without regard to
differences in cost of printing different parts of ARM and
supplements or revisions thereto and the register.

{5) The secretary of state shall deposit all fees he
collects in the-generad-fund apn_account within the revolviug
fund created _for paying the expenses of publication of ARM
and _the register.

{6) The secretary of state way charge agencies a
filino fee for all material to be published in ARM or the
registery, besed-on-an—estimated-cost-of-printingry——-which-—he
He shall fixy in consultation with the administrative code

committees the fee to cover a portion of the costs of
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publication apd mailing."

Section 12. Section 2-4-402s MCAy is amended to read:

"2-4-402. Powers of the committee -— duty to review
ruless (1} The committee shall review 311 proposed rules
filed with the secretary of statee

{2) The committee may:

{2) prepare written recommendations for the adoptione
amendment » or rejection of a rule and submit those
recommendations to the department proposing the rule when a
rulemaking hearing will not be held in accordance with the
provisions of 2-4-302 through 2-4-305;

(b} prepare recommendations for the adoptions
amendmenty or rejection of a rule and submit oral or written
testimony at a rulemaking hearing;

{c) require that a rulemaking hearing be held in
accordance with the provis+on provisigos of 2-4-302 through
2-4=-305e3

{d}_ _institutes _intervene ins or otberwise_pacticipate
in_proceedings involying this_ chapter _io _the _state _aod
fegeral courts and_administrative ageociesi

le) _review the incidence and conduct of administrative
proceedings under this chapters”

Section 13« Section 2-4-501s MCA, is amended to read:

n2-4-501l. Declaratory rulings by agenciess. £ach agency

shall provide by rule for the filing and prompt disposition
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of petitions for declaratory rulings as tc the applicability
of any statutory provision or of any rule or order of the
2agency. A cagy OF A DECLARATORY RULING sust be filed with
£l t f tate f bli . in ¢t . A
declaratory ruling or the refusal to issue such a ruling
shall be subject to judicial review in the same manner as
decisions or orders in contested cases.”

Section l4e Section 2-4-506s MCAs is amended to read:

®2-4-506. Declaratory judgments on validicy or
application of rules. (1) A rule may be decltared invalid or
inappticable in an action for declaratory judgment if it is
found that the rule or its threatened application interferes
with or impairs or threatens to interfere with or impair the
legal rights or privileges of the plaintiffe.

{2) A rule may also be declared invalid In such an
action on the grounds that the rule was adopted with an
arbitrary or capricious disregard the for the purpose of
authorizing statutes as evidenced by documented legislative
intent.

{3) If the administrative code committee has objected
to the adoption or amendment of a rule on the grounds set
forth in the-preceding-sentenece subsection [2)+ the agency
bears the burdeny in any action brought under this sections
of proving that its rule was not adopted with an arbitrary

of capricious disregard for the purpose of the authorizing
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statute.

{4) A declaratory judgment may be rendered whether or
not the plaintiff has requested the agency to pass upon the
validity or applicability of the rule in questions

{3) The action may be brought in the district court
for the county in which the plaintiff resides or has his
principal place of business or in which the agency maintains
its principal office. The agency shalt be made a party to
the action.™

Section 15« Other act to prevaile Section 5 is
intended to correct an apparent oversight creating an
inconsistency in relation to notice periodse If 2-4-303{1)
is amended by another act to change *20 days™ to some period
other tham *30 days™r such other act prevails.

~End-
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SENATE BILL NOs 153
INTRODUCED 8BY STORY

BY REQUEST OF THE ADMINISTRATIVE CODE COMMITTEE

A BILL FOR AN ACT ENTITLED: ®AN ACT TO GENERALLY REVISE AND
TLARIFY THE LAWS RELATING TO ADMINISTRATIVE RULEMAKING; TO
QEFINE "™PERSON® TO INCLUDE AGENCIES; TO CREATE A REVOLVING
FUND FOR PAYING THE EXPENSES OF PUBLICATION OF
ADMINISTRATIVE RULES OF MONTANA AND THE REGISTER; AMENDING
SECTIONS 2-3-102¢y 2-4-102s 2-4-103+« 2-4-302, 2-4-303,
2-4-305. 2-4-306+ 2-4-30Ty 2-4-311s 2-4-312s 2~4-313,

2-4-402¢ 2-4-501s AND 2-4-506s MCA™

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 2-3-102¢ MCAs is amended to read:
#2-3-102. Definitionsse As wused in this parts the

following definitions apply:

{1) ®Agency™ means any boards bureaus commissions
departments authoritye or officer of the state or local
government authorized by Jlaw to make ruless determine
contested casess Of enter into contracts except:

ta) the 1legislature and any branchs committeer or
officer thereof;

{b) the judicial branches and any committee or officer

thereof;
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(c) the jovernors except that an agency is not exempt
because the governor has been designated as a wmember
thereof; or

{d) the state military establishment and agencies
concarned with civil defense and recovery from hostile
attacke

(2} *“Rule®™ means any agency requlations standards or
statement of general applicability that implementse
interpretss or prescribes law or policy or describes the
organizations précedures. or practice requirements of any
agencys The term includes the amendment or repeal of a
prior rule but does not include:

{a) statements concerning only the internal msanagewent
of an agency and not affecting private rights or procedures
available to the public; or

{b} declaratory rulings as to the apptlicability of any
statutory provision or of any rule.

{3) ™Agency action™ means the whole or a part of the
adaoption. _gf an aqency rules the issuance of 3 licenser gr
orders or the award of 3 contracty or the equivalent or
denial thereof."

Section 2. Section 2-4-102+ MCAy is amended to read:

"2-4-102+ ODefinitionse For purposes of this chaptery
the following definitions apply:

{1} ™Administrative code committee™ or “committee™

-2- 5B 153
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means the committee provided for in Title 5S¢ chapter 10e
part 3.

(2) “Ayency™ means any agencys as defined in 2-3-102,
of the state governments except that the provisions of this
chapter do not apply to the following:

{a} the state board of pardonss except that the board
shall be subject to the requirements of 2-4-103. 2-4-201s
2-4-202y and 2-4-306 and its rules shall be published in the
adainistrative rules of Montana and Montana administrative
reqister;

(b} the supervision and adwinistration of any penal
institution with regard to the institutional supervisione
custodys controls cares or treatment of youths or prisoners;

{c) the board of regents and . the Montana university
system;

{(d} the financinge <constructions and maintenance of
public workse

(3} ™“ARM™ means the administrative rules of Montanae

{4} ™Contested case™ means any proceeding before an
agency in which a determination of legal rightss dutiess or
privileges of a party is required by law to be made after an
opportunity for hearinge The term includes but is not
restricted to rate makings price fixinge and licensinge

{5) “License™ includes the whole or part of any agency

permite certificates approvaly registrations chartere or

-3 5B 153

+* w ~

10
1t
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0153702

othar form of permission required by law but does not
include a license required solely for revenue purposess

(%) "Licensing® includes any agency process respecting
the grants den.ale renewals revocations suspensions
annuiments withdrawals limitations transfers or amendment of
a Ticense.

{T) ™Party® wmeans any person or--sgency named or
admitted as a party or properly seeking and entitled as of
right to be admitted as a partys but nothing herein shall be
construed to prevent an agency from admitting any person or
agency as a party for limited purposess.

{8) “Person® means any individualys partnerships
corporations associations governmental subdivisions ggencys
or public organization of any character other--than--an
ageney.

(9} “Register™ |eans the Montana administrative
registere.

{10} "Rule” means each agency regulations standards or
statement of qgeneral applicability that implementsy
interpretss or prescribes law or policy or describes the
organizations proceduress or practice requirements of an
agencys The term includes the amendment or repeal of a prior
rule but does not include:

{3) statements concerning only the internal management

of an agency and not affecting private rights or procedures

4= SB 153



1o
11

12

13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0153702

available to the public;

(b)  formpal _opipions _of _the atitorney _general _and
declaratory rulings issued pursuant to 2-4-501;

(c) rules relating to the use of public worksse
facilitiess streetses and highways when the substance of such
rules is indicated to the public by means of signs or
signals;

{d) seasonal rules adopted annually relating to
huntings fishings and trapping when there is a statutory
requirement for the publication of such rules and rules
adopted annually relating to the seasonal recreational use
of lands and waters owned or controlled by the state when
the substance of such rules is indicated to the public by
means of signs or signals;

{e) rules implementing the state personnel
classification plans the state wage and salary plans or the
statewide budgeting and accounting system;

{f) uniform rules adopted pursuant to interstate
compacts except that such rules shall be filed in accordance
with 2-4-306 and shall be published in the administrative
rules of Montanae.

{11) "Substantive rules™ are either:

ta) legislative ruleses which if adopted in accordance

with this chapter and under expressly delegated authority to

promulgate cules _to ispglement a3 statute have the force of
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law and when not so adopted are invalid; or

(b} adjective or interpretive ruless which may be
adopted in accordance with this part ghapter and under
express or implied authority to codify an interpretation of
3 statutes elthsugh-sueh Sugh interpretation lacks the force
of Tawe"™

Section 3. Section 2-4-1034y MCAy is amended to read:

"2-4-103. Rules and statements to be made available to
publice {1} Each agency shall:

(a) wmake availtable for public inspection all rules and
all other written statements of policy or interpretations
forsulateds adopteds or used by the agency in the discharge
of its functions;

{b} upon request of any person-or--egencys provide a
copy of any rules

{2) Unless otherwise provided by statutes an agency
may reguire the payment of the cost of providing such
copiess

(3) No agency vrule is valid or effective against any
person or party whose rights bhave been substantially
prejudiced by an agency’s failure to comply with the public
inspection requirement hereine”

Section &« Section 2-4-302+ MCAy is amended to read:

"2-4-302. Notices hearings and submission of viewse

(1) Prior to the adoptions amendments or repeal of any rules
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the anency shall give written notice of its intended actione
The notice shall include a statement of either the terms or
substance of the intended action or a description of the
subjects and issues involveds thg rationale for the intended
actions and the time whens place wheres and manner in which
interested persons may present their views thereons

{2) The notice shall be filed with the secretary of
state for publication in the register as provided in 2-4-312
and mailed to persons who have made timely requests to the
agency for advance notice of its rulemaking proceedingse The
notice shall be published and mailed at lteast 30 days in
advance of the agency's intended action.

{3) 1f any statute provides for a different method of
publicatione the affected agency shall coaply with the
statute in addition to the requirements contained hereins
Howevere in no case may the notice period be less than 30
days or more than &6 months.

{4) Prior to the adoptions amendment: or repeal of any
rules the agency shall afford interested persons 3t least 20
days® notice of a hearing and 28 days from the day of notice
to submit datas viewsy Or argumentsy orally or in writinge
In the case of substantive ruless opportunity for oral
hearing shall be granted if requested by either 103 or 252
whichever _js __lessis of the persons who will be directly

affected by the proposaed rules by a governmental subdivision
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or agencys or by an association having not less than 25
members who wil) be directly affected.

{5) An agency may continue a hearing date for causes
Contested case procedures need not be followed in hearings
held pursuant to this sectione [f a hearing is otherwise
required by statute, nothing herein alters that
requiremente.”

Section 5. Section 2-4-303+ MCAs is amended to read:

"2-4-303, Emergency rules. (1) If an agency finds that
an imminent peril to the public healths safetys or welfare
requires adoption of a rule upon fewer than 28 30 days®
notice and states in writing its reasons for that findinge
it may proceeds without prior notice or hearing or upon any
abbreviated notice and hearing that it finds practicables to
adopt an emergency rule. The rule may be effective for a
period not longer than 120 dayss but the adoption of an
identical rule under 2-4-302 end---2-4-305{1} is n~t
precludeda

{2y The sufficiency of the reasons for a finding of
imainent peril to the public healths safetys or welfare is
subject to judicial reviews®

Section 6. Section 2-4-305y MCAs is amended to read:

"2-4-305. Requisites for wvalidity -- authority and
statement of reasonse (1) The agency shall consider fully

written and oral submissions respecting the proposed rules
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Upon adoption of a rules an agency shall issue a concise
statement of the principal reasons for and against its
adoptions incorporating therein its reasons for overruling
the considerations urged a3gainst its adoptions Nhen _pno
written. _ar__oral _submissions have heen receiweds an agency
pay_omit the statesent of reasonss

(2) Rules may not unnecessarily repeat statutory
languagyee Whenever it is necessary to refer to statutory
language in order to convey the meaning of a rule
interpreting the languagey the reference shall clearlty
indicate that portion of the language which is statutory and
the portion which is amplification of the languagees

{3) Each rule shall include a citation g the specific
grant of rulemakjng authority pursuant to which it or any
part thereof is adopted. JIn__additions _each _rule shall
inctude a citation to the specific section _or _secticos _io
the _Montana _Code _Anpotated _which the rule purparts o
imglementgs

{4) Yo be effectives each substantive rule adopted
must be within the scope of authority conferred and in
accordance with standards prescribed by other provisions of
lawse

(5} wWhenever by the expre.s or implied terms of any
statute a3 state agency has authority to adopt rules to

implements interprets make specifices or otherwise carry out
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the provisions of the statutees no rule adopted is valid er
effective wunless consistent and not in conflict with the
statute and reasonably necessary to effectuate the purpose
of the statute.

(6) No rule is valid wunless adopted in substantial
compliance with 2-4-302 gr 2-%-3103 and suobsection--fi)--of
this section eor--2-¢-383 and unless _netice of adaption
thereof is published within &6 months of the publishing of
notice thereef of the propased rule."

Section T. Section 2-4-306+ MCAs is amended to read:

®2-4-306s Filinge Fformaty and effactive date -
dissemination of emergency ruies. (1) Each agency shall file
with the secretary of state a copy of each rule adopted by
ite

(2) The secretary of state may prescribe a formsaty
styley and arrangement for pnotjices and rules which are filed
pursuant to this chapter and may refuse to accept the filing
of any pgtice gr rule that is not in compliance therewithe
He shall keep and maintain a permanent register of all
notices _aad rules filed, includ}ﬂq superseded and repealed
rutesy which shall be open to public inspection and shall
provide copies of any opotice or rule upon request of any
person-er—-agency. Unless otherwise provided by statutee the
secretary of state may require the payment of the cost of

providing such copiese
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{3} In the event that the administrative code
committee has conducted a poll of the 1lYegislature in
accordance with 2-4-403, the results of the poll shall be
published with the rule.

{4#) Each rule shall become effective after publication
in the register as provided in 2-4-312s except that:

(ay if a later date is required by statute or
specified in the rules the later date shall be the effective
date;

(b) subject to applicable constitutional or statutory
provisionss an emergency rule shall become effective
immegiately upon filing with the secretary of state or at a
stated date following publication in the register if the
agency finds that this effective date is necessary because
of imminent peril to the public healths safetyes or welfare.
The agency®s finding and a brief statement of reasons
tharefor shall be filed with the rule. The agency shall take
appropriate measures to make emergency rules known to aevery
person who may be affected by them.”

Section R. Section 2-4-30T7, MCA, is amended to read:

®2-4-30T. Omissions from ARM or registers The
secretary of states with the consent of the adopting agencys
may omit from ARM or the register any rulez gjther proposed
r.__dadopteds the publication of which would be wunduly

cumbersomes expensives or otherwise inexpedient if the rule
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merely incorporates by reference a wmodel coder federal
agency rules or like publication made available on
application to the agency and #f ARM or the register
contains a3 notice stating the citation and general subject
matter of the omitted rule and stating how 3 copy may be
obtaineds. A_copy of the omitted matter shajl be filed _with
the_secretary of state,"

Section 9« Section 2-4-31lsy MCAs is amended to read:

"2-4-311. Publication and arrangement of ARM. (1) The
secretary of state shall compiles indexs arranges rearranges
correct errors or inconsistencies without changing the
meanings intents or effect of any rules and publish all
rules filed pursuant to this chapter in ARM. The secretary
of state shall supplements revises and publish the ARM or
any part thereof as often as he considers necessary. He may
include such editorial notese cross-referenceses and other
matter as he and the administrative code committee consider
desirable or advantageouse He shall publish supplements co
ARM at such times and in such form as he considers
appropriate.

t2) ARM shall be arrangedes indexeds and printed or
duplicated in such manner as to permit separate publication
of portions thereof relating to individual agencies. An
agency may make arrangements with the secretary of state for

the printing of as many copies of such separate publications
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as it may ,equires The cost of any such separate
publicationss _determiped _in accordance with 2-4-313{4)s
shall be paid by the agency.®

Section 10. Section 2-4-312s MCA+ is amended to read:

"2-4-312« Publication and arrangement of register. (1)
The secretary of state shall publish jin _the register all
noticess ruless and interpretations filed with him at least
once a month or as directed by the administrative code
committee but not more often than twice a month-in-the
regrater.

{2} He shall send thea register without charge to each
person listed in 2-4-313{1) and to each member of the
legislature requesting the same« Ihe _costs _determined _in
ggcordance _with _2-%-313{%4), _mist De paid Ry apprapriation
from the general fuod to the account . witbin_ _the _revolviog
fund__created. _jo_ . 2-4-313({5}s He shall send the register to
any other person who pays a subscription fee which he shall
fix in econsultation-with-the-adaintstrotive-code-committee
accardance with 2-45-3131%).

{3) The register shat} pust contain three sectionsy 3
rules sections a notice sections and an interpretation
section:

{a) The rules section of the reqgister shel} gust
contain al rules filed since the compilation and

publication of the preceding issue of the registers together
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with the concise statement of reasons required under
2-4-305(1)e

(b} The notice section of the reqgister shad#} gust
contain all rulemaking notices filed with the secretary of
state pursuant to 2-4-302 since the compilation and
publication of the preceding registers

{c) The interpretation section of the register she¥#d
gust contain all opinions of the attorney general and 2all
declaratory rulings of agencies Iissued since the publication
of the preceding ;egister.

(4) Each issue of the register sheld gust contain the
issue number and date of the register and a table of
contents. Each page of the reqgister shed}l gust contain the
issue nuamber and date of the register of which it is a3 parte.
The secretary of state wmay include with the register
information to help the user in relating the register to
ARM »

Section lle Section 2-4-313s MCAs is amended to read:

"2-4-313. Oistributions costsy and maintenance. (1)
The secretary of state shall distribute copies of ARM and
supplements or revisions theretoy without-charge yith _costs
paid_as provided ip 2-4-312(2): to the following:

(a} attorney generals one copy;

(5) clerk of each court of record of this states one

copy;
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{c} clerk of United States district court for the
district of Montanas one copy;

{d}) clerk of United States court of appeals for the
ninth circuite one copy;

{e) each county clerk of this states for use of county
officials and the publice one copys which may be wmaintained
in a public library in the county seat or in the county
offices;

(f) state Yaw librarys one copy;

{9) state historical societys one copy:

{h) each unit of the Montana university systems one
copy;

(i) law 1library of the university of Montanae one
cepyi

{j) legislative councils three copies;

(k) library of congresss» one copy:

{1) state library. one copye

(2) The secretary of states clerk of each court of
record in the states clerk of each county in the states and
the librarians for the state law library and the wuniversity
of Montana law library shall maintain a completes current
set of ARMs including suppliements or revisions theretc. Such
persons shall also maintain the register issues published
during the preceding 2 yearss The secretary of state shall

also maintain a permanent set of the registerse
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{3} The secretary of state shall make copies of and
subscriptions to ARM and supplements or revisions thereto
and the register available to any person at prices fixed to
cover--publientior--and--met¥ing--costs jip _accordance with
subsection (&}-

{4} The secretary of states ipn_consultation with _the
administrative gode committegs shall determine the cost of
supplying copies of ARM and supplements or revisions thereto
and the registers Sueh Ihe cost shall be the approximate
cost of publications _including _indexings printing or
duplicatinga and mailings__less fees __charged ~_agencies
2-4-31212) and 2-%-313[1)+ Howevers 3 uniform price per page
or group of pages wmay be established without regard to
differences in cost of printing different parts of ARM and
supplements or revisions thereto and the registere.

{5) The secretary of state shall deposit all fees he
collects in the-genered-fund an account withic the rewvoly .ug
fund__created for paying the expepses of publication of ARM
apd_sha register.

(6} The secretary of state wmay charge agencies a
filing fee for all material to be published in ARM or the
registery besed-on-sn—estimeted-cost-of-printingyr-—-which--he
He shall fixs in consultation with the administrative code

committeey the fee to cover a  portion of ithe costs of
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publicatioo_ _and mailiog."

Section 12« Section 2-4-402¢ MCAs is amended to read:

"2~-4-402« Powers of the committee -~ duty to review
rulesse (1} The committee shall review all proposed rutes
filed with the secretary of state.

(2} The committee may:

{a) prepare written recommendations for the adoptions
amendment » or rejection of a rule and submit those
recommendations to the department proposing the rule when a
rulemaking hearing will not be held in accordance with the
provisions of 2-4-302 through 2-4-305;

(b} prepare recommendations for the adoptions
amendments or rejection of a rule and submit oral or written
testimony at a rulemaking hearing;

(c) require that a rulemaking hearing be held in
accordance with the previsien provisions of 2-4-302 through
2-4~305w3

FOTERT R . . ! . icipat
in_proceedings _iavelying _this _chapter in _the state aod
federal courts and admipistrative agenciesi

{e)_ review the incidence and cooduct of administrative
uroceedings under this chaptera"

Section 13. Section 2-4-501ls MCAs is amended to read:

n2-4-50le Declaratory rulings by agencies. Each agency

shall provide by rule for the filing and prompt disposition
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of petitions for declaratory rulings as to the applicability
of any statutory provision or of any rule or order of the
agency. A _copy OF A DECLARATORY RULING must be filed with
the _sscretacy of _state for publication ip the registers A
declaratory ruling or the refusal to issue such a ruling
shall be subject to judicial review in the same manner as
decisions or orders in contested cases.®

Section l&ée Section 2-4-506s MCA+ is amended to read:

»2-4-506e Declaratory judgments on validity or
application of rulese (1) A rule may be declared invalid or
inapplicabte in an action for declaratory judgment if it is
found that the rule or its threatened application interferes
with or impairs or threatens t¢ interfere with or impair the
tegal rights or priviteges of the plaintiff.

(2) A rule may also be declared invalid In such an
action on the grounds that the rule was adopted with an
arbitrary or capricious disregard the for the purpose of
authorizing statutes as evidenced by documented legislative
intente

{3) If the administrative che committee has objected
to the adoption or amendment of a rule on the grounds set
forth in the-preceding-sentence subsectiop {2)+ the agency
bears the burdens in any action brought under this sections
of proving that its rule was not adopted with an arbitrary

or capricious disregard for the purpose of the authorizing
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statute.

(#) A declaratory judgment may be rendered whether or
not the piaintiff_has requested the agency to pass upon the
validity or applicability of the rule in questions

{5) The action may be brought in the district court
for the county in which the plaintiff resides or has his
principal ptace of business or in which the agency maintains
its principal offices The agency shail be made a party to
the actione™

Section 15« Gther act to prevaile Section 5 is
intended to correct an Japparent oversight <creating an
inconsistency in relation to notice periodse If 2-4-303(1}
is amended by another act to change “20 days"™ to some period
other than "30 days®™» such other act prevailse.

-End-
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SENATE BILL NODe 153
INTRODUCED BY STORY

BY REQUEST OF THE ADMINISTRATIVE CODE COMMITTEE

A BILL FOR AN ACT ENTITLED: "aN ACT TO GENERALLY REVISE AND
CLARIFY THE LAWS RELATING TO ADMINISTRATIVE RULEMAKING; TO
DEFINE "PERSON™ TO INCLUDE AGENCIES; TO CREATE & REVOLVING
FUND FOR PAYING THE EXPENSES OF PUBLICATION OF
ADMINISTRATIVE RULES OF MONTANA AND THE REGISTER; AMENDING
SECTIONS 2-3-102y 2-4-102s 2-4-103+ 2-4-302, 2-4-303,
2~4-305, 2-4-306 2~4-30Ty 2-4-31le¢ 2-4-312y 2-%-312,

2-4-4024 2-4-501s AND 2-4-506s MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section l. Section 2-3-102, MCAy is amended to read:
"2-3-102s Definitionse AS wused in this party the

following definitions apply:

{1} ™Agency™ wmeans any boards bDureaus commissions
departments authoritys or officer of the state or local
government authorized by law to make rules, determine
contested casess Or enter into contracts except:

{a} the Veaislature and any branchs committees or
officer thereof;

{b) the judicial branches and any committee or officer

thereof;
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{cy the governors escept that an agency is not exempt
because the governor has been designated as a3 member
thereof; or

(d) the state military establishment and agencies
concerned with civil defense and recovery from hostile
attacke.

{2} "Rule" means any agency regulations standards oOr
statement af genera? applicability that implementss
interpretss or prescribes law or policy or describes the
organizations proceduress OF practice requirements of any
agencye The term includes the amendment or repeal of a
prior rule but does not include:

(3) statements concerning only the internal sanagement
of an agency and not affecting private rights or procedures
available to the public; or

{b} declaratory rulings as to the applicability of any
statutory provision or of any rutee

(3} “Agency action™ means the whole or a part of the
adoptien. . _of an agency ruler the issudnce of a licensey gr
orders or the award of _a contracty or the equivalent or
denial thereof."

Section 2. Section 2-4-102, MCA. is amended to read:

"2-4-102. Definitionss For purposes of this chaoters
the following definitions apply:

{1} ™Administrative code committee™ or “committee”

—2- SB 153
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means the committee provided for in Title S+ chapter 10s
part 3.

(2} ™Agency™ means any agencys as defined in 2-3-102
of the state government. except that the provisions of this
chapter do not apply to the following:

{a) the state board of pardonss except that the board
shall be subject to the requirements of 2-&—103; 2-4~201s
2-4-202¢y and 2-4-306 and its rules shall be published in the
administrative rsules of Montana and Montana adainistrative
register;

(b) the supervision and adainistration of any penal
institution with regard to the institutional supervisions
custodys controls caree or treatment of youths or priscners;

{c} the board of regents and the Montana university
system;

(d) the financings <constructione and maintenance of
public workse.

(3) ™ARM®™ means the administrative rules of Montana.

(4} "Contested case”™ wmeans any proceeding before an
agency in which a determination of leqal riqhts, dutiese oOr
privileges of a party is required by law to be made after an
opportunity for hearinge The term incliudes but is not
restricted to rate makinge price fixings and licensinge

{5) "License®” includes the whole or part of any agency

permity certificatee approvale registrations charters or
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other form of permission required by law but does not
include a license required solely for revenue purposess

(6) ™Licensing™ includes any agency process respecting
the grants denialy renewal s revocations suspension’
annuiments withdrawals limitations transfers or amendment of
a licenseas

(7) “Party" means any person eor--agemey named or
admitted as a party or properly seeking and entitled as of
right to be admitted as a partys but nothing herein shall be
construed to prevent an agency from admitting any person or
agency as 3 party for limited purposes.

{8} “Person® means any individualy partnershipe
corporations associations governmental subdivisions 2gencya
or public organization of any character other--than--an
ageney.

(9} *“Register™ mneans the Montana administrative
register.

{10) "Rule™ means each agency requlations standarde or
statement of general appticability that implementss
interpretss or prescribes law or policy or describes the
organizations proceduress or practice requirements of an
agency. The term includes the amendment or repeal of a prior
rule but does not include:

(a) statements concerning only the internal management

of an agency and not affecting private rights or procedures
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available to the public;

{(b) faormal _gpinions gof _the _attorney _general _and
declaratory rulings issued pursuant to 2-4-501;

(c) rules relating to the use of public wOTKS
facilitiess straetsy and highways when the substance of such
rules is indicated to the public by means of signs or
signals;

(d) seasonal rules adopted annually relating to
huntings fishings and trapping when there is a statutory
requirement for the publication of such rules and rules
adopted annually relating to the seasonal recreational use
of lands and waters owned or controlled by the state when
the substance of such rules is indicated to the public by
means of siqns or signals;

{ey rules implementing the state personnel
classification plany the state wage and salary plane or the
statewide budgeting and accounting system;

{(f) wuniform rules adopted pursuant to interstate
compacts except that such rutes shall be filed in accordance
with 2-4-306 and shall be published in the administrative
rules of Montanae.

11y "Substantive rules® are either:

{a} 1legislative ruleses which if adopted in accordance

with this chapter and under expressly delegated authority tg

promulgate _rules _to_ _isgleseot a3 statute have the force of
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law and when not so adopted are invalid; or

{b) adjective or interpretive ruleses which may be
adopted in accordance with this pset chapter and under
express or implied authority to codify an interpretation of
a statutes s}though-sweh 3uch interpretation lacks the force
of law."

Section 3. Section 2-4-103. MCAe is amended to read:

®2-4-103. Rules and statements to be made available to
publics (1) Each agency shall:

{a} wmake available for public inspection all rules and
all other written statesents of policy or Interpretations
formutatedsy adopteds or used by the agency in the discharge
of its functions; .

{b) upon request of any person-er--8geneye provide a
copy of any rule.

{2} Unless otherwise provided by statutes an agency
may require the payment of the cost of providing such
copiese.

{3Y No agency rule is valid or effective against any
person or party whose rights nave been substantially
prejudiced by an agency's failure to comply with the public
inspection requirement hereine.®

Section 4. Section 2-4-302s MCAy is amended to read:

*2-4-302. MNoticey hearings and submission of views.

{1) Prior to the adoptions amendmente or repeal of any rule.
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the agency shall give written notice of its intended action.
The notice shal) include 3 statement of either the terms or
sudostance of the intended action or a description of the
subjects and issuves involveds the rationale for the intended
actions and the time wheny place wheres and manner in which
interested persons may present their views thereons

(2) The notice shall ovpe filed with the secretary of
state for publication in the register as provided in 2-4-312
and mailed to persons who have made timely raquests to the
agency for advance notice of its rulemaking proceedings. The
notice shall be published and mailed at least 30 days in
advance of the agency®'s intended action.

{3) If any statute provides for a different method of
publications the affected agency shall comply with the
statute in addition to the requirements contained herein.
Howevery in no case may the notice period be less than 30
days or aore than 6 months.

{%) Prior to the adoptions amendments or repeal of any
rules the agency shall afford interested persons at least 20
days® notice of a hearing and 28 days from the day of notice
to submit datas viewss OFf argumentss orally or in writing.
In the case of substantive ruless opportunity for oral
hear ing shall be granted if requested by either 10X or 253
mhichever _is _Jlessy of the persons who will be directly

affected by the proposed ruleys by a governmenta) subdivision
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or agencys or by an association having not 1less than =%
members who will be directly affected.

(5} An agency may continue a hearing date for cause.
Contested case procedures need not be followed in hearing}
heltd pursuant to this section. If a hearing is otherwise
required by statutes nothing herein alters that
regquirement +*

Section Se Section 2-4-303y MCA+ is amended to read:

"2-4=-303. Emergency rules. (1) If an agency finds that
an isminent peril to the public healths safetys or welfare
requires adoption of a rule wupon fewer than 28 30 days®
notice and states in writing its reasons for that findings
it wmay proceeds without prior notice or hearing or upon any
abbreviated notice and hearing that it finds practicables to
adopt an emergency rules The rule may be effective for a
period not longer than 120 dayss but the adoption of an
identical rule under 2-4-302 end-———-2-4-385+1) is not
precludede

(2) The sufficiency of the reasons for a finding of
imminent peril to the publtic healthy safetyes or welfare s
subject to judicial reviews"

Section 6. Section 2-4-305y MCAy iSs amended to read:

"2-4-30%. Requisites for validity -- authority angd
statement of reasonse (1) The agency shall consider fultlty

written and oral submissions respecting the proposed rulee
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upon adoption of a rules an agency shal) issue a concise
statement of the principal reasons for and against its
adoptiony incorporating therein its reasons for overruling
the considerations urged against its adoption. When _no
writteg _or_ orsl _submissioos have heen receiveds ap ageocy
may._omit ithe siatemept of reasonsa

{2) Rules may not unnecessarily repeat statutory
lanquage. Whenever it is necessary to refer to statutory
language in order to convey the meaning of a rule
interpreting the 1languages the reference shall clearly
indicate that portion of the language which is statutory and
the portion which is amplification of the language.

{3) Each rule shall inctude a citation %o _the specjific
grant of rulemaking authority pursuant to which it or any
part thereof is adopted. JIn__additione _aach _rule shall
ioclude a_citation to the specific section _or _sectioos _io
the _Montana_ . Code _Acpotated which _the _rule _gurports to
implements

{4} To be effectives each substantive rute adopted
must DbDe within the scope of authority conferred and in
accordance witn standards prescribed by other provisions of
Tame

{S5) Whenever by the express or imptied terms of any
statute a8 state agency has authority to adopt rules to

impiemente interprety make specifice or otherwise carry out
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the provisions of the statutes no rule adopted is wvalid or
effective unless consistent and not in conflict with the
statute and reasonably necessary to effectuate the purpose
of the statute.

(6} No rule is valid unless adopted in substantiatl
compliance with 2-4-302 g _¢-4-303 and subsection-—tid--of
this section or--2-4-383 and upnless notice _of_adgaoption
thereaf is published within &6 months of the publishing of
notice thereeof of the proposed rule.”

Section 7. Section 2-4-306s MCA+ is amended to read:

"2-4-306. Filings formate ond effective date -
dissemination of emergency rules. (1) Each agency shall file
with the secreta;y of state a copy of each rule adopted by
ite

[2Y The secretary of state may prescribe a formats
styles and arrangement for potices apd rules which are filed
pursuant to this chapter and may refuse to accept the filing
of any qpotice gr rule that is not in compliance therewithe.

He shall keep and maintain a3 permanent register of all

potices _and rules fileds including superseded and repealed

rulesy which shall be open to public inspection and shall
provide copies of any patige aor rule upon request of any
person-er-aqgeney. Unless otherwise provided by statutes the
secretary of state may require the payment of the cost of

providing such copiess
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(3) In the event that the administrative code
committee has conducted a3 poll of the legislature in
accordance with 2-4-403¢ the results of the poll shall be
published with th‘ rulee

{4) Each rule shall become effective after publication
in the register as provided in 2-4-312+ except that:

{a) f a later date is reqQuired by ;tatute or
specified in the rules the later date shal'l be the effective
date;

{b) subject to applicable constitutional or statutory
provisionse an ewergency rule shall bHecome effective
ismediately upon filing with the secretary of state or at a
stated date following publication in the register if the
agency finds that this effective date is necessary because
of imminent peril to the public health, safetys or welfare.
The agency’s finding and a brief statement of reasons
therefor shall be filed with the rules. The agency shall take
appropriate wseasures to make emergency rules known to every
person who may be affected by tham."

Section Be Section 2-4-30Ty MCAs is amended to read:

"2-4-307. Omissions from ARM or register. The
secretary of statey, with the consent of the adopting agencys
may omit from ARM or the register any rules_gjithaer propased
aor__adopteds the publication of which would be unduly

cumbersomes expensives or otherwise inexpedient if the rule
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merely incorporates by reference a moel codey fodoral
agency rules or like publication made available on
application to the agency and if ARM or the register
contains a3 notice stating the citation and general subject
matter of the omitted rule and stating how a copy may be
obtained. A_copy. of the omitted satter shall be filed with
the _secratary of _statea®”

Section 9. Section 2-4-31le MLAs is amended to read:

%2-4-311. Publication and arrangement of ARM. (1} The
secretary of state shall compiles indexs arranges rearranqges
correct arrors Or inconsistencies without <changing the
meaningy intente or effect of any ruley and publish all
rules filed pursuant to this chapter in ARM. The secretary
of state shall supplements revises and publish the ARMN or
any part thereof as often as he considers necessary. He may
include such editorial notess <cross-referencesy and other
matter as he and the administrative code committee consider
desifable or advantageouse He shall publish supplements to
ARM at such times and in such form as he considers
appropriate.

{2} ARM shall be arrangeds indexeds and printed or
duplicated in such manner as to permit separate publication
of portions thereof relating to individual agencies. An
agency may make arrangements with the secretary of state for

the printing of as many copies of such separate publications
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as it may requires The cost of any such separate
publicationsa__determipned _in _acgcardance with 2-4-313{4}s
shall be paid by the agency."

Section 10« Section 2-4-312. MCAs is amended to read:

m2-4-312« Publication and arranqgement of registere (1)
The secretary of state shall publish jp__the _register all
noticess ruless and interpretations filed with nie at least
once a month or as directed by the administrative code
committee but not more often than twice a smonth-in-the
register.

{2) He shall send the register without charge to each
person listed in 2-4-313(1) and to each wmember of the
legislature requesting the same. Ihe costs determiped ip
accordance with 2-%-313(4)s _Sust be paid by agpreopriatiqn
from the general fund %o the account _within _the _revolving
fund.__created. _jio__2-%4-313(5}s He shall send the register to
any other person who pays a subscription fee which he shatl
fix in eonsuitation-with-the-administrative-code-committee
accordance with 2-4-313(4&).

(3) The register sSha¥} must contain three sectionss a
rules sections a notice sections and an interpretation
sectiont

{a} The rules section of the register shelt pmust
contain all rules filed since the compilation and

publication of the preceding issue of the registery together
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with the concise statement of reasons required under
2=4=305(1).

(b)Y The notice section of the register sheltl pust
contain all rulemaking notices filed with the secretary of
state pur suant to 2-4-302 since the compilation and
publication of the preceding reqgistere.

{c) The interpretation section of the register shatt
Mmist contain all opinions of the attorney general and alt
declaratory rulings of agencies issued since the publication
of the preceding registers

(%) £ach issue of the register sha¥d must contain the
issue numbeér and date of the reqgister and a table of
contentse €ach page of the register she¥} pyst contain the
issue number and date of the register of which it is a parte.
The secretary of state wmay include with the register
information to help the user in relating the register to
ARM ™

Section ll. Section 2-4-313, MCAy is amended to read:

"2-4-313. Distributions costss and maintenance. (1)
The secretary of state shall distribute copies of ARM and
supplements or revisions theretoy without-charge with _Costs
paid_as proyided in 2-%-312{2}: to the following:

{a) attorney qeneraly one copy;

{by clerk of each court of record of this states one

copy;
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{¢) clerk of United States district court for the
district of Montana: one copyi;

(d) clerk of United States court of appeals for the
ninth circuits one copy;

(e} each county clerk of this states for use of county
officials and the publics one copys which may be msintained
in a public Yibrary in the county seat or in the county
offices;

{f) state law librarys one copy;

{g) state historical societys one copy;

{h) each unit of the Montans' university systesy one
copY;

(i} Yaw library of the university of Montana:, one
copy;

{}) legistative councils three copies;

{k} 1library of congress. ons copy;

{1) state librarys one CoOpye

{2} The secretary of states clerk of each court of
record in the states clerk of each county in the statey and
the librarians for the state law library and the university
of Montana law library shall maintain a completes current
set of ARMs including supplements or revisions theretos Such
persons shall also maintain the register Issues published
during the preceding 2 yearse. The secretary of state shall

also maintain a permanent saet of the registerse
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{3) The secretary of state shall make copies of anl
subscriptions to ARM and supplements or revisions thereto
and the register available to any person at prices fixed to
cover--pubdicetion--and--maiting--costs in__accordance with
subssction (&}).

{4) The secretary of statex_ jp consultation with _the
adsinistrative _coda__compitiegs shall determine the cost of
supplying copies of ARM and supplements or revisions thereto
and the register. Sveh The cost shall be the approximate
cost of publicatiops _including igpdexings printing or
duplicatings and wailings _lass fees charged _agencies
pursuant _to subsection _(6) _and  money appropriated _for
2=%-3)212) aod 2-%-213{1)« However: a uniform price per page
or group of pages may be established without regard to
differences in cost of printing different parts of ARM and
supplements or revisions thereto and the register.

{S) The secretary of state shall deposit all fees he
collects in the-generad-fund an_account within the revolving
fund__creatsd for paying the expenses of publication of ARM
acd the register.

(6) The secretary of state wmay charge agencies a
filing fee for all material to be published in ARM or the
registery, based-on-sm-estimated-cost-of-printingv——which—-he
Ha shall fixy in consultation with the administrative code

committees_the foe to _cover _a portign of _the costs _ot
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publication_apd mailinge"

Section 12. Section 2-6-402+ MCAs s amended to read:

"2-4-402. Powers of the committee -- duty to review
ruless (1) The committee shall review all proposed rutes
filed with the secretary of statee

(2) The committee may:

(a) prepare written recommendations for the adoption.
amendment ¢ or rejection of a rule and submit those
recommendations to the department proposing the rule when a
rulemaking hearing will not be held in accordance Wwith the
provisions of 2-4-302 through 2-4-305;

{D) prepare recommendat ions for the adoptiony
amendmenty or rejection of @ rule and submit oral or written
testimony at a rulemaking hearing;

{c) require that a rulemaking hearing be held in
accordance with the provision provisions of 2-4-302 through
2-4=305w;

Ld)__institutes intervepe ins of otherdWise participate
in_proceedings involying _this _chapter_ _in _the state _and
federal courts_aod admipistrative agencies;

iel _review the incidence and conduct of administrative
proceedings under this chaptera®

Section 13 Section 2-4-50l¢ MCAs is amended to read:

"2-4-501. Declaratory rulings by agenciese Each agency

shall provide by rule for the filing and prompt disposition
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of petitions for declaratory rulings as to the applicability
of any statutory provision or of any rule or order of the
agency. A cogy OF A_DECLABATORY BULING aust be filed  with
the_ _secretary of _state for publicatioo in the registers A
declaratory ruling or the refusal to issue such a3 ruling
shall be subject to judicial review in the same manner as
decisions or orders in contested cases.”™

Section 14. Section 2-4-506+ MCA, is amended to read:

"2-4-506. Declaratory Jjudgments on validity or
application of ruless (1) A rule may be declared invalid or
inapplicable in an action for declaratory judgment if it is
found that the rule or its threatened application interferes
with or impairs or'threatens to interfere with or impair the
legal rights or privileges of the plaintiff,

{2) A rule may also be declared invalid in such an
action on the qgrounds that the rule was adopted with an
arbitrary or capricious disregard the for the purpose of
authorizing statutes as evidenced by documented legislative
intent.

{3y 1f the administrative code committee has objected
to the adoption or amendment of a rule on the grounds set
forth in the-preceding-sentence subsection (Z2)+ the agency
bears the burdens in any action brought under this sectiony
of proving that its rule was not adopted with an arbitrary

or capricious disregard for the purpose of the authorizing
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statutes

{4) A declaratory judgmsent may be rendered whether or
not the plaintiff has requested the agency to pass upon the
validity or applicability of the rule in questions

{5} The action may be brought in the district court
for the county in which the plaintiff resides or has his
principal place of business or in which the agency maintains
its principal offices The agency shall be made a party to
the actione”

Section 15. Other act to prevaile Section S5 is
intended to correct an aspparent oversight creating an
inconsistency in relation to notice periods. If 2-4-303{1)
is amended by another act to change "20 days™ to some period
other than "10 days®s such other act prevailse.

-End-
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SENATE BILL ND. 153
INTRODUCED BY STORY

BY REQUEST DOF THE ADMINISTRATIVE CODE COMMITTEE

A BILL FOR AN ACT ENTITLED: ™AN ALT TO GENERALLY REVISFE AND
CLARIFY THE LAWS RELATING TO ADMINISTRATIVE RULEMAKING; TD
DEFINE M"PERSON™ TO INCLUDE AGENCIES; TO CREATE A REVOLVING
FUND FGR PAYING THE EXPENSES OF PUBLICAYION QF
ADMINISTRATIVE RULES OF MONTANA AND THE REGISTER; AMENDING
SECTIONS 2~3-102+¢ 2-4-102s 2-4-103y 2-4-302, 2-4-303,
2+-4-305, 2~-4-306, 2-4-30T7Ty 2-4-31lls 2-4-312, 2-4-313,

2-4-402y 2-4-501es AND 2-4-506s MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE SYATE OF MONTANA:
Section le Section 2-3-102y MCAe is amended to read:
me-3-102. Definitionss As wused in this partsy the

following definitions apply:

(1) ™Agency” means any boards bureaur commissions
departments authoritys or officer of the state or local
government authorized by law to make ruless determine
contested casess Or enter into contracts except:

(a) the legislature and any branchs committees or
officer thereof;

{b) the judicial branches and any committec or officer

thereof;
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(c} the governors except that an agency is not exempt
because the governor has been desianated as a wmember
thereof; or

(d} the state military estadblishment and agencies
concerned with civil defense and recovery from hostile
attacks

(2} ™Rule™ means any agency reqgutations standards or
statement of qeneral applicability that implementss
interpretss or prescribes law or policy or describes the
organizations proiedures- or practice requirements of any
agencys The term includes the amendment or repeal of a
prior rule but does not include:

{a) statements concerning only the internal management
of an agency ond not affecting private rights or procedures
available to the public; or

(b) declaratory rulings as to the applicability of any
statutory provision or of any rulees

{3} “Agency action™ means the whole or a3 part of the
adoption__Qf an agency rules the jssuance of 3 licensev or
orders or the award_gf _a contracty or the equivalent or
denial thereof.”

Section 2. Section 2-4-102y MCAs is amended to read:

"2-4-102. Definitions. For purposes of this chapter,
the followinyg definitions apply:

(1} "Admintstrative code committee”™ or “committee™

CORRECTED SB 153
REFERENCE BILL
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means the committee provided for in Title Se chapter 10»
part 3.

{2} "Agency™ means any agencys as defimed in 2-31-102,
of the state qoverﬁment- except that the provisions of this
chapter do not apply to the following:

{a) the state board of pardonss except that the board
shall be subject to the requirements of 2-4-103y 2-4-201»
2-4-202+ and 2-4-306 and its rules shall be published in the
administrative rules of Montana and Montana administrative
register;

{b} the supervision and administration of any penal
institution with regard to the institutional supervisions
custodys controly cares or treatmant of youths or prisoners;

{c) the board of regents and the Montana university
system;

{d) the financings construtions and maintenance of
public workss

{3] TARM™ geans the administrative rultes of Montanae.

(%) "Contested case™ means any proceeding before an
agency in which a determination of legal rinhtss dutiess or
priviteges of a party s required by taw to be mode after an
opportunity for hearinge The term includes but is not
restricted to rate makinge price fixings and licensinge.

{5) ™License" includes the whole or part of any agency

permity certificates approvals registrations charters or
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other form of permission required by law but does not
include a license required solely for revenue purposese

(6) ™Licensing™ includes any agency process respecting
the grante denials renewal s revocatione suspensions
annulments withdrawals limitations transfers or amendment of
a licenses

{T) “"Party™ means any person or--agenecy named or
admitted as a party or properly seeking and entitlted as of
right to be admitted as a partys but nothing herein shall be
construed to prevent an agency from admitting any person er
agenecy 3s a party for limited purposese

18y *"Person™ means any individuals partnerships
corporations associations governmental subdivisions agepcys
or public organization of any character other-—-than--an
ageney.

(3} ™Register®™ maans the Montana administrative
registers

{(10) ®"Rule™ means each agency regulations standards or
statement of general applicability that implementss
interpretss Or prescribes law or policy or describes the
organizations proceduress of practice reguirements of an
agencye The term includes the amendment or repeal of 2 prior
rule but does not include:

{a}) statements concerning only the internal manajement

of an agency and not affecting private rights or procedures
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available ta the publics;

(by formal __opinions. _of _the _aitorney _general . _and
declaratory rulings issued pursuant to 2-4-501;

{c) rules retating to the wuse of public worksey
facilitiess streetss and highways when the substance of such
rules is indicated to the public by means of signs or
signals;

(d) seasona1‘ rules adopted annually relating to
huntings fishings and trapping when there is a statutory
requirement for the publication of such rules and rules
adopted annually relating to the seasonal recreational use
of lands and waters owned or controlled by the state when
the substance of such rules is indicated to the public by
means of signs or signals;

(e} rules implementing the state personael
classification plans the state wage and salary plan: or the
statewide budgeting and accounting system;

(f) wuniform rules adopted pursuant to interstate
compacty except that such rules shall be filed in accordance
with 2-4-306 and shall be published in the administrative
rules of Montana.

{11) “Substantive rules™ are either:

{a} legislative ruless which if adopted in accordance

with this chapter and under expressly delegated authority tg

promulgate _rules _to _ioplement 3 statute have the force of
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law and when not so adopted are invalid; or

{b) adjective or interpretive ruless which may be
adopted in accordance with this pere gchapter and under
express or implied authority to codify an interpretation of
a statuteg s¥ethough-sueh Such interpretation lacks the force
of lTowe™

Section 3. Section 2-4-103e¢ MCAs is amended to read:

"2-4-103., Rules and statements to be made available to
publics (1) Each agency shali:

{a) make available for public inspection all rules and
a1l other written statements of policy or interpretations
formulateds adopteds or used by the agency in the discharge
of its functions;

{b} wupon request of any person-er--ngeneys provide a
copy of any rule.

{2) Unless otherwise provided by statutes an agency
may require the oayment of the <c¢ost of providing such
copiess

{3) No agency rule is valid or effective against any
person or party whose rights have been substantially
prejudiced by an agency*s failure to comply with the public
inspection requirement herein.”

Section 4. Section 2-4-302y MCA:s is amended to read:

n2-4-3N2. HNoticey hearingy and submission of viewss.

[1) Prior to the adoptions amendments or tepeal of any rules

5= $8 153
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the agency shall give written notice of its intended actione
The notice shall include a statement of either the terms or
substance of the intended action or 3 description of the
subjects and issues involveds thg rationale for the intended
actiony and the time whens place wheres and manner in which
interested persons may present their views thereone

(¢} The notice shall be filed with the secretary of
state for publication in the reqister as provided in 2-4-312
and mailed to persons who have made timely requests to the
agency for advance notice of its rulemaking proceedingss The
notice shall be published and aailed at least 30 days in
advance of the agency®s intended actions

{3) 1f any statute provides for a different method of
publicastions the affected agency shall comply with the
statute in addition to the requirements contained hereine
Howevers in no case may the notice period be less than 30
days or more than & monthse

(4} Prior to the adoptions amendments or repeal of any
rules the agency shall afford interested persons at least 20
days* notice of a hearing and 28 days from the day aof notice
to submit datas viewss or argumentss orally or in writinge
In the case of substantive ruless opportunity for oral
hearing shall be qranted if requested by either 1N or 253
whichever _is__less: of the persons who will be directly

affected by the proposed rulees by a governmental subdivision
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or agencys or by an association having not less than 25
members who will be directly affected.

{5) An agency may continue a hearinag date for causee.
Contested case procedures need not be followed in hearings
held pursuant to this sectione If a hearing is otherwise
required by statutes nothing herein alters that
requirement."™

Section S. Section 2-4-303y MCAs is amended to read:

"2-4~303. Emergency rules. (1) If an agency finds that
an ismminent peril to the public healths safetys or welfare
requires adoption of a rule wupon fewer than 26 310 days®
notice and states in writing its reasons for that findings
it wmay proceeds without prior notice or hearing or upon any
abbreviated notice and hearing that it finds practicabley to
adopt an emergency rules The rule may be effective for a
period not longer than 120 dayss but the adoption of an
identical rule wunder 2-4-302 oand---2-4-385¢%1% is not
preciudeds

{2) The sufficiency of the reasons for & finding of
imminent peril to the public healthes safetys or welfare s
subject to judicial reviews"

Section 6. Section 2-4-305s MCAs is amended to read:

"2-4-305« Requisites for wvalidity -- authority and
statement of reasonse (1) The agency shall consider fully

written and oral submissions respecting the proposeda rule.
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Upon adoption of a3 rules an agency shall issue a concise
statement of the principal reasons for and against its
adoptiony incorporating therein its reasons for overruline
the considerations urged against its adoption. Nbhep _pgo
writtep__or. _oral _submissions haye been receiveds ap agency
Dax.Qmit_the statement of reasonss

(2) Rules may not unnezessarily repeat statutory
tanquages« MWhenever it is necessary to refer to statutory
tanquage in order to convey the meaning of a rule
interpreting the Jlanguages the reference shall clearly
indicate that portion of the lanquage which is statutory and
the portion which is amplification of the language.

{3) Each rule shall include a citation tg_the specific
yrant of rulemaking authority pursuant to which it or any
part theresf is adoptede JIn _additioos each rule shall
include a_citation to the specific section _or _sections__in
the__HMoptapa_  Code _Anpotated _which _the ryle _purports_ to
inplements

{4) To he effectives each substantive rule adopted
must be within the scope of authority conferred and in
accardance with standards prescribed by other provisions of
lawe

(5} Whenever by the express or implied terms of any
statute a state agency has authority to adopt rules to

impiements interprets make specifics or otherwise carry out
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the provisions of the statutes no rule adopted is wvalid or
effective wunless consistent and not in conflict with the
statute and reasonably necessary to effectuate the purpose
of the statute.

{6} HNo rule is wvalid unless adopted in substantial
compliance with 2-4-302 gr 2-4-303) and subsectron--ti}--of
this section er--2--383 and ypless notice _of adoption
thereof_is published within & months of the publishing of
notice thereof of the propgsed rulee.”

Section Te Section 2-4-306+« MCAs is amended to read:

m2-4-306e Filings formate and effective date -
dissemination of emergency ruless (1) Each agency shall file
with the secretary of state a2 copy of each rule adopted by
ite

{2} The secretary of state may prescribe a forwmats
styles and arrangement for pgtices_aond rules which are filed
pursuant to this chapter and may refuse to accept the filing
of any qgtice gr rule that is not in compliance therewithe.
He snall keep and maintain a3 permanent reqister of all
potices _aad rules filed, includipg superseded and repealed
ruless which shall be open to public inspection and shall
provide copies of any ogpplice gf rule upon request of any
person-er—-aaenecy. Unless otherwise provided by statute. the
secretary of state may reguire the payment of the cost of

providing such copiess
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(3) In the event that the administrative code
committee has conducted a pol)l of the legislature in
accordance with 2-4-403s the results of the poll shall be
published with the.rule.

{4} Each rule shall become effective after publication
in the register as provided in 2-4-312, except that:

(ay if a later date is vrequired by statute or
specified in the ruley the later date shall be the effective
date;

(b) subject to applicable constitutional or statutory
provisionss an emergency rule. shall become effective
immediately upon filing with the secretary of state or at a
stated date following publication in the register if the
agency finds that this effective date is necessary because
of imminent peril to the public healths safetyy, or welfare.
The agency®s finding and a brief statement of reasons
therefor shall! be filed with the rule. The agency shall take
appropridte wmeasures to make emergency rules known to every
person who may be affected by them.*

Section As Section 2-4-307s MCAs is amended to read:

"2-4-307. Omissions from AR or registers The
secretary of statey with the consent of the adopting agencys
may omit from ARM or the register any rules_gjitbher _proposed
or __adopteds the publication of which would be unduly

cumbersomes expensives or otherwise inexpedient if the rule
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merely incorporates by reference a model codes federal
agency rules or like publication made available on
application to the agency and if ARM or the register
contains a3 notice stating the citation and general subject
matter of the omitted rule and stating how a copy may be
obtained. A _copy of _the omitted matter shall be filed _with
the_secretary of _state.”

Section 9« Section 2-4~31ls MCAs is amended to read:

"2-4-311« Publication and arrangement of ARM. (1) The
secretary of state shall compiles indexe arranges rearranges
correct errors Or inconsistencies without changing the
meaninges intente or effect of any ruler and publish all
rules filed pursuant to this chapter in ARM. The secretary
of state shall supplements revises and publish the "ARM or
any part thereof as often as he considers necessarye. He may
include such editorial notess cross-referencesr and other
matter as he and the administrative code committee consider
desirable or advantageouss He shall publish supplements to
ARM  at such times and in such form as he considers
appropriates

{2) ARM shall be arrangeds indexeds and printed oar
duplicated in such manner as to permit separate publication
of portions thereof relating to individual agenciess An
agency may make arrangements with the secretary of state for

the printing of as many copies of such separate publications
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as it may requires The cost of any such separate
publicationsy __dgtermined_ _ipn.__acgordance _with _2-4-313{&)x
shall be paid by the agency."

Section 10« Section 2-4-312y MCAy is amended to read:

ngZ-4-312. Publication and arrangement of register. (1)
The secretary of state shall publish jn _the register all
noticesy ruless and interpretations filed with him at least
once a3 month or 4as directed by the Jadeinistrative code
committee but not wore often than twice a month-in-the
register.

{21 He shall send the reqister without charge to each
person listed in 2-4-313(1) and to each member of the
legislature requesting the same. Ihe_ cgsts _determined _in
accordance _with _2-%4-313(4%}s_ sust he paid by appropriation
from the general fund to the account within _the revalving
fund _created in. 2-4-313(5)e He shall send the register to
any other person who pays a subscription fee which he shall
fix in econsultation-with-the-admirnratretrve-code-commrttee
accordance with 2-4-313(4%).

{3} The register Sha#¥ gust contain three sectionss a
rules sections a3 notice sections and an interpretation
section:

{a) The rules section of the register shsi¥} pgyst
contain all rules filed since the compilation and

publication of the preceding issue of the registers together
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with the concise statement of reasons required under
2-4-305%(1).

{b) The notice section of the register sha®} gust
contain all rulemaking notices filed with the secretary of
state pursuant to 2-4-302 since the compilation and
publication of the preceding registere

{c) The interpretation section of the register shelt
BUst contain all opinions of the attorney general and all
declaratory rulings of agencies issued since the publication
of the preceding register.

(4} Each issue of the register she+} pust contain the
issue number and date of the reqgister and a table of
contentss Each page of the reqister sha¥} pust contain the
issue number and date of the reqister of which it is 3 parta.
The secretary of state may include with the register
information to help the user in relating the register to
ARML ™

Section ll. Section 2-4-313s MCA, is amended to read:

“2-4-313, Distributions costss and maintenance. (1)
The secretary of state shall distribute copies of ARM and
supplements or revisions theretos wethout-cherqe with _costs
paid_as provided in_2-%4-312(2}: to the following:

{a} attorney generals one copy;

{b)y <clerk of each court of record of this states One

copy
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(c} clerk of United States district court for the
district of Montanas one copy;

(d) clerk of United States court of appeals for the
ninth circuits one'copy:

(e} each county clerk of this states for use of county
officials and the publics+ one copys which may be maintained
in a public library in the county seat or in the county
offices;

{f) state taw librarys one copy;

{g) state historical society., one copy;

{h) each unit of the Montana. university systems oOne
copys;

i) law library of the wuniversity of Montanas. one

{3) legislative councils three copies;

{k} Jlibrary of congresss one copy;

{1) state librarys one copye

(2) The secretary of states clerk of each court of
record in the stateys clerk of each county in the states and
the librarians for the state law library and the university
of HMontana law Jlibrary shall maintain a completer current
set of ARM, including supplements or revisions thereto. Such
persons shall also maintain the vregister issuss published
during the preceding 2 yearss The secretary of state shall

also maintain a permanent set of the registerse
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{3) The secretary of state shall make copies of and
subscriptions to ARM and supplements or revisions thereto
and the register available to any person at prices fixed ¢to
ecover~-publication--and--maiting--costs g _dccordance with
subsection_ {%).

{4) The secretary of statey _in _consultation _with _the
adeipistrative _code _coapittegs shall determine the cost of
supplying copies of ARM and supplements or revisions thereto
and the register. Sweh Ihe cost shall be the approximate
cost of publications _including. _indexings printing or
duplicatingy and wailings__less fees charged agencies
pursuant__to _subsectioo (&) _and soney _appropriated for
2=4-312121_and 2=%-313{1l}. Howevers a uniform price per page
or group of pages may be established without regard to
differences in cost of printing different parts of ARM and
supplements or revisions thereto and the register.

(5) The secretary of state shall deposit all fees he
collects in the-gemered-fund an_gccount within the_revalving
fund__created _for paying the expenses of publication of ARM
and_the_register.

{6} The secretary of state may charge agencies a
filing fee for all material to be published in ARM or the
register, based-on-an-estimated-cost-of-printingr—-which-—he
He shall fixy in consultation with the administrative code

committees the fee to _cover _a_ portion of the costs of
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publication _and majiling."

Section 12« Section 2-4-402s MCA, is amended to read:

"2-4-402+. Powers of the committee -- duty ¢to review
rulese (1) The committee shall review all proposed rules
filed with the secretary of statees

{2) The committee may:

{a) prepare written recommendations for the adoptions
amendmenty or rejection of a rule and submit those
recommendations to the department proposing the rule when a
rulemaking hearing will not be held in accordance with the
provisions of 2-4-302 through 2-4-305;

(b) prepare recommendations for the adoptione
amendmenty or rejection of a rule and submit oral or written
testimony at a rulemaking hearing;

{c} require that a rulemaking bhearing be held in
accordance with the provision proyisions of 2-4-302 through
2-4-305w3

Ld}__institutes_ _intervepe_ins or otherwise participate
io_preceedings ioyolving _this__chapter _in__the_ _state _and
federal courts and adminiStrative agenciesi

te) _review the jocidence and conduct of adwministrative
proceedicgs under this chaptecs™

Section 13. Section 2-4-5014 MCAy is amended to read:

"2-4-501. Declaratory rulings Dy agenciese. Each agency

shall provide by rule for the filing and prompt disposition
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of petitions for declaratory rultings as to the applicability
of any statutory provision or of any rule or order of the
agency. A_qopy UF_A DECLARATORY RULING must be _filed with
the _secretary _of_ _state for publication io the registers A
declaratory rutling or the refusal to issue such a rulina
shali be subject to judicial review in the same manner as
decisions or orders in contested cases.”

Section 14e Section 2-4-506+ MCA, is amended to read:

"2-4-506. Declaratory judgments on validity or
application of rules. (1) A rule may be declared invalid or
inapplicable in an action for declaratory judgment if it is
found that the rule or its threatened application interferes
with or impairs or’ threatens to interfere with or impair the
legal rights or privileges of the plaintiff.

{2) A rule may also be declared invaltid in such an
action on the grounds that the rule was adopted with an
arbitrary or capricious disregard for the purpose of
authorizing statutes as evidenced hy documented leqislative
intent.

{3y If the administrative code committee has objected
to the adoption or amendment of a rule on the grounds set
forth in the-preceding-sentence subsection (2)e the agency
bears the burdene in any action brought under this sections
of proving that its rule was not adopted with an arbitrary

or capricious disregard for the purpose of the authorizing
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statutee.

{9) A declaratory judgment may be rendered whether or
not the plaintiff has reguested the agency to pass upon the
validity or applicébility of the rule in auestions

t5) The action may be brought in the district court
for the county in which the plaintiff resides or has his
principal place of business or in which the agency maintains
its principal office. The agency shall be made & party to
the action.”

Section 15« Other act to prevail. Section S s
intended to correct an apparent oversight creating an
inconsistency in relation to notice periodse If 2-4-303(1)
is amended by enother act to change "20 days™ to some period
other than "30 days"™s such other act prevails.

-End-
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