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(c) the ~overnoro except that an agency is not exempt 

? h·>C~US<" the ')overll<'r hds been d:>signated as il member 

t*1o('!",.,~, f; Of" 

'• 4 (J) th. S.tdt'. ~ilotdry estdblish~nt and dgencies 

;, A BILL FOR AN ACT ENTITLED: ·A~ ACT TO GENERALLY REVISE ANO ') concerned with civil defense and recovery fro• hostile 

6 CLMUFY THE LAWS RELATING Tl.l AOI11N1STRATIVE RULEMAION.G; TO b "ttac .... 

7 D~F- I~>t: "P~,,~,Jk" Tc, lNCLI.lUE AC.I::NCIE'>; Tll C.R~ATE A RI'VDLVING 1 (?) "><ulr>• Gleans ""Y agency re<;ulation, stJn<1ard, or 

8 f-UND FOR PAYING THE: I:XPENSES. OF P~bllCATlON Of 8 s. tate-...v-· nt. of :;erN:rdl appl icabll ity that i mpl eoaents, 

'l ADMlNISTRATlVt RUltS Of ~ONTANA AND THE REGISTER; A~E~ING 9 intcrpret!io or prescribes laM or policy or describes the 

lll SH.TI•JNS Z-3-102, 2-4-lG2o 2-.C,-103, 2-4-302, 2-4-303, 10 ':lrCJanization, proc:.dures, or practice require~~~ent.s of any 

11 2-4-31JSt 2-4-306o l-4-307, 2-4-311. 2-4-312, 2-4-313, 11 a•Jency. The ter• includes the a•end•ent or repeal of a 

12 Z-4-402o 2-4-SOlo ANO 2-4-506o KCA.• 1? prior rule l>ut does not Include: 

l3 n (a) state~ents concerning only the internal aaOdge~nt 

14 ~c IT ENACT~D BY THt LEGISLATURE OF THE STATE Of MONTANA: 14 ot "" a<,ency and not aft.•cting pr ivc.te rights or procedures 

15 S<:ction 1. Sect ion 2-3-102, MCAo is a.-ended to r .. ad: 1'• dVaildblP to the publici or 

16 "2-3-102· Definitions. A!i uso3d in this parto the 16 (b) declaratory rulings as to the applicability of any 

11 tnllowinq d•.-finitions <~pply: H st~tutory provision or of dO)' rule. 

11:> (l) "Agency• means any board, bureau, cosmlssiono 1·l (J) •.t.g~cy action• means tne whole or a part of ~ 

19 <1<>p.:Jrtment, authority, or officer of the state or local 19 ~jon of an a')ency ruleo the issuancn gf~ licensey QL 

20 .• ~v-,rnment .uthor i ..:ed ily law to il!<:tlc.R rul eso •letarmi n.: )!'• or ,Jer, "r ~tJ.:.:_jJ!UlL!l-J:IL... c ont r act-1 or t h·., equ I v-ll .•nt or 

2l c~ntes~~d cas~s, or ~nter into contrdct!i except: 7t d :ni .d t.ht.!r.--.-of.• 

?? (a) thr legislator~ and any branch, COMEittee, or 2,l 'i<Octicn l.. Section 2-4-102, "CA, is a-nded to read: 

?3 off i c<:r thereuf; ?3 •2-4-102. Gefinitions.. For purposes of this chapter, 

24 (b) thP. judicial l>rdnch"s and ""Y com111itt"e or nfficer 2't ti"'H: f1Jllo.,.,in, .!,_·finit-i.on".:> pf'ly: 

zrj therEof; ... (l) •.s.,JFr.inistrativ·: c.ode c<:>l:l:R~ittP~~· or 11 -cormaittee• 
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aeans the CotRIIIi tte« r_, rov i-1<'<1 for in Title 'h chaptt•r 10, 

part J. 

(L) "A•;ency" H•dlls ·ny d<;•'flcy, as defined in ;>-J-102 9 

at the st 3te ,;overnw nt, dXCt!iJt th<>t the provisions ut this 

chapter do not apply to til•. tollowinq: 

(") th•' stdt•.· t>oar,J Jt pardons, except that the !lo.trd 

shall b., su'>JeCt to U•e r··quire.,ents of £-'t-103• Z-4-<'0lt 

2-'t-202• and 2-'t-306 and its rules shall be published in the 

~dainistrative rul~s at ~ontana and Kontana adalnistr3tive 

reghter; 

tb) the supervision dO~ administration of any penal 

Institution with r.,·~ard to the institutional supervision, 

custodyo control, care, or treataent of youths or pr i sont!rs; 

(c) the board of reJents and. the Montana university 

syst-:-•; 

(d) trw financin<j• construction, and •ainteO<tnCr of 

pub 1 i c wor k s • 

(3) •.r.~<M• -ans too ad•inistr .. tiv<> rul<>s of Montana. 

(It) •contestea casd• aeans any proceedin1 before an 

(HJency in whiCtl d rh:~-t~f'iRinatio-n Of Je<:"~dl J'"i,~ht5'1 duti.,"'S'f 01'" 

privileges ot a party is r•.•quir.,d by law to be •ade aft•'r an 

opportunity for hedrin~. The ter~ includes but is not 

rPstricted to rate Rdkin~, pric~ fixing, and licensing. 

(5 J •L i ccnse• inc lu ~c ~ the wttol e "r p.lr t of dny a'lc ncy 

per11i to cert it i cat"• ap1:ro>val, re•Ji strati on, charter, or 
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other forM of p~r.ission rP.quired ny law but does not 

ln~lude a llc~nse requireJ solely for revenue purposes. 

(,..,) •LicensinG• inclu1.1es ctP.Y a~1 ency process r 4~Sl' ·ctin-=:; 

th•• ':r .>nt, denial., r"n<'wa I, f"i."VUC._ttion .. svsp.._\ns ion., 

>nnul•ento withdrawal• li•itation, transfer. or amendment of 

.it 1 i c•~nse. 

( l) •Party• ee<1ns .. ny pers;>~> sr--~ey na•ne,J or 

ad•itted as a party or properly seeking and entitled a5 of 

right to be ad11itted as a party, but nothing herein shall be 

construed to prevent an ·~ency from admitting any person er 

sgefteT as n party for li•ited purposes. 

(8} •Person• •eans any individual, partnership• 

corpor~tiont association, govern~ntal subdivision, JgeDC¥• 

or public organization of any character other than an 

agency. 

( 9) •Regi ster• means the Montan~ adMinist~aLive 

re-gistf-!r. 

(10) •Rule• .eans each ayency regulation, stanoard, or 

5tate.ent of general applicaoil ity that implements, 

int~rprotso or prescribes ld~ or pol icy or describes the 

or•Jani zatl one procedures, or practice requirements of an 

ac:ency. The tr.r11 Includes the a•end~aent or repeal of a prior 

rulP ·>ut does not include: 

!a) state•errts concerninq only the internal mana~P.reent 

of in .;,pncy dOd not affect in<J private rights or proceou res 
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available to the puo1ic; 

I b I f.l.ll:llli:lL~~-oL_rJre.......AU.ar..au-_g~~ 

declarCJtory rul inqs i SSU€d pursuant to 2-lt-501; 

(c) rulPs relating to the use of public work so 

facilities, streetso and highways when the substance of such 

rul ·s is indicated to the public oy !Deans of signs or 

si~~nal!=i 

(d) seasonal rules adopted annually relating to 

huntinq, fishing, and trapping when there is a statutory 

requirement for the publication of such rules and rules 

adopted an,,uc.lly relatin<• to r.he seasonal recreationdl use 

of lands anu waters owned or controlled by the stat~ when 

tfl€ substance of such ru1 es is i ndi c.ated to th" puol i c by 

m•'ans of -s i .... ns or si grla l s.; 

(c·) rules i 01pl e~&enti ng the state personnel 

c 1 a<,s if i cat i u,, plano the state wage and salary plan, or the 

stdt··,.; df' Duuqetin<;~ and "ccountin<J syst"•i 

(f) uniform rules Jdopted pursuant to int:~rstatCJ 

con.pacto except that such rules shall oo filed in accurdance 

with 2-4-306 3fld c.hall oe published in the i1<1rninistr,Jtiv" 

rules of .1o:Jtand. 

(ll) •substantive rules• are either: 

(u) legislative ruleso which if adopted in accordance 

with this c~apter an<1 unde"r f'xpr'}ssly deleg'-'t"<l authority~ 

~L2lll.ll~ate rul~_i.lil;lle!IE!nt a ~il have the fore<> of 
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l ,,,. .>nd when not so adoptr>O <ore invalid; or 

(b) ... :ject ive or io>to?rpretiv<> ruleso which •ay be 

adopt~a in ~ccor~Jnce with this ~ chapter and under 

~xpress or ir.plied authority to codify an interpretation of 

a statutea ~~aeh ~ interpretation lacks tnt force 

ot law.• 

Section 3. Section Z-lt-103 0 KCA 0 Is a•end~d to read: 

•£-~-103. Rules dOO state- nts to be -de a>fai 1 .lb le to 

public. (1) ~ach aqency Shall: 

(a) •ake d>failable for public inspection all rules and 

dll other written state.ents of policy or interpretations 

forsulatedo <tdopt«do or used by the agency in the discharge 

of its functicn,.; 

(b) u,.oon reque"t of any person----09eney, provide a 

copy ot any rule. 

(2) Unl~ss otherwise provided by statuteo an aqency 

atay require th" p.JyJrJent ot the cost of providing such 

copies. 

(3) No agency rule! is valid or effective against dOY 

pa.rson or p1rty whos~ riyhts h~ve been su::.stantially 

pr<·ju·1ic•'d llf an a,;:-ncy•s failure to comply ,.;th the pub);c 

inspection T"'i:"QU i rem"· nt here in .• 

Section 4. s~ction 2-~-302 0 HCAo Is amended to read: 

•z-4-.3~t.• Notic~., o·-..dring, and s.ub•ission of views. 

(11 P~i·Jr l·> u-..- ·•'1<>1 ti •n• dollenoment, or re~eal of ·>Dy rule, 
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th<! d<;ency shall give wrict<>n notic•• of Its int<>n1···! .. ction. 

The notice silall Include a ~tate., .. ot ot eithrr th• to rill'> or 

soosL~nce of the int.en.J•·<J action or il descripti·>n of the 

~uhj•-.cts <.~nd issues involw •uo s.bi: r<Jtiondl" for ttl<! iaL·nded 

action, and Ute till'-' whcno place where, ·lflt:l adnner in which 

i nt~HrC"sted per sons iRCJ.Y prL'·.~~•.!nt their w i ·~ws t..hel'"··oo. 

12t The notict s~>ll be filed with the sc~ret<.~ry of 

state for publication in the register as provld~o in z-~-l1Z 

dfld aailed to persons who i>ave eade tia~ly requests to the 

a·;"'"'~Y for advance o~ctic<; of its ruleaakinq proceeolngs. Th" 

notic·· shall be publislle•J dOd 8diled at ledst 31J c1ays in 

advance of the agency's intenoed action. 

111 If any statut<:> ,.,rov i d,.s for a different ..,,thou of 

publication, the affected ayency shall coaply with the 

statute in addition to tn.. requlre.ents contained herein• 

Howev~r, in no Cdse ... y the notice period be less than 30 

days or aore thun b month,. 

I'<) Prior to th" a<Joptl ono <t...,ndaento or r"J'<'·ll of ·•ny 

ruleo tho> a·J .. ncy sh<tll <.~f tord intorr~t<><.l pt.·rsons dt l<'co:.t lO 

days' notice of a h<'ar in·J and Z8 day; 1£.Q.L~bJI-l1.oU. :3f ootis:.: 

to sub,lt dat.J• vi -owso or ar'lula<'nts, orally or in writing. 

In ~he case of substantive rul~s. opportunity for o~al 

hearin<, shall be 'jr,nted if requEStb1 by eitthlr lu'l. 0r l5£ 

whj c:heyer j:. h~ of r he> p•>rsons who w i 11 be d i r I3C tl y 

affected by the proposed PJJ.:, by a governaental suodivision 
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or .~<Jo>OCY• or by an nssncia~ion having net less than 2S 

f!1emb·· rs who w i 11 I:Jo! Cl i r<>e~ I y affected. 

t' 1 Ar· ,, fency "'"Y c vnt i nue a he or in-~ ddte for Cduse. 

C'nt~·~t>'<l c J~e ,.>roc:edure~ n<>l'J not J£ followed in h•· ,rJn,js 

held pursu~nt to this S4Ction. If a hearing is otherwise 

,-~.qui ro:·d by s.t~-t.ut.e. nothing herein c>lters tL1dt 

re~u i r..:·.ltent. • 

SEction s. SectiOfl 2-~-303, MCA• is aaenoed to rc.JCI: 

•2-4-303. baer.,.ency rules. Ill If ."Jn aqency finds that 

an i•Minent p~ril to the public health, safetyo or welfdre 

requires a lcption of a rule upon fewer than i't! J.J:i cl<Jys• 

notice and states in writing Its reasons for that finding 9 

It •ay proceed, without ,H·ior notic., or hearin:J or upon any 

abbreviated notice and hearing that it tinds practicaole, to 

adopt ~n ea€rgency rule. rhe rule •ay be effective for a 

pe~iod not lon<>·3r thdn 120 days 9 but the adoption of dn 

identical rule und~r 2-~-3~2 eftd---~-'t-ie~t~t 

preclutled. 

is not 

(2) The sufficiency of the reasons for a findin·, of 

i .. lnent peril to the public health, safety, or welfare is 

subject to ju~icJal revie•.• 

S.ection b. Sect ion 2-lt-305, t'.CA, is amended to read: 

•Z-4-30~. Kequisit<·s for validity -- authority dOc' 

stat:e•'~nt of radscns. (1) T~e agency shall consider fully 

writt<:On .md oral subwissi"ns respecting the proposed r!!le. 
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\ 



1 

] 

4 

5 

~ 

g 

') 

10 

11 

12 

1] 

1 1t 

15 

16 

17 

l~ 

1'1 

zo 

21 

22 

23 

.?4 

25 

LC 0090/01 

Upon adoption of a rule, an a<Jency sha11 issue ,, concise 

statement of the principal reasons for ~nd aqalnst its 

~doption, incorporating tnerein its reasons for overruling 

the considerations urged against its ~doptlon. When no 

~en or oral sub•issjQO$ have begn .receiygdt an ageocw 

m.a.:t g:nj t. the statMrlDt nf rgasons. 

(Z) Rules may not unnecessarily repeat st"•tutory 

laO'JU·><Je• ~he,ever it is nec».ssary to refer to statutory 

lan;ua~e in order to convey the meaning of d rule 

int.,rpreting the langud<Jeo the reference shall clearly 

indicate that portion of the lansuage which is statutory and 

the rortion which is aaplification of the language. 

(3) E,;ct, rule shall include a citation ~toe sp&clfj,; 

~ of uU.ewk i D!il autflori ty pur su'lnt to which It or any 

part thereof is adopted. lg at14j tAQQt each rule sjwJl 

in.~.:Uillf:--il-ti..:t.Jl:tiw:l....l;..Q~~c! f i c se~o._~r_ sect! ons _ill 

.t.lh:_::lQ~.L...i..>ldiL-Aac~w:l-~ t.be rule p:urport.s to 

i mpl ep;.ot. 

(4) To be effective, each substantive rule adopted 

•. ust o., within t:te sc_,,,e of authority conferr->d and in 

dCcord~nc• with stan~Jru~ ~rescribed by other provisions of 

l-1w. 

(5) Whenever by the express or Implied ter~s of any 

statut.:: a 5tclt<> a '"'"cy h .. :, dUthor ity to ddopt ruh's to 

i mpleaent, iuterpre\.t ll<lk2 specific, or otherwis" carry out 
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th<> 1 .rovisi:-n~ of t!'l·' statut•" no rule o?dopted is \falid or 

ef ff'c t I ve un I•• ss consist~ nt. and not. In conflict with the 

statuto: dOG r ~dsOndt-1 y ne<.<cssary to effectudte the purpose 

of the Stdtut~. 

(6) No rule is Vdlid unless adopted in suostantial 

co .. pl i dOC<· ,.; th 2-lt-30l ~2=.lJU and s~...,_-~t--ei' 

t.his section er--~~ and unlt:ss ootjce of adgption 

thereof js 4ubl~ within 6 aonths of the publishin1 of 

notice ~hereof of the gcgpased rule.• 

Section T. Section 2-lt-306 0 MCAt is a.ended to read: 

•2-lt-3Jb. filing, format, and effective date 

disse•lnation of e•:rgency rule•• (1» Each agency shall file 

~ith the secretary of state a copy of each rule adopted by 

it. 

(2) Tn~ secretary of stata aay prescribe a for•at., 

styleo and Jrran9a.ant for QQtjCei and rules which are filed 

pursudnt to this chapter .Jnd may rPfuse to accept thE filing 

of any wu.lu..QL rule thot is not in compl i<~nce therewith• 

H~ shall keep and ~aintain d per.a~nt re9ister of all 

U~-~ rules f i l.,c. including sup<·rsed<>d dOd repe<>lel1 

rules, which shall ne ope.< to public inspection and shall 

provid" copies of any notjce O[ rul<c upon request of any 

per~on-er~y. Unless otherwise provided by statute, the 

~<>cret,,ry Df '>tdt·· m"y requi r,. th<' pay<~ent of the cost of 

~ro~izlin~ 5iJCil copies. 
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(3) In th<c> ev ... nt th.Jt th~ -HJII in i st. rot. iYE" COdP 

comrlitte<> hds conduct•·<.l .- poll of the l'"•Jisl~tuT•' ;,., 

c.Ccord.=tnc'l:!: with l-lt-4i~j• t~.t~ riP~ult~ of the ~loll 5tlc--l)l be 

publish<'d witn the TulP. 

(4' h>c.l> TUle ~hall ll<:c.OIIIe '-'ffo,cti ve afteT pur>l ic"t ion 

in tl1~> rec~ist•,,.. as pH .. voo,.; in l-lt-HZo ekcept th.n: 

(a) it a l ,t "r -IJt.. is required by st;,tutie or 

spocified In the rule, th~ later date shall be the effective 

(j.:'\t~; 

(b) su~jec.t to dpplicable constitutional or st~tutory 

provisions, an emergency rule shdll beca.e eff~ctive 

ieaediately upon fllinq with the secretary of state or at a 

stat<>d ddte followin., puul ic.rtion in ttw re<Jister If the 

ag£>ncy finds that tnis effective d4te Is necessary because 

of I .. IAPnt peril tu the ~ubllc health, safety, ~r welfare. 

Th<> a<.jency•s f i n.Ji nq ·•n..J d br it"f state-nt of redsons 

therefor shall be fileo with the rule. fhe ~~~ncr ShJll take 

dj.lpropriatc l!ei>!>Ures tO n:.Jke QIDCTq<!OCy rule$ known tO vv .. ry 

per~on who ~clY be aftecteu by the..• 

Section d. Section 2-lt-307, HCAo is a•ended to r~ad: 

•z-~3-Jl• O .. iS!l.ions fro:~~ At<M or re•1 i ster. The 

secretary of state, with the consent of the adoptin~ agcncy 9 

may oJJi t fro• ARM or t~ n gi ster any rul eo ej t;her urogosed 

~~ the public.,tion of which "ould be un,~ulr 

cu~ersome, ~xpensiveo oT otherwise inexpedient If the rule 
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m ·r-·tr incorp?t"ates by referqnce a model code, ferlr>r2t 

a·'·'ncy rul<>o or 1 ike publication raade available on 

dpplocation to the dgency ann if ARM or the register 

~~ntdins a tlo~ice ~totin~ the citation 2nd general suJject 

•·• tt<>r of th€ oait ted rule and stating how ,J copy may be 

obtai rn:d. LCPH:t of thtLo.nit.ted aatter soaJJ be f i1 ~>d ~ 

tbe •o,;c.retar ¥ »f s.t;at.e.• 

Section 9. Section 2-4-311, MCA, is aaended to rEad: 

•2-.r,-311. Publication and arrangement of ARII. (1) The 

~~cretary of state shall coapileo index, arrange, rearrange, 

~orrect errors or inconsistencies without changing the 

IIP.anlngo intento Ot" effect of any rule, and publish all 

rules fil~d pursuant tc this chapter in ARH. The s~cretary 

of stat& shall supple-nt, revise, and publish ~n.. AKt', or 

any part thereof as often as he considers necessary. Ke 1aay 

include such "cit or i <<1 noto,s • croso>-ref erence~. <>nd other 

JiJo;Jtt.er ash~ itnd t.h"-' c:HJ•inistrativ-e code coftllmittet~ consider 

d~sirable or advantageous. He shall publish supplement~ tc 

A.~H at such times and in such form as he consi c'·er,; 

<:ppropriate. 

( 2) AR" shall b~ arrdngedo inoexed, and printed or 

duplicateo in such manner as to perait separate publ icJtion 

of r;ortions thereof relatin~ to individual ac;encies. An 

.-,,.,ncr may :.ake arTange~Lents with the s"cretaTy of stat" foT 

the pr inti n'.' of a,; 1110ny co; i es of ,;uch separate pub I ic at ions 

-12-
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1 as it may require. lh£ cost of any such separate 

2 oublications.__determ!ned in_ accgrdaoce ~-2:4=313(41• 

3 shall be paid by the agency.• 

,, Section 10. Section 2-~312, M(.A, is amended to rea~: 

5 •z-4-312. Publication and arranqeaent of register. (1) 

6 The secretary of state shall publish ln the register all 

7 notic~so rules, and interpretation~ filed with him at l~ast 

tl once e" 1110nth or as direct.,d by the ad•inistr3tiv• code 

9 com~ittee ~ut not aore often than twice a •onth-+ft-~ 

10 r~~'!t-t-er • 

11 (2) He shall send the register without charge to each 

12 person listed in 2-4-313(1) aod to each aember of the 

13 le~islature requestin~ the sa•e• ~~~~~ne~-la 

l't a~Mdancs:: ~b 2-'t-3l..1ill:& ms.t be pajd b)' approuri r,1t ion 

·~ Lum_:t.ne general fynd tg tha_acc;mmt ..Jdtbin tbe revolvlnW 

16 fJIDJL~u:a_t.c.;L_.in__Z:!t=;lllills He shall send the regi s.tcr to 

17 any other pc,rson who pays a subscri;Jtion fee "'hic"h he sh<:ll 

lB f i >< i n ee~+tfl't:+ert-w+t:n-the ad• i nrll'ft'et+__.e.,d'!~~-

19 accprdaqc;e wjth Z:t=313(41. 

20 ( 3) Th•"· regi stcr ~m++ ...U ccntai n thr•'"' S"ct i clllc, ,, 

21 rul•~s sectiono a notice section, and an interp~ctation 

22 s~ction: 

23 (a) Th~ rules section of the register ~tte++ ~ 

24 c.ontain all rul"'s f i 1 ed s j ncP t.he com pi 1 dt. ion :~nd 

25 publ ic<ttion of the preceding issue of the reqister.a toq.'ther 
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with the cone i se s t~te-nt of reasons required under 

2-+- 3 "J 5 (1 ) • 

(b) Tne notice section of the register she++ ~ 

contain aJl ruleaaklnq notices filed with the sPcretary of 

state pursuant to 2-._,...302 since the Cotlpilation e~nd 

publication of the preceding register. 

(c) The interpretation section of the reg ist,,r sf'lori+ 

~ contain all opini~1s of the attorney general and all 

declaratory rul lngs of ag~ncles issued since the publication 

of the preceding rc~ister. 

(4) tach issue of the register ~+ ~ contain the 

issue nuaber and date of the register and a table of 

contents. Each page of t~ register '~ ~ contain the 

issue number a~d date of the register of which it i~ a part. 

Tho secretary of state aay include with the register 

infora>ation t•> help the user In relating the reglsti?'r to 

ARM.• 

~ection ll• Sectiun 2-4-313, MCA, Is a.ended to read: 

•2-4-313. Oist~ibutiono costs, and .aintenance. (1) 

T!'l.. s·'CrPtary ,,f ,L>t ~h.:;ll distribute copies of ARlo\ and 

supol e-nts or revisions thcreto.a wnhmrt:~hftt-'}<!1 Jt.i.t.h_~ 

to the following: 

(a) attorney srneral, one copy; 

(b) cler~ of ~ach court of record of this state, one 

Ct)py; 
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(c) clerk of Unlteu States dl strict court f'>r th' 

district of Montan,., on<> co;>yi 

(dJ clo,rk of Unit:<>d States court. of appPdl s fvr th<' 

ninth circuit, one <.opy; 

(•!J "'"ch county clerk of this stdt~. for use of c•>unty 

officials and thP publico en<" <:.>,>Y• whict• ll.Jy t>e 11aint-•inPd 

in " oubl ic 1 inr.,ry in tht" county ~<'at or in t.hc county 

offices; 

(f) 

(91 

\hi 

copy; 

( i) 

copy; 

Ul 

(k) 

(JJ 

(l) 

st.Jt~ laM librar~t one copy; 

stat~ hilitorical society, on<> copr; 

each unit of the Montana university syst.~~. one 

law I i brary of the uni vers; ty of Mont.lll<'~t one 

legislative council, three copies; 

library of congr~ss, one copy; 

state llbrar~, one copy. 

The secretary ot state, clerk of e.Jch court of 

rEcord in the stac~. clerk of each county in tn• state, and 

the librarians for the state law library and the university 

of Hontctna ldw librory ·•n.,ll !lktintain a co11plet<'o current 

s?t of ARM, including suppl~.ents or revisions theretJ. Sucn 

persons shall <>lso maintain th~ rPqister issues ~ubli~ned 

durin') th•.• jJrecedinq l t :urs. Th.- secretdry of st-'t" shc~ll 

also maintain a pc!Foaanent set of the registers. 
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(3) The secretary of state shall .ake copies of and 

subscriptions to ARH an,: !>Uppl~•,nts or revisions thereto 

;_,nd th•• r<•gi ster avai 1 a>:; I,, to any per son at prices t i >:Pol t" 

eOYe~--~~+e~+on--eftri--me+++ftg--e~ts iD_ accorddocc wjth 

subsect.i~· 

(4) Th~ secretary of stateL-in_consultatjon wjtu __ ~ 

admjojstL~e_~~~~ shJll ~etermine the cost of 

supplying copies of ARM and supple8ents or revisions thereto 

and tho reql ster. 5aet!l ~ cost shall be the •>pprox i mate 

cost of JlYbl j,c,ati onw j ncl ydj ow j odex jag. pr inti n.; Ol"" 

duplicating£ ano Alailin,a ].,ss f.:~ charged a~k.:l 

pursy,mt tp s.ubsect.ioo 16) and •poey illlproprjate<l fo.: 

Z=S=3ll(2) and 2-4=313(1!• However, a uniforM price per page 

or group of paycs aay be estobl i shed without re~ar ~ to 

differenc.:s In cost of printing different parts of AR~ and 

supplements or revisions thereto and the register. 

!"I Th · secretary of stote shall d~posit all fe·-,s he 

collects In tlw>-!Je~e+-tttft<! ~count w i thj n~-t.>:Yc.ltiO>. 

J:.w:lQ creat<:d_for paying the exuens~~.ll.ation pf A&tl 

and the re~lstEC• 

(<>I The sec~etd~ y of state 11ay charg<c -"9<"nC i .?s " 

filing fee for all .aterial to oe published in AH.I'! or the 

register • b-"-ert-., __ t-etoi:ed-eost-M-p~+~mgy-.,..hk:h-~ 
lie. shall fix£ in cvnsultation with th<> administrative code 

co;r...,i tteeL-1J:liL~~L-il-ll!U.l.i2tL.~~~- ...Q.f 
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~ablicatjon and msjljo~·· 

Section 12. Section 2-+-~02, MCA• is a~nded to read: 

"2-4-402. Po~ers of the co .. i~tee -- duty to r~vie~ 

rules. (1) The comsittce shall revie~ all proposed rules 

filed ~ith the secretary of state. 

(2) The com .. ittee .,.,y: 

(a) prepare ~ritten recommendations for the adoption, 

dlli<'Odlnent, ::1( r~jectiJn of a rule and submit thos~ 

recomlflendations to the ctepart111ent proposing the rule when ·' 

rule•aking hearing wil1 not be helo in accordance ~ith the 

provisions of 2-~-3C7. through 2-4-305; 

(b) prepare r eco•endat Ions for the ddoption 9 

a"'endlllento <>r rejection of d rule and sub•it oral ur orr itten 

t.,stirnony at a rule~~~aking hl'<Jring; 

(c) r••qulre that 't rule1111king hearing be held in 

accoruance with the proY+s*eft proyisj~ of 2-4-302 through 

2-4-305•.i. 

LJL-i,~t.ut.Ja._ jnt.~rveae jn. oL.Ilt.beoise Qart.ic!pat., 

Ln_~gceedinu~lnvolvinQ tQis cbaptUL--ln- the state aod 

t~~u:L.....m~...w.au~~ll.f.l~u 

il:) r,:y je-r.tu;._~~aruLI:QQQw;.~dl! ini ur atlltu 

ll~~..J.UU!er t.hi s chAI't&La• 

Section 13. Section 2-~-501, "CA, is a.aoded to read: 

•.:'-4-5.)1. Oeclar.Jtory rul injS by a<;encies. ~deh a·;ency 

sh.11l provi•'<' by rule tor the filing dOd proAipt :lisvosition 
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of p•·titlons for d"'claratory rulinqs as to the applicability 

of any Stdtutory ;.rovision or of any rule or order of the 

"l'''cy. A c 0 ;>y •ust be fiU:sl Mith the secretary ot -llilU 

for QUbljcatjpg in tbe register. A declaratory ruling or the 

refu~al to is~ue sucn ~ruling shall be subject to judicial 

r~vlew in t.h~! s.~~ aann~r- as decisions or ordurs in 

contes"tt:.>d CdS''';i.•• 

s~ction 1~. Section 2-~-50~, KCAo is a•ended to read: 

•2-4-S06. Declaratory judq-nts on validity or 

~ppli~~tion of rules. (1) A rule aay be declared invalid or 

inavplicdble in~ action for declaratory judgaent If it Is 

found that the rule or Its threatened application Interferes 

"ith or i>~pairs or threato>ns to intP.rfere orlth or iiQjJ-•ir the 

le<j<'l ri')•~ts or privile·.JC" of th•· plaintiff. 

(£) A rule ~ay al~o be declared invalid in 5UCb an 

action on th.- qroun-'s that tha ru I•' was adoptet1 wIth an 

arbitrary or capricious ~isregard the for the purpos~ of 

dutnorizin~ statuto, as evidenced by docu.eoted lcgisl~tive 

i nt.~ ... nt. 

( J) It the ..t.:lo.i ni strati"" cod'• co"'·~ itt <>f' bas objected 

t•) ttt<" .JOO~Jt ion or ,,.,ena•ent of a rule on the groun-is set 

forth in ~t<t.-.-p~mn~9P.ftto- .llWl.auion '2h the agency 

bears the burden, in any ~tion brought under this section. 

c t prcv in·; th,>t it,; rul •· was not -'dopted "i th an arbi tr "ry 

or Cd;>ricious disrc,cr<l f H tne purp:osl' of toe aut_horizing 

-1 B-
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l statute. 

2 {"I A <:lo>claratory Jud·,~~~ent. .. ay I><> render<?d whether or 

3 not the pJi'intiff hJS "'-JU<'Sf>~d tioe rl<)ency to paSS upon th<> 

't validity or appl icaoi t ity of th" rule In question• 

5 (5} Thn action may •>e brouqht in thr <listrict court 

o for tho> county in .,hich •_:-.,· plaintiff resides or hdS his 

7 principal plac .. of busines.:-. Dr in which the a<,~ency JOalntains 

8 fts principal office. The agency shall be •ade a party to 

9 th<' act I on.• 

10 Section 15. u~her >c t to prevai I. Section ~ is 

11 lnten<1"d to correct dO apparent oversIght CU!dting an 

lZ Inconsistency in relation to notlcP. periods. If 2-'t-303(1) 

13 Is :J•,.nded by another act to chang-~ •zo days• to s0111e perlo<l 

l't other than •30 days•. suCh other act prPvalls. 

-l:nd-
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STATE OF MONTANA 
Request No. 44-79 _.......;_; __ _ 

FISCAL NOTE 
Form BD-15 

In compliance with a written request received January 22, 1979 , there is hereby 
submitted a Fiscal Note for Senate Bill 153 pursuant to Chapter 53, Laws of Montana, 
1965 - Thirty-Ninth Legislative Assembly. Background information used in developing 
this Fiscal Note is available from the Office of Budget and Program Planning, to members 
of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

An act to generally revise and clarify the laws relating to administrative rulemaking; 
to define "person" to include agencies; to create a revolving fund for paying the 
expenses of publication of Administrative Rules of Montana and the Register. 

FISCAL IMPACT: 

None 

~ ·~ pt. .;t.-~.... t~-
BUDGET DIRECTOR a 
Office of Budget and Program Planning 
Date: --~~'L.,..l....,~~&"J~/~-"-7.,_P __ 
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SENATE RILL NOo 153 

INTRODUCED 8Y STORY 

BY REQUEST OF THE ADHINISTRATIVE CODE COHMITTEE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND 

CLARIFY THE LAWS RELATING TO AOHINISTRATIVE RULEHAKING; TO 

DEFINE "PERSON" TO INCLUDE AGENCIES; TO CREATE A REVOLVING 

FUNO FOR PAYING THE EXPENSES OF PUBLICATION Of 

ADMINISTRATIVE RULES OF HONTANA AND THE REGISTER; AMENDING 

SECTIONS 2-3-102, 2-~-102, 2-~-103t 2-~-302, 2-4-303, 

2-<t-305, 2-4-306. 2-4-307. 2-4-311. 2-4-312. 2-4-313. 

2-4-402, 2-4-S01o AND 2-~-S06o MCA.• 

Bf IT tNACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 2-3-102• MeAt i~ aaended to read: 

"2-3-102. Definitions. As used in this part, the 

following definitions apply: 

111 •Agency- •eans any board, bureau. commission, 

depart•ent• authority, or officer of the state or local 

go~ernment authorized by law to •ake rules. determine 

contested cases, or enter into contracts except: 

Cal the legislature and any branch, committee, or 

officer thereof; 

(b) the judicial branches and any committee or officer 

t>,ereof; 
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IC) the governor, except that an agency is not exenpt 

because the governor has been designated as a member 

thereof; or 

(d) the state •ilitary establish•ent and agencies 

concerned with civil defense and recovery fro• hostile 

attack. 

(21 •Rule• ~eans any agency requlationo standard. or 

state•ent of general applicability that i•ple.ents. 

interprets, or prescribe~ law or policy or de~cribes the 

organization• procedures, or practice requlreeents of any 

agency. The tere includes the amend•ent or repeal of a 

prior rule but does not include: 

(a) ~tate•ents concerning only the Internal eanageeent 

of an agency and not affecting private rights or procedures 

available to the public; or 

(b) declaratory rul inqs as to the applicability of any 

statutory provision or of any rule. 

(3) •Agency action• •eans the whole or a part of ~ 

adoption of an agency rule, tbe jssuaoce of a license. QL 

order, er t~aWQLd_aL_a contract£ or the equivalent or 

denial thereof.• 

Section z. Section 2-4-102• HCA, is a•ended to read: 

•2-~-102. Definitions. for purposes of this chapter. 

the following definitions apply: 

(1) "Adainistrative code coe•ittee• or •co .. itteew 

-2- se 153 
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aean~ the co .. ittee provided for in Title '5o chapter 10o 

part 3. 

(2' •Agency• aeans any agency. as defined in 2-1-102, 

of the state qovern•ento except that the provisions of this 

chapter do not apply to the following: 

(a) the state board of pardonso except t~at the board 

shall be subject to the requlre•@nts of 2-4-1n1. 2-4-201• 

2-4-l02o and 2-4-306 and its rules shall be published in the 

cld~inistratlve rules of "ontana and "ontana ad•ini~trative 

re~i~ter; 

(b) the ~upervision and a~ini~tration of an~ penal 

institution with regard to the institutional supervision. 

custody, control, care, or treat-ant of youths or prisoners; 

(c) the board of regents and the "ontana university 

sy~te•; 

(d, the financing, construction• and •aintenance of 

public works. 

(3) "A~"· •eans the adainistrative rules of "ontana. 

(4) •contested case• .. ans any proceeding before an 

agency in which a deter•ination of legal rights, duties. or 

privileges of a party is required by law to be made after an 

opportunity for hearing. The terM inclujes but i~ not 

restricted to rate aakingo price fixingo and licensing. 

(5) •License• includes the whole or part of any agency 

perMit, certificate. approval, registration, chartero or 
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other for• of peraission required by law but does not 

include a license required solely for revenue purposes. 

(61 •Licensing• includes any agency process respecting 

the granto denialo renevalo revocationo suspension• 

annulaento withdravalo 1 iMitation, transfer, or amendment of 

a license. 

(7) "Party" Means any person er--e~e"ey na~ed or 

ad•itted as a party or properly seeking and entitled as of 

right to be ad•itted as a party, but nothing herein shall be 

construed to prevent an agency from ad•itting any person er 

e§eftey as a party for li•ited purposes. 

(B) •Person• aeans any individual, partnership• 

corporation• association, governMental subdivision. ~~~ 

or public organization of any character e~her--~~eft--e" 

e§eftey. 

(91 •Register• Means the Montana ad~inistrative 

register. 

(10) •Rule" means each agency regulation. standard, or 

state•ent of general applicability that imple.entso 

interprets• or prescribes lav or policy or describes the 

organizationo procedureso or practice require~ents of an 

agency. The term includes the amendment or repeal of a prior 

rule but does not include: 

(a) statements concerning only the internal •anagement 

of an agency and not affecting private rights or procPdures 

-4- SB 153 
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available to the public; 

(b) ~1---Q~ioions gf__the attoLD~~Lal-_ana 

declaratory rulings issued pursuant to 2-4-~0l; 

(c) rules relating to the use of public works• 

facilities. streets• and highways when the substance of such 

rules is indicated to the public by means of signs or 

signals; 

(d) seasonal rules adopted annually relating to 

hunting, fishing. and trapping when there is a statutory 

requirement for the publication of such rules and rules 

adopted annually relating to the seasonal recreational use 

of lands and waters owned or controlled by the state when 

the substance of such rules is indicated to the public by 

means of signs or signals; 

(e) rules i IIJll e-nt ing the state personnel 

clas~ification plano the state wage and salary plano or the 

stdtewide budgeting and accounting system; 

(f) uniform rules adopted pursuant to interstate 

compact. except that such rules shall be filed in accordance 

with 2-4-306 and shall be published in the administrative 

rules of ~ontana. 

(11) •substantive rules• are either: 

(a) legislative rules, which if adopted In accordance 

~ith this chapter and under expressly delegated authority~ 

oLomul~~--~1~~-~-imul~nt a statute have the force of 
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law and when not so adopted are invalid; or 

(b) adJective or interpretive rules, which may ba 

ddopted in accordance with this ~e~ chaptec and under 

express or iiiJllied authority to codify an interpretation of 

a statute& e•~~aq~-sae~ ~ interpretation lacks the force 

of law.• 

Section 3. Section 2-~-103, MCA, is •~ended to read: 

•z-4-103. Rules and state•ents to be made available to 

public. (11 Each ~gency shall: 

(a) •ake available for public inspection all rules and 

all other written state.ents of policy or interpretations 

for•ulatedt adopted, or used by the agency in the discharge 

of Its functions; 

(b) upon reQuest of any person-er--e9eney, provide a 

copy of any rule. 

(2) Unless otherwise provided by statuteo an agency 

•ay require the pay•ent of the cost. of providing such 

copies. 

(31 No agency rule is valid or effective against any 

person or party whose rights have been substantially 

prejudiced by an aqency•s failure to co•ply with the public 

inspection reQuirement herein.• 

Section~. Section l-4-302• MCAt is a•ended to read: 

*2-4-302. Notice. hearing. and submission of views. 

(l) Prior to the adoption, amendmen~. or repeal of any ruleo 

-6- sa 153 
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the agency shall give Nritten notice of its intended action. 

The notice shall include a state•ent of either the ter•s or 

suostance of the Intended action or a description of the 

suojects and issues involved, U1J: ration.)le for the intended 

action, and the ti•e vheno place where, and •anner in which 

interested persons •ay present th~ir views therPon. 

(2) The notice shall be filed with the secretary of 

state for publication in the register as provided in 2-lt-112 

and •ailed to persons Nho have •ade ti•ely requests to the 

ao;ency for advance notice of its rule~~takinJ proceedings. The 

notice shall be published an~ •ailed at le~st 10 days In 

adva11ce of the agency's intended action. 

(3) If any statute provides for a different •ethod of 

publication• the affected agency shall coeply with the 

statute in addition to the require.ents contained herein. 

However, in no case •ay the notice period be less than 30 

days or .are than b .anths. 

(It) Prior to the adoption, aeend•ento or repeal of any 

ruleo the agency shall afford interested persons at le~st 20 

days• notice of a hearing and 28 days !LQm_tn. dar of notice 

to sub•it data, views, or argu•ents, orally or in writing. 

In the case of substantive rules• opportunity for oral 

hearing shall be granted if requested by either 10~ or 25s 

idlic.b.elttlL-llL-l.H~ of the persons who wi 11 b"' directly 

affected by the proposed ruleo by a govern•ental subdivision 
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or a9ency. or by an association having not less than 2~ 

•eabers who will be directly affected. 

{5) An dgency may continue a hearing date for cause • 

Contested case procedures need not be followed in hearings 

held pursuant to this section. If a hearing is otherwise 

required by statute, nothinq herein alters that 

require•ent.• 

Section s. Section 2-~-303o HCAo is amended to read: 

•2-lt-303. E•ergency rules. (1) If an agency finds that 

an imminent peril to the public health• safety, or welfare 

requires adoption of a rule upon fewer than ~9 JD days• 

notlce and states in writing its reasons for that finding, 

it •ay proceed, without prior notice or hearinq or upon any 

abbreviated notice and hearing that it finds practicable• to 

adopt an e•ergency rule. The rule may be effective for a 

period not longer than 120 days. but the adoption of an 

identical rule under 2-lt-302 end---~-~-39~ttt is not 

precluded. 

121 The sufficiency of the reasons for a finding of 

imainent peril to the public healtho safetv• or welfare is 

subject to judicial review.• 

Section b. Section 2-lt-305, ~CA, is amended to read: 

•2-~-lOS. Requisites for validity -- authority and 

statement of reasons. (1) The agency shall consider fully 

written and oral submissions respecting the proposed rule. 
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Unon adoption of a rule. an agency shall issue a concise 

statement of the principal reasons for and a9ainst its 

adoption. incorporating therein its reasons for overrullnq 

the considerations urged against its adoption. ~__gg 

~it~ or oral ~~~~heAD recejyeda an agencv 

m~¥-wai1_£b~-~~tga•Dt-Qf_~~ 

121 Rules may not unnecessarily repeat statutory 

langua~e. Whenever it is necessary to refer to statutory 

l3ngua~e in order to convey the •eaning of a rule 

interpreting the language, the reference shall clearly 

indicate that portion of the language ~hich is statutory and 

the portion ~hich is a•plification of the lan9ua9e. 

(3) Each rule shall include a citation ~the specifj' 

~Lan~ of LUlemaking authority pursuant to ~hich it or any 

part thereof is adopted. In addjtjooo each ru)e $haJJ 

indw1lLoi_~;.i~:t.lgn_~£bL~~ section ~-Ulli.QQ.5.-_.i.Q 

Ul!L.-MQDUilA--C.IUI£ __ &.QD.QUaJj _ _wj cb the C \U.L~L~ 

i!!l{lliUieD£s 

(4) To be effective• each substantive rule adopted 

must be ~ithin the scope of authority conferred and in 

accordance ~ith standards prescribed by other provisions of 

1 aw. 

(5) Whenever by the express or i~plied ter•s of any 

statute a state agency has authority to adopt rules to 

implement, interpret. make specific, or otherwise carry out 
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the provisions of the statute. no rule adopted is valid or 

effective unless consistent and not in conflict with the 

statute and reasonably necessary to effectuate the purpose 

of the statute. 

(6) No rule is valid unless adopted in substantial 

coMpliance ~ith 2-~-302 oc 2-~-lOl and ~~~e~~&n--t~t--ef 

this section e~--l-~-~8~ and unlt:$5 potjce _g!_~go 

tbeL&a!~gyb]ilbtd ~ithin 6 •onths of the publishing of 

Section 7. Section z-~-306, MCA• is a.anded to read: 

•2-4-106. Filing, for•ato and effective date 

disse•ination of eeerqency rules. (1) Each agency shall file 

with the secretary of state a copy of each rule adopted by 

it. 

(2t The secretary of state •ay prescribe a for•ato 

styleo and arrangeMent for oQ£~~od rules which are filed 

pursuant to this chapter and •ay refuse to accept the filing 

of any OQ1~ rule that is not in co~pliance therewith. 

He shall keep and •aintain a pe~aanent reqister of a11 

QQLi~~-aad rules filed, includinq superseded and repealed 

ruleso which shall be open to public inspection and shall 

pro~ide copies of any OQLik~ rule upon request of any 

person-e~-~ey. Unless other~lse provided by statute. the 

secretary of state ~ay require the pay•ent of the cost of 

providing such copies. 
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(3) In the event that the ad•inistrative code 

co .. ittee has conducted a ~oil of the leqislature in 

acco~dance with 2-4-403, the r~sults of the poll shall be 

published with the rule. 

14) Each rule shall beco•e effective after ~ublication 

in the register as provided in 2-4-lllt except that: 

I al if a 1 ater date is requIred by statute or 

specified in the ruleo the later date shall be the effective 

d<•te; 

(b) subject to applicable constitutional or statutory 

provisions, an e•ergency rule shall beco•e effective 

i ... diately upon filing with the secretary of state or at a 

stated date following publication in the register if the 

agency finds that this effective date is necessary because 

of i .. lnent peril to the public health, safetyo or welfare. 

The agency's finding and a brief stateeent of reasons 

therefor shall be filed with the rule. The agency shall take 

appropriate .. asures to •ake e•ergency rules knovn to every 

person who ••Y be affected by the••• 

Section~. Section 2-4-307, ~CAo Is aeended to read: 

•2-4-307. O•issions fro• AR~ or register. The 

secretary of state, with the consent of the adopting agency. 

eay o•it fro• ARM or the register any ruleL-eltber proposed 

OL--~~~ the publication of which would be unduly 

cuaberso•e• expensive, or otherwise ineKpedient if the rule 
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eerely incorporates by reference a .odel cadet federal 

agency ruleo or like publication 

application to the agency and if 

11ade 

ARM 

available on 

or the register 

contains a notice stating the citation and general subject 

eatter of the oeitted rule and stating how a copy may be 

obtained. !~X pf the omitted eatter shall be _f~--~ 

the-aud.au of sut&,a" 

Section 9. Section 2-4-311• MCAo is aMended to read: 

"2-4-311• Publication and arrangement of ARM. (1) The 

secretary of state shall co11pilet index, arrange, rearrange, 

correct errors or inconsistencies without chanqing the 

.eaning, intent, or effect of any rule, and publish all 

rules filed pursuant to this chapter in ARM. The secretary 

of state shall supple .. nto revise, and publish t~e ARM or 

any part thereof as often as he considers necessary. He may 

Include such editorial notes, cross-references, and other 

•attar as he and the ad•lnistrative code'co•mittee consi, 

desirable or advantageous. He shall publish supplements to 

ARM at such ti•es and in such for• as he considers 

appropriate. 

(2) ARM shall be arranged. indexed• and printed or 

duplicated in such •anner as to permit separate publication 

of portions thereof relating to individual agencies. An 

aqency may make arrangements with the secretary of state for 

the printing of as 11any copies of such separate pub1ic~L•ons 
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as it ~ay require. The cost of any such separat~ 

publications~_d~Lai~n__ac,ordance wjth 2-4-lll!~l• 

shall b~ paid by the agency.• 

Section 10. Section Z-4-312t "CAt is a•ended to read: 

•z-4-312. Publication and arrange.ent of register. {1} 

~he secretary of state shall publish in--tb&--L~~ all 

notices, rules. and interpretations filed with hi~ at least 

once a month or as directed by the ad.inistrative code 

committee but not eore often than twice a month-in-th~ 

~egi~te~. 

(2) He shall send the register without charge to each 

person listed in 2-4-313{1} and to each •e•ber of the 

legislature requesting the saee. The tost,~r•joed io 

gt~LQ~t~ __ wjth 2-!-ll~• wyst be paid by approprjatiQD 

LL~he-Qeneral fuod tQ the actQUOt within the rexolxlng 

iuoo __ t~~~a__in__Z=!-313l51, He shall send the register to 

any otner person who pays a subscription fee which be shall 

fix in een~~+tetien-with-the-edaiftist~at+we-eode-eo .. +ttee 

ilttaul.mu~itll-Z::~lllill• 

(3) The register she++~ contain three sections, a 

rules section, a notice section. and an interpretation 

section: 

(d) The rules section of the register ~he++ mu~ 

contain all rules f i 1 ed since the coMpilation and 

publication of the preceding issue of the register~ together 
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with the concise state•ent of reasons required under 

2-4-305(1)· 

(b} fhe notice section of the reqister she++~ 

contdin all rule•aking notices filed with the secretary of 

state pursuant to Z-4-302 since the co•pilation and 

publication of the preceding register. 

{C) The interpretation section of the register she++ 

~ contain all opinions of the attorney general and all 

declaratory rulings of agencies Issued since the publication 

of the preceding register. 

{4) Each issue of the register she++ ~ contain the 

issue nuaber and date of the register and a table of 

contents. Each pa~e of the register shett .U1t contain the 

issue nuaber and date of the register of ~hich it is a part. 

The secretary of state •ay include Mith the register 

information to help the user in relating the register to 

ARK.• 

Section 11. Section 2-4-113. KtA, is a~nded to read: 

•z-4-313• Distribution, costs, and eaintenance. (1} 

The secretary of state shall distribut~ copies of ARM and 

supple~nts or revisions thereto~ •+tho~t-efte~1• ~~~ 

~__.n_PLW£i.l1.ea_i~=.llllll~ to the f o 11 a .. i nq: 

(a) attorney qeneral, one copy; 

(b) clerk of each court of record of this statet one 

copy; 
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(C) clerk of United States district court for the 

district of Montana. one copy; 

(d) clerk of United St.1tes court of appeals for t.he 

ninth circuito one copy; 

(e) each county clerk of this state• for use of county 

officials and the publico one copy, which may be maintained 

in a public library in the county seat or In the county 

offices; 

(f) 

I g) 

(h) 

copy; 

(i} 

copy; 

(j) 

(k) 

(I) 

(2) 

state law libraryo one copy; 

state historical society, one copy; 

each unit of the Montana university systeeo one 

law library of the university of Montana. one 

legislative council• three copies; 

library of congress. one copy; 

state library, one copy. 

The secretary of stateo clerk of each court of 

record in the state• clerk of each county in the state• and 

the librarians for the state law library and the university 

of Montana law library shall •aintain a coeplete• current 

set of ARM, includinq supplements or revisions ther~to. Such 

persons shall also •aintain the register issues published 

during the preceding 2 years. The secretary of state shall 

also eaintain a permanent set of the registers. 
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(3) The secretary of state shall eake copies of and 

subscriptions to ARM and supple•ents or revisions thereto 

~nd the re3ister available to any person at prices fixed te 

eawer--~ab+fefttf~--aftd--ee+++"~--eests io__a~QL~Oke_~ 

:ill.b:i~t.lgtLLU• 

(4) The secretary of state.L-.ifl~~;lliQ!L-m!lttL_tlll: 

•lllllin.iUC.ilt.ae__'-QQL_'-Q.UiilUIU shall determine the cost of 

supplying copie~ of ARM and supple•ents or revisions thereto 

and the register. Sae~ !he cost shall be the approximate 

cost of ~iu.t..l.QJU-i.DU!.U1.iiul-_iw1e.tiD~ printing or 

duplicdting~ and •ailing1-~~ charweg_ __ ag~~~ 

wuu.alll;_tiL.J.~~QD-J.liJ ilnd mgoey appro!lLLlUiL_!.w: 

~i=llZL2) apd 2-~-313~. However, a uniform price per paye 

or group of pages eay be established without regard to 

differences in cost of printing different parts of AR~ and 

supple.ants or revisions thereto and the register. 

(5) The secretary of state shall deposit all fees he 

collects in ~e-~e~ere+-~aftd an account wjtnio_~~ reyglvi~ 

!wuf_'-Lut..tiL_fpr Pil't i OQ-.t.IJLi:Xpenses pf PY.tll~p_gf_!Bll 

ilQQ_tnLJ:.agUl&J:o 

(6) The secretary of state ~ay charge agencies a 

filino fee for all •aterial to be published in ARM or the 

register• besed-e~-eft-es~faeted-ees~-ef-pr+ft~+n~y--wh+e~--he 

tie shall fixL in consultation with the administrative code 

co.., i tteeL_t.h!Lfu_m_-'>Q..l!er a pgrt ion of .tlle_--'>Qll-5_-2! 
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~blikatign_aug_m~ilinQ•" 

Section 12. Section 2-4-402• ~CA• is a.ended to read: 

"2-4-402. Powers of the committee -- duty to review 

rules. (1) The coaaittee shall review all proposed rules 

filed with the secretary of state• 

{2) The com~ittee aay: 

(a) prepare written recoaaendations for the adoption• 

amendment• or rejection of a rule and subait those 

recommendations to the departaent proposing the rule ~hen a 

rulemaking hearing will not be held in accordance wlth the 

provisions of 2-4-302 through 2-4-30S; 

(b} prepare reco .. endations for the adoption• 

aMendment, or rejection of a rule and subait oral or ~ritten 

testimony at a ruleaaking hearing; 

(c) require that a ruleaaking hearing be held in 

accordance with the prov+s+on ~LQyjsjons of 2-4-302 through 

2-4- 305•.i. 

icll__i~tit.lltu __ l ntervene i no _su: .. Jltb§lllitl.u~~ 

in.-llLQf.eil.l1i~QXQ) y j og tb is c ba~t er ...,_i.a_ -t.tle-:.Lll.L-AD.d 

f~aeL~l-~g~L~-a~-~11mini11La1ive~~~.i. 

l!U_t.ev.kw_tbiLio.ti {knee and coruliLU.-llLal1ainiuut..Ue 

~L~~l1in~-~eL-Lbis cbapter.• 

Section 13. Section 2-4-SOl. MCA, is a.ended to read: 

"2-4-501. Declaratory rulings by a~encies. Each agency 

shdll provide by rule for the filing and prompt disposition 
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of petitions for declaratory rulings as to the applicability 

of any statutory provision or of any rule or order of the 

aqency. ~y QE A OECLABAIORY RULING eust be -filad--KiLb 

~be sacretarx gf s~ate fgr publjcatjgn jn the register• A 

declaratory ruling or the refusal to issue such a ruling 

shall be subject to judicial review in the same aanner as 

decisions or orders in contested cases.• 

Section 14. Section 2-~-S06o MCA, is amended to read: 

•z-4-506. Declaratory judgaents on validity or 

application of rules. (1) A rule aay be declared invalid or 

indpplicable In an action for declaratory judgaent if it is 

found that the rule or its threatened application interferes 

with or i•pairs or threatens to interfere with or iapair the 

legal rights or privileges of the plaintiff. 

(2) A rule •ay also be declared Invalid In such an 

action on the grounds that the rule was adopted with an 

arbitrary or capricious disregard the for the purpose of 

authorizing statute, as evidenced by docu•ented legislative 

intent. 

(3) lf the ad•inistrative code co.-ittee has objected 

to the adoption or a•end•ent of a rule on the grounds set 

forth in the-~~eeedfft9-~enteftee ~~bsectjpn LZl• the agency 

bears the burden, in any action brought under this section, 

of proving that its rul~ was not adopted with an arbitr~ry 

or capricious disregard for the purpose of th~ authorizing 
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1 statute. 

2 (41 A declaratory judgaent •ay be rendered whether or 

3 not the p'aintiff has requested the agency to pass upon the 

4 validity or applicability of the rule in question. 

s (SI The action •ay be brouyht in the district court 

6 for the county in ~hich the plaintiff resides or has his 

7 

8 

9 

10 

ll 

12 

13 

14 

principal place of business or in ~hich the agency Maintains 

its principal office. The a9ency shall be •ada a party to 

the action.• 

Section lS. Other act to prevail. Section S is 

intended to correct an apparent oversight creatin9 an 

inconsistency in relation to notice periods. If 2-4-103(1) 

is amended by another act to change •20 days• to so•e period 

other th.n •30 days•. such other ~t prevails. 

-End-
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SENATE BiLL NO. 153 

INTRODUCED BY STORY 

BY REQUEST OF THE ADMINISTRATIVE CODE COMMITTEE 

A BILL FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE AND 

:LARlFY THE LAWS RELATING TO ADMINISTRATIVE RULEHAKJNG; TO 

DEFINE "PERSON• TO INCLUDE AGENCIES; TO CREATE A REVOLVING 

fUNO FOR PAYING THE EXPENSES OF PUBLICATION Of 

ADMINISTRATIVE RULES OF MONTANA AND THE REGISTER; AMENDING 

SECTIONS 

2-4-305o 

2-3-102, 

2-4-306, 

2-4-102o 2-4-103t 

2-4-307, 2-4-311• 

2-4-402o 2-4-501, AND Z-4-506, MCA.• 

2-4-302, 

2-4-:HZ, 

2-4-303, 

2-4-313, 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE Of MONTANA: 

Section 1. Section 2-3-102• MCA• is a•ended to read: 

•2-3-102. Definitions. As used in this part, the 

following definitions apply: 

(1) •Agency• .sans any boarde bureaue comaission, 

department. authority, or officer of the state or local 

government authorized by law to aake rules. deteraine 

contested cases, or enter into contracts except: 

(a) the legislature and any brancho coaaittee. or 

officer thereof; 

(b) the judicial branches and any coaMittee or officer 

thereof; 
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(c) the governor. except that an agency is not exempt 

because the governor has been designated as a aeaber 

thereof; or 

(d) the state allitary establishaent and agencies 

concerned with civil defense and recovery fro• hostile 

attack. 

(2) •Rule• Means any agency regulationo standard, or 

state•~nt of general applicability 

interprets, or prescribes law or policy 

that lapleaentso 

or describes the 

organization• procedures. or practice requireaents of any 

agency. The ter• includes the aaendaent or repeal of a 

prior rule but does not include: 

(a) stateaents concerning only the Internal aanage .. nt 

of an ag~nct and not affecting private rights or procedures 

available to the public; or 

(b) declarato~y ~ulinqs as to the applicability of any 

statutory provision or of any rule. 

(3) •Agency action• .. ans the whole or a part of ~ 

~~gn__gf an agency rule, tbe i$suaoce of a licensey QL 

order, &P tbe-aMaLd_Qf_a contract~ or the equivalent or 

denial thereof.• 

Section 2. Section 2-4-102, "CA, is a .. nded to read: 

•2-4-102. Oefinitions. For purposes of this chapter, 

the following definitions apply: 

(1) •AdMinistrative code co .. ittee• or •coamittee• 
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.eans the co .. ittee provided for in Title So chapter lOo 

part 3o 

(21 •A~encr• aeans any aqency. as defined in Z-3-l02o 

of the state qovern•ento except that the provisions of this 

chapter do not apply to the follo~ing: 

(a) the state board of pardonso except that the board 

shall oe subject to the requireaents of 2-~-103, 2-~-201. 

2-4-202o and 2-4-30& and its rules shall be published in the 

administrative rules of Hontana and Montana ad•inistrative 

re1ister; 

(b) the supervision and adainistration of any penal 

institution with regard to the institutional supervision• 

custody, control, care, or treat.ent of youths or prisoners; 

(c) the board of regents and the Hontana university 

systee; 

{d) the financing, construction, and eaintenance of 

public ~orkso 

(3) •ARM• aeans the ad•lnistrative rules of Hontana. 

(4) •contested case• eeans any proceeding before an 

agency in which a deter•ination of legal rights, dutieso or 

privileges of a party is required by law to be aade after an 

opportunity for hearing. The tere inclujes but is not 

restricted to rate aakingo price fixing, and licensing. 

(SJ •License• includes the whole or part of any agency 

perMito certificate• approval, registration, charter, or 
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other fore of pereission required by law but does not 

include a license required solely for revenue purposes. 

(6) •Licensing• includes any agency process respecting 

the granto denoalo renewal. revocation. suspension• 

annul•ento withdrawal, li•itationo transfer, or amendment of 

a license. 

(7) •Party• eeans any pe~son er--e~@"ey named or 

ad•itted as a party or prope~ly seeking and entitled as of 

right to be ad•itted as a party. but nothing herein shall be 

construed to prevent an agency fro~ admitting any person or 

e~eftey as a party for li•ited purposes. 

(8) •Person• eeans any individual. partnership• 

corporation. association, govern~ental subdivision, ~~~ 

or public organization of any character o~~er--~~~~"--o" 

IIIJefte,'o 

(9) •Register• •eans the Montana administrative 

register. 

(10) •Rule" •eans each agency regulation• standard• or 

state•ent of qeneral applicability that implements, 

interprets. or prescribes law or policy or describes the 

organization• procedures, or practice require•ents of an 

agency. The ter• includes the amend•ent or repeal of a prior 

rule but does not include: 

(a) state•ents concerning only the internal management 

of an agency and not affecting private rights or procPdures 
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available to the public; 

Cbl ~1 aQinions gf~~LDex--~LAl--and 

declaratory rulings issued pursuant to 2-4-501; 

(c) rules relating to the use of public work so 

facilities. streets. and highways when the substance of such 

rules is indicated to the public by means of signs or 

signals; 

(d) seasonal rules adopted annually relating to 

hunting, fishingo and trapping when there is a statutory 

requirement for the publication of such rules and rules 

adopted annually relating to the seasonal recreational use 

of lands and waters owned or controlled by the state when 

the substance of such rules is indicated to the public by 

means of signs or signals; 

(e) rules iiiple.anting the state personnel 

classification plano the state wage and salary plano or the 

statewide budgeting and accounting system; 

Cfl uniform rules adopted pursuant to interstate 

compact, except that such rules shall be filed in accordance 

with 2-4-306 and shall be published in the administrative 

rules of Montana. 

1111 •Substantive rules• are either: 

Cal legislative ruleso which if adopted in accordance 

with this chapter and under expressly delegated authority ~ 

gLQm~~--cul~tA--liQlewent a statute have the force of 
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law and when not so adopted are invalid; or 

(b) adJective or interpretive ruleso which May be 

adopted In accordance with this pe~ cbaptet and under 

express or iiiplied authority to codify an interpretation of 

a statute& e+~ho~~h-s•eh ~~ interpretation lacks the force 

of law.• 

Section 3. Section 2-4-103o MCAo is a•ended to read: 

•2-~-101. Rules and stateaents to be Made available to 

public. {1) Each agency shall: 

(a) •ake available for public inspection all rules and 

all other written state .. nts of policy or Interpretations 

for•ulatedo adopted• or used by the agency in the discharge 

of Its functions; 

{b) upon reQuest of any person-o~--eqeney, provide a 

copy of any rule. 

{2) Unless otherwise provided by statuteo an agency 

•ar require the pay•ent of the cost of provldlnq such 

copies. 

(3) No agency rule Is valid or effective against any 

person or party whose rights have been substantIally 

prejudiced by an agency's failure to co•ply with the public 

inspection requirement herein.• 

Section 4. Section Z-4-302o MCAo is a•ended to read: 

•2-4-302. Notlceo hearlnq, and sub•isslon of views. 

(1) Prior to the adoptiono a.end•ento or repeal of any ruleo 
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the anency shall give written notice of Its intended action. 

The notice shall include a stateMent of either the teres or 

substance of the lntrnded action or a description of the 

subjects and issues involved, ~ r~tionale for the intended 

action, and the tiee wheno place where, and aanner in which 

interested persons eay present their views thereon. 

(2) The notice shall be filed witn the secretary of 

state for publication in the register as provided in 2-4-312 

and .ailed to persons who have eade tieely requests to the 

agency for advance notice of its rul eaakin·,j proceedings. The 

notlce shall be published anJ eailed at least 30 days in 

advance of the agency's intended action. 

(3) If any statute provides for a different eethod of 

publication• the affected agency shall coeply with the 

statute in addition to the requireMents contained herein. 

However• in no case •ay the notice period be less than 30 

days or eore than 6 eonths. 

(It) Prior to the adoption, aeend•ento or repeal of any 

ruleo the aqency shall afford interested persons at least ZO 

days• notice of a hearing and 28 days fLgm the dav of ~ 

to sub•it data, vlewso or argu•entso orally or in writing. 

In the case of substantive ruleso opportunity for oral 

bearing shall be granted if requested by either lOl or 25£ 

lllbil:.ll§nL_iL._lu:U. of the per sons who wi 11 be direct 1 y 

affected by the proposed rule, by a governeental subdivision 
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or agency. or by an association having not less than 25 

eembers who will be directly affected• 

(51 An aqency •ay continue a hearing date for cause. 

Contested case procedures need not be followed in hearings 

held pursuant to this section. [f a hearing is otherwise 

required by statute, nothing herein alters that 

requirement.• 

Section s. Section l-4-303• MCAt is amended to read: 

•2-4-303. E•ergency rules. (1) If an agency finds that 

an imminent peril to the public health• safety. or welfare 

requires adoption of a rule upon fewer than ~8 ~ days• 

notice and states in writing its reasons for that finding. 

it may proceed• without prior notice or hearinq or upon any 

abbreviated notice and hearing that it finds practicable. to 

adopt an eeergency rule. The rule may be effective for a 

period not longer than 120 days, but the adoption of an 

identical rule under 2-4-302 ~d---~-~-36Sttt is ~~· 

precluded. 

(2) The sufficiency of the reasons for a finding of 

i~inent peril to the public healtho safety, or welfare is 

subject to judicial review.• 

Section 6. Section 2-lt-305, MCA, is amended to read: 

•z-4-305. Requisites for validity -- authority and 

statement of reasons. (1) The agency shall consider fully 

written and oral submissions respecting the proposed ~ule. 
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Upon adoption of a rule,· an agency shall issue a cone i se 

statement of the principal reasons for and against its 

adoption, incorporating therein its reasons for overruling 

the considerations urged against its adoption. When og 

lltt.il.UD-~__a.tilL-~lli.Qil1 have been nee! yed, ao agencw 

md~_amlt-t.b~-~~u•ent_Qf-~~~ 

(Z) Rules may not unnecessarily repeat statutory 

langua~e. Whenever it is necessary to refer to statutory 

l~nguage in order to convey the eeaning of a rule 

interpreting the language, the reference shall clearly 

indicate that portion of the language which is statutory and 

the portion which is aeplification of the language. 

(3) Each rule shall include a citation to tbe specific 

~~1 of rulemilkjng authority pursuant to which It or any 

part thereof is adopted. 1D- additiooa -~cb rule shall 

ioU.wllLiL~lt.illliHl~t.bL.:agec i f I c sect I g n __w:__uUi.cmL-l.D 

t.hlL-.I!Il!ltaDil Code Aonotat.ed wbich t.be ryle ~r.u...tA 

Uutillll~ 

(41 To be effective, each substantive rule adopted 

must be within the scope of authority conferred and in 

accordance with standards prescribed by other provisions of 

1 aw. 

(5) Whenever by the expre~s or leplled teres of any 

statute a state agency has authority to adopt rules to 

implement• interpret, make specific, or otherwise carry out 
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the provisions of the statute. no rule adopted is valid or 

effective unless consistent and not in conflict with the 

statu~e and reasonably necessary to effectuate the purpose 

of the statu~e. 

(6) No rule is valid unless adopted in substantial 

coepliance vith 2-4-302 or 2-!-l~l and ,.~ .. e~+eft--t~t--e~ 

this s~tion eP--i-~-~8~ and ynle1s notice _gf_44PPt.ion 

tbac.eg~publi~ within 6 months of the publishing of 

notice ~heree4 Qf tbt prapgsed rule.• 

Section l. Section 2-4-306, MCAo is a•ended to read: 

•z-4-106. filing, for•at, and effective date 

dissemination of e•ergency rules. (1) Each agency shall file 

with the secretary of state a copy of each rule adopted by 

it.. 

(2) The secretary of state •ay prescribe a foreato 

s~yleo and arrangeeent for notices and rules which are filed 

pursuant to this chapter and eay refuse to accept the filing 

of any pgt,jce Q.t rule that is not in coepliance therewith. 

He shall keep and •aintain a per.anent register of all 

notL'~'--ilOd rules filed, including superseded and repealed 

rules, which shall be open ~o public inspection and shall 

provide copies of any BP1i'B-PL rule upon request of any 

person-eP-e~ey. Unless otherwise provided by statuteo the 

secretary of state ~ay require the pay .. nt of the cost of 

providing such copies. 
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(3) In the event that the a<lalnistrative code 

co .. ittee has conducted a poll of the legislature in 

accordance with 2-4-403, the results of the poll shall be 

published with the rule. 

1~1 Each rule shall beco•e effective after publication 

in the register as provided in 2-4-31Zo except that: 

lat if a later date is required by statute or 

specified in the ruleo the later date shall be the effective 

date; 

(b) subject to applicable constitutional or statutory 

pro~isionso an e•ergency rule shall beco~e effective 

ia.aoiate1y upon filing with the secretary of state or at a 

stated date following publication in the register if thP 

agency finds that this effective date is necessary because 

of i .. inent peril to the public healtho safety. or welfare. 

The agency's finding and a brief stateaent of reasons 

therefor shall be filed with the rule. The aqency shall take 

appropriate .. asures to aake e .. rgency rules known to every 

person who aay be affected by the••" 

Section ~. Section 2-4-307, HCAo Is aaended to read: 

•2-~-307. o~issions fro• AR~ or register. The 

secretary of stateo with the consent of the adopting agency, 

aay oait fro• ARM or the register any rules_e!tber propos~ 

oc__~gpt~ the publication of which would be unduly 

cuabersoaeo expensive, or otherwise inexpedient if the rule 
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aerely incorporates by reference a nodel code. federal 

agency ruleo or like publication aade available on 

applicdtion to the agency and if AR" or the register 

'ontdins a notice stating the citation and general subject 

aatter of the oaitted rule and stating how a copy may be 

obtained. !~¥of the omjtted •atter sha!J~~--~ 

l.bL.autttu.¥-J2!..J.ut&.a" 

Section 9. Section 2-~-3llo HCAo is a•ended to read: 

"2-4-311• Publication and arrangement of ARM. (1) The 

secretary of state shall compile, indexo arrange, rearrange, 

correct errors or inconsistencies without changing the 

.. aningo intent, or effect of any ruleo and publish all 

rules filed pursuant to this chapter in ARM. The secretary 

of state shall supple~ento reviseo and publish t~e ARM or 

any part thereof as often as he considers necessary. He may 

Include such editorial notes, cross-references, and other 

aatter as he and the adainistrative code co•mittee consider 

desirable or advantageous. He shall publish supplements to 

ARM at such ti•es and In such for• as he considers 

appn~pr I ate. 

(2) ARM shall be arranged. indexedo and printed or 

dupl icdted in such manner as to permit separate publication 

of portions thereof relating to individual agencies. An 

aqency may make arrange~ents with the secretary of state for 

the printinq of as many copies of such separate publications 

-12- SB 153 
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as it 111ay . ~quire. The cost of any such sepa~ate 

publications~-d~~n acco~daoce wjth 2-4~~ 

shall be paid by the agency.• 

Section 10. Section 2-4-312t MCAo is a.anded to read: 

•2-4-312. Publication and arrangeaent of register. (1) 

The secreta~y of state shall publish jn the _Legjstec all 

noticeso rules, and interpretations filed with hie at least 

once a month or as directed by the ad•inistrative code 

committee but not •ore often than twice a •ontb-~n-t~e 

reg~~ter. 

(2) He shall send the register without charge to each 

person listed in 2-4-313(1) and to each ee•ber of the 

legislature requesting the sa•e• tbe CA$t• detgrejned in 

g~QQLdao~~2-,-313«4lo wust be pajd b¥ apprgprjatjgn 

fL~_tbe gepgral fUDd to the accgynt witbio the -LAKA!~ 

Lund __ ~~ed__lo__Z=i-313«5)• He shall send the register to 

any other person who pays a subscription fee which be shall 

fiK in eonsK~tet~on-w+t~-the-ed-+n+stret~•e-eede-eo••+ttee 

~QQLd~~-Z=4-l1ll4). 

(3) The register she~~ ~~contain three sections. a 

rules section, a notice section, and an interpretation 

section: 

(a) 

contain 

The rules section of the 

all rules filed since 

register she\\ ~ 

the coepilation and 

publication of the preceding issue of the register~ together 
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with the concise state•ent of reasons required under 

2-4-305{1). 

(b) The notice section of the register s~a++ ~ 

contain all ruleeaking notices filed with the secretary of 

state pursuant to 2-4-302 since the co•pilation and 

publication of the preceding register. 

(c) The interpretation section of the register s~e+~ 

~ contain all opinions of the attorney general and all 

declaratory rulings of agencies Issued since the publication 

of the preceding register. 

(~) Each i•sue of the register s~aff ~contain the 

issue nu•ber and date of the register and a table of 

contents. Each page of the register shaf+ ~ contain the 

issue nu•ber and date of the register of which it is a part. 

The secretary of state aay include with the register 

infor~ation to help the user in relating the register to 

ARM.• 

Section 11. Section 2-4-313• MtAw is a•ended to read: 

•z-~-313. Distribution, costso and eaintenance. (1) 

The secretary of state shall distribute copies of ARM and 

suppleeents or revisions thereto~ •+t"oKt-e~or~e ¥Ltb costs 

gaid~llltlJ:l.el1..in~=llllil£ to the followinq: 

(a} attorney general, one copy; 

(b) clerk of each court of record of this state, one 

copy; 
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tct clerk of United States district court for the 

district of Montana, one copy; 

Cdt clerk of United States court of appeals for the 

ninth circuit• one copy; 

(e) each county clerk of this statee for use of county 

officials and the public, one copye ~hich may be aaintained 

in a public library in the county s~at or In the county 

oFfices; 

(f) 

CgJ 

(h) 

copy; 

Ci) 

copy; 

{jJ 

(k) 

en 
(2) 

state law libraryo one copy; 

state historical society, one copy; 

each unit of the Montana university syste•• one 

law library of the university of "ontanao one 

legislative councllo th~e copies; 

library of congress. one copy; 

st~e library. one copy. 

The secretary of state• clerk of each court of 

record in the state, clerk of each county In the statee and 

the librarians for the state law library and the university 

of Montana la~ 1 ibrary shall •aintain a complete• current 

set of ARM, including supple.ants or revisions thereto. Such 

persons shall also aaintain the register issues published 

during the preceding 2 years. The secretary of state shall 

also •aintain a permanent set of the registers. 
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(3) Thb secretary of state shall .ake copies of and 

subscriptions to ARM and suppleaents or revisions thereto 

and the register available to any person at prices fixed ~o 

eever--~~~++eft~+or--and--.a+t+n~-eosts io_-4"QL~~~ 

H11~1liLLU• 

(4) The secretary of stateL-iQ~~1~aD--¥i1h--1b~ 

~lni~tLA~-k2~-k2anil~ shall determine the cost of 

supplying copies of ARM and suppleaents or revisions thereto 

and the register. S~eh !be cost shall be the approximate 

cost of QldU~llAD..r.-lDU.w1iog_-lo..llui.D~ printing or 

duplicating£ and .ailinga_ less fees cbar~eg___~~Ukl~~ 

jWU~In_tp s.ubS~QD 161 and •ll01lY appro~UJL_[w: 

l=~ll~l-40d 2-~-313ill• However. a unifor• price per page 

or group of pages •ay be established ~ithout regard to 

differences In cost of printing different parts of AR~ and 

supple.ants or revisions thereto and the register. 

(5) The secretary of state shall deposit all fees he 

collects in the-gene~a•-~~nd ~~~1bin_~~~Q1~-~ 

f.IUld_~t.At.JHL_for pay j D~LJIX(;Ieou s of pu~UIO-PLABll 

gnd_1be register. 

C6) The secretary of state •ay charge agencies a 

filing fee for all •aterial to be published in ARM or the 

register 4 besed-on-en-es~+ee~ed-eost-o~-p~+nt+ngT--wh+eh--he 

Ha shall fix~ in consultation with the administrative code 

co .. ittee~_toe_~_tQ__k~~_pgrtjoo Qf tb~~~-_gf 

-16- 5!1 153 



~ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

l6 

11 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0153/02 

~bl~~ti2~m~ll~·· 

Section 12. Section 2-4-402o MCAo is a.ended to read: 

"2-4-402. Powers of the coamittee -- duty to review 

rules. (l) The coMmittee shall revie~ all proposed rules 

filed with the secretary of state. 

(2) The com~ittee may: 

(a) prepare written reco .. endations for the adoption, 

amendMent, or reJection of a rule and subait those 

recommendations to the depart.ant proposing the rule Mhen a 

rulemaking hearing will not be held in accordance with the 

provisions of 2-4-302 through 2-4-305; 

(b) prepare reco .. endatlons for the adoption. 

aaendmento or rejection of a rule and subait oral or written 

testimony at a ruleaaking hearing; 

(c) require that a ruleaaklng hearing be held In 

accordance with the p~ov+9+on proyjsjons of 2-4-302 through 

2-4-305•.i. 

i~nstjtute• intervene in• or otherwise ga[tlcipate 

iD-llLQ~Usi~D.lf.Ollti.ng__tb i 1 s;hagur I o _.tbA_~L-Aild 

f~ue~l-~~ctli_~~-4simlnilittativ~OL1~.i. 

1~--Le~-lbB-locideoce and condyct_Qf_4s1ainistr~tive 

~w;ees1log~I.IIUleLJ.bi s cbaptar. • 

Section 13. Section 2-4-501o MCAo Is a-ended to read: 

"2-4-501. Declaratory rulings by agencies. Each agency 

shall provide by rule for the filing and prompt disposition 
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of petitions for declaratory rulings as to the applicability 

of any statutory provision or of any rule or order of thP. 

aqency. ~ OF A QECLABAIOBY RULING .ust be _fLled~ 

tbe-~cataLJ__gf_ state fa[ pyblication in the register. A 

declaratory ruling or the refusal to issue such a ruling 

$hall be subject to judicial review In the saae aanner as 

deci$ions or orders in contested cases.• 

Section 14• Section 2-4-506• HCAo is a .. nded to read: 

•z-4-506. Declaratory jud~nts on validity or 

application of rules. (lJ A rule aay be declared invalid or 

inapplicdble in an action for declaratory judqaent if it is 

found that the rule or Its threatened application interferes 

with or i-vairs or threatens to interfere with or iapalr the 

legal rights or privileges of the plaintiff. 

(2) A rule aay also be declared invalid In such an 

action on the grounds that the rule was adopted with an 

arbitrdry or capricious disregard the for the purpose of 

authorizing statute, as evidenced by docuaented legislative 

intent. 

(3) lf the adainistrative code coaaittee has objected 

to the adoption or aaendaent of a rule on the grounds set 

forth in ~fte-~reeed~~,en~enee iubsectioo CZ!o the agency 

bears the burden, in any action brought under this section• 

of provinq that its rule was not adopted with an arbitrary 

or capricious disregard for the purpose of the authorizing 

-18- se 153 
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1 stat:ute. 

Z I~» A declaratory judg.ent •ay be rendered whether or 

3 not the plaintiff_ has requested the agency to pass upon the 

4 validity or applicability of the rule in question. 

5 15t The action •ay be brou~ht in the district court 

6 for the county in which the plaintiff resides or has his 

7 principal place of business or in which the agency •aintains 

8 Its principal office. The agency shall be ••de a party to 

9 the action.• 

10 Section 15. Other act to prevail. Section 5 is 

11 inte.lded to correct an apparent oversight creating an 

lZ inconsistency in relation to notice periods. If Z-4-303Clt 

13 is a.anded by another act to change •zo days• to so•e period 

1~ other than •30 days•. such other act prevails. 

-End-
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SENATE BILL NO. 1">3 

INTRODUCED BY STORY 

6Y REQUEST OF THE ADMINISTRATIVE CODE COMMITTEE 

A BILL FOR AN ACT ENTITLED: •AN ~CT TO GENERALLY REVISE ANO 

CLARIFY THE LAWS RELATING TO AOHINISTRATIVE RULENA~lNG; TO 

DEfi~f KPERSON" TO INCLUDE AGENCIES; TO CREATE l REVOLVING 

FUNO FOR PAYING THE EXPENSES OF PUBLICATION OF 

ADMINISTRATIVE RULES OF MONTANA AND THE REGISTER; AMENDING 

SECTIONS 

2-4-305, 

2-3-102. 2-4-102, 2-4-103t 2-4-302, 

2-4-306. 2-4-307, 2-4-311· 2-4-312. 

2-4-402, 2-4-501, AND 2-4-506, HCA.• 

2-4-303, 

2-4-313. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 2-3-102t HCA, is a.ended to read: 

"2-3-1D2o Definitions. As used in this part, the 

following definitions apply: 

(1) "Agency" .eans any board, bureau, com•ission, 

department, authority. or officer of the state or local 

governmP.nt authorized by law to make rules, determinP. 

contested cases, or enter into contracts except: 

(a) the lenislature and any branchr co••ittee, or 

officer thereof; 

(b) the JUdicial branches and any co••ittee or officer 

thereof; 
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(c) the governor, eMcept that an agency is not exe•pt 

because the governor has been designated as a •e•ber 

thereof; or 

(d) the state •ilitary establish•ent and agencies 

concerned with civil defense and recovery fro• hostile 

dttack. 

(2) •Rule• •eans any agency regulation. standard• or 

state•ent of generdl applicability that iaple•ents. 

interpretso or pre,crlbes law or policy or describes the 

organization, procedures, or 

agency. The tar• includes the 

prior rule but doe• not include: 

practice require .. nts of any 

a .. nd•ent or repeal of a 

(a) stateaents concerning only the internal .anage•ent 

of an agency and not affecting private rights or procedures 

available to the public; or 

(b) declaratory rulings dS to the applicability of any 

statutory provision or of any rule. 

(3) •Agency action• .. ans the whole or a part of ~ 

~~Lign__Qf an agency rule, ~b&_issuance Qf_a licensey QL 

order. er ~bu-4WdLU_Q!_a contracts or the equivaiP.nt or 

denial thereof.• 

Section 2. Section 2-4-102, HCA, is aMended to read: 

•z-4-102. Oefinitions. For purposes of this chaoter, 

the following definitions apply: 

{l) "Ad~inistrative code co~•ittee• or •committee• 
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eeans the co .. ittee provided for in Title 5o chapter 10• 

part 3. 

(2.) "Agency• •eans any agency, as derined in 2~3-lOZo 

of the state govern~nt. except that the provisions of this 

chapter do not apply to the following: 

(a) the state board of pardons, except that the board 

shall be subJeCt to the require•ents of 2-4-103o 2-4-20lo 

2-4-20Z, and Z-lt-306 and its rules shall be published in the 

adeinistrative rules of Montana and Montana adeinistrative 

register~ 

(b) the supervision and aO.inistration of any penal 

institution with regard to the institutional supervision, 

custody, control, care, or treateent of youths or prisoners~ 

(C) the board of re9ents and the Montana university 

systee~ 

(d) the financinq, construction, and eaintenance of 

public works. 

(l) ••R~" eeans the adeinistrative rules of Montana. 

(4) •contested case• eeans any proceeding before an 

agency in which a detereination of leqal ri~hts, duties, or 

privileges of a party is required by law to be eade after an 

opportunity for hearing. The term includes but is not 

restricted to rate •akingo price fixingt and licensing. 

(51 •License• includes the whole or part of any agency 

per•ito certificate, approval, registration, chartero or 
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other fore or per•ission required by 1- but does ''"t 

include a license required solely for revenue purposes. 

(bl •Licensing• includes any agency process respecting 

the grant, denialo renewal, revocation, suspension. 

annuleento withdrawal, lieitation, transfer, or aeendeent of 

d license. 

(7) •Party• .aans any person o~--e~eftey named or 

admitted as a party or properly seeking and entitled as of 

right to be admitted as a party, but nothing herein shall be 

construed to prevent an agency froe adeitting any person e¥ 

o~eftey as a party for lieited purposes. 

{8J •Person• eeans any individual, partnership• 

corporation, association, governeental subdivision, ~~ 

or public organization of any character othe¥--theft--en 

~T• 

{9) •Reqister• eeans the ~ontana administrative 

register. 

(10) •Rule" .. ans each agency regulation. standard, or 

stateeent of general applicability that ieple .. nts• 

interprets. or prescribes law or policy or describes the 

organization, procedures, or practice requirements of an 

agency. The term includes the amendeent or repeal of a prior 

rule but does not include: 

!al stateMents concerning only the internal management 

of an aqency and not affecting private rights or procedures 
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available to the public; 

(b) fQLm4l ___ aplQiQQ1__g!__~-~Ln&X--genera] aod 

dQclaratory rulings issued pursuant to 2-4-SOl; 

(c) rules relating to the use of public workso 

facilities, streets, and highways when the substance of such 

rules is indocated to the public by means of signs or 

signals; 

(d) seasonal rules adopted 

hunting, fishing. and trapping 

requirement for the publication of 

annually relating to 

when there Is a st~tutory 

such rules and rules 

adooted annually relating to the seasonal recreational use 

of lands and waters owned or controlled by the state when 

the substance of such rules is indicated to the public by 

means of siqns or signals; 

(e) rules i•ple.enting the state personnel 

classification plan, the state wage and salary plan. or the 

statewide budgeting and accounting system; 

(f) unifor• rules adopted pursuant to interstate 

compact, except that such rules shall be filed in accordance 

with 2-4-306 and shall be published in the adainistrative 

rules of Montana. 

r111 •substantive rules• are either: 

(a) legislative rules• which if adopted in accordance 

with this chapter and under expressly delegated authority tg 

llLW!Iilgal.£ __ LIIl!l:.lL_tg _ _l!!Qle.llll.~.t..at~ have the force of 
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law and when not so adopted are invalid; or 

{bl adjective or interpretive rules. which may be 

adopted in accordance with this ~e~ ~na~~ and under 

express or i•plied authority to codify an interpretation of 

a statutea e+~~.ft--.eh ~ interpretation lacks the force 

of 1aw.• 

Section 3o Section 2-4-10lo MCAo is amended to read: 

•z-4-103. Rules and statements to be •ade available to 

publico tll Each a~ency shall: 

(a) •ake available for public inspection all rules and 

all other written statements of policy or Interpretations 

for•ulated, adopted, or used by the agency in the discharge 

of its functions; 

(b) upon request of any person-e~--ege~y. provide a 

copy of any rule. 

{2) Unless 

•ay require the 

copies.. 

otherwise 

pay•ent of 

provided 

the cost 

by statute, an agency 

of providing such 

( J) r<jo aqen.:y rule is valid or effective against any 

per~on or party whose riqhts nave been suhstantially 

prejudiced by an aqency•s failure to co•ply with the public 

inspection require•ent herein.• 

Section 4. Section 2-4-JOZo MCAo is aMended to read: 

•2-4-302. Notice, hearing, and sub•ission of views. 

(1) Prior to th~ adoption, amendment• or repeal of any rule, 
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the agency shall give ~ritten notice of its intended action. 

The notice shall include a state•ent of eithe~ the teras or 

suostance of the intended action or a description.of the 

subjects and issues involvedo ~rationale for the intended 

actiono and the tiae ~hen• place ~hereo and aannar in ~hich 

interested persons aay p~esent their views thereon. 

12) The notoce shall oe filed with the secretary of 

state for publication in the register as provided in 2-4-312 

and sailed to persons who have aade tiaely requests to the 

agency for advance notice of its ruleMakin~ proceedinqs. The 

notice shall be published and sailed at least 30 days in 

advance of the agency•s intended action. 

(3) If any statute provides for a different .ethod of 

publication, the affected agency shall coaply with the 

statute in addition to the requireaents contained herein. 

However, in no case aay the notice period be less than 30 

days or acre than 6 aontns. 

(4) Prior to the adoption, aMendeento o~ repeal of any 

rule, the aqency shall afford interested persons at least 20 

days• notice of a hearing and 28 days fLQa_t~~~ 

to subait datao viewso or arguaentso orally or in ~riting. 

In the case of substantive rules, opportunity tor oral 

hearing shall be g~anted if requested by either lOX or 25£ 

»b~K£L __ Li__l~ of the persons ~ho ~ill be directly 

affected by the proposed rule, by a governaental subdivision 
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or agency, or by an association having not l<>s" th~n -.~ 

meabers ~ho ~ill be directly affected. 

(5) An agency .. , continue a hearing date for cause. 

Contested case procedu~es need not be follo~ed in hearing_s 

held pursuant to this section. If a hearing is other~isP 

required by statute. nothing herein alters that 

requtre•ent.• 

Section 5o Section 2-~-303o MCA. is aMended to read: 

"2-4-303. Eaergency rules. (11 If an agency finds that 

an l .. ;nent peril to the public health. safety, or welfa~e 

requires adoption of a rule upon fe~er than ~8 ~ days• 

notice and states in writing its reasons for that finding, 

it aay proceedo without prior notice or hearing or upon any 

abbreviated notice and hearing that it finds practicable, to 

adopt an eRergency rule. The rule •ay be effective for a 

period not longer than 120 days, out the adoption of an 

identical rule under 2-4-302 and---i-~-39~ttt is not 

precluded• 

(Z) The sufficiency of the reasons for a finding of 

imMinent peril to the public health, safety. o~ welfare os 

subject to judicial review.• 

Section 6o Section 2-4-305, KCAo is aMended to read: 

"2-4-305. Requisites for validity -- authority and 

statement of reasons. (1) The ayency shall consider fully 

written and oral submissions respecting the proposed rule. 
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Upon adoption of a rule, an agency shall issue a concise 

statement of the principal reasons for and against its 

adoption, incorporating therein its reasons for overruling 

the considerations urged against its adoption. ~__ng 

~Lt~D--QL__QLal-~~~lgns have been retejyed£_an agenGy 

mA¥-l:lmLt_tb~~~~meat_gf-La~ 

(2) Rules may not unnecessarily repeat statutory 

lanquage. Whenever it is necessary to refer to statutory 

language in order to convey the meaning of a rule 

interpreting the language, the reference shall clearly 

indicate that portion of the language which is statYtory and 

the portion which is a•plification of the language. 

{3) Each rule shall include a citation t.Q._t..bc_specif jc 

~got of LUlem~inW authority pursuant to which it or any 

part thereof is adopted. ln additiQO• each LYle shall 

~IU:le-'I.J;.ilat.iwl_tsl-tt~JLUec;j fjc sectjgo Q.L.~~!;.t.ioos jo 

~-~Qt\t<m.a~Q~--AilDl:IUU!L~--~--Lltlt:-~g,QLU-..tQ 

im!llWD~W.t.a 

{4) To be effective. each substantive rule adopted 

must oe within the scope of authority conferred and in 

accordance with standards prescribed by other provisions of 

1 :~w. 

(5) Whenever by the express or implied terms of any 

statute a state agency has authority to adopt rules to 

implement, interpreto make specific, or otherwise carry out 
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the provisions of the statute. no rule adopted is valid or 

affective unless consistent and not in conflict with the 

statute and redsonably necessary to effectuate the purpose 

of the statute • 

16} No rule is valid unless adopted in substantial 

co•pliance witn 2-~-302 ~~ and saesee•+en--t•t--ef 

this s~ction e~--i-4-~8~ and upless ootjce gf adoptigp 

~L&l:IL-i~PUbli~ vithin 6 •onths of the publishing of 

notice •hePe~ gf_lhe proposed ryle.• 

Section 7. Section 2-~-306o KLAo is a~ended to read: 

•z-~-306. H 1 ing, for.at.o <Jnd effective date 

disse•ination of e•ergency rules. (1) Each agency shall file 

with the secretary of state a copy of each rule adopted by 

it. 

[2) The secretary of state •ay prescribe a for•ato 

styleo and arrange•ent for pQt.Lc;e~ rules vhich are filed 

pur·suant to this chapter and •ay refuse to accept the fi 1 i ng 

of any pgtjce QL rule that is not in compliance therewith. 

He shall keep and •aintain a permanent register of all 

ootl~-And rules filedo including superseded and repealed 

rules, which shall be open to public inspection and shall 

provide copies of any ~C-OL rule upon request of any 

person-e~-eqeftey. Unless otherwise provided by statute. the 

secretary of state may require the pay~ent of the cost of 

providing such copies. 
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{1) In the event that the adeinistrative code 

co .. ittee has conducted a poll of the legislature in 

accordance with Z-4-40lo the result~ of the poll shall be 

published with the rufe. 

{41 E~h rule shall becoee effective after publication 

in the register as provided in 2-4-lllo except that: 

(a) if a later date is required by statute or 

specified in the rule• the later date shall be the effective 

date; 

fb) subject to applicable constitutional or statutory 

provisions, an e .. rgency rul& shall becoae effective 

i ... diately upon filing with the secretary of state or at a 

stated date following publication in the register if the 

aqency finds that this effective date is necessary because 

of ieelnent peril to the public healtho safety• or welfare. 

The agency's finding and a brief stateeent of reasons 

therefor shall be filed with the rule. The agency shall take 

appropriate aeasures to eake e~rgency rules known to ~very 

person who eay be affected by thee.• 

Section 8. Section 2-4-307, MCA, is aeended to read: 

•2-4-107. Oeissions froe ARM or register. The 

secretary of state, with the consent of the adopting agency, 

eay oeit froe ARM or the register any ruleL-ejtber gropg5ed 

QL adopted. the publication of which would be unduly 

cumbersoeeo expensive. or otherwise inexpedient if the rule 
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mo-1.P.1 code, r ..... ..-c..-.r 11 

eade av a i I ab 1 e on 

application to the agency and if ARM or the register 

contains a notice stating the citation and g&nQ.ral subject 

aatter of th~ omitted rule and stating how a copy •ay be 

obtained. &~-OL-LQe-o•itted eatter sball_he _ _fi~--~tb 

tbit_UUtltilL~ U.at,g. • 

Section 9, Section 2-4-3llo MCAo is aeended to read: 

•2-4-llle Publication and arrangeeent of ARM. {1) The 

secretary of state shall coepi leo index, arrange, rearra-nqe, 

correct errors or inconsistencies without changing the 

.. aningo intent, or effect of any rule, and publish all 

rules filed pursuant to this chapter in ARM. The secretary 

of state shall suppleeento reviseo and publish the ARM or 

any part thereof as often as he considers necessary. He may 

include such editorial notes, cross-references, and other 

•atter as he and the ad•inistrative code committee consider 

desirable or advantageous. He shall publish supplements to 

ARM at such ti•es and in such for• as he considers 

appropriate. 

(2) ARM shall be arranged, indexed, and printed or 

duplicated in such eanner as to permit separate publication 

of portions thereof relating to individual agencies. An 

aqency may make arrangements with the secretary of state for 

the printing of as many copies of such separate publications 
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as it may require. The cost of any such separate 

publications~-~~cmioed__io_ ~ccgrdanca with _z-~-313{~). 

•hall be paid by the agency•" 

Section 10. Section 2-~-312o MCAo is a•ended to read: 

"2-4-312· Publication and arrangement of register. (1} 

The secretary of state shall publish in--~0~-L~~ all 

notices, rules, and interpretations filed with ni• at least 

once a month or as directed by the adMinistrative code 

committee but not more often than twice a •onth-~~-~~e 

~eg~~~·~· 

(2) He shall send the register without charge to each 

person listed in 2-4-313(11 and to each •ember of the 

legislature requesting the same. !he cgst, ~tec•ined in 

~~Q~~D~e--~Ltb--l=~ll!!lt must be_g~~~rogrjatjgn 

fLom-~he_geO£Lal_[~od_to_tbe~ccouot wLLbin tbe _reyolvjng 

fund--~t~_iD--'=1=11~ He shall send the register to 

any other person who pays a subscription fee which he shall 

fix in eon~~+~o~~en-w~~h-~he-&d•fn~~~~·~~ve-code-c~•~t~ee 

a~~ocddn~e_wit~~lllt!l• 

(3) The register ~he++ s~~ contain three sections, a 

rules section, a notice sectiono and an interpretation 

.-,.,:-....-• • on: 

{a) The rules section of the register ~he++ mu~~ 

contain all rules filed since the co~pilation and 

publication of the preceding issue of the register1 together 
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with the concise state .. nt of reasons required under 

2-~-305(1). 

(b) The notice section of the register ~he++ ~ 

contain all rule.akinq notices filed with the secretary of 

state pursuant to 2-~302 since the co•pilation and 

publication of the preceding reqister. 

{c) The interpretation section of the regi$ter ~~e++ 

~~ contain all opinions of the attorney qeneral and all 

declaratory rulinqs of agencies issued since the publication 

of the preceding register. 

l~l Each is&ue of the register shet+ ~ contain the 

issue nu.Oer and, date of the register and a table of 

contents. Each oaqe of the register ~ho++ ~ contain the 

Issue nu•ber and date of the register of vhich it is a part • 

The secretary of state •ay include with the register 

infor•ation to help the user in relating the register to 

"'"""·· 
Section 11. Section 2-4-313, "'"• is a•ended to read: 

"2-4-313. Distribution, costs, and •aintenance. (1) 

The secretary of state shall distribute copies of AR" and 

supple.ants or revisions thPreto1 w~tho~t-cho~~e ~b_~~~ 

paid_4~PLQ~~l=i=lll1Ll1 to the following: 

{a) attorney ~eneralo one copy; 

lb) clerk of each court of record of this stateo one 

copy; 
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CcJ clerk of United States district court for the 

district of Montana, one copy; 

(d) clerk o~ United States court of appeals lOT the 

ninth circuit. one co~y; 

Ce) each county clerk of this stat•• for u~e of county 

official$ and the public. one copyo which eay be .aintained 

in a public library in the county seat or in the county 

offices; 

copy; 

copy; 

(f) state law libraryo one copy; 

(g) state historical society. one copy; 

fhJ each unit of the "ontana' university systeeo one 

(iJ la. library of the university of ~ntanao one 

(j) legislative council• thr .. copies; 

(k) library of congress. one copy; 

(1) state library, one copy. 

(2) T-. secretary of stateo clerk of each court of 

record in the state, clerk of each county in the ~tateo and 

the librarians for the state law library and the university 

of ~ntana law library shall ealntain a coeplete. current 

set of ARMo including supple .. nts or revisions thereto. Such 

persons shall also •alntaln the regi~ter Issues published 

during the preceding 2 years. The secretary of state shall 

also •alntain a pereanent set of the registers. 
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(3) The secret.ry of state shall --. cupie:> of dn.; 

subscriptions to ARM and suppl~s or revisions thereto 

and the r•gister available to any person at prices fixed to 

ee.e.---~~+eeot+on---e--... H.P.fMI--eeHe LQ._-KJ;G£.QQ~:;1L..u.t..b 

~-
(olt) The secretary of state1-in_kooiult~-¥Lth_-1be 

adajoLstratiw• COde 'owwittc&£ shall detereine the cost of 

supplying copies of AR" and suppleeents or revisions thereto 

and tlte register. Saet. lba cost shall be the approxieate 

cost of pUbli,;at.jgps iodudjng jgdtpr;jng• printing or 

duplicating& and .. ilings lass fees 'barged agen~ 

pur5!Mftt to syDsKt.i,an !6) aQd ...,..¥ aggrg;pr.i..aUQ__fm. 

Z-4=112«21 •nd 2:4-JIJ(l)• However, a unifor• price per page 

or group of pages eay be established without regard to 

differences in cost of printing different parts of ARM and 

suppleaents or revisions thereto and the register• 

(5) The secretary of state shall deposit all fees he 

co 11 ec ts in ~-pn-.+-foeM an akkmmt w i t.bln~nalxilul 

fuQCI creU9d for Nving the eJqMnys pf pubJi"at.i.fm._gf_AIU! 

agd the register. 

(6) The secretary of state •ay charge agencies a 

filing fee for all eaterial to be published in ARM or the 

reglstera b~-en-en-eet~-eest-ef-pPYD~+n~--wh+eh--~e 

~ shall fix~ in consultation with the adainistrative code 

co .. ittee~be fee to _kQK~a portign of the -k~t~_g! 
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~bli~atiQO_aQQ_~ilinY•" 

Section 12. Section 2-~-~02, KCAo is aaended to read: 

"2-4-402. Powers of the com•ittee -- duty to re~iew 

rules. (l) The co•Mittee shall review all proposed rules 

filed with the secretary of state• 

(2) The committee may: 

(a) prepare written reco~mendations for the adoptiono 

aMend•ent• or rejection of a rule and submit those 

recommendations to the departMent proposing the rule when a 

rulemakinq hearing will not be held in accordance with the 

provisions of 2-4-302 through 2-~-305; 

Col prepare reco•mendations for the adoptiono 

amendment, or reJeCtion of a rule and sub•it oral or written 

testimony at a ruleaaking hearing; 

Ccl require that a ruleaaking hearing be held in 

accordance with the prow+sfoft groyjsjoos of 2-4-302 through 

2-4-305•i 

L.l11--inllillol.t.~..._in~Llt.~O!l_ius_QL.Jl:t.bu.ti:O!l-D.U.t.i~4U 

in_QLQ~ee~in~_inxolxing_-Lb~-~1tL-_in_-1be __ 11~~ 

~geral-~QUL1~_aQd_~dminjstrativ~_ggeQ~!llli 

L.el--revie.-Lbe-ln~i~en~-4Qd~QD~Qf-adGlnl~La1i~ 

or~~eaiQg:o_und&L-tbLll~~-· 

Section 13• Section 2~-50lo KCAo Is aeended to read: 

"2-4-501. Declaratory rulings by agencies. Each agency 

shall provide by rule for the filing and proMpt disposition 
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of petitions for declaratory rulings as to the applicability 

of any statutory provision or of any rule or order of the 

agency. L~ ilLA-l2.U;I.4RA.T08X RUI.lmi ~~~aL!lJ:_ filed -lf.U1J 

the_ $ACretarv__Qf~e_Igr_gubljcatLon iO tbe regj:otera A 

declaratory ruling or the refusal to issue such a ruling 

shall he subject to ju~icial review in the same aanner as 

decisions or orders in contested cases.• 

Section l<t. Section 2-~-506o MCAo is a-ended to read: 

•z-~-50&. Declaratory judg-nts on validity or 

application of rules. Ill A rule eay be declared invalid or 

inapplicable in an action for declaratory judg•ent if it is 

found that the rule or its threatened application interferes 

with or iMpairs or threatens to interfere with or impair the 

legal rights or privileges of the plaintiff. 

IZI A rule may also be declared invalid in such an 

action on the grounds that the rule was adopted with an 

arbjtrary or capricious disregard the for the purpose of 

authorizing statute, as evidenced by docu~ented legislative 

intent. 

(31 If the ad•inistrative code committee has obJect~d 

to the adoptoon or aeendeent of a rule on the grounds set 

forth in the-p~·~~seft~nee sybsectjgo lZio the aqency 

bears the burden, in any action brought under this section, 

of provinq that its rule was not adopted with an arbitrary 

or capricious disregard for the purpose of the authorizing 
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1 statute• 

z c•t A declaratory ju~nt ••Y be rendered whether or 

l not the plaintiff has requested the agency to pass upon the 

• validity or ~licability of the rule In question• 

5 (~t Tn. ~tion .ay ~ brought in the district court 

6 for the county in Mhich the plaintiff resides or has his 

7 pri"'ipa1 p1iCe of business or in Mhich the a99ncy aaintains 

a its principal office. The agency sha11 be •a4e a party to 

9 the action.• 

10 Section 15. Other act to prevail. Section 5 Is 

11 intend9d to correct an apparent oversight c,--ting an 

1Z inconsiSteQCJ in r•lation to notic.e periociS• If z-.-JOJ(l) 

13 is -.ended by another act to chan99 •zo days• to sa.e period 

1• other than •30 ~ys•• such other act prevails. 

-End-
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SENATE BILL NO. 153 

INTRODUCED BY STORY 

BY REOUFST OF THE AOMINISTR-TIVE COO£ COM~ITTEF 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENfRAlLY REVISE AND 

LLARIFY THE LAWS RELATING TO ADMINISTRATIVE RULEMA~ING; TO 

DEFI~E "PERSON" TO INCLUDE AGENCIFS; TO CqEATE A REVOLVING 

FUND FOR PAYING THE EXPENSES OF PUBllCATlON OF 

ADMI~ISTRATIVE RULES OF MONTANA AND THE REGISTER; AMENDING 

SECTIONS Z-3-lD2t 2-lt-102t 2-lt-lOlt 2-"t-302, 2-lt-JOlo 

2-lt-J05t 2-4-306, 2-4-107, 2-4-311, Z-lt-312, 2-4-ltJ, 

2-4-<o02t 2-4-501, AND 2-4-506t MCAo" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE Of MONTANA: 

Section 1. Section 2-3-102• MCA• is a•ended to rc3d: 

"l-3-102. Definitions. As used in this parto the 

following definitions apply: 

(11 "Agency• means any board• bureau. co~mission. 

department• authority. or officer of the state or local 

yovernment authorized by law to make rules, determine 

contested cases. or enter into contracts except: 

(al the legislature and any branch• com~itteeo or 

officer thereof; 

(bl the judicial branches and any committee or officer 

thereof; 
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(C) the governor. except that an ~gency is not exempt 

because the gov~rnor has been desiQnated as a •ember 

thereof; or 

(dl the state military establishment anrt aqencies 

concerned woth covol defense and recovery from hostile 

attack. 

(2) •Rule• means any agency regulation, ~tandardt or 

state..,nt of qeneral app 1 i c a b i 1 i t y that i•p1e•entso 

interprets. or prescribes law or policy or describes the 

organization, procedures, or practice require.ents of any 

agency. The ter• includes the a.endment or repeal of a 

prior rule but does not include: 

(a) stat~m~nts concerning only the internal •anagement 

of an agency dOd not affectong private rights or procedures 

available to the public; or 

(b) declaratory rulings as to the applicability of any 

statutory prov>sion or of any rule. 

(3) •AgPncy action• means the whole or a part of the 

QQ!WtiQO __ Qf an aQency r u1 eo ttu:._i~.ill~-llf_iJ l i cense..- w:: 

order • er the_ali,H:.!.LILf_il contract~ or the equ i v.~l oent_ or 

denid' therP.of." 

Section 2. Section 2-lt-102, MCAo is ~mended to read: 

•2-4-102. Definitions. for purposes of this chapter. 

the followiny definitions apply: 

(1) •Administrative code committee• or •committee• 
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.eans the ~o.eittee provided for in Title '>• chapter 

part 3. 

lOo 

121 "Aqen~y" .ean~ any aqen~v• as defined in 2-3-102, 

of the state qovern~ent. except that the provisions of this 

chapter do not apply to the following: 

(a) the state board of pardons. ex~ept that the board 

shall be subject to the requireDents of 2-4-l03o .2-4-201o 

2-<t-i02o and 2-4-106 and its rules ~hall be published in the 

ad•inistrative rules of Kontana and "ontana adainlstrative 

regi~ter; 

(b) the supervision and ad•lqistration of any penal 

institution woth regard to the institutional supervision, 

custody, control, care, or treatment of youths or prisoners: 

(c) the ooard of regents and the "ontana university 

syste•: 

!ell the 

public works. 

financing, c onstr oct ion • and aaintenance of 

Ill •AR~" aeans the ad~inistrative rules of ~ontana. 

(4) •tonteste1 case• ~ean~ any pro~eeding before an 

agency in which a deter•ination of legal riryhtso dutieso or 

privileqes of a party os required by law to be Made after an 

opportunity for hearing. The ter~ includes hut is not 

restricted to rat~ makingo price fi•ingo and licen~ing. 

('>) •Locen~e" includes the wholP or part of any ~ge~cy 

permit, certificate. approval, l'"e-gts.trationt ch.:~rter-, or-
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other for• of per•ission required by law but does not 

include a license required solely for revenue purpo5es. 

(b) •Liceosinq• includes any a~ency process respecting 

the granto denial, renewal, revocation• suspension• 

annulment• withdrawal. li•itationo transfer. or amendment of 

d lic~nse. 

(7) •Party• aeans any person ~r--~1e~ey named or 

admitted as a party or properly seeking and entitled as of 

right to be ad•itted as a party. but nothing herein shall be 

construed to prevent an agency from admitting any person ~r 

e~eftey as a party for li•ited purposes. 

(8) •Per s.on" .eans any individual. partnershiP• 

corporation, association. governmental subdivision, agen~~ 

or public organization of any character ~ther--the~--e~ 

a~e~ey. 

(9) •Register• 

regi~ter. 

•eans the Montana admini~trative 

(10) •Rul~" •eans each agency regulation. standard, or 

statement of general app 1 i cab i 1 i ty that i mole mentso 

interprets. or prescribes law or policy or describes the 

orgdnization. oro,edures. or practice requirements of an 

agency. The ter• includes the amendment or repeal of a prior 

rule but does not include: 

{d) statements concerning only the internal management 

of an agency and not affecting privatP rights or procedures 

-4- S" 15 3 
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available to thP public; 

1 u 1 fa~L __ $lllln.ianL..aL-Uli:-.UfJlt.!l!!X--~uL-"n.l1 

declar3tory rulinq~ i~~uerl pursuant to 2-4-~0l; 

[c) rule~ relating to the use of public work~, 

facilities. streets• and highway~ when the sub~tance of such 

rule~ i~ indicated to th~ public by me~n~ of sign~ or 

signals; 

(d) seasonal rules adopted annually relating to 

hunting, fishing. and trapping when there is a statutory 

requirement for the publication of such rules and rules 

adopted annually relating to the seasonal recreational use 

of lands and waters owned or controlled by the state when 

the substance of such rules is indicated to the public by 

mean~ of signs or signals; 

[e) rules iapleaenting the st<1te per ;;on•lel 

clas>ification plant the state wage and salary plan. or the 

statewide budgeting and accounting syste•; 

[f) uniform rules adopted pursuant to interstate 

compact• except that such rules shall be filed in accordance 

with 2-4-30o and shall be published in the ad•ini~trative 

rules of Montana. 

(ll) •sub~tantive rule~· are either: 

(a) legi~lative rule~. which if adopted in accordance 

with this chapter and under expr~~sly delegated authority~ 

~t.amul~e _ _c.uj~_tg _ _imQlemeo~statyte have the force of 
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law and when not so adopted are invalid; or 

(b) adjective or interpretive rules, which may be 

ddopt~d in accorddnce wit~ this ~er~ ~~~~eL and under 

express or i•plied authority to codify an interpretation of 

a statutes e+the•~h-s•eh ~ interpretation lacks the force 

of 1 aw. • 

Section 3. Section 2-~-101, MCAo is a•ended to read: 

•2-fo-103. Rules and state•ents to be •ade available to 

public. (1) Each agency shall: 

(a) •ake available for public inspection all rules and 

all otner written stat.e.nents of pol icy or interpretations 

for•ulatedt adoptedo or used by the agency in the discharge 

of its functions; 

(b) upon request of any person-er--ft~eftey. provide a 

copy of any rule. 

Ill Unle~s otherwise provided by statute. an agency 

~ay require the Ody~ent of the cost of providing such 

copies. 

(3) No aqency rule is valid or effective against any 

~erson or party whose rights have been substantially 

prejudoced by an a~~ncy•s failure to co•ply with the public 

inspection requirement herein.• 

Section 4. Section 2-4-302, MCAt is amended to read: 

~2-4-302. Notice. hedrinq, an~ ~ub~ission of vi~ws. 

(l) Prior to the adoption. amendment, or repeal of any rule, 

-b- S!l 1 '53 
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the agency shall give written notice of its intended action. 

The notice shall include a statement of eith~r the terms or 

~ubstance of the intended action or a description of the 

subj~cts and issues involvedo ~~ rationale for the intended 

action, and the time when, place where, and manner in which 

interested persons may present their views ther~ono 

(l) The notice shall be filed with the secretary of 

state for publication in the register as provided in 2-4-312 

and •ailed to persons who have aade ti•ely requests to the 

agency for advance notice of its rule•aking proceedings. The 

notice shall be published and •ailed at least 30 days in 

advance of the agency•s intended action. 

(3) If any statute provides for a different method of 

publication, the affected agency shall comply with the 

statute in additoon to the requirements contained herein. 

Ho~evero in no case aay the notice period ~e less than 30 

days or •ore than b months. 

(41 Prior to the adoptiono amendmento or repeal of any 

rule, the agency shall afford interested persons at least 20 

days• notice of a hearing and 28 days fLga_tne_aax_af ngtice 

to sub•it datao viewso or arguments. orally or in writing. 

In the case of substantive rules, opportunity for oral 

hearing shall bP qranted if requested by either 1nx or 2S~ 

.ni~fre~L--i~--1~~~ of the persons who will he directly 

affected by the proposed ruleo by a ~overnmental subdivision 
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or agency, or by an association having not less than .25 

•e•ber~ who will be directly affected. 

(51 An aqency •ay continue a hearino date for cause. 

Contested case procedures need not be followed in hearings 

held pursuant to this section. If a hearing is otherwise 

required by statute. nothing herein alters that 

requi~e~ent.• 

Section s. Section 2-.. -30lo MCA• is amended to read: 

•z-.. -303. E•ergency rules. (1) If an agency finds that 

an i .. inent peril to the public healtho safety, or welfare 

requires adoption of a rule upon fewer than ~Q lQ days• 

notice and states in writing its reasons for that finding, 

it •ay proceedo without prior notice or hearing or upon any 

abbreviated notice and hearing that it finds practicable, to 

adopt an e•ergency rule. The rule •ay be effective for a 

period not longer than 120 days, but the adoption of an 

identical rule under 2-4-302 efte---~-.,-3a~tlt is not 

precluded. 

121 The sufficiency of the reasons for a finding of 

i•ainent peril to the public health• safety, or welfare is 

subject to judicial review.• 

Section 6. Section 2-lt-305, Me~. is amended to read: 

"2-lt-30So Requisites for validity -- authority and 

statement of reasons. (11 The agency shall consider fully 

written and oral submissions respectiny the proposed rule. 

-8- 5R 15 3 



2 

3 

4 

5 

6 

1 

A 

9 

10 

n 

12 

13 

14 

1'5 

16 

17 

lA 

19 

20 

21 

22 

23 

~4 

2'5 

S~ Ol'B/03 

Uoon adoption of a rule, an agency shall issue~ concise 

stat~~ent of thP principal reasons for and aqainst its 

a:Joption, incorporatinq therein its rPasons for ovcrrtl1ino 

the considerations urged against its aooption. Mb£DL_og 

llt[.il11!1L-W:--'lLAL-:iuhllliul.aDLh;)ye been rec!Ux~sa_.ro_~ 

ma~_ami1_1b~_:..tatem~nt_gf_Le~ao~~ 

(21 Rules may not unne~essarily repe~t st~tutory 

lanquage. Whenever it is necessary to refer to statutory 

language in order to convey the ~aning of a rule 

interpreting the language, the reference shall clearly 

indicate that portion of the language which is statutory and 

the portion which is a~plificatiun of the language. 

(31 Each rule shall include a citation tg_tht_:..necjfic 

~Laut of LUlem~lng authority pursuant to which it or any 

part there~f is adopted. In- addjtjgoo -~--LUle~~ll 

in~lu4e_a_~itatloo_ta_th~lin~itl~-:ie~--W:--~~tiQns __ io 

tne __ ~antaUA--~aWe_-Anoa1ateg_~ _ _the_~e__oUL~Ltli_ta 

~~lements 

(41 To he effective, each substantive rule adopted 

must be within the scope of authority conferred and in 

accordance with standards prescribed by other provisions of 

la~. 

(5) Whenever by the express or i•plied terms of any 

statute a stat~ agency has authority to adopt rules to 

implement, interpret. •ake specific, or otherwise carry out 
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the provisions of the statute, no rule adopted is valid or 

effective unless consistent and not in conflict with the 

statute and reasonably necess~ry to effectuate the purpose 

of the statute • 

(bl No rule is valid unless adopted in substantial 

co~pliance with 2-4-3n2 gc_Z~=lQ~ and ~ab~ee~•e~--ttt--ef 

this section er--?-~-Ja3 and ual~-_oat~-gf ado~tigo 

tn&Legf js pubLL:ib~ within b •oaths of the publishing of 

notice ~~reo4 gf_~p~QQ~-~ule·• 

Section 7. Section 2-4-306• H(Ao is a•ended to read: 

•z-4-306. filing, for~at, and effective date 

disse•onation of e•erqency rules. (1) Each agency shall file 

with the secretarv of state a copy of each rule adopted by 

it. 

(2) The secretary of state may prescribe a formato 

style. and arrange•ent for QQ1i~eli_aud rules which are filert 

pursuant to this chapt~r and •ay refuse to accept the filing 

of any natike_QL rule that is not in compliance therewith. 

He shall keep and •aintain a per•anent register of all 

nati~~~-4nd rules filed, including superseded and repealed 

rules, which shall be open to public inspection and shall 

provide copies of any DD~i~e_g~ rule upon request of any 

person-er-e~eney. Unless otherwise provided by st~tutn. the 

secretary of st~te may require th~ payment of the cost of 

providing such copies. 

-10- ss 153 
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(3) In the event that the administrative code 

committee has conducted a poll of the 

accordance with 2-'t-'t03o the results of the 

published with the rule. 

legislature 

poll shall 

in 

be 

(It) Each rule shall beco•e effective after publication 

in the register as prOVided in 2-~-]llo CXCPpt that: 

I a) if a later date is required by statute or 

specified in the ruleo the later dat& shall be the effective 

date; 

(b) subject to applicable constitutional or statutory 

provisions, an e•erqency rule. shall beco•e effective 

immediately upon filiny with the secretary of state or at a 

sta.ted date following publication in the 1-eqister if the 

aqency finds tha.t this effective date is necessary because 

of i•ainent peril to the public health• safety, or welfare. 

The aqency's finding and a brief statement of reasons 

therefor shall be filed with the rule. The agency shall take 

a.ppropriate •easures to make emergency rules known to every 

person who may be affected by them.• 

Section A. Section 2-'t-307, MCAo is amended to read: 

"2-4-307. Omossions f r orn AQM or regi~t.'l?r. The 

secretary of state, with the consent of th~ adoptinq agency, 

•ay o•it fro• ARM or the register any rule1-~eL--gLQ~~ 

QL __ ~Q~~ea~ th~ publication of which would be unduly 

cumherso•e, expensive, or otherwise inexpedient if th@ rule 
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•erely incorporates by reference a model code, federal 

agency rule, or like publication 11ade available on 

application to the agency and if ARM or the register 

contains a notice stating the citation and general subject 

matter of the o•itted rule and stating how a copy may be 

obtained. !_~px_gf_~_oal~a~eL-~nall_Qe __ f~ea __ ¥itb 

tb~-ie~etQLX-Pf~~~." 

Section 9. Section 2-~-311. MCAo is amended to read: 

"2-~-311. Publication and arrange•ent of ARM. (ll The 

secretary of state shall co•pile, index, arrange, rearrang~, 

correct errors or inconsistencies without changing the 

•eaningo intent. or effect of any rule, and publish all 

rules filed pursuant to this chapter in ARM. The secretary 

of state shall supple~~ento reviseo and publish tfte ·ARM or 

any part thereof as often as he considers necessary. He may 

include such editorial notes, cross-references, and other 

•atter as he and the ad11inistrative code committee consider 

desirable or advantageous. He shall publish supplements to 

ARM at such ti11es and in such form as he considers 

appropriate. 

(Z) ARM shall be arrangedt indexed, and printed or 

duplicated in such aanner as to per~tit separate publication 

of oortions thereof relating to individual agencies. An 

aqency may make arranqements with the secreta.ry of state for 

th~ printing of as many copies of such separate publications 

-lZ- sq lS3 
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as it may require. The cost of any such sep~r~t~ 

publ icationsL-_a~eLaiogd __ io__~cordaace wLtb_~l~~ 

s~all be paid by the ~gency.~ 

Section 10. Section 2-4-312. MCA• is amended to read: 

"2-4-312. Publication and arrange01ent of register. (11 

Th8 secretary of state shall publish ia_~be__Leg~~L all 

notices. rules. and interpretations filed with hiM at least 

once a month or as directed by the ad•inistrative code 

committee but not •ore often than twice a .onth-+n-tfte 

r"eg+stef'• 

(2) He shall send the register withOut charge to each 

person listed in 2-4-313(1) and to each me01ber of the 

legislature requesting the sace. ~Q1~_de~Lmioe~--iD 

a~~Ldlillli:.B-_III.itJL_Z=!t::lllillL-MI st be Pd i !LIU-d~PL.i.atiQil 

fLgm_t.tle_gt:ne r a 1 f wm_~_.,ccouot w i t.biJL__LllL_t.exQb:l~ 

tund __ ~:.e~ateQ__io__~=lllL5la He shall send the register to 

any other person who pays a subscription fee which he shall 

fix in eons~+tet+on-w+t~-t~-ed•+n+str"et+•e-eode-eo-..+tte~ 

al:.ki!LddO!:.e_~it.b-Z=!t::~· 

(j) The register 5~e++ ~contain three sections. a 

rules section. a notice sectoon. and an interpretation 

section: 

(a) The rules section of the register s~e++ au~ 

contain all rules filed since the co01pilation and 

publication of the preceding issue of the register~ together 
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with the concise statement of reasons required 

2-4-30~(1). 

under 

(~) The notice section of the register ~~o++ mu~t. 

contain all rule•aking notices filed with the secretary of 

state pursuant to 2-4-302 since the coapi1ation and 

puulication of the preceding rcq.stPro 

(c) The interpretation section of the reqister ~he~+ 

au~ contain all op•nions of the attorney general and all 

declaratory rulings of agencies issued since the publication 

of the preceding register. 

(4) Each issue of the register ~~e++ ~ contain the 

issue nu~ber and date of the reqister and a table of 

contents. Each paq~ of the reqister ~~e•f .u~ contain the 

issue nuaber and date of the register of which it is a part. 

The secretary of state •ay include with the register 

in"foPDation to hel;> the user in relating the register to 

... ~ .... · 
Section 11· Section 2-4-313• MCA. is a~ended to read: 

•z-4-313. Distribution. costs. and Maintenance. (1) 

The secretary of state shall distribute copies of AR~ and 

supplements or revisions thereto• w~thout-e~e~~ -~n_-'~~ 

~d~-a~gLQ¥id~-ia-l=i~l'l'l• to the following: 

(a) attorney qeneral, one copy; 

lbl clerk of each court of record of this state• one 

copy; 

-14- SB 153 
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{c• clerk of United States district court for the 

district of Montana. one copy; 

ldl clerk of United Stat~s court of ~ppeals for the 

ninth circuito one copy; 

{e) each county clerk of this stateo for use of county 

officials and the publico one copy. which may be •aintained 

in a public library in the county seat or in the county 

offices; 

(f) 

(g) 

(h) 

copy; 

{ iJ 

copy; 

I J I 

(k) 

{\) 

(2) 

state taw libraryo one copy; 

state historical society. one copy; 

each unit of the Montana• university syste•• one 

law library of the university of Montana. one 

legislative councilo three copies; 

1 ibrary of congress. one copy; 

state libraryo one copy. 

The secretary of state. clerk of each court of 

record in the stateo clerk of each county in the state• and 

the librarians for the state la~ libr~ry and thr university 

of Montana la~ library shall •~intain a complete. current 

set of ARMo including supple.ents or revisions thereto. Such 

persons shall also maintain the reqister issuns published 

during the preceding 2 years. The secretary of state shall 

also maintain a per•anent set of thn registers. 
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(3) The secretary of state shall make copies of and 

subscrirtions to ARM and supple.ants or revisions thereto 

and the register available to any person at prices fixed to 

eover--~ub~•eet•on--end--mei~•n,--eosts io__a~~QL~~-~tb 

~YiaeU .. lgo_ili • 

{4) The secretary of state1-Lo_~QD~~lgn__witb-_tbe 

illlaioi~t.LaU:te __ ~lle--'O.HilUIU shall determine the cost of 

supplying copies of ARM and supple.ents or revisions thereto 

and the register. Saeh !be cost shall be the approximate 

cost of 12!lbl.Uat.iilll1-~~ jndexjn~ printing or 

duplicatin~ and •ailing• less fees cbarged___agen~~ 

gyull..l1n.t_to._~tac"-icm 161 and •oney ~Li.a.t.eQ__fllL 

Z=~llZill_aod z-~-lllill• Ho~ever. a unifor• price per page 

or group of pages •ay be established ~ithout regard to 

differences in cost of printing different parts of ARM and 

supple.ants or revisions thereto and the register. 

(~I The secretary of state shall deposit all fees he 

collects in the-ge~ere+-+und ao_~~O.UDt-~tbin-1be-Lexo.~ug 

lucul_uuua__f.IK._~i.Dg_th~o :tes of llllblikatio.n_o.LA&M 

oJD!Lt..biL.LeglUti.• 

{b) The secretary of state may charge agencies a 

filinq fee for all .aterial to be published in ARM or the 

registera besed-on-en-es~+•e~ed-eest-of-pr+"t+ngy--wh+eh--h~ 

Iii: shall fi~~ in consultation with the administrative code 

co••itteeL-tbe-f~_to._-~o.~eL--4--Ao.Ltio.n__o.f __ tbe__t;~~--gf 

-lb- SEI 15 3 



2 

4 

5 

6 

1 

~ 

9 

10 

11 

lZ 

13 

14 

15 

16 

17 

18 

19 

20 

21 

l2 

23 

24 

l5 

SB 0153/03 

pybli~~LDn-~ng_aailln~·· 

Section 1Z· Section z-~-~02, MCA, is a.ended to ~ead: 

"2-4-402. Powers of the com~ittee -- duty tn review 

rules. (1) The committee shall review all proposed rules 

filed with the secretary of state. 

(2) The committee may: 

{a) prepare written recomMendations for the adoption. 

amendment• or rejection of a rule and submit those 

recommendations to the department proposing the rule when a 

rulemaking hearing will not be held in accordance with the 

provisions of 2-4-302 through Z-4-305> 

(b) prepare rec.oa~~endations for the adoption. 

amendment, or rejection of a rule and sub•it oral or w~itten 

testimony at a ruleaaking hearing; 

lei require that a ru1e•aking hearing be helJ in 

accordance woth the proYfsfon ~~~of 2-4-302 through 

2-4-30Sw.i. 

1~--in~i~~~~--tnteLXcna-inL-QL-DtheL~~-UaLti~ipa~e 

iO-PLQ~eliiog.Lin.xgJ.tin.g_-Lbu_~IU---LtL_the __ uau_ -iltul 

te~eLal-'Q~L~-4QQ-~mioi~ca~iY~-ageQkie~ 

Lel __ ce~i~~-~he_ifikLdeoke_ang_kQOdY~_gt_~ami~~Ldti~e 

PL~IlllQiog~_UQQeL-t~-'h~eL&• 

Section 13• Section Z-4-501o MCAo is amended to read: 

"2-4-501. Declaratory rulings oy agencies. Each aqency 

shall provide by rule for the filing and prompt disposition 

-11- SB 153 
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of p~titions for declaratory rulings as to the ~pplicability 

of any statutory vrovision or of any rule or order of the 

aq.,ncy. A_~Q!l~ UE_!_QftLA&AlQal-!Ull~~ mY~~-be__fil~li--~~b 

lh!l--~llkLilLs1LX __ Qf __ ~gt~-fQL-~WblikgtlQQ_iQ_tne~~~ A 

declaratory rulinq or the refusal to issue such a rulino 

shall be subJect to judicial revie~ in the same •anner as 

decisions or orders in contested cases.• 

Section 1~. Section Z-4-506• HC_, is amended to read: 

"2-4-506. Declaratory j udqment s on validity or 

application of rules. (1) A rule may be decl~red invalid or 

inapplicable in an action for declaratory judgaent if it is 

found that the rule or its threatened application interferes 

with or i•pairs or' threatens to interfere with or i-oair the 

legal rights or privileges of the plaintiff. 

(2) A rule may al~o be declared invalid in such an 

action on the qrounds that the rule was adopted ~ith an 

arbitrary or capricious disregard for the purpose of 

authorizing statute. as evidenc~d ~~ documented le1isl~tive 

intent. 

(3) lf the administrative code committee has objected 

to the adoption or a•~ndment uf a rule on the grounds set 

forth in ~"e-precedfn~-sen~ence ~~~i2D-1Zl• the agency 

bears the burden. in any action brought under this sectiono 

of provinq that its rule ~as not a1opted with an arbitrary 

or capricious disregard for the purpose of th~ authorizing 
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statute. 

2 (~) A declaratory judg.ent may be rPndered whether or 

3 not the plaintiff has requested the ag~ncy to pa~s upon thP 

4 ~at iJity or applicdbility of the rule in nuestion• 

~ (5) The action •ay be brought in the district court 

b for the county in which the plaintiff resides or has his 

1 principal place of business or in w~ich the agency ~aintains 

8 its principal office. The agency shall be made d party to 

9 the action.• 

10 Section 15. Other act to prevail. Section 5 is 

11 intended to correct an apparen~ oversi9ht creatin9 an 

11 inconsistency in relation to notice periods. Jf 2-4-303(1) 

13 is a~nded by another act to chanqe •zo days• to so•e period 

l~ other than •30 days•, such other act prevails. 

-End-
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