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3y REQUEST OF THE DEPARTMENT 0OF LABUR AND INDUSTR

A BILL FOR AN ACT ENTITLED: ™AN ACT YO GENERALLY REVISE THE
ODCCUPATIONAL DISEASE ACT OF MONTANA;  AMENDING SECTIONS
39-T71-201» 39-72-102y 39-72-305s 39-T¢-402s 39-T2-40%,
39~72-4C6y 39-T72-601y 39-72-602 19-72-605+ 39-72~606y
39-72-608s 39-72~610y 39-T2-612s 39-72-703, 39-T72-TO04s AND
39-72-T1ls MCA; AND REPEALING SECTIONS 39-72-205, 39-72-306
THROUGH 39-72-309¢ 39-T72-501 THROUGH 39-72-508y 39-T72-603,

39-72-604y 39-T72-702y 39-T2-T109 AND 39-T2-T13, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE 0F MONTANAZ
Section le Section 39~72-102s HCA+ is amended to read:
n39-72-102. Definitionse As wused in this chapter,

untess the context requires otherwises the following

definitions apply:

{1} "Beneficiary® is as defined in 39-7T1-116{2}).

(2} "Child" is as defined in 39-7T1-116(4}.

{3) "Disablement™ aeans the evrnt of hecoming
physically incapacitated by reason of an occupational
disease from performing eny work for-remuneration-er——profie
io __tbhe _porpal_labor markete Silicosise wnen complicated by

zctive pulmonary tuberculosisy is oresumed to  He  total
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disablements “Disability¥s "total disability”™s and "totally
disabled™ are synonymous with ®dissblement®, but they have
no reference to "partial permanent disability™.

{4) ™Division™ is as defined in 39-7Ti-116(5).

{5} ™Employee™ is as defined in 39-71-118.

(6} *"tmployer®™ is as defined in 39-71-117.

(7)) “Husband™ is as defined in 39-T1-11&6{T)e

(8) "™Independent contractor® is as defined in
39-71-12Ga

{9) "Insurer® is as defined in 39-T1-116(8})s Fhe—term
+netudes—on-—empioyer-who—is-setf—insvred-vnder--compensation
plon—tow—te

{10) "invalid® is as defined in 39-T1-116({9).

(11) ¥he-term “oceupetioned Decupational discase™ shetd
meon megns all diseases arising out of or contracted from
and in the course of employment.

{l2) "Order®™ is as defined in 39-7T1-116(10}e

{13) "Pneumoconiosis® mcans 3 chronic dust disease of
the 1lungs arising out of employment in coal wmines and
includes anthracosiss coal workers? pneumoconiosisy
silicosise or anthracosilicosis arising out of such
ceploymente

{14) "Silticosis™ means a chronic disease cf the lungs
ciused by the prelonged inhalation of silicon dioxide

(Si02)e characterized Dy small discrete nodules ot fibrous
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tissue .siwmilarly disseminated throughout beth Tunys .causing
the characteristic x-ray pettern and by other variable
clinical manifestarionse

(159) "races™ is aw vefined in 37-T1-110{2U)

{l6) =Wife™ is a5 defined in 39-71-116(21)«

{(17) "Year® is as definad in 39-71-116(») and
39-TL1-116(22}e"

Section 2. Section 39-72-305s MLAy is comended to reoad:

"39-72-305« Rijht to compensation exclusive remedy ==
wpipsured ocgployerse {1} The right to recover compensation
pursuant to the provisions of this chapter for occupationa}l
diseases sustained by an employee and arising out of and in
the course of h#s employments whether resulting in desth or
note shedd--be j5 the exclusive remedy therefor against the
an eaployer etecting-to-be-bound-—by--and--subject-—to-—thia
chaptery-—except-—as--teo—such-employers-as-shati-reject-this

chapter—os-previded-herein who is pruperly ipsured under the

Section 3. Section 39-T7T2-402y MCAy is amended to read:

"39-72-402. Practice and procedure -- applicabjlity of
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provided _in _this chapters _the practice and procedure
prescribed in the dWorkers® Compensation Act sheaii--appiy
applies to all proceedings wunder this chapterv—except-as
nereinofter-otherwise—provided,

123 Sections = 39-71-3Q4s  39-T1-403s  39-7]1-406s

—-71—- - —_ - - - — - a

Section &« Section 39-T2-405s MCAs is amended to read:

®39-72-405«. General limitations on payment of
compensation to disabled employee —— exceptions. (1) Except
as provided for in this sections compensation may not be
paid «hen tha last day of the injurious exposure of the
employee to the hazard of the occupational disease has
occurred prior to July le 19594

t2$-—No-cowpensation—may-be-paid-for-a-—disensey——other
than-—siticosts——or-—due—to-tronizing-redintiony-uniess-tote
disapitirty-resuits-within—126-doays—Ffromthe--}ast-—day-—unpon
whith-—the—employee—netuetty—worked—for—the-empltoyer—sgainst
nhe--eo-pensat+on-+s—e§e+uedt-ﬂe~evefv-—the——d#§+s+oﬂv——upon
good——ecsuse—shownr—may—wotrve—this—timrtatron—in—the-interest
of-—Justicer—but—in—ony-—cose—the—pervod-may-not-—be-—extende~
to—more-than-i—yesr—from the-date—of~tast-empioyment—by-tne

empltoyers

-y
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+33{2) Except as provided for in subsection t4% (3) of
this sections no compensation may be paid for silicosis
unless during the 8 vyears immediately preceding the
disablement the injured employee has been exposed to harmful
quantities of silicon dioxide dust for a total period of not
less than 1000 workshifts in employment in this state and
unless total disability results within 4 3 years from the
last day upon which the employee actually worked for the
employer against whom compensation is claimeds

+4443) A silicotic employee who is discharged by his
employer to escape liability for silicosis benefits under
this chapter is eligible to receive compensation under this
chapter when totally disabled if he has 700 actual
workshifts since January 1s 1954¢ for that employer. when
any employee in employment on or after January 1le 1959,
becouse he has an occupational disease incurred in and
caused by such employment which is not yet disablings s
yiscnarzed or transferred from the eanployment in which he is
engaged or when he ceases his employment and it is in facty
as Jdetermined oy the medical pancls inadvisable for him or
account of o nondisabling occupational disease to continue
in employment and he suffers wage 1loss by reason of the
discharges transfery or cessationy the division may allow
compensation on account thereof as it considers just, not

exceading $10+000."
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Section S. Section 39-72-406y MCAy i5 amended to read:

"39-72-405. OGeneral limitations on payment of death
benaefits -- exceptions. Compensation shall be paid to the
beneficiaries of every employee covered by this chapter in
cases where death results from an occupational disease
arisiny out of his employments subject to the followinng
conditions:

(1) Except as provided for in 39-T2-405¢43 L)
compensation may not be paid when the last day of injurious
exposure of the employee to the hazards of the occupational
diseascs occurred prior to July le 1959.

{2} No compensation may be paid for death from
silicosis unless during the B years immediately preceding
the disablement the deceased employee has been exposed to
harmsful quantitics of silicon dioxide dust for a period of
not less than 14000 workshifts in employment in this states

(3) No compensation wmay be paid for death from
silicosis unless the death results within « 3 years from the
last day wupon which the employee actually worked for the
employer against whom compensation is claimede except in
thuse cases where death results during a pericd of
continuous total disability from silicosis for which
compensation has been paid or awarded or for which a claime
compensabla but for such deaths is on file with the

divisions In such casesy compensation shall be paid 1o the

sB 150
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bepeficiaries if death results within-F-years—fromthe—-ast
day-upon-which-the-empioyee—nctunliy-worked-for—the-empltoyer
sqeinst-whom—compensetion-tra-ctmimed from the silicosise

{9} No compensation may be paid for death from any
occupational diseases other than silicosis or Jdue to
ionizing radiations wunless ceath results within d-yene 3
years from the last day upon which the employee oactually
worked for the employer against whom compensation is
claimeds except in those cases wnere deoath results during o
pariod of continuous total disability from an occupaticnal
diseoses other than silicosis or ionizing radiations for
which comspensation has been paid or awarded or for which a
claime compensable but for such deaths is on file with the
divisione In such casess compensation shall be paid ta the
hepneficiaries if death resuits within-3-years-from-the--}ast
day-apon-which-the-employee-asctunity-worked-for-the-empltoyer
against-—whom--cowpensetion-is-etnimed from the gccugational
diseasg."

NEW SECTIONe Section 6« Benefits for pneumoconiosisSe
Pneumoconiosis is an occupational disease that is
compensable wunder this chaptere. Howevers any henefits
granted a claimant under this chapter for pneumoconiosis
must be reduceds but not below Zzeros by an amount equal to
the benefits granted the claimant under any program under

federal law that pays benefits for a claimant suffering
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disability from pneunoconiosise

Section 7« Section 39-72-601¢ ACAs i35 amended to read:

"30~-72-601le Pulmonary---speciatist---and--occcupationat
disense--medient-—paneds Hedical _paocle {1} The HMontana
nedical association wmays at least annuallys certify to the
division as puimonary-speciadist nominees three L0 or wore
licensed physicians of the state who-shatt 1g serve opn the
@edical panels At least three of the physiciapns _muyst have
had at the time of certification at least S years® practice
in the diagnosisy cares and treatment of d+seases-—of-—the
pulmonary ¢reet diseases and the interpretation of x-ray
filmsy thereof-end-may——olso-—certify——to-—the——diviston-—-nos
occupational-——disease——specistist-—nominees-—three——or--more
}icensed-physicians-of-the-state—who-have AL Jeast three of
the physicians _must bave bad at the time of certification

qualifications in the diagnosiss cares and treatment of
nonpulmonary occupational diseasese

{2) From the two-++sts list submitted as provided fo-
in this sections the division shall appoint ¢twe--separate
medical--panetsw--One—-paned-—-+3-—the—-puimonsry--speetratist
medicni-panel-and-the--other——is——the-—occupationat--drseese
medicat--panetr——Fhe—diviasion-shati-appoint—from—the-trst-of
pulmonary—speciatist—nominees—three five or mor physicians
to serve on the pulmenary-—specialist medvical panele Fhz

divisiofi-shali-appornt-From the—Iist-of-sccupationvi-—divensn

-B-
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specistist—nominees—three-or-mere-physicisns—to-serve-on-the
occupational-disease—aspecistist-medicoat-panets

{3) If the Montana medical association fails to subdmit
the ewo—-%#+sts list of nominees as provided for in this
sections the division shall appoint 3s members ¢e gf the
medical panels-by-appeinting-—to--the-—-pulmonery-——speciotist
medicat-——-panet-—three panel fiye or more licensed physicians
in the states of-Montana—who Ihree of the pancl sembers must
have had at the +time of appointment at least 5 years®
practice in the diagnosiss cares and treatment of pulmonary
diseases of-the-puimenery—trect ond the interpretation of
x-ray films thereof-—-and-by-appointing-to-the-oceupationeai
disease-medicat-ponel-three-or-more-ticensed--physiciens—-of
the-state-who-have-at-the-time-of-appointment—quatifications
to—-diaqnoasey——care-fory-snd-trest-nenpuisonary-occupationad
disesases,

{4) The pane) megbers shall aopoint one member of the
panel xo be the chairmans™

Section 8« Section 39-72-602y MCAsy is amended to read:

"39-72-602. Proeedure Ipnsurer pay accept liability —-
procedure for medical examination —-—-puimonary--condirtions
when__insurer has not accepted liability- (1) Ao insurer_may

L21 In order to determine the compensability of claims
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under this chapter besed-—on-poimonary—condretiona ghen an
insurer has pot accepted ljiabilitys the following procedure
shatt pust Se followed:

+1¥{a}l The Jdivision shall direct the claimant to a
puimenery-speciatist--whe--+3--8 member of the puimenary
speciodist meudical panel for an examinatione The pudmonary
apec+ni+et Lgnel meaber shall conduct an examination to
determine whether the claimant is totally disabled and is
suffering from e—-putmensry an occupational diseasees The
puimenery-~spectadist panel pesber shall submit a report of
his findings to the divisions

+2¥{h) Fither the claimant or the insurer mays within
20 days after the receipt of the report by the first
poimonary-specinittst panel segbers request that the claimant
be examined by a second peltwmonary—speciatist-who-shalti-be--»
member--of —the-pultmonnary-speciolist-medical panel geaber. If
a second examination is requestedsy the division shaltl direct
the claimant to a second pulwmonery--specintist-—-ond-—the
pulmonery--specvatrst panel megber _wha shall conduct an
axagination to determine whethaer he believes the claimont is
totally disabled and s suffering from e--puimonery ap
eccugational diseases The pulwonery-specistist papnel member
shall submit o report of his findings to the divisione When
a second examination has been requesteds the reports of the

sxaminations shall be submitted to the—pubmonary—apecietist

SB 159
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threc gembers of the medical panel for +ts reviewe A Jedical
papnel eeaber or the panel @ays in oraer to assist the  panel
acmber Qr the pacel in reaching g4 cooclusions coosult with

the claipaot®s attending physicians The tbrege pansl  pepbers
shall issue #ts 3 report concerning the claimint®s physical
condition and whether the claiment is sufferina from an

occupational disease.

$33ic) If a second examindgtion is not reqguasteds the
division shall issue its order determining whether the
ctaimant is entitled to occupational disease hencfits based
on the report of the first examining physicianes If a second
examination is requesteds the division shall issue its order
based on the report of the puimonary--speciatist three

members of the medical panel.

Section 9. Section 39-72-60%+ MCAy is amended to read:
"39-72-605« When nmonpuimonery occupational disease
causes deathe W&hen an occupational diseanse other-thon-o

pubacnery-disease-causes is claimesd to have caused death and
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a claim for death benefits is filed thereforsy the division
shall select at least two physicians who in the division®s
judgment could properly determine the condition ragarding
the decedent*s Jeath in relation to = possible occupational
diseases and the physicians shall examine all available
evidance pertaining to the claim and shall make findings and
report to the divisions The report is prima facie evidence
of fact as to the matters therein contained."

Section 1Je Section 39-T2-606s MCAy s amended to
read:

"39-72~-606. Autopsye Upon the filing of a clainm for
compensation for death caused by an occupational disease
where an  autopsy is necessary to determine the cause of
deaths am autopsy shall be orderes by the division. The
autopsy shall be made under the supervision of the county
coronere The division may designate a duly licensed
physician who is a specialist in sucn examinations to
perform or attend the autopsies and to certify his findings
thereon. fhe findings shall be examined by the physicians
suDmitting reports g report under the——-provisions-——-of
39-F2—664-——amnd 3I9-T2-505 before the final reports report
under those-sectiens-ere that section is submitied to tne
divisions™

Section lle Section 39-72-508sy MCA, is amended to

read:

_12_



[}

10

11

12

13

14

15

i6

17

18

19

20

21

22

23

24

25

LL 0268/01

"39-72~608. Payment of medical examination and autopsy
expensess The expense of the first medical examination as
provided in 39-72-602 eor--39-F2-683 shall be borne by the
insurers The expense of a reexamination shall be borne LY
the dissatisfied party requesting the reexamination. The
expense of the periodic medical examinationse as provided in
319-72-607¢ shall be borne by the party requesting the
periodic medical examinations The expense of the autupsys ds
provided for in 39-72-606s shall be borne by the party
requesting the autopsye"

Section 12« Section 39-T2-610+ MCAy is amended to
read:

*39-72-610- Report of and examinations conducted by
medical rpanel final--end-—exciusive——medical-—evidence-—at
hear+nge. (1) At a hearing held before the division or the
workers® compensation judgey there jis _a rebuttable
presumptjon_that the report of the medical panel and the-two
any medical examinetions--econduweted g@xasination reparts by
members of the medical panel are exetusive-end—final-end--no
other-—medical——evidence——or-additional-medicatl-exominations
are-ndmissiblte correct. Howevery—the-physicinmns—to-which-the
ectsiment-has—been—referred-as-provided-for-i+n—-39~-32-682--or
39-F2-603——moyy——in——eorder-—to-assist-thes-in-resching—their

concinsiony—conautt—with-the-ciaimantts-eattending-physteians

10
11
12
13
14
15
1é
17
18
19
29
21

ez

23

25

LC 0268701

medical informatiop in order to rebut the wmedical

. - t of a_pane) mesher or_a panel reporta™

Section 13e Section 39-72-612¢ MCAs is amended to
read:

"39-T2-612« Rehearing and appeal to workers®
compensation judge. {1} Within 20 days after the division
has issued its order of determination as to whether the
claimant is entitled to benefits under this chapters a party
may request o rehearinge In order to perfect an appeal to
the workers® compensation judges the appealing party must
request a rehearing before the divisione The division may
Jrant a rehaaring ande if a vrehearing is granteds the
division®s final determination shal¥ may not be issued until
after the rehearinge 1f the division does not grant a
rehearings the division®s final deteraination is issued on
the date the rehearing is deniede

{2) Appeals from a final determination of the division
shall be made to the workers® compensation judge within 30

1 ! Jivisi C e . final y . i one
The judges after a hearing held pursuant to 39-T1i-2903 and
39~-T1-2704y shal) make a final determination concerning the
claimant®s claime The judge may overrule the division only
on the basis that the division's determination is:

{a) in viotation of constitutiona)l or statutory

provisions;

SB 138



10
11
12
13
14
is
16
17
18
19
20
21
22
23
24

25

tC 0268,01

(b) in excess of the statutory authority of the
agency;

{c} wmade upnn unlawful procedure;

{d) aoaffected by other error of Yaw;

{e} clearly aorroneous in view of the reliables
probatives and substantiol evidence on the whole record; or

{f) arbitrary or capricious or characterized by abuse
of discretion or ciearly unwarranted exercise of
discretion.®

NEW SECTIONe Section l4. CLosts and attorney fees. (1)
If an insurer requests that a hearing be held before the
division and the <claiem is determined compensable by the
division after the hearing and the insurer does not appea?
the division®s decision to the workers® compensation judges
reasonable costs and attorney feesy as determined by the
divisionys shall De paid to the claimant®s attorney by the
insurere

(2) If an insurer appeals a decision of the division
to the workers® compensation judje or frow the judge to the
supreme court and the claim is determincd compensables
reasonable costs and attorney fecss 35 deturmined hy the
workers® compensation judges shall be paid to the claimant®s
attorney by the insurer for proceedings before the divisions
the workers*® compensation judqes and the supreme courte

Section 15. Section 39-T72-703, MCA, is amended to

-15-
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read:

"39-72-703« No compensation for partial disabilitye. No
compensation as provided in 39-712-701 or—-39-32-F82-sheli-be
is rayable to an employee who is nartially disabled from an
occupational disease."™

Section 16« Section 39-72-T7G4%+ MCAy is amended to
read:

"*39-72-T04e Medical and hospital expensese In addition
to the compensation provided by this chaptere the——foltowing
sheld--be--furnisheds gn employee who Decoses ejither totally

iall isakl £ . 1 _disea .

amounts reasonable medical  servicess hospitaliZatioos
mediciness and othar treatsent agproved Dy the djvisions
tiy--if-an—employee-becomes—totatty--disabied—~Ffrom--an
occupotional--diseasey—he——is—-entitied—to-receiver-without
t+iwitotion—-as-to-iengthof-time—or—dolier-amounty—reasonabis
medicol-servicesr-hospitelizationy—medicinesy-and-such-other
treotwent-as-moy-be-approved-by-the-divisiony
t2¥--hn——employee-——who——suffera——from——an——occupationsd
disense—-os——defrned—in-—-39-F2-31682411y-—but——-who—-+3—-sbie—te
eontinve—in-—employment-—white——heing-——treated-—therefor--is
entitted-—to-—receive~—the-nedicot—servicesy-treatmentsy—on~

medicines—reasonabiy-requiredv-not-exceeding——the--vatve--of

-16—
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$2v588«™

Section 17« Section 39-T7T2-Til. HMCAy is amended to

*39~-72~Tlle Lump-sum and cosprowise settlementse {1}
Na final and binding award made upon any claim pursuasnt to
this chapter may be converted into 2 lump-sum payments in
whole or in parts except as provided in this section or
39-T72=-T12a

{2) Whenever there are contested issues as to an
insurer®s liability for a claim wunder this chapter,
including a claim based on 39-72-405¢4¥{1}s a3 claimant and
an insurer may enter into a full and final compromise
settlement of the claime Howevers no such settlements are
binding on the parties until approved by the division. After
tha division approves 3 full! and final compromise
settlements the claim is closed and the insurer®s liability
for a settled claim is forever releaseds”

Section l8e Section 39-71-20ly MLCAs is amended to
read:

*39-71-201s Administration fund. {1) A workers®
compensation adainistration fund is established out of which
311 costs of administering the Workers* Compensation and
Occupational DODisease Acts and the wvarious occupational
safety acts the division must administer are to be paid upon

lawful appropriatione. The following moneys collected By the
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division snall be deposited in the state treasury to the
credit of the workers® compensation administrative fund and
shall be wused for the administrative expenses of the
givision:

ta}) al1 fees and fines provided in 39-T1-295v and
39-7T1-304v-ond-39-F2-285;

(o) 11 fees paid for inspection of boilers and
issu3nce of licenses to operdting enyineers as required by
Taw;

{c) all fees paid from an assessment on each plan Noe
1. employers plan No. 2 insurers and plan Nos 3y the state
insurance funds The assessments shall te levied against the
preceding calendar year®s gross annual payroll of the plan
Noe 1 employers and the gross annual direct gpremiums
colltected in Montana on the policies of the plan Noe 2
insurerss insuring employers covered under the chapters
during the preceding calendar year. Howevers no assessment
of the plan Noe 1 employer or plan Noe 2 insurer shall be
Tess than $200. The assessments shall be sufficient to fund
the direct costs identified to tha +three plans and an
cquitable portion of the indirect costs based on the ratio
of the preceding fiscal year®s indirect costs distributed to
the plans using proper accounting and cost allocation
procedurvse Plan Nos 3 shall be assessed an amount

sufficient to fund its direct costs and an equitable portion

-18-
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of the indirect costs as referred to above. Other scurces
of ravenues including unexpended funds from the preceding
fiscal years shall be wused to reduce the costs before
levying the assessments.

{2) The administration fund shall be debited with
expenses incurred by the division in the general
adainistration of the provisions of this chapters including
the salaries of its members:s officerses and employees and the
travel expenses of the wmembersy officersse and employeess as
provided for in 2-18-501 through ¢2-18-503s as omendede
incurred while on the business of the division either within
or without the state.

(3} Oisbursements from the administration money shall
be made after being approved by the Cdivision upon claim
therefor.™

Section 19. Repealer. Sections 39-72-205y 39-72-306
through 39-72-309, 39-72-501 through 39-72-508y 219-T2-603,
39-T2~604¢ 39-T72-T02s 39-72-T10s and 39-72-T13es MCAs are
repeal ede

Section 20. Lodificatione The code commissioner shald
codify section 6 of this act in Title 39, chapter TZs part
5S¢ and section 14 of this act in Title 39y chapter 72y part
69 and the provisions of those parts applys respectivelys to
section & and section l&.

-tnd~

-19-
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Approved by Committee
on Labor & Employment

Relations
1 i disablemente %Disability“ s ®total disability™s and "totally
2 INTRODY Y 2 disabled® are synonymous wWith "disablesent®s but they have
3 BY REQUESTY OF THE DEPARTMENT OF LABOR AND INDUSTRG 3 no reference to “partial persanent disability®.

F
+

{4) ®"Division” is as defined in 39-T1-116(5).

S A BILL FOR AN ACT ENTITLED: ™AN ACT TO GENERALLY REVISE THE 5 {5} “Employee” is as defined in 39-T7T1~-11B.

& OCCUPATIONAL DISEASE ACT OF MONTANA; AMENDING SECTIONS & {6) ©“Employer®™ is as defined in 39-T1-117.

7 39-T1-201y 39-72-102, 39-T2-305, 39-72-402¢ 3I9-T72-405, 7 {7y *"Husband® is as defined in 39-T1-116(T).

B 39-72-406y 39-T2-60ly 39-72-602¢ 39-12-605¢ 39-T2-6069 ] (3} ®Independent contractor®” is as defined in
9 39-72-608y 39-T2-610y 39-T2-612+ 39-T2-T03s 3I9-T2-T04+ AND 9 .39-1'1—120.

10 39-72-Tlliy MCA; AND REPEALING SECTIONS 39-72-205, 39~72-306 10 (9} “Insurer® is as definaed in 39-71-1156(8). ¥re—term
11 THROUGH 39-72-309y 39-72-501 THROUGH 39-72-508, 39-T2-603s 11 incltudesr-on-employer-who—is-set f-insured-under——compensetion
12 39~T2-604¢ 39-T2-T02s 33-T2-T10s AND 39-T2-T12y MCA."™ 12 plon-Nos—iv

13 13 (10) "Invalid™ is as defined in 39-71-116{%)}).

14 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 14 {11) Fhe-term “occupotioned lccupational disease™ shald
15 Section le Section 39-T2-1024 MCA, is 3mended to read: 15 meon peans all diseases arising out of or contracted from
16 *39~-72-102+« Definitionse As used in this chapters 16 and in the course of employmentes

17 unless the context requires otherwises the following 17 {12) "Order™ is as defined in 39-T1-116(10).

18 definitions apply: 18 €13) "Pneumoconiosis™ means 3 chronic dust disease of
13 {1} "Beneficiary" is as defined in 39-T1-116(2}. 19 the 1lungs arising out of employment in coal mines and
20 {Z) ™Child" is as defined in 39-71-116{4). 20 includes anthracosisy coal workers® pneumoconiosise
21 (3) ™"Disablement™ means the event of becoming 21 silicosise or anthracosilicosis arising out ‘of such
22 physically incapacitated by reason of an occupational 22 employments

23 disease from performing eny work for-resunerstion-or--prefie 23 (14} "SiVicosis™ means a chronic disease of the Tungs
24 in__the pormal labor markete Siticosiss when complicated by 24 caused by the prolonged inhalation of silicon dioxide
25 active pulmonary tuberculosiss is presumed to be total 25 {Si02)e characterized by small discrete nodules of Ffibrous

5B 150
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tissue similarly disseminated throughout both Tungs cousing
the characteristic x-ray pattern and by other variable
clinical manifestationse

(15) "“wWages™ is as defined in 39-T1-116(20U)«

(16) "Wife” is as defined in 39-Tl-1156(21).

(17) *"vear™ is as defined in 39-T1-115(6} and
39-T1-116(22})e™

Section 2. Section 39-72-305+ MCAv is amended to reads:

*39-72-305« Right to compensation exclusive remedy ==
uniosured. _esployerse (l) The right to recover compensation
pursuant to the provisions of this chapter for occupational
diseases sustained by an employee and arising out of and in
the course of h#s employments whether resulting in death or
noty sheli--be j5 the exclusive rg-edy therefor against the
an employer stecting-to—be-bound-—by--ond——subject—-to-—this
cheptery—-except—as-—to-such-empioyees—as-shait-reject~-this
chapter-as-provided-heredn who s proparly insured uader the
Morkers® Cospensation ACt and the Occupatiopnal Risease Act
of Hontana.

1zl The provisions of the Morkers® (ompensation Act
relating to uninsured semplayers and henefits due upinsured
claimants apply to and are  incorporated as pact of this
chapters®

Section 3« Section 39-7T2-402¢ MCAy is amended to read:

®39-72-402. Practice and procedure == applicability of
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Horkers® Compensation Acte (1) ¥he Except as othermise
provided _in _this chapters the practice and procedure
prescribed in the HWorkers® Compensation Act shali-—-eppty
apiplies to all proceedings wunder this chaptery-except-es
hereinafter-otherwise—provided.

{21 _Sectigos 39-T1-304+ 39-11-408s

39-71-503,

Section 4. Section 39-72-405s MCAe is amended to read:

*39-T72-405. General limitations on payment of
compensation to disabled employee —— exceptions. (1) Except
as provided for in this sections <compensation may not be
paid when the tlast day of the injurious exposure of the
employee to the hazard of the occupational disease has
occurred prior to July le 1959

t23-—~No-conpensation—mey-be—paid-for-a-—-diseaser—-oth
then~--siticosis——or-——due-to-ionizing-rediationr—untess—toted
disaditity-results—within—128-days—from—the—-tast—-day—-upon
which--the-employee—actuaity—worked—for—the-empltoyer-ageinst
whos-compensation—+s-cleineds—Howevery——the~—divisiony——apon
qood-—cause—showny—may-waive—this—-timitation-in-the-interest
of-justicey—but—in—any-case—the—perivd-maynot-—be-—extended
to——more—than—i—-yesr—fremthe-date—of-tast-employment—by-the

employers

—f—



10

11

i2

13

14

15

16

17

18

19

20

21

22

23

24

LC 0268701

+33{2) Except as provided for in subsection t4% {3) of
this sections no compensation may be paid Ffor silicosis
unless during the B8 years immediately preceding the
disabYement the injured employee has been exposed to harmful
quantities of silicon dioxide dust for a total period of not
Tess than 14000 workshifts in employment in this state and
unless total disability results within 4 3 years from the
last day upon which the employee actually worked for the
employer against whom compensation is claimed.

+43(3) A silicotic employee who is discharged by his
employer to escape liability for silicosis benefits under
this chapter is eligible to receive compensation under this
chapter when totally disabled if he has 700 actual
workshifts since January 1le 1954 for that ewmployer. When
any employee in employment on or after January le 1959
because he bhas an occupational disease incurred in and
caused by such employment which is not yet disablinge s
discharged or transferred from the employsent in which he is
engaged or when he ceases his employment and it is in facte
as deteramined by the medical panels inadvisable for him on
account of a nondisabling occupational disease to continue
in employment and he suffers wage 1Joss by reason of the
discharges transfers or cessations the division may alYlow
compensation on account thereof as it considers justs not

exceeding $10+000"
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Section 5. Section 39-72-406y MCAy is amended to read:

®39-T72-406« General limitations on payment of death
benefits — exceptionse. Compensation shall be paid tc the
beneficiaries of every employee covered by this chapter in
cases where death results from an occupational disease
arising out of his esploysenty subject to the following
conditions:

(1} Except as provided for in 39-T2-405¢43 (3]
compensation may not be paid when the last day of Injurious
exposure of the employee to the hazards of the occupational
diseases occurred prior to July 1ls 1959

{2) No compensation may be paid for death from
silicosis unless during the 8 vyears immediately preceding
the disablement the deceased employee has been exposed to
harmful gquantities of silicon dioxide dust for a period of
not less than 14000 workshifts in esployment in this state.

{3) No compensation wmay be paid for death from
silicosis unless the death results within & 3 years from the
last day wpon which the employee actually worked for the
employer against whom compensation is claimeds except in
those cases where death results during a period of
continuous total disability from silicosis for which
compensation has been paid or awarded or for which a claime
compensable but for such deaths is on file with the

divisions In such casesy compensation shall be paid tg the
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begeficjarias if death results within—¥-yeors—from-the--}ast
day-apon—which—the—employee—actualty-worked-for-the—euptoyer
agoinst—whon-compensetion-+a-ctaimed from the sjilicgosise

(4} MNo compensation may be paid for death from any
occupational diseasey other than silicosis or due to
fonizing radiations wunless death results within t—year 3
¥pars from the last day upon which the employee actually
worked for the employer against whos compensation is
claimeds @xcept in those cases where death results during a
period of continuous total disabitity from an occupational
diseases other than silicosis or ionizing radiatione for
which compensation has been paid or awarded or for which a
claims compensasble but for such deathe is on file with the
divisions 1In such casess compensation shall be paid tao the
bensficiacias if death results within-3—yesrs-from-tie—-last
day-upon-which—the-employee—octuatiy-worked-for-the-employer
sgeinst--whom——compensotion-is-elsimed from the occupational
disease.™

uﬁifﬁﬁnllnu. Section 6+ Benefits for pneumoconiosise
Pneumoconiosis is an occupational disease that is
compensable wunder this chapter. Howevers any benefits
granted a claimant under this chapter for pneumoconiosis
must be reduceds but not below zeros by an amount equal to
the benefits granted the claimant under any program under

federal law that pays benefits for a clziment suffering
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disability from pneumoconiosiss

Section 7. Section 39-72-601s HCAe is amended to read:

"39-T2-601. Puimonary--——speciatist———and--occupationalt
disease—-medical--paneds Medical panele (1} The Montana
medical association mays at Yeast annuallys certify to the
division as pulmonary-specialist nominees three 10 or more
ticensed physicians of the state who-sheit to_serve on the
medical panela AL laoast three of the physicians asust have
had at the time of certification at least 5 years®' practice
in the diagnosise carey and treatment of diseases—~of--the
pulmonary ¢reet diseases and the interpretation of x-ray
filmsy thereof-end-may--eiseo-—certify—-to—-the--division-—-as
oecupetionsi—disesse——speciatist-—nominees——three—-or—-more
Heensed-physicions—of-the-state-who-have At least three of
the physiciaps must have had at the time of certification
quatifications in the diagnosises cares and treatment of
nonpul monary occupational diseases.

(2) From the two-%ises ljst submitted as provided ior
in this sections the division shall appoint twe-—sepoarste
sedicat-—-panetsv--8ne—~panet——is—~the--putmonery-—-speeiatist
nedicat-panei—and-the—-other——is——the——occupationsi--disease
wedieet--panebv——Fhe—division-sheti-appoint—Ffrom—the—tist—of
puimonary—speciatist-nominees—three five or more physicians
to serve on the pulmonery--specialist medical pzanecl. Fhe

division-sheli-appoint-fromthe-tist-of-occupational-disense

-8
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speeiatist-nowinees—-three—or—nore—physiciens—to-serve-on—the
sccupational-disease—speciatist-medicat-panets

(3) If the Montana medical association fails to submit
the ewo-3¥+stks ljst of nominees as provided for in this
sections the division shall appoint 35 members ¢o af the
medical panets—by-appointing——to-—the—-puimonery--specieotist
medicat-—-panel-—three panel five or more licensed physicians
in the states of-Montens-whe Ihras of the pane)l seshers sust
have had at the time of appointment at least 5 years*
practice in the diagnosiss cares and treatment of pulmonary
diseases of-the-puimonery-traect and the interpretation of
x-ray films thereof-—-and—by—appeinting-to-the-occupetioned
disease-nedicai-panei—three—or-wore-3lieensed—physicians—of
the-state-whe-have-st—the-time—of-appointment—quatificetions
to—-dieagnosey——-core-fory—and-trest-nonpuimonsry-occupationet
diseases.

{4} _Ihe pangl sembers shal) appoint one sesber of the
papnel to be the chairmana®

Section 8. Section 39-72-602¢ MCAy is amended to read:

"39-72-602. Preecedure Insurer »3y accept liability —-
procedure for medical examination -—-—-puimonsry--condietions
mhen___insurer has not accepted liabilitye £1) An insurer say

t liabili £ 1ai 4 thi 3 i .
. . . it t 1ai

i2) In order to determine the compensability of claims
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under this chapter bdesed -sn—puimneonary-cenditions yhen an
insurer has got accepted liahility» the following procedure
shedt mist be followed:

++3{a) The division shall direct the claimant to a
puteonery-spectatiot-—who--is—e wmember of the puiwenery
specintist medical panel for an examination. The puiwonery
speciadist panel sesbar shall conduct an examination +to

determine whether the claimant is totally disabled and is

.suff-ring from a--puimonery an occupational disease. The

pulmonory——-speciedist panel seaber shall submit a report of
his findings to the divisions

t231h) Either the claimant or the insurer mays within
20 days after the recelpt of the report by the first
puimonery-speeialist panal sesbere request that the claimant
be examined by a second pulmonary-speciotist-who-shait-be--o
sember —of-the-pulsonary—specialist-nediced panel pgmbere If
3 second examination is requesteds the division shall direct
the claismant to a second podsenery- -speciatist--ond-—the
puimonasry——specialiat panel smesber wha shall conduct an
examination to determine whether he believes the claimant is
totalty disabled and is suffering from eo--putmonary an
occupatiognal diseases The puimonery—speeioli+st panel member
shall submit a report of his findings to the division. When
a second examination has been requesteds the reports of the

examinations shall be submitted to the-puimonary-specieatist

L
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thrag mombers of the medical panel for +¢s reviewe A @edical
panel member or the pane] says in order to assist the  papel
scsber  or _the panel io reaching a conclusions coosult with
Lthe claimant®s attending physicians The three panel meshers
shall issue #ts 3 report concerning the claimant®s physical
condition and whether the claimant Iis suffering from an
occupational diseases

t+33ic) If a second examination is not requesteds the
division shall issue its order determining whether the
ctaimant is entitled to occupational disease benefits based
on the report of the first examining physicians If a second
examination is requested, the division shall issue its order
based on the report of the poimonery-—specialist Lthree
mesbers of the medical panele.

idy _For the purpose of reviewing the reparts af the
exasinations and issuing the report under subsection (2)3ihls
the three pesbers of the sedical panel shall be the twa
mesbers of the panel who examined the claimant apd the panel
chairmans If the pacel chairwan has examiged _the claisaots
the _panel. chajrman shall appoiot  anacthar member of the
medical pagal to be the thicd meabars™

Section 9. Section 39-72-605¢ MCAy is agmended to read:

"39-72-605. When nenpuimonery occupatienal disease
causes deathe When an occupational disease other-thon-e

painonery—disease—couses j5 Claimed to haye caused death and
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a claim for death benefits is filed therefors the division
shall select at least two physicians who in the division's
judgment could properly determine the condition reg9arding
the decedent®s death in relation to a possible occupational
diseasey and the physicians shall examine all available
evidence pertaining to the claim and shall make findings and
report to the divisione The report is prima facie evidence
of fact as to the matters therein contained.®

Section 10e Section 39-72-606y MNCAs is amended to
read:

®39-72-606+ Autopsye Upon the filing of a claim for
compensation for death caused by an occupational disease
where an autopsy @S necessary to determine the cause of
deaths an autopsy shall be ordered by the divisione The
autopsy shall be made under the supervision of the county
coronere The division may designate a duly ticensed
physician who is a specialist in such examinations te
perforsm or attend the autopsies and to certify his findings
thereons The findings shall be examined by the physicians
submitting reperts a__greport under the——-provisions———of
39-F2-664——ond 39~T72-605 before the final repores repori
under those-sections-ere that section is submitted to the
divisions™

Section lle Section 39-72-608y MCA, is amenced to

reads:
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%39-72-508. Payment of medical examination and autopsy
expensess The expense of the first medical examination as
provided in 39-7T2-602 er--39-32-6683 shall be borne by the
insurere The expense of a reexamination shall be borne by
the dissatisfied party requesting the reexamination. The
expense of the periodic medical examinationss as provided in
39-72-607+ shall obe borne by the party requesting the
periodic medical examination. The expense of the autopsys as
provided for in 39-7T2-606¢+ shall be borne by the party
requesting the autopsy.®

Section 12« Section 39-72-610+ MCAe is owended to
read:

"39-72-610. Report of and examinations conducted by
medical panel finel-—ond-—exciusive--nedicad--evidence--at
hearinge (1} At a hearing held before the division or the
workers® compensation judges there is __a___rebuttable
presumptign_that the report of the medical panel and the—two
any wedical exeminetions-—-eonducted axaminatioo regaorts by

members of the medical panel are exelusive-ond-finst-and--ne
other- —medical--evidence-—or-oadditional-medicot-exsminetions
are—admissibie correct. Howevervy-the-physicinans—to-which-the
etaimeant—hes—been—referred-aas-provided—for—im -39-32-602--or
39-3¥2-683-—mayy——in-—order——to-assist—them—in-resching—their
conclusiony-consutt-with-the-ciaimant*s-ettending-physicians

21 T lai he i iditicnal
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sedical _inforsation in order to rebut the medical

Section 13s Section 39-T2-612y MCAy is amended to
read:

*39-T2-612. Rehearing and appeal to workers®
compensation judgee (1) Within 20 days after the division
has issued its order of determination as to whether the
claimant is entitled to benefits under this chaptere a party
.may request a rehearinge In order to perfect an appeal to
the workers® compensation judges the appealing party must
request a rehearing before the division. The division may
grant a rehearing andes #f a rehearing is granteds the
division's final determination she¥? gay not be issued until
after the rehearinge If the division does not grant a
rehearings the division's final determination is issued on
the date the rehearing is denied.

(2) Appeals from a final determination of the division
shall be wmade to the workers® compensation judge within 30
days after the division has issued its final determination.
The judgee after a hearing held pursuant to 39-T71-2903 and
39-71-2904+ shall make a final determination concerning the
claimant®s claime The judge may overrule the division only
on the basis that the division®s determination is:

{a) in violation of constitutional or statutory

provisions;

-14- RS
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(b} in excess of the statutory authority of the
agency;

(c) made upon unlawful procedure;

{d) affected by other error of lamw;

{e} clearly erroneous in view of the reliables
probatives and substantial evidence on the whole record; or

{f) arbditrary or capricious or characterized by abuse
of discretion ovl clearly unwarranted exercise of
discretion.”

NEM SECTIOMN. Section 14. Costs and attorney fees. (1)
If an insurer requests that a hearing be held before the
division and the claim is determined compensable by the
division after the hearing and the insurer does not appeal
the division®s decision to the workers® compensation judges
reasonable costs and attorney feess as determined by the
divisions shall be paid to the claimant’s attorney by the
insurera

(2) If an insurer appeals a decision of the division
to the gorkers' compensation judge or from the judge to the
supreme court and the claim is determined compensablay
reasonable costs and attorney feese as determined by the
workers® compensation judges shall be paid to the claimant’s
attorney by the insurer for proceadings before the divisione
the workers® compensation judges and the supreme courte

Section 15« Section 39-72-T03y MCAsy is amended to

-l15-
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read:

*39-T72-703. No compensation for partial disability. No
compensation as provided in 39-72-701 er-39-F2-F82-sheti-be
is payable to an employee who is partially disabled from an
occupational disease.®

Section 16. Section 39-72-TO4» MCAy is amended to
read:

*39-72-T0O4e MNedical and hospital expensese In addition

to the compensation provided by this chapters the——foltlowing

sheli--be-—furnisheds ap caployee whao becoaes either totally

t1r-—if-on-enpioyee—becomes-tototiy-—disabied-—from-—on
occupationat--diseasey—he—is-—entitied-to-receiver—without
1w totion-es-to-length—of-time—cr-dodler-amounty-reasonebie
wmedicot-servicesy-hospitatizotiony-medicinesy-ond-such-other
treatment-as-aay-be-approved-by—the-divisions

t2y-—An——enpleyee——who—suffers--from——-en—~occupationst
disease—-as-—defined-——in—39-F2-102 1) --but-~who-t3-obie—-to
eentinte—in——enployment——white——being--trested--therefor-——is
entitied——to-—receive-—the-nedicol-servicesy—treatmentay—ond

medicines—reasonchblty-requiredv-not—exceeding-—the——vatve--—of

-16~
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$2vy566%"

Section 17. Section 39-T2-Tlle MCAy is amended to

"39-T72-Tlle Lump-sum and compromise settlements. (1}
No final and binding award made upon any claim pursuant to
this chapter may be converted into a lump-sum payments in
whole or in parts except as provided in this section or
39-72-712«

(2) Whenever there are contested issues as to an
insurer®s liability for a claim under this chapters
including a claim based on 39-72-405¢4¥{3)s a cClaimant and
an insurer may enter inte a full and final compromise
settlement of the claims Howevers no such settlements are
binding on the parties until approved by the divisione After
the division approves a full and final comprosise
settlements the claim is closed and the insurer*s 1liability
for a settled claim is forever released."

Section 18« Section 39-7T1-201le MCAs is amended to
read:

"39-7T1-201e Administration fund. (1} A workers®
compensation administration fund is established out of which
all costs of administering the Workers® Compensation and
Dccupational Disease Acts and the various occupational
safety acts the division must administer are to be paid upon

lawful appropriationes The following moneys collected by the
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division shall be deposited in the state treasury to the
credit of the workers® compensation administrative fund and
shall be wused for the adwministrative expenses of the
division:

{a) all fees and fines provided in 39-71-205y and
39-71-304v-end-39-32-205;

(b} al1 fees paid for inspection of bollers and

issuance of licenses to operating engineers as required by

a3

{c) all fees paid from an assessment on each plan No.
1 employers plan Noe 2 insurery and plan Ko« 3y the state
insurance fund. The assessmonts shall be levied against the
preceding caltendar year®s gross annual payroll of the plan
Noe 1 employers and the gross annual direct preniums
collected in Montana on the policies of the plan No. 2
insurerse insuring employers covered under the chapters
during the preceding calendar year. Howevers no assessaent
of the plan NKoe 1 employer or plan Noe 2 insurer shall be
less than $200. The assessmonts shall be sufficient to fund
the direct costs identified to the three plans and an
cquitable portion of the indirect costs based on the ratio
of the preceding fiscal year®s indirect costs distributed to
the plans wusing proper accounting and cost allocation
procedurese Plan Noe 3 shall be assessed an amount

sufficient to fund its direct costs and an equitable portion

~18- .
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of the indirect costs as referred to abovees Other sources
of revenues including unexpended funds from the preceding
fiscal vyears shall be wused to reduce the costs before
Tevying the assessmentse

{2) The administration fund shall be debited with
expenses incurred by the division in the general
administration of the provisions of this chapters including
the salaries of its memberse officerss and employees and the
travel expenses of the memberss officerss and employeess as
provided for in 2-18-501 through 2-18-503+ as amendeds
incurred while on the business of the division either within
or without the state.

{3) Disbursements from the adaministration money shall
be made after being approved by the division upon claim
therefor.™

Section 19. Repealer. Sections 39-72-205, 39-72-306
through 39-T2-309s 39-72-501 through 39-72-508s 39-72-603s
39-72-604y 39-T2-T02+ 3I9-T2-T10e and 39-T2-713s HlA., are
repealedf

Section 20« Codification. The code commissioner shaltl
codify section 6 of this act In Title 39+ chapter 72+ part
5S¢ and section 14 of this act in Title 39+ chapter T2s part
69 and the provisions of those parts applys respectivelys to
section & and section 1l&.

-End-
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1 %ﬁ& BILZNO- Wivh 1 disablement. ®Disability®s “total disability"s and "totally

2 INTRUDU? X f 2 disabled® are synonymous with "disablement™s but they have
3 BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTR 3 no reference to ®partial persanent disability®.

4 . {4) “Division® is as defined in 39-T1-116{5}«

5 A BILL FOR AN ACT ENTITLED: ™AN ACT TO GENERALLY REVISE THE s (S} “Employee™ is as defined in 39-71-11B.

& GCCUPATIONAL DISEASE ALY OF MONTANA; AMENDING SECTIONS ] {6} “Employer®™ is as defined in 39-T1-117.

T 39-71-201» 39-72~-102, 39-T2-305¢ 39-T2-402e 3I9-T2-4093, T (7Y *™Husband™ is as defined in 39-T1-116{7T}.

8 39-72-406y 39-T2-601s 39-72-602s 39-72-605y 39-T2-606, ] {8) *Independent contractor® is as defined in
9 39-72-608y 39-72-6109 39-72-6129 39-T72-T03, 39-T2-TO4&s AND 9 .39—11‘120.

10 39-72-Tlle MCA; AND REPEALING SECTIONS 39-72-205, 39-72-306 10 {9) “Insurer® is as defined in 39-TI-116(8)s Fhre—ters
11 THROUGH 39-T2-309y 39-72-501 THROUGH 39-72-5084 39-T2-603, 11 qummmm"»ewm
12 39-72~604y 39-T72-T02¢ 39-T2-T10sy AND 39-T2-Ti3, MCAW" 12 ptan—Nov—1w

13 13 {10) "Invalid® is as defined in 39-T1-116({9).

14 8E IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 14 {11) ¥he-tere “oeceupetiona?® (ccupatinoal Jdisease™ shadd
15 Section ls Section 39-72-102¢ MCAs is amended to read: 15 meon @means all diseases arising out of or contracted from
| ¥ %39-72-102. Definitionse As wused in this chaptery 16 and in the course of employment.

17 uniless the context requires otherwiser the Ffollowing 17 {12) *Order” is as defined in 39-T1-116{10).

18 definitions apply: 18 {13) "Pneumoconliosis®™ means 3 chronic dust disease of
19 {1) *Beneficiary™ is as defined in 39-T1-116(2}. 19 the 1lungs arising out of employment in cocal mines and
20 {2) *=Child*¥ is as defined in 39-71-116(4). 20 includes anthracosise coal workers® pneumoconiosise
21 {3) "Disablement™ means the event of becoming 21 siticosise or anthracosilicosis arising out of such
22 physically incapacitated by reason of an occupational 22 emnploymente.

23 disease from performing sny work for-resuneration-or——profit 23 (14) *"SHicosis™ means 3 chronic disease of the 1lungs
24 in__the normal labor markete. Silicosiss when cowmplicated by 24 caused by the prolonged inhalation of silicen dioxide
25 active pulmonary tuberculosise is presused to be total 25 {5i02})}s characterized by small discrete nodules of fibrous

-2 S8 |56
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tissue similarly disseminated throughout both lungs causing
the characteristic x-ray pattern and by other wvariable
clinical manifestationse.

{15) "Mages™ is as defined in 39-T1-115(20).

(16) "Wifa® is as defined in 39-T1-115(21}e

{17} "Year™® is as definad in 39-7T1-116(&6) and
39-TL-116({22)."

Section 2« Section 39-72-305+ MCAr is amended to read:

*39-T2-305« Right to compensation exclusive remedy ==
uilnsurad esployerse £1) The right to recover compensation
pursuant to the provisions of this chapter for occupational
diseases sustained by an employee and arising out of and in
the course of his omployment: whether resulting in death or
noty she¥l--be js the exclusive remedy therefor against ¢the
an employer stecting-to-be—bound--by--end--subject--tdé——this
chaptery--except——ns——te—such-ewpioyeses-ss-sheli—reject-this
chepter-as-provided-hereén uho is properly icsured under the

Section 3« Section 39-T72-4024+ MCAy is amended to read:

*39-72-402. Practice and procedure == applicability of

-3
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dorkers® Comp asation. Act. {1} ¥he Except as otherwise
provided _in this chapters tha practice and procedure
prescribed in the MWorkers® Compensation Act shedd--eppily
apapties to all proceedings under this chapterv-except-as

heretnefter-otherwise—provided.

Section 4. Section 39~T72-405s MCA+ is amended to read:

"39-T72-405. General limitations on payment of
compensation to disabled employee — exceptions. (1) Except
as provided for in this sections compensation way not be
paid when the last day of the injurious exposure of the
employee to the hazard of the occupational disease has
occurred prior to July les 1959

t2y——No—-compensation—mey-be-paid-for-a-—disesser-—other
then——siticosis——er--due-to-ionizing-radiationy-untess-tote’
disabitity-resvice-within-i26-deys-from—the--Fast-—day—-upon
which-—the-esployee—actuaity—woried—for—the-employer-ageinst
whom-compensetion—is—cteineds—Howeverv——the——divisiony——upon
good—cause—showny-may—woive-this—Fimitation—in—the-interest
of—justicey—but—in-ony-cose-the—period-may-not-—be-—extended
to—nore—then—i—-yesr—fron-the—date—of-tast-employment—by—the
employery

-4
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+33(21 Except as provided for in subsection ¢4} {3) of
this sections no compensation may be paid for silicosis
unless during the 8 years immediately preceding the
disablement the injured employee has been exposed to harmful
quantities of silicon dioxide dust for a total period of not
Tess than 19000 workshifts in employment in this state and
unless total disability results within 4 3 years from the
last day upon which the employee actually worked for the
employer against whom compensation Is claimeds

$4¥13) A silicotic employee who is dischafged by his
employer to escape liability for silicosis Dbenefits under
this chapter is eligible to receive compensation under this
chapter when totally disabled if he has 700 actual
workshifts since January 1le 1954s for that emplover. When
any employee in employsent on or after January 1« 1959
because he has an occupational disease incurred in and
caused by such employment which is not yet disablings is
discharged or transferred from the employment in which he is
engaged or when he ceases his employment and it is in factse
as determined by the medical panels inadvisable for him on
account of a nondisabling occupational disease to continue
in employment and he suffers wage loss by reason of the
discharges transfery or cessations the division may allow
compensation on account thereof as it considers juste not

exceeding $10+000."
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Section 5. Section 39-72-406y MCAy is amended to read:
*39-72-406« General limitations on payment of death
benefits —— exceptions. Compensation shall bs paid to the
bencficiaries of every employee covered by this chapter in
cases where death results from an occupational disease
arising out of his eaployments subject to the following

conditions?

(1) Except as provided for in 39-T2-405¢4¥13)»

'coapensation may not be paid when the last day of injurious

exposure of the employee to the hazards of the occupational
diseases occurred prior to July 1le 1959.

{2) No compensation may be paid for death from
siticosis unless during the 8 vyears immediately preceding
the disablement the deceased employee has been exposed to
haraful quantities of silicon dioxide dust for a period of
not less than 1+000 workshifts in employment in this state.

(3) No compensation may be paid for death from
stlicosis unless the death results within 4 3 years from the
last day wupon which the employee actually worked for the
employer against whom compensation is claimeds except in
those cases where death results during a period of
continuous total disability from silicosis for which
compansation has been paid or awarded or for which a claime
compensable but for such deaths is on file with the

divisione In such casess compensation shall be paid 1o the

~  SB 150
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bepaficiacries if death resul tas within-F-yesrs—frow—the-—Sase
day-upon-which—-the—employee-sctunity-worked- for-the-employer
agarnst-whom-compensation-ia-etarmed from the siligosise

{4) No compensaetion @say be paid for death from any
occupational diseases other than silicosis or due to
fonizing radiations unless death results within t—yeer 3
yeacs from the Yast day upon which the employee actually
worked for the employer against whom compensation is
claieeds except in those cases where death results during a
peviod of continuous total disability from an occupational
disessaes other than silicosis or ionizing rvadiations for
which compensation has been paid or awarded or for which a
claime compensable dbut for such deathe is on file with the
divisione In such casess compensation shall be paid to the
heaneficiariss if death results witihin-i—years-from—thd-—$aat
doy—upon—which—the-employee—setuatiy-worked-for—the—empioyer
ageinst——whos——-compensstion-ie-cianimed frog the occupational
diseasge"

NER _SECTION. Section 6. Benefits for pneumoconiosise
Pneymoconiosis is an occupational disease that s
cospensable under this chaptere Howevery any benefits
granted a claimant under this chapter for pneumoconiosis
must be reducedy but not below zeros by an amount equal to
the benefits granted the claimant under any program under

federal law that pays benefits for a claimant suffering

-7

[ ]

-

v @

10
11
12
13
14
15
15
17
18
19
20
21

22

24

2%

LC 0268/01

disability froa pneumoccniosise

Section T. Section 39-T2-60ly MCAe is amended to read:

"30-72-60le Puimonary--——speciotist———end--occupationad
disease--medicot--paneds Madical _panels (1) The HMontana
medical association maye at least annuallyy certify to the
division as pulwonery-speciatist nominees three 10 or more
licensed physicians of the state who-she¥t to serve on the
medical panels At leas: three of the physicians must bhave
had at the time of certification at least 5 years® practice
in the diagnosise cares and treatment of diseases——of--the
pulmonary ¢reet disgases and the interpretation of x-ray
filmsy thereof-end-may—-etso—ecertify——to--the-—division——as
oecupationat—discese—-speciatist-——rneninees-—three——or—-more
FHeensed-physicians—-of-the-stote-who—have At least three of
the physicians sust _bave had at the time of certification
qualifications in the diagnosisy cares and treatment of
nonpulmonary occupational diseasese

{2} From the two—}ists list submitted as provided fo
in this sections the division shall appoint ¢two-—separate
wedical--penelse—~ne--pened-——is-—the——-putmonery-—speciatist
medicat-panet-and—the——other—is-—the——occupationai--disease
wedicai~--panets—Fhe—diviston—shald-appoint—from—the—tist—of
pulmonary—spectalist-noninees—three five or more physicians
to serve on the pultmonary--specindist medical panel. Fhe

divivion—sheil-appoint-frea—the-Fist—of-occupstional-disense
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specinlist-nominees—three—or-nove—physicians—to—serve-on—the
occupationat~disease—aspeciotist-medicat-panets

{3} If the Montana medical association fails to submit
the twe-dists list of nominees as provided for in this
sections the division shall appoint as members ¢o gf the
medical paneds-by-sppointing--to——the—pulmonery-—speciatist
medicet--panet-—three pgangl fiye or more licensed physicians
in the states of-Hentens—whe Ihrae of the panel sesbers wust
have had at the time of appointment at least 5 years®
practice in the diagnosiss cares and treatment of pulmanary
diseases of-the-puimonary-treet and the interpretation of
x-ray films thereof-—and-by-sppeinting-to-the—occupationed
discase—nedicat-panei-three-or-more—iicensed-~physiciens—of
the-stete-who—have-st—the-time—of -appointment—quatificotions
to—-diagnosey—~-care—fory-ond-trest-nonpuimonery—occupstionst
diseases.

i4) _The panel wembors sball appoint ona oesber of the
panel to be the chajrmana®

Section 8. Section 39-72-602¢ MCAs is amended to read:

"39-T2-602. Proeedure Insurer may accept liability -
procedure for medical examination -—-puimonery--conditions
i . I i liapility. £1) Ap i
accept liabjlity for a claim under _this cbapter Dlased gn
informati bmitted to it lai

123 1n order to determine the compensability of claims
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under this chapter besed— -on—puimcnary-conditions gyhean an
dosursc has not accepted 1iabilitye the following procedure
shedd myst be followed:

tLal The division shall direct the claimant to a
puinonery-speciatist-~who—-+s—s wmember of the puimonery
speciobist medical panel for an examination. The puimonery
speeiadist pangl seshar shall conduct an examination to
determine whether the claisant is totally disabled and is
suffering from a—puimonery an occupational disease. The
puinonery—-specialtist pansl _mesber shall submit a report of
his findings to the divisions

{t29ih) Either the claimant or the insurer mays within
20 days after the receipt of the raeport by the first
potnonery—specieatist panel sembares request that the claisant
be examined by a second pubmonary-speciatist-who-shott-be-—-e
mesber—of-the-pulnonary-speciolist-wedical panel pamber. If
3 second examination is requesteds the division shall direct
the claimant to a3 second pulwmonsry--specisltist——and-—the
puimonary——speciotist panqal esesher who shall conduct an
exanination to deterwmine whether he believes the claimant is
totally disabled and is suffering from e--puimenery an
pccupational diseases The puimonery—specistist panel mesber
shall subwit a report of his findings to the division. When
a second examination has been requesteds the reports of the

examinations shall be submitted to the-pulwmonary-specietist

-10- S 180
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three sembers of the medical panel for +ts reviews A _padical
papel sexher or the panel saye In order to assist the panal
member  or the ponel io reaching.a cooclusions consult with
the claisaot®s attending physiciaps The threu panel pesbers
shall issue +#ts a report concerning the claiwmant’s physical
condition and whether the claimant is suffering from an
occupational diseases

t3ic)l If a second examination is not requesteds the
division shall issue its order datermining whether the
claimant is entitled to occupational disease banefits based
on the report of the first examining physiciane If 3 second
examination is requesteds the division shall issue its order
based on the report of the puimonery--speeietiot thres
sembers of the medical panele.

sedical panel to be the third sesbers"
Section 9« Section 39-T2-605+ MCAs is amended to read:
"39-72-605. When nonpuimonary occupational disease
causes deathe When an occupational disease other-than-e

puimonary-disesse-couses is claimed to have causad death and
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a claim for death benefits is fited therefors the division
shall select at least two physicians who in the division®s
judgment could properly determine the condition ragarding
the decedent®s death in relation to a possible occupational
diseasey and the physicians shall examine all available
evidence pertaining to the claim and shall make findings and
repert to the divisione The report is prima facie evidence
of fact as to the metters therein contained.™

Section 10« Section 39-T2-606+ MCAy is amended to
read:

"39-72~606+ Autopsye Upon the filing of a claim for
compensation for death caused by an occupational disease
where an auvtopsy is necessary to determine the cause of
deaths an autopsy shall be ordered by the divisione The
autopsy shall be made under the supervision of the county
coroners Tthe division =may designate a duty licensed
physician who is a specialist in such examinations to
perfora or attend the autopsies and to certify his findin«
thereons The findings shall be examined by the physicians
submitting reperts 3 __report under the—-provistons---of
39-F2-604-—and 39-T2~605 before the final reports report
under those-sections-are that sectiog is submitted to the
divisione™

Section lle Section 39-72-608y MCAy is amended to

reads
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#39-72-5608s Payment of medical examination and autopsy
expensese The expense of the first medical examination as
provided in 39-72-602 er--29-¥2-603 shall be borne by the
insurere The expense of a reexamination shall be borne by
the dissatisfied party requesting the reexaminationes The
expense of the periodic medical examinationss as provided in
39-72-607+ shall be borne by the party requesting the
periodic medical examination. The expense of the autopsys as
provided for in 39-T2-606y shall be borne by the party
requesting the autopsy.”

Section 12. Section 39-72-610+ MCA+ is awmended to
read:

*39-T72-610« Report of and examinations conducted by
medical panel fFinal-—and-—axetusive--medical-—-evidence—-ot
hesringe. [fl} At a hearing held before the division or the
workers® compensation judges there _is 3 rebuttable
presumption that the report of the medical panel and the-two
any medical exeméinotions--condueted gxamination raports by
members of the medical panael! are exelusive-and-€inot-end--no
other-—medical——-evidence—or-ndditionai-nedicai-exoninations
are-admissible gorrect. Howevery—the-physicinns—to-which-the
ctioimant-hes-been-referred-as-provided-for—in--39-3F2-692--or
39-F =663 -moyy——in——order-—to—assist-then—in-resching—their
eonctusiony-consutt~with-the-cleimantis-attending—physiciens

12) The claimapt or the insurer say present additional
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sedical. .informatiop in order to . rebut the wsedical
axaminatioca report of 3 gpacel mwesbher or 3 pane) reports®

Section 13« Section 39-T2-612y MCAsy is awmended to
read:

"39-72-612+ Rehearing and appeal to workers®
compensation judgee (1) Within 20 days after the division
has issued its order of determination as to whether the
claimant is entitled to benefits under this chapters a party
may requast a rehasringe In order to perfect an appeal to
the workers® co-pehsation Judges the appealing party must
request a rehearing before the division. The division may
grant a raehearing ande if a rehearing is grantedy the
division®s final determination she¥? gay not be issued until
after the vrehearinges If the division does not grant a
rehearings the division®s final determination Is issued on
the date the rehearing is denied.

{2) Appeals from a fFinal deteraination of the division
shall be made to the workers® compensation judge within 30

The judges after a hearing held pursuant to 39-71-2903 and
39-71-2704y shall make a final determination concerning the
claimant®s claime The judge may overrule the division only
on the basis that the division®s determination is:

(a) in violation of constitutional or statutory

provisions;

w  SE 150



L B R BT R L L I

L o o
&> w N [ Q

15
16
17
18
19
20
21
22
23
24
25

LC 0268701

(b) in excess of the statutory authority of the
agency;

{¢c) wmade wvpon unlawful procedure;

{d) affected by other error of law;

{e} clearly ervroneous in view of the rel iabley
probativer and substantial evidence on the whole record; or

{f) arbitrary or capricious or characterized by abuse
of discretion or clearly unwarranted exercise of
discretione”

NEM SECTIONe Section l4es Costs and attorney fees. (1)
If an insurer requests that a hearing be held before the
division and the claim is determined compensable by the
division after the hearing and the insurer does not appeatl
the division®s decision to the workers® compensation judges
reasonable costs and attorney foess as deterasined By the
divisions shal'l be paid to the claimant®s attorsey by the
insurers

{2) If an insurer appeals a decision of the division
to the workers' compensation judqe or fro» the judge to the
suprems court and the claim is determined cospensables
reasonable costs and attorney feesy as determined by the
workers® compensation judges shall be paid to the claimant?®s
attorney by the insurer for proceedings before the divisions
the workers® compensation judges and the supremc courte

Section 15« Section 39-72-703s MCAy is amended to
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reads

*39-T2-703. No compensation for partial disabilitye No
compensation as provided in 39-7T2-701 or-39-F2-¥82-shati-be
is payable to an employee who is partially disabled from an
occupational disease."

Section lé. Section 39-T2-T04s MCAy is amended to
read:

"39-72-7T04«. Medical and hospital expenseses In addition
to the compensation provided by this chapters the--folltowimg
sheli--be--Ffurnisheds an caployee who hecopes either totally

artiall tisabled f ti 1 T R
enkitled to recaivae for treatmsent of the occupatiopal

aedicinass and ather treatsent approved by the divisions
$t1y--if-on—enployee—becones-totaity--disablted—from——on
oceupationed--discosey—he-—js-—entitied—to-receiver-without
Hiwttotion-as-to-tength—of—time—or—doiter-amounty-reasonabi-
medicot-servicesy-hospitetizationy-medicinesy-and—such-other
treotuent—as-wey-be-epproved-by—the-divisiony

t2y-—An—enployee—whe——suffers——from——sn--occupationsat
disease—-as-—defined—in—39-F2-182¢1 1} ~but——who-is-sbie—to
continve—in-——enpioyment--white--being-—trested-—therefor--+3
entitied-—to--receive--the-medicod—servicesy-treatmentav-oand
nedicines-ressonabiy-requiredv—not-exceeding-—the-—votve-—of

-16—-
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$2v568w”

Section 1T« Section 39-72-Tlly MCA, is amended to
read:

*39-72-T1l. Lump-sum and comprowise settlements. (1)
No final and binding award made upon any claim pursuant te
this chapter may be converted into a3 lump-sum payments in
whole or in parts except as provided In this section or
39-72-T12.

{2) Whenevaer there are contested issues as %o an
insurer*s liabitity for a claim wunder this chapters
including a claim based on 39-72-805¢4}{31)s a claimant .and
an insurer may enter into a full and final compronise
settlement of the claime Howevers no such settlements are
binding on the parties until approved by the divisione. After
the division approves a fult and final compromise
settlements the claim is closed and the insurer®s Tiability
for a settled claim is forever released."

Section ld. Section 39-71-201¢ MHCAe is amended +to
reads

®39-71-201s Administration fund. (i) A workers?®
compensation adaministration fund is established out of which
311 costs of administering the Workers*® Compensation and
Occupational Disease Acts and the various occupational
safety acts the division must administer are to be paid upon

1awful appropriatione The following moneys collected by the

-17-
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division shall be depositad in the state treasury to the
credit of the workers® compensation administrative fund and
shall be usaed for the administrative expenses of the
division:

(a) all fees and fines provided 1In 39-T1-205» angd
39-T1-304v—ond-39-32-205;

(b) 211 fees paid for inspection of bollers and

issuance of licenses to operating engineers as required by

’laui

(cy aMm foos.paid from an assessment on aach plan WNoe

1 employere plan Noe 2 insurere and plan Noe 3¢ the state

insurance funde The assessments shall be levied against the
preceding calendar year®s gross annual payroll of the plan
Noe 1 employers and the gross annual direct premiuss
collected in Montana on the policies of the plan Noe 2
insurerses insuring employers <covered under the chaptery
during the preceding calendar year. Howevers no assessment
of the plan NKoe 1 employer or plan Noe 2 insurer shall be
less than $200. The assessments shall be sufficient to Fund
the direct costs identified to the three plans and an
cquitable portion of the indirect costs based on +the ratio
of the preceding fiscal year®s indirect costs distributed to
tha plans using proper accounting and cost allocation
proceduress Plan Noe. 3 shall be assessed an amount

sufficient to fund its direct costs and an equitable portion

-18-
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of the Indirect costs as referred to above. Other sources
of revenues including unexpended funds from the preceding
fiscal years shall be used to reduce the costs before
Tevying the assessmentse

{2) The adaministration fund shall be debited with
expenses incurred by the division in the general
administration of the provisions of this chapters including
the salaries of its semsbersy officerss and employees and the
travel expenses of the memberss officerss and employeess as
provided for in 2-18-501 through 2-18-503s as asendeds
incurred while on the business of the division either within
or without the state.

{3) ODisbursemants from the administration money shall
be made after being approved by the division upon clais
therefor."

Section 19 Repeasler. Sections 39-72-205: 39-72-306
through 39-7T2~309y 39-T2-501 through 39-72-508y 39-T2-603y
39-T2-604¢ 39-72-702s 39-72-T10¢ ancd 39-T2-T1l3e¢ MRCAs are
repealeds

Section 20. Codification. The code commissioner shall
codify section & of this act in Title 39y chapter TZe part
5y and section 14 of this act in Title 39y chapter T2+ part
69 and the provisions of those parts applys respectivelys to

section 6 and section l&.
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SENATE BILL NDe 150
INTRODUCED BY MEHRENSy PETERSONs HEALY,
HAFFERMANs Re SMITHs LOWE

BY REQUEST OF THE ODEPARTMENT OF LABDR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: “AN ALT TO GENERALLY REVISE THE
OCCUPATIONAL OISEASE ACT OF MONTANA; AMENDING SECTIONS
39-T1-20k 39-72-102y 39-72-305y 39-72-402+ I9-T2-403
39-T2-406y 39-T2-60le 39-72-602+ 39-72-605, 39-72-606,
39-72-608+ 39-72-610s 39-T72-612y 39-T2-703y 39-T2-TO4s AND
39-72-T11ls MCA; AND REPEALING SECTIONS 39-72-205, 39-72-30&
THROUGH 39-T2-309s 39-72-501 THROUGH 39-72-508, 39-72-603,

39-72-604y 33-T2-T02¢ 39-T2-T10+¢ AND 39-T2-Ti3+ MCA."™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-T2-102, MCA. is amended to read:
"39-72-102 Definitionse As wused in this chapters

uniess the context requires otherwises the following

definitions apply:

(1} *“Beneficiary®™ is as defined in 39-TL-116(2}.

{21 T"Child® is as defined in 39-T1-116(4).

t3) "Disablement™ means the event of becoming
physically incapacitated by reason of an occupational
disease from performing any work for-remunerstion-er--profie

io__the _normal labgor markete. Silicesiss when complicated by
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active pulmonary tuberculosiss is presumed to be total
disablements "Disability®™, ®"total disabitity"s and “totally
disabled™ are synonymous with "disablement™s but they have
no reference to "partial permanent disability™,.

{4} ™"Division™ is as defined in 39-T1-116(5).

{5} "Employee™ is as defined in 39-71-118.

(6) "Employer™ is as defined in 39-T71-117.

{1) “Husband" is as defined in 39-T1-116(7).

{8) ®™lIndependent contractor™ is as defined in
39-7T1-120.

{(?) "Insurer™ is as defined in 39-71-116(8)« Fhe-term
tnctudes-an-employer-uho-is-se}f-insured-under-—compensation
plten-Nox-ts

{10) "Invalid™ is as defined in 39-71-116(9).

{11} Fhe-term “eoceupetions? Oocupational disease™ shedd
mean @eans 11 diseases arising out of or contracted from
and in the course of employmente.

{12} ™Order™ is as defined in 39-Ti-116(10).

(13} "Pneumoconiosis™ means a chronic dust disease of
the lungs arising out of employment in coal mines and
pneumoconiosisy
silicosisy or anthracosilicosis arising out of such
employment.

{14) "Silicosis™ means a chronic disease of the 1lungs

caused by the prolonged inhalation of silicon dioxide

-2- S8 150
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{Si02)e characterized by small discrete nodules of fibrous
tissue similarly disseminated throughout both lungs causing
the characteristic x-ray pattern and by other variable
clinical manifestationse.

(15} "wWages™ is as defined in 39-T1-116(20).

(l6) "Wife™ is as defined in 39-T1-116(2i).

(17) "Year®™ is as defined in 1319-711-116(6) and
39-71-116(22) "

Section 2. Section 39-72-305¢ MCAy is amended to read:

*39-72-30%. Right to compensation exclusive remedy ==
upinsured _employsrss [l) The right to recover compensation
pursuant to the provisions of this chapter for occupational
diseases sustained by an employee and arising out of and in
the course of his employments whether resulting in death or
noty shedi--be j5 the exclusive remedy therefor against the
ap employer electing-to-be-bound--by--and--subject--to--this
chaptery--except--as--to-suech-empioyees-as-sheti-reject-this
ehapter-es-provided-herein ywho js praperly_ipsured under the
sorkers® Compensation Act and.the Occupational _Disease _Act
of Moptanae.

12). Ibe _provisions _of the Workers® Compensation Act
relating to uninsured employers aod benefits__due _uninsured
claimants apply to apnd are _incorporated as part of this
chagters™

Section 3. Section 39-72-402y MCAs is amended to read:

-3- 58 150
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*39-T2-402. Practice and procedure —=_applicability of
Morkers! Compansation Act. (1} ¥he Except as__otherwise
provided. __in _this_ _chapters _the practice and procedure
prescribed in the Workers' Compensation Act sheli--eppiy
applies to al¥ proceedings wunder this chaptery—except-eos
hereinafter-otherwise-provided.

£2)__Sections _ _3%-T1-304s _29-71-%403. _ 39-71:-406:
39-71-40%s 39-71-%411 through 39-T1=-413s apnd 39-71-7%42 in_ the
Morkecs® _Compensation _Act _specifically _apply 1o and are
incorporated as part of this chapters™

Section 4. Section 39-T2-405. MCAs is amended to read:

*39-72-405. General limitations on payment of
compensation to disabled employee -~ exceptionse {1} Except
as provided for in this sections compensation may not be
paid when the 1last day of the injurious exposure of the
employee to the hazard of the occupational disease has
occurred prior to July ls 1959

t24--No-compensation-may—be-poid-for-a--disessey--other
than--s+ticosrs--or--dee-to-ion+zing-radiationy-untess-totet
disabirtity-resuntts-within-128-deys-from-the--tast--dey--upon
which-—the-empioyee-actustty-worked-for-the-emptoyer-ageinst
whom-compensation-is-etoirmedv-Howevery-—the--divisrony-—opon
good-—-canse-shownv-may-waive-this-timitation-in-the-interest
of-justicey-but-in-sny-cose-the-period-may-not--be--extended

to--more-then-i-yeer-from-the-doate—of-tast-employment-bhy-the

4= S8 150
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employers

+3%[2) Except as provided for in subsection t4% (3) of
this sections no compensation way be paid for silicosis
unless during the 8 years immediately preceding the
disablement the injured employee has been exposed to harmful
quantities of silicon dioxide dust for a total period of not
less than 1,000 workshifts in employment in this state and
unless total disability results within & 3} years from the
last day upon which the employee actually worked for the
employer against whom compensation is claimed.

t4¥L3) A silicotic employee who is discharged by his
employer to escape liability for silicosis benefits under
this chapter is eligible to receive compensation under this
chapter when totally disabled if he has T0C actual
workshifts since January Lls 1954y for that esployer. When
any employee in emplfoyment on or after January 1« 1959,
because he has an occupational disease incurred in and
caused by such employment which is not yet disablinge is
discharged or transferred from the employment in which he is
engaged or when he ceases his employment and it is in fact,
as deterwined by the medical panels inadvisable for him on
account of a nondisabling occupational disease to continue
in employment and he suffers wage loss by reason of the
discharges transfers or cessations the division may allow

compensation on account thereof as it considers justs not
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exceeding $10+000."

Section S. Section 39-T2-406s MCA, is awmended to read:

"39-72-406. General limitations on payment of death
benefits -- exceptions. Compensation shall be paid to the
beneficiaries of every smployee covered by this chapter in
cases where death resulits from an occupational disease
arising out of his eaployments subject to the following
conditions:

{1) Except as provided for in 39-T2-405¢%9 (3}
compensation wmay not be paid when the last day of injurious
exposure of the employee to the hazards of the occupational
diseases occurred prior to July 1s 1959,

{2) Ko compensation may be paid for death from
silicosis unless during the 8 vyears immediately preceding
the disablement the deceased employee has been exposed to
harmful quantities of siticon dioxide dust for a3 period of
not less than 1+000 workshifts in employment in this state.

{3) Mo compensation may be paid for death from
silicosis unless the death results within € 3 years from the
last day wupon which the employee actually worked for the
employer against whom compensation is claimeds except in
those cases where death results during a period of
continuous total disability from silicosis for which
compensation has been paid or awarded or for which a3 claime

compensable but for such deaths is on fite with the

—6- SB 150
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divisions In such casess compensation shall be paid to_the
bepneficiarigs if death results within-?-years-fron-the--taset
day-upon-which-the-employee-actustty-worked-for-the-employer
egainst-whom-compensation-is-ctoimed fzg._;bg_;ili;gii;.

{(4) No compensation wmay be paid for death from any
occupational diseases other than silicosis or due to
tonizing radiations unless death results within t-year 3
years from the last day upon which the esployee actually
worked for the employer against whom cowmpensation s
claimede except in those cases where death results during a
period of continuous total disability from an occupational
diseasas other than silicosis or ionizing radiations for
which compensation has been paid or awarded or for which a
claime compensable but for such deaths is on file with the
divisions In such cases, conpengation shall be paid to_the
heneficiarjias if death results within-3-years-from-the--tase
day-upon~which-the-esployee-octuetiy-worked-for-the-employer
sqainst-—whon--compensation-+a-ciarmed from the cccupational
disease.”

NEW_SECIION. Section 6. Benefits for pneumoconiosise
Pneumoconiosis is an occupational disease that is
compensable under this chaptere. Howevers any benefits
granted a claimant wunder this chapter for pneumoconiosis
must be reduceds but not helow zeros by an amount equal! to

the benefits granted the claimant under any program under
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federal law that pays benefits for a claimant suffering
disability from pneumoconiosis.

Section T. Section 39-T2-601s MCAs i5s amended to read:

"39-T2-601le Pulmonsry---speciatist---and--oceupationat
di sease--medieced--poneds Medical panels (1) The Montana
medical association wmays at least annuallys certify to the
division as pulmeonary-speciatist nominees three J0 or more
licensed physicians of the state who-sha¥} to serve on the
sedical _paoels At _lgast three of the physicians _msust have
had at the time of certification at least 5 years® practice
in the diagnosiss cares and treatment of diseases—-of-~the
pulmonary ¢trect diseasss and the interpretation of x-ray
filmsy thereof-snd-mey--aiso—~certify--to--the--division--as
oceupationsi-—disesse~--spectaltist-—nominees--~three--or--more
}icensed-physicians-of-the-steate-who-have At _lteast three of
the _pbysicians _amust bhave bad at the time of certification
qualifications in the diagnosiss cares and treatment of
nonpulmonary occupational diseases.

12) From the two-}+sts Jist submitted as provided for
in this sections the division shall appoint two--separate
medicat~--ponetsy-—Bne--poanel--+s—-the--pultmonery--specialtise
medicat-ponel-and-the-—other—-+s--the--cecupotionai—-disense
medircat--paneds—-Fhe-division-sheli-eppoint-from-the-tist-of
puimonary-specioalist-nominees-three fjye or more physicians

to serve on the puimenary--specialist medical panel. Fhe

-8- S8 150
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divisron-shati-appornt-from-the-}ist-of-occupationat-disesse
spec+e+&st—non+nees-three-of-nore-physieians-to-serve—on-the
oceupationsl-disease-speciatist-medicat-penets

(3) If the Montana medical association fails to submit
the two-++sts 1ist of nominees as provided for in this
sections the division shall appoint as members to qf the
medical panets-by-appeinting--to--the--pulmonary--speciatist
medical~-panet--three panel five or more licensed physicians
in the states of-Montena-whe lhree of the pape) memhers sust
have had at the time of appointment at least 5 years®
practice in the diagnosises cares and treatment of pulsgoary
diseases of-the-pulmonary-traet and the interpretation of
x-ray films theresf--and-by-appointing-te-the-occupationat
disense-medicat-panei-three-or-more-ticensed--physicrans--of
the-state-whe-have-at-the-time-of-appointment-quatificatrons
to--diagqnosey--coare—-forv-end-trest-nonpuimonary-occcupationst
drsesses.

i4)_ _The pape)l mewbars shall aggoint one eeaber of _the
panel_to be_the chairmans”

Section B. Section 39-T2-602s MCAs is amended to read:

"39-72-602. Procedure JInsurfr may accept liability o=
procedure for medical examination =----puimonsry--conditions
when__insurer has oot accepted liability. (1) An_igsurer_eay
accept_liability for a claim under . this_ _chaoter _based _on

information submitted to_jt by a claimants
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{23 In order to determine the compensability of claims
under this chapter based--on-putmonary-ceonditrons when an
insurer has_npt _accepied liabilirys the following procedure
shedd pust be followed:

+3¥[3) The division shall direct the claimant to a
proinonsry-specialist--who--+o—-a member of the pubmonery
specint+st medical panel for an examination. The pulmensry
speciadist papel mesber shall conduct an examination to
determine whether the claimant is totally disabled and is
suffering from a-—ﬁu}lonarr an occupational disease. The
putmonery--speec+atrst panel _member shall submit a report of
his findings to the division.

t2¥ih) Either the claimant or the insurer mays within
20 days after the receipt of the report by the first
puimonesry-speciairst panel _meshaer+ request that the claimant
be examined by a second pulmenary-specintist-who~shati-be--o
-e-pef—-of—the—pu*nonar7-spee+e}ist—-ediea§ panel pegher. If
a second examination is requesteds the division shall direct
the claimant to a second puolmsonsry—-specigtist-—-and--the
puimensry--spectedist papel _mesher _wxha shall conduct an
examination to determine whether he believes the claimant is
totally disabled and is suffering from e--polmonery an
gccupational disease. The puimensry-speciotist papel_mesber
shall submit a report of his findings to the divisione. When

a second examination has been requesteds the reports of the

-10- 58 150
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examinations shall be submitted to the-pulmensry-speciatist
three _masbers _of _the wedical panel for +ts review. A_medical
panel mesber or the panel) says: in order to assist_.the._panel
scpher__or _the paoel io_reaching .a cooclusions consult with
she claieant®s attendipg physicians The three panel sesbers
shatll issue +¢8 3 report concerning the claimant®s physical
condition and whether the claimant is suffering from an
occupational disease.

t394c) If a second examination is not requesteds the
division shall issue its order determining whether the
ctaimant is entitied to occupational disease benefits based
on the report of the first examining physician. If a3 second
examination is requesteds the division shall issue its order
based on the report of the pulmonery--specialist Lhres
ngsbers _of the medical panel. .

id)__Eor the purpose of reviewing the reports _of _the
examingtions acd issuing the report upndes subsection (23(bls
the _three mesbers _of the sedical paoel shall be the two
sembers _of the panel who examined the claisant aod the panel
chair®an, If the panel chairsan bas_eXxamined _the _claimants
tha__papel chairmao _shall _agpoint  apotber _member of the
medical papel Lo be the third sesber.”

Section 9. Section 39-T2-605y MCAy is amended to read:

"39-72-605. Hhen nonpulmensery occupational disease

causes death. When an occupationa)l disease other—than-a
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puimonery-disesse-ceuses js claimed Lo have caused death and
a claim for death benefits is filed therefore the division
shall select at least two physicians who in the division's
judgment could properly determine the condition regarding
the decedent®s death in relation to a possible occupational
diseases and the physicians shall examine all avaitable
evidence pertaining to the claim and shall make findings and
report to the division. The report is prima facie evidence
of fact as to the matters therein containeds™

Section 10. Saection 39-72-606s MCAy is amended to
read:

*39-72-606. Autopsye Upon the filing of a claim for
compensation for death caused by an occupational disease
where an autopsy s necessary to determine the cause of
deaths an autopsy shall be ordered by the divisions The
autopsy shal! be made under the supervision of the county
coroner. The division may designate 23 duly licensed
physician who is a specialist in such examinations to
perform or attend the autopsies and to certify his findings
thereons The findings shall be examined by the physicians
submitting reperts a__report wunder the---provisions—--of
39-32-604--and 39-72-605 before the final reports report
under theose-seetions-are that sectign is submitted to the
division.”

Section lle Section 39-72-608s MCA. is amended to

-12- S8 150
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read:

"39-72-608. Payment of medical examination and autopsy
expe.sess Fhe expense of the first medical examination as
provided in 39-72-602 er--39-F¥2-663 shall be borne by the
insurers The expense of a reexamination shall be borne by
the dissatisfied party requesting the reexaminations The
expense of the periodic medical examinationss as provided in
39-72-607+ shall be borne by the party requesting the
periodic medical examination. The expense of the autopsys as
provided for in 39-T72-606+ shall be borne by the party
requesting the autopsy.™

Section 12« Section 39-T2-610+ MCAy is amended to
read:

®39.72-610. Report of and examinations conducted by
medical panel finak--snd--exclusive--medical--evidence--at
hearinge (1)1 At a hearing held before the division or the
workers® compensation judges there __is___a__.rebuttable
presunption_that the report of the medical panel and the-two
any medical exeminations--conducted gxampipation.reports by
members of the medical panel are exelusive-end-finat-and--ne
other--medireat--evidence-—-or-additronsi-nedicol-exsminstions
are-admissibie gorrect. Heweverv—the-physictans-to-which-the
ciatmant-hss-been-referred-ass-provided-for-+in--39-32-682--or
39-32-683--mayr--rn--order-—to-assist-them in-resching-their

concltusiony-consuit-with-the-ciermantss-sttending-physiciane
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121 Ihe clajmapt or the insurer may present additiopal
sedical _information _in. .order = to . rebut _the . medical
examipaticn_report of a_panel sesber oc a.paoel reparts”

Section 13. Section 39-T2-612+ MCAe is amended to
read:

"39-72-612« Rehearing and appeal to workers®
compensation judgee {1} Within 20 days after the division
has issued its order of Jdetermination as to whether the
claimant is entitled to benefits under this chapteres a party
m3y request a r;hoaring- In order to perfect an appeal to
the workers' compensation judges the appealing party wsust
request @ sehearing before the division. The division may
grant a3 rehearing ands if a vrehearing is granteds the
division®s final determination shed} pay not be issuved untid
after the rehearinge 1If the division does not grant a
rehearings the division®s final determination is issued on
the date the rehearing is denied.

t2) Appeals from a final determination of the division
shall be made to the workers® compensation judge within 30

dnxa.n£:gn_:ns.dixisinn.haa‘LsaugnfLts_tinnl_.dg:n:linatinn-

The judges after a hearing held pursuant to 39-T1-2903 and

39-71-2904s shall make a final determination concerning the
claimant's claime The judge may overrule the division only
on the basis that the division's determination is:

{ay in wviolation of constitutional or statutory

-14- 5B 150
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provisions;

(b} in excess of the statutory authority of the
agency;

{c} made upon unlawful procedure;

{d} affected by other error of law;

te) clearly erronecus in view of the reliables
probativer and substantial! evidence on the whole record; or

(f) arbitrary or capricious or characterized by abuse
of discretion or clearly unwarranted exercise of
discretions®

NEW_SECTION. Section 14e Costs and attorney feese. (1)
If an insurer requests that a hearing be held before the
division and the claim is determined compensadble by the
division after the hearing and the insurer does not appeal
the division®s decision to the workers® compensation judges
reasonable costs and attorney feesy as determined by the
divisions shall be paid to the claimant's attorney by the
insurers

(2) If an insurer appeals a decision of the division
to the workers® compensation judge or from the judge to the
supreme court and the claim is determined compensables
reasonable costs and attorney feess as determined by the
workers' compensation judges shall be paid to the claimant®s
attorney by the insurer for proceedings before the divisions

the workers® compensation judges and the supreme courte.
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Section 15. Section 39-72-T03, MCAs is amended to
read:

*39-72-703. No compensation for partial disability. No
compensation as provided in 39-72-701 or-39-F2-F82-shati-be
i5 payable to an employee who is partially disabled from an
occupational disease.”

Section 156 Section 39-72-704y MCAs is amended to
read:

*39-72-T04« Medical and hospital expenses. In addition
to the compensation provided by this chapters the--fotltowing
shati-—-bhe--furnished+ an _employee who becomes either totally
or. partially disabled from _ap occupational _disease _is
gntitled to receive for Sreatsent of the occupatiopal
fdissases without limsitation as to length of time _or .dollar
amouots . _reasopable.  _medical _ _secvicess _hospitalizations
sediciness and other ireatsent approved by the divisionas

tty-~1f-an-employee-becomes—totatty--disabted--from--on
eccupoational-~diseasev--he--is--entitied-to-recetver-without
$imé covion-as-to-tength-ef-time-or-doitar-amounty-reasonabie
medical-servicesvy-hospitatizationv-medicinesr—end-such-other
treatment-as-may-be-approved-by-the-divisionw

t2y-~-An--employee--who--suffers--from--sn--oceupationat
disease--gs-~defined--in--39-32-182¢11)--but--who-is-able-teo
eontinue-in-—emplroyment--while--peing--trested--therefor--+s

entitied--to--receive——-the-pedical-servicesvr-treatmentsy—and
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medicinea-ressonably-requiredy-not-exceeding--the--vatoe--of
$2¢v508+"

Section 1T Section 39-72-Tlls MCAs is amended to
read:

"39-T72-T1le Lump-sum and compromise settlements. (1)
Ne final and binding award sade upon any clais pursuant to
this chapter may be converted into a lump-sum payments in
whole or in parts except as provided in this section or
39-72-712.

{2} wWhenever there are contested issues as to an
insurer®s liabitity for a claim under this chapters
including a claim based on 39-T2-405¢4¥L3)e 3 claimant and
an insurer may enter into a full and final compromise
settlement of the claime. Howavers no such settliements are
binding on the parties until approved by the division. After
the division approves a full and final compromise
settiementsy the claim is closed and the insurer®s liability
for a settled claim is forever released.”

Section 18e. Section 39-T1-201s MCAy is oamended to
read:

"39-7T1-201. Administration fund. (L) A workers®
compensation administration fund is established out of which
alt costs of administering the Workers® Compensation and
Occupational Disease Acts and the varicus occupational

safety acts the division must administer are to be paid upon

-17- SB 150
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lawful appropriations The following moneys collected by the
division shall be deposited in the state treasury to the
credit of the workers*® compensation administrative fund and
shall be wused for the 3administrative expenses of the
division:

{a) all fees and fines provided in 39-7T1-205v apnd
39-71-304v-and-39-F2-285;

(b} all fees paid for inspection of boilers and
issuance of licenses to operating engineers as required by
taw;

{c) all fees paid from an assessment on each plan No.
1 employers plan Noe 2 insurers and plan Noe. 3» the state
insurance fund. The assessments shall be levied against the
precading calendar year®s gross annual payroll of the plan
No. 1 employers and the gross annual direct prewmiums
collacted in Montana on the policies of the plan No. 2
insurerss insuring employers covered under the chapters
during the preceding catendar year. Howevers no assessment
of the plan No. | employer or plan No. 2 insurer shall be

Tess than $200. The assessments shall be sufficient to fund

the direct costs identified to the three plans and an

equitable portion of the indirect costs based on the ratio
of the preceding fiscal year's indirect costs distributed to
the plans wusing proper accounting and cost allocation

proceduress Plan MNo. 3 shall be assessed an amgunt
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sufficient to fund its direct costs and an equitable portion
of the indirect costs as referred to above. Other sources
of revenues including unexpended funds from the preceding
fiscal years shall be used to reduce the costs before
levying the assessmeontss

{2) The administration fund shall be debited with
expenses incurred by the division in the general
administration of the provisions of this chaptery including
the salaries of its memberss officerses and employees and the
travel expenses of the mesbersy officersy and employeesy as
provided for in 2-18-501 through 2-18-503, as amendeds
incurred while on the business of the division either within
or without the state.

{3) Disbursements from the adainistration money shall
be made after being approved by the division upon claim
therefor."”

Section 19« Repealer. Sections 39-72-205, 39-72-306
through 39-72-309¢ 39-72-501 through 39-72-508+ 39-T72-603y
39-T2-604y 39-T72-T02y 3I9-T2-T10s and 39-T2-Tides MCA, are
repeateds

Section 20. Codification. Yhe code commissioner shall
codify section & of this act in Title 39, chapter 72. part
5+ and section 14 of this act in Title 39+ chapter T2e¢ part
6+ and the provisions of those parts applys, respectivelye to

section & and section l&.
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