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A BILL FOR AN AC.T ENTITLED: •.t.N A(.T TO ~ENERALLY REVISE TH~ 

DC.C.IJPATIDNAL DISEASE AC.T Of KONTA"lA; AMENDING SEC.TIDII5 

39-71-201• 39-72-102. 39-72-305, 39-7~-402. 39-72-405. 

39-72-406, 39-72-bOlt 39-72-602, 39-72-605, 39-72-606, 

39-72-608, 39-72-610, 39-72-612t 39-72-703, 39-72-704o AND 

39-72-711o KCA; AND REPEAliNG SECTIONS 39-72-205, 39-72-306 

THROUGH 39-72-309t 39-72-501 THROUGH 39-12-508, 39-72-6D3, 

39-72-604, 39-72-702, 39-72-710t AND 39-72-713, KCA.• 

Bf IT E~ACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-72-102, HCA, is amended to read: 

"39-72-102. Definitions. As used in this chapter, 

unless the context requires otherwise, the following 

definitions dpply: 

(1) "Beneficiary• is as defined in 39-71-116(2). 

(21 "Child" is ~s defin~d in 39-71-116(4). 

{3) "Disablement" means the ev.r·nt of hecomi n 1 

physically incapacitated by reason of an occupation~! 

disease from performing ~y work ~er-reaafteret~o"-~--pro~~t 

.i...o_j;.l:j~ normal labor market. Sil icosiso wnc>n compl ic<>t_ed t--y 

c.ct i ve pul mondry tube,.cul os is., is 'c)l"es.umf'·d to '''L' total 
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dis.~ble~ttent. •Disability"• •total disability•• and •totally 

2 dis~bled• are synony~ous with •disablP~nt•, but they have 

_I no reference to •partial per.anent disability•. 

.. (4) •oivision• is as defined in 39-71-116(5) • 

5 1~1 ·E~ployee• is as defined in 39-71-118. 

h (6) •E•ployer• is as defined in 39-71-117. 

1 (7) •Husband• is as defined in 39-71-116{71• 

a (81 "Independent contractor• ; s as defined in 

9 39-71-120. 

10 t91 •Insurer• is as defined in 39-71-116(8). ~e-ter• 

11 ~"e+ad~eft-e.~oyer-who-+s-se+f-+ftsared-bftder--eoepeft~t~on 

12 p+eft-No•-~• 

13 !10) •tnvalid• is as defined in 39-71-116(9). 

14 (111 +fte-t~ •eeea~~one+ OccypatjonaJ disease• she++ 

15 .eftft ~ all diseases arising out of or contracted from 

16 and in tne course of e•ployaent. 

17 (12) "Order• is as defined in 3~-71-116(10). 

1~ (lJ) •Pneumoconiosis• ~ansa chronic dust disease of 

11 the lun~s ari~iny out of e~ploy~ent in coal •ines and 

20 includes anthr,cosis, COdl workers• pneumoconiosis• 

£1 ~•• icasis. or dnth~acosilico5is 3risin~ out of such 

v -'lri' 1 oy;ncnt. 

l3 (1"1 •silicosis• weans a chronic disease of the lungs 

.::4 c1used by thP orolon~ed inhdlation af silicon dioxide 

~~ (5i0Z)o char3ClPrizeJ oy small discrete nodules ot fibrous 
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ti-SSYe •S.;..,i wr.J,y .di SSe«>i noted th.rill.I<JhOUt bo.th 1 Ul\4S cC.dU.S i Oq 

the characteristic x-ray 

clinical -~~anifestation~. 

pattern dlld by other 

[l'>) "" ... ""s" is a~ l.H>fined in 31-11-ll~(Lu). 

(16) "Wife• is dS defined in 39-71-116(21)• 

vari:ihlP 

( 11) •vear" is dS def i n·~d in 39-11-116( 1>) c.t.nd 

39-71-116{22)•" 

Section 2. Section 39-7?-305, HtAo is d•ended to rn~d: 

"39-72-305. RiJht to co•pensation exclusive re~edy 

1.&1lili~ <>zployPrs. ill Th<' right to recover co•pensation 

pursuant to the provisions of this chapter for occupation~] 

diseases sustained by an e•ployee and arising out of dOd in 

the course of hi~ employeento whether resultin·; in de-3th or 

noto shaH--e.. ti tlw e><clusive re•edy therefor aqainst ~ 

an e~ployer el~+n~-~o-be-bo~d--&T--oftd--s~;ee~--~o--thi' 

ehe~~·--ew~p~--e~--~o-s•eh-~+oye~~-e~-sheJ+-~e;~~-~hi~ 

ehop~~-es-p~.+de~-he~~~ ~is pruoerly josyred yndeL-Lb£ 

Workers• tompcosatjgo 6Ct and the Occupatjgnal Pi$ease Act 

gf Montana. 

f2J Thg prpyj$ipns of the Wgrkers• Cpepen$atioo Act 

relating tg ynjp$yred ewplgyers anq bepefjt$~-YQiQ~ 

,]aj•ants apply to and are jntorporgted a$ part of this 

chapter.• 

Section 3. Section 39-72-402, HCA, is d~ended to read: 

"39-72-~02. Practice and p~ocedu~e- appljcabjlitx gf 
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Ksn.IUU:$ ... Ctpwpens.rti:Gn lll:t. :Lll .f+oe Exoept ra£ -otlber.tti §<: 

~~ in tbjs chapte~. ~ practice 

~rPscribed in the Workers• (ompen~ation Act 

and procedu~e 

~ .. J+--"I"I"iY 

dppljl!s to <lll p~oceedings under this chaptery-..,..,el"t-e"' 

h~ ... ft~~-Mhefllis~~-+~. 

~ectjoos 39-11-30~. 39-Il-~03. 39-71-40bo 

39-11-lt09w 39-71-411 tbroygh 39-11-413• ap.:l .U-71-142 in th~ 

Mprker$ 1 Cgmpen$ation Act specifically apply to a~ 

incgrporated as part of thjs chapter.• 

Section 4. Section 39-72-~05, MCAo is amended to ~ead: 

•39-72-405, General limitations on payment of 

co•pen:;.atlon to disabled employee-- exceptions. Ill Except 

as provided for in this section. compensation may not be 

paid •hen the last day of the injurious exposure of the 

employee to th~ hazard of the occupational disease has 

occur~ed prior to July 1, 1959, 

trt--~~pe~e~i0ft-88Y-b~pe+~-•e~-e--d~ee~y--oth~ 

thsn--~e~s--o~--~~-to-+on•r+~-red+o~+cny-Uft+~~-tete• 

&+~J+ty-~es•~~~hift-~~~em-t~--~~--doy--upOft 

~*eh--~ft8-eep+oyee eetae++y-.~ked~-tfte-eMp+Gy~-ege+nst 

whoM-eeep~t"SMTOft-is-e+o+~•-HoweYer.--~--~+•+~ioft•--u~n 

~ood--e.,.se-~-8ftY-we+ ... -th~-++-+tetioft-+n-~-Tnt~e"'t 

e•-ja~t+eey-e.t-•n-en,-ee~e ~~e l"e~Tod-mey-net--be-~t~~~ 

~o--more-~hen-+-yee~~~...-tfte-~e~~o+-+e5t-~ymen~~-~"~ 

eap+oyerw 
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t3tL'l Except as p~ovided fo~ in subsection t~ 1Jl of 

this section, no co~pensation may be paid fo~ silicosis 

unless during the 8 yea~s imMediately preceding the 

disablement the injured employee has been exposed to ha~mful 

quantities of silicon dioxide dust for a total period of not 

l~ss than 1,000 workshifts in employment in this stat• and 

unless total disJbility results within~ J years from the 

last day upon which the employee actually worked for the 

~mployer against whom co•pensation is claimed. 

t~tiJl A silicotic employee who is discharged by his 

employer to escape liability for silicosis benefits under 

this chapter is eligible to receive co•pensation under this 

chapter when totally disabled if he has 700 actual 

wcrkshifts since January 1• 1954, for that employer. When 

any ~m~loyee in employment on or after January 1• 1959, 

because he has an occupational disease incurred in and 

caused by such employment which is not yet dis~bling, is 

~iscnnr~ed or t~~•rlSfe~~ed from the ~~ployment in which he is 

engaqed or when he ceases his employment and it is in facto 

..;s Je+.ermined JY the medical r>an__,t, inadvisabl'-' for him on 

'-'Ccount of d nondisabl inc, occupational di s<>ase to continu•' 

in ~mployment and he suffers wage loss by reason of th~ 

discharge, transfer, or cessation, the division .. ay allow 

c~npensation on dCcount ther~of as it considers just, not 

exceeding S10,000o" 
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Section ~. ~ection 39-72-40bo M(Ao is a•ended to read: 

•39-72-40~. ~eneral li•it~tions on pay~nt of death 

benefits -- exc~ptions. toapens~tion shall be paid to the 

beneficiaries of every e•ployee covered by this chapter in 

cases where death result~ fro~ an occup~tional diseas~ 

~risin) out of his employ•ent• subject to the followin~ 

conditions: 

Ill Except a~ provided for in 39-72-~0Sf•t~-

coapensation aay not be paid when the last day of Injurious 

exposure of the e~ployee to the hazards of the occupational 

diseases occurred prior to July 1, 1959. 

(Zt Mo co•pensation •ay be paid for death from 

silicosis unless during the R years i ... ediately preceding 

the rlis3ble.cnt tha dec~ased e~ployee has been exposed to 

har•ful quantities of silicon dioxide dust for a period of 

not less than 1,000 workshifts in eaploy•ent in this state. 

{3t ~o compensation may be paid for death fro• 

silicosis unless thP de~th results within~ J years from the 

last day upon which the eMployee actually worked for the 

eMployer aqilinst who~ co~pensation is clai~edw except in 

thuse CdSe5 where dei'th 

continuous total disability 

results dur inq 

fro• silicosis 

a period of 

for which 

co•pensation has been paid or awarded or for which a clai•• 

compensabl~ but for such death, is on file with the 

division. In such cases, co•pensation shall be paid~ 

-6- 58 15"0 
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~cjarjai if dea~h results _.~ft+~-•-~e~s-fr~tft@--+as~ 

eey-~pOft-wft+~~ft@-~+o~-~tua++y-wo~~~-far-t~e-e~p+oy~ 

aqa~rtS't-whoe-eo.open son:<-eoo-~s-~ + ., .. """" fLQA_tlJl!-.:..ilJ.>.sui.l!& • 

14) No cnllpen,,ltion lld'f b" ,,.,;o for ·ie.lth fro• any 

occupd~ional dise.:~se, other th.m si 1 icosis or due ~0 

ionizing radiation9 unless c~.•th rr:-sults within +-yfl!ftr J 

~ fros the las~ day upon which the c~ployee actually 

worked for ~he employ~r ayainst whom co•pensation is 

clai111edo except in ~hose cas"" wnere <1«<Jth results during a 

P'" i od of continuous total di s.>bi l i tv fro• an occupationdl 

dise~s~. other than silicosis or ionizing radiation. for 

which co•pensa~ion has been paid or awarded or for which a 

clai•• co•pensable but for such death, is on file with the 

division. In such cases, co•pensdtion shall be paid~ 

~fjcjarjes if death results w<-th<-n-3-yea~s-f~o.-t~--+est 

day-~Oft-wh<-eh-~~-~+oyee-~~~++y-~~ed-~r-~he-~mp+eye~ 

·~~fts~--~-eoapenset~Oft-?s-e+e?~ LL2a_the Q£Cupatjooal 

djs,eas.e.• 

NEW SE(JION. Sec~lon 6. eenefits for pneu•oconiosis. 

Pneu110con i os is i 5 an occupational disease that is 

co11pen!iabl e unrler this chaptP.r. Howev<>r • .my benefits 

granted a claimant under this ch~pter for pneumoconiosis 

mu!it be reduced, but not below zeroo by an a110unt equ~l to 

the benefits q~anted the claimant under ~ny p~oqra• unde~ 

federal law that pays benefit~ for a clai•ant ~uff~ring 
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dis.•t>ility fro• pneunloconiosis. 

Section 1. Section 39-72-601, ~(A, i~ amended to read: 

"30-72-601. P~+•~ry---s~e~e+~st---~nd--~ee~~~~iofta+ 

o•~~"~~--m~d?eftt--pe~+s ~~~· [ 11 The !-'onto3na 

.nerlical <>ssociation mayo at least annually• certify to the 

'livision ·lS ~~·-~~y-spee~eHs~ nominees ~h~ee l..Q or o1or~ 

licensed physicians of the state who-~hst+ ~ ~erye pot~ 

~cal panel. At least three of the pbysjcjans ~ have 

had at the time of certification at least 5 years' practice 

in the diagnosis. care, and treatment of d~~~~~·~--nt--~~ 

pulmonary ~pee~ djseases and the interpretation of x-ray 

fil•sa ~~~ee4-eftd-.ay--etse--e~~y--te--t~--d~Y~s~o~-a~ 

~e~petione+--d~see.a--spee+et~~--neM+nees--~h~ee--er--me~e 

+~eens~-~ys+e~ans-ef-~he-~tete-who-hftYe At least three _a£ 

~_physjcjans must baye bad at the time of certification 

qualifications in the diagnosis, care, and treatment of 

nonpul1110nar y occupational di sea!ies. 

(l) from the ~we-+?s~s ~ submitted as provided fo­

in this section, ~he division shall appoint ~we--se~era~e 

••e<-e~+--p~fte+s.--ene--pene+--~s--~he--patm~ne~y--spee<-e+~s~ 

~d?eft+-p~ne+-end-~he--e~he~--<-~--~he--eeeup~~~ene+--e~~ee~~ 

aed<-e~+--pefte+.--the-d~¥+~~-s~++-appein~-~rem-the-+~s~-ef 

pu+•~ery-~peeie+<-st-ne~ftees-~hree ~or mor~ physicians 

to serve on the ~+~y--spee~a++s~ meuical panel. Th~ 

~•<-s+~-sh"t~-~~pe~n~-t~&M-~he-++~t-et-eee~~~&n~t-e+seft~~ 

-B-
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s~ee~e+~s~-no~"ee~-th~ee-&r-me~-phy~~e~en~-to-~e~ve-en-~he 

oee~pe~~ono+-~~~ee~e-~pee~el+~t-.ed+eo+-pone+• 

(31 If the Montana medical association fdils to su~mit 

the ~we-++~~~ ~ of nominees as provided for in this 

section, the division shall appoint ~ me~hers to Qf the 

medical pene+~-ey-eppe+nt~"~--to--the--p~+mcftery--~~ee+o++st 

med~ee+--pene+--three panel fjye or •ore licensed physicians 

in the states e~-Hontene-whe Three of the uanel_agmbgrs must 

have had at the time of appoint.ent at least 5 years• 

practice in the diagnosis, careo and treatment of pulapnary 

diseases o~-the-p~+aefte~y-t~eet ond the interpretation of 

x-ray films th~eo#--Oftd-by-e~ftt~n~-to-~he-oee~pet+eno+ 

d+~eo~e-med+eo+-pene+-th~ee-&r-~e-++eensed--phy~ieien~--o~ 

the-~~e~e-who-hov~-et-the-t+ee-~-~~o~n~.ent-q~o++f+ee~+on~ 

to--d+o~no~ey--eo~e-~&ry-~d-~e&t-neftPU+eo~y-oeeupnt+en&+ 

di~~ft~~~. 

141 The panel pembers shall appgjnt gn~eL_gf_~ 

~~1 to be the chaiLmaaa" 

Section B. Section 39-72-602, HCAo is am~nded to read: 

"39-72-602. P~oeed~~e Insurer mJ~ atce~t_1i~il~~ 

~~ULe for medic~l examination ----po+monory--eond+tion~ 

~ jnsurer has not accepted ljabjlit¥• Lll-AD~~~ 

accept liabjljty fgr a claj• ypder this ch~L_ based _go 

~~ sybmjttgd to jt by a clajmapt. 

LZ! ln order to determine the compens~bil ity of c!dims 
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under this chapter l!o-'!d--on4'rieoftery-eenditi-elft'!! when an 

~r has oo~ceptgd I jabjljty, the followinq procedure 

~t..,++ mli bt: followed: 

t~Ldl The division shall direct the clai•ant to a 

pa+.enory-~pee~+i~t--•her-+~--e member of the p~+aenory 

~~eeie+i~~ •euical panel for an exaeination. The ~·~ftrT 

~~~~"++st uaoel meabar shall conduct an exaaination to 

determin~ whether the claiaant is totally disabled and is 

suffering fro~ e--p~+eon.,ry an occupational disease. The 

~+eeft~y--~pee~e++~ panel mewpar shall sub•it a report of 

his findings to the division. 

frtihl fither the claiaant or the insurer aay. within 

20 days after the receipt of the report by the first 

pu+-&nory-~p~+e++~t ~~£L• request that the claim~nt 

be exa•ined by a secon~ pa+.oftery-~~+e+~~t-who-she++-be--o 

.e.eer--of-the-po+~ry-spee+o++~aed+en+ panel ~~· If 

a second exa•ination is requested, the division shall direc~ 

the claiman~ to a second ~+aono~y--~peeio++~--end--~~ 

p~+•one~y--~peeio+~s~ PQO~•ember who shall conduct an 

,,xa01i n.•t ion to deter•i n'-' whether he believes the clai m.mt is 

tot.:Jlly di~at>l•"rl and is suff .. ring fro., e--p.,+eenory illJ 

~tLon~l di~edse. The p~+aofte~y-~peeie+f~~ ~~£L 

shall submit a r~vort of his findings to the division. When 

a second exa~ination has been requcstedo the reports of the 

·~xumin.ltions ~hall be submitted to ~he-ptt+,.of\ery-~pee+e+ist 

-10- sB t5d 
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~meabers of the aedic3l panel fo~ +t~ review. ~~ 

~ aeaber or the pan¢1 aax• jn grgeL_~~~t-the_~ 

~!U-~_.1he._J,I.il0Jll__ in reach i D.J a cone. I u siun1_Ulu~u.H.~ 

.tlliLdaji!ant•s attending phy:;jcjan. Th"' .t..br.e.: i''''"'l !lll!ll!U!!U 

shall issue +h sa ~eport concerning tt ... cla;., .• nt•s physical 

condition and whether the claiMant i; ~uffcrin<~ fro~ an 

occupational disease. 

t3i~ If a second examination is not requ~steJ. the 

division shall issue its order detersi ni nq wh.,th"r the 

c.la;m<tnt is entitled to occupational dis.,.lse hencfits based 

on ttw report of the first exa11ininq physician. If a second 

exa•lnation is requested, the division shall Issue its order 

uased on the report of the l"fhton&"T--~re~+.,++H ~ 

aeWberS p( the Medica] panel. 

!dl fgr the purpose gf reyjewjng the report$ _gf_~ 

exawjnatiops and is$ujng the repgrt under subs~ctipn CL)(h)• 

~three eeebeC$ of tbc aedjc~l panel sbaJJ ~_t~ 

~$ of the panel wbg exd•ined the ,Jai~dnt and the panel 

~ajr•an. If tbe oanel chairman bas examjQed~ tlJjeant• 

~ pang) chairman $hall appoint angtber member pf the 

mgdj,al pang! tp_ne tbe tbjrd agabera" 

Section 9. Section 39-12-60S• HCA• is aftended to re~d= 

•39-72-605. When ftOflfnt'htofterT occ.up,ltional di seds•:?-

caus.es death. When an occupat i ona I di se.>se o~her-~1"'"-" 

pa~ene .. ,-d+eee~-eeuse' js clui•ed tg bayc caused death and 
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a claiM for death benefits is filed therefor• the division 

shall select at least two physicians who in the divi~ion•s 

JUdr;IIK'nt could properly determine the condition r2<J·'r1in'J 

th·.· <1cc<'dent•s je.Jth in relation to ,, possible occup2tion"l 

disease. and the physicians shall examine all available 

evid~nce pel'"tuininy to the claim dOd shall mdke fjndinqs ~=tnd 

report to the division. The report is prima facie evidence 

of fact as to the Matt~rs therein contained.• 

Section 1J. Section 39-72-606, HC~. is a~nded to 

read: 

"39-72-606. Autopsy. Upon the filing of a clai.n for 

co•pensation for death caused by an occupational disease 

wherL an autopsy is necessary to determine the cause of 

ue.-th, an autopsy shall be ordereo by the division. The 

autopsy shall be •ade under the supervision of the county 

coroner. The division may designate a duly licensed 

physici~n who is a specialist in sucn examinations to 

~rfor~ or attend the autopsies and to certify his findinys 

thereon. Jbe findings shall be examined by the physicians 

subaitting repe"~' a re~ort under t~e---p .. oY+,+on~---o+ 

~9-~~-~e~--ond 39-72-605 before the final ""P""t' ~ 
under ~ho,e-,~~+eft,-8~ that se,tjpn js submitted to the 

division ... 

Section 11. Section 39-72-608, HC~. is amended to 

r-e.Jd: 

-12-
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•39-72-608. Payment of medical exa•ination and autopsy 

expenses. The expense of the first me~ical examination as 

provided in 39-72-602 e~--~~~693 shall be borne by th~ 

insurer. The expense of a reexa•ination shall be borne by 

the dissatisfied party requesting the reexamination. The 

expense of the periodic medical exa•inationso as provided in 

39-72-607, shall be borne by the p~rty requesting the 

periodic medical examination. The expense of the autupsyo as 

provided for in 39-72-606o shall be borne by the party 

requesting the autopsy." 

Section 12. Section 39-72-610• MCAo is amended to 

read: 

"39-72-610. Report of and exa•inations conducted by 

~edica1 panel f+~e+--end--ewe+~ve--.e~ee+--e¥idenee -e~ 

h~e~+~~· Lll At a hearing held before the division or the 

workers• coapensation judge, tbere js a rebyttable 

~ymptjoo_that the report of the aedical panel and ~ne-~ve 

aut medical e•e~fte~+eftS--eeft~ed exa•jnatjpo repocts by 

oftembers of the medical panel are e.e+~-ei'IO-f+fte+-eftd--fte 

e~her--med+ee+--ev+deftee--e~-ftdd+~+ene+-~+ee+-e•e~"~+en~ 

~e-edm+~~+b+e cpcrect. Hewe~.-~-phy~+e+""~-~e-vh+eh-~he 

e+e+meftt-he~-be~~~~ed-es-p~o•+~-f~-+ft--39-~~-69~--o~ 

~-~t-693--.ayy--+ft--ordep--~~~~+n-~eeeh~~he+P 

eene+Hs+e~y-eeft~a+~-v+~h-~he-e+e+Meftt•~-ettend+ng-phy~+e+enw 

CZI The claimant or the insyrer may pce$eot adyjtjanaJ 
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~~cal jnfor•atjpn jo order to rebut the •edi cal 

exagination report of a panel •ember or a panel report.• 

S~ction 13. Section 39-72-612• MCAt is amended to 

read: 

•39-72-612• Rehearinq and appeal to workers• 

co•pensation judge. {1• Within 20 days after the division 

has issued its order of determination as to whether the 

clai.ant is entitled to benefits under this chapter, a party 

•ay request a rehearing. In order to perfect an appeal to 

th~ workers• co•pensation judge, the appealing party aust 

request a rehearing before the division. The division aay 

Jrant a rehearing ando If a rehearing is granted, the 

division's final deter•ination '"~.ax not be issued until 

after the rehearing. If the division does not grant a 

rehearing, the division's final deter•ination is issued on 

the date the rehearing is denied. 

{l) Appeals fro• a final determination of the division 

shall be mode to the workers• compensation judge within lQ 

davs after the djyjsjgo has js~yed jts fjod) deter•inatjoo. 

The judge. after a hearing held pursuant to 39-71-~0l and 

39-71-2~04, sh~11 make a final deteraination concerning the 

claimant•s claim. The judge •ay overrule the division only 

on the basis that the division's deter•ination is: 

(a) in violation of constitutional or statutory 

p.-ovisions; 

-14- s B 150 
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(b) in exce~~ of the statutory authority of the 

.:.gency; 

(cl made UIJ<ln unlawful procedure; 

(d) dffected by other error of l~w; 

{e) clearly erroneous in view of the relidbleo 

probitiv~. and substanti~Jl ~vidence on ~h~ whole r~cord; a~ 

(f) <orbitrary or capricious or characterized by <>buse 

of discretion or clearly unwarranted exerci!.e of 

discret.ion.• 

NEW SECTION• Section 14. Costs and attorney fe~s. (1) 

If a~ insurer requests that d hearing be held before the 

divis\on and the clai• is deter•lned co•pensable by the 

divisiun after the hearing and the insurer does not appeal 

the division•s decision to the work~rs• co•pensation judqeo 

reasonable costs and attorney fees. as deter•ined by the 

divh.iono sha11 be paid to the cLJi-..nt•s attorney by the 

in~urer. 

121 If an insurer appeals a decision of the division 

to the worker~• coMpensation judJe or fro• the judge to thP 

supre•e court and the clai• is detPrmincd co•pensable• 

redsonable co:.ts and attorney fees. 1s det•:r.,ined hy the 

workers• co•pensation judge. shall be paid to the claimant•s 

attorn~y by the insurer for proceedings before the division. 

th<.: workers• co•pensation judqeo and the sur>reme court. 

Section 15. St-et ion 39-72-703 9 MC"-• i ~ .,m.,nde-1 t<, 
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read: 

•39-72-703. No compensation for partial disaDil'lty. ~o 

comp~n~ation as provideu in 39-72-701 or-39-~i-~Si-~he++-b~ 

~ payable to dn employee who is ~.>rtially disabled from JD 

occupational disease.• 

Section 16· ~ection 39-72-704• MCAo is amended to 

read: 

•39-72-704. Hedical and hospital expenses. In addition 

to the co•pensation provided by this chapter. ~h@--fo++ow+n~ 

~he++--~e--fuPft+~d+ an employee who beco,nes either totallv 

~rtjally djsabled fro• an occupational _g~~ 

eotjtl&d to re&ejye for treataent _gf_ the occupatjgnal 

dj5ea5eo wjthQut lj•itatjQQ as to length of tjme or dgllar 

aam.ult• _re.as.onable a~edical seryjces. hqspjtaljzation% 

~cines. and other treataent approved by the djyjsjoo. 

t~t--~f-en-eap+eyee-beeORe~-~e++y--~+~eb+~~--~om--en 

oeetipet+one+--d+~ee~~--~--+~--~~+t+t-e-to-~~ee+v~•-•+thoat 

++-+~t+oft-e~-te-+e~ft-of-t~-&r-~e++e~-~ftty-~ee~oneb+• 

-.d+ee+-~~v+e~h~te++ret+eny-~d+e+fte~y-end-~aeh-oth~~ 

treat .. ~~-..y-be-~oved-by-tfte-e~Y+~+onw 

fit--Aft--emp+eyee--wfte--~~~~--from--en--oeeu~et+ene+ 

~~~-e~--de++fted--+n--39~i~&it~+t--bu~--whe-+~-eb+~-~ 

~+n~-+n-~+ey~~--wft++e--be+ng--t~eeted--theref&r--+~ 

ent+t+ed--te--reee~.e--t~-mee+ee+~~ee~.-t~~ent~y-en~ 

MP~fte~-reesoneh+y-~+red.-net-.-eeed+ng--the--ve+ue--of 
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s~,.-;ee ... 

Section 17. Section 39-72-711, HCAo is a~nded to 

r<oad: 

•39-12-111. Lu•p-su• and co•pro•isa settle.ants. (1} 

No final and binding a~ard made up~n any clai~ pursuant to 

this chapter •ay b<! converted into a lu-r--sum pa)'lllento in 

whole or in part, except as provided in this section or 

39-72-712· 

(21 ~henever there are contested issues as to an 

insure..-•s 1iabil ity for a claim under this chapter, 

including a claim based on 39-72-~05t~tLll• a clai•ant and 

an insurer may enter into a full and final cocpro•ise 

settlement of the claim. However, no such settleMents are 

binding on the parties until approved by the division. After 

th.a division approves a full and final co•prosis~ 

settlement, the claim is closed and the insurer's liability 

for a settled claim is forever released.• 

Section 1tl. Section 39-71-201, M(A, is .tllended to 

re<Jd: 

"39-71-201. Administration fund. (1) A workers• 

compensation adainistration fund is established out of which 

all costs of adcinistering the Workers• Co•pensation and 

Occupational Oisease Acts and the various occupational 

safety acts the division must administ<!r are to be paid upon 

I awful appropriation. The following 11oneys collected ::>y th<> 
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division shall be deposited in the stdte treasury to the 

credit of the workers' compensation adRinistrative fund and 

shall be used for the adcinistrative expenses of the 

division: 

(a) all fees and fines provided in 39-71-20Sy ~ 

39-7l-J04Y-e~-~9-~~~; 

(u) dll fees paid for insoection of boil<'>rs and 

issu~nce of licens~s to operatin~ ~n~ineers as required by 

lawi 

(c) all fees pai•J fro• an assE'ssment on each plan No. 

e~ployer, plan No. 2 insurer, and plan No. 3o the stat~ 

insurance fund. The assess•ents shall be levied against the 

preceding calendar year•s gross annual payroll of the plan 

No. ecploy~rs and the gross annual direct premiums 

collected in ~ontana on the policies of the plan No. 2 

insurers, insuring employers covered under the chapter, 

uud ng the preceding cal en dar year. However, no "ssess•ent 

of the plan No. l eaployer or plan No. 2 insurer shall be 

less than $200. The assessments shall be sufficient to fund 

th~ direct costs identified to the three plans and an 

cquit.Jbl<> portion of the indir.,ct costs based on the r.Jtio 

of the precedinq fiscal yeur•s indirect costs distributed to 

tho olans using proper accounting and cost allocation 

;.>rocedJr<•s. PI an No. 3 shall be assessed an a count 

suffici"nt to fun<l its dir.,ct costs and an equitable portion 

-18-
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1 of the indirect costs as referred to above. Other sources 

2 of revenuew including unexpended funds fro~ the preceding 

fisc~l yedrw shall be used to r~Juc~ tho costs before 

4 levying the assess•entso 

s 

b 

{~) The ad•inistration fund shall be debited with 

expenses incurred by the division in the qeneral 

1 administration of the provisions of this cha~terw including 

8 the salaries of its .a~ersw officers. and e•ployees and the 

9 travel expenses of the eemberso offic~rso and e~loyeeso as 

10 pro~ided for in 2-18-501 through l-18-SOJo as a~ndedw 

11 incurred while on the business of the division either within 

12 or without the state. 

13 (3t Oisburse.ants from the ad•inistration .oney shall 

1~ be •ade after being approved by the division upon clai• 

15 therefor.• 

16 Section 19. Repealer. Sections 39-12-205, 39-72-306 

17 throuqh 39-72-309, 39-72-501 throuqh 39-12-506 0 39-72-603, 

18 39-72-bO~, 39-72-702, 39-72-710, and 39-72-713• HCA, are 

19 repealed. 

20 Section zo. Codification. The code co .. issioncr shall 

21 codify section 6 of this act in Title 39, chapter 77w part 

22 So and section 1~ of this act in Title 39o chapter 72, part 

23 bo and the provisions of those parts apply, respectively, to 

2~ section 6 and section l4o 

-lnd-
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ApproYed by C~lttee 
on Labor & Employment 
Relations 

NO.~ 

A BILL FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE THE 

OCCUPATIONAL DISEASE ACT OF MONTANA; AMENDING SECTIONS 

39-71-2019 39-72-102t 39-72-305, 39-72-402, J9-72-~o5, 

39-72-406, 39-72-601t 39-72-602t 39-72-605, 39-72-606, 

39-72-608, 39-72-610, 39-72-612t 39-72-703, 39-72-70~, AND 

39-72-71lw HCA; AND REPEALING SECTIONS 39-72-205, 39-72-306 

THROUGH 39-72-309, 39-72-501 THROUGH 39-72-508, 39-72-603t 

39-72-604t 39-72-702t 39-72-710, AND 39-72-713, MCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-72-102, HCA, is aeended to read: 

"39-72-102· Definitions. As used in this chapter, 

anl e ss the context requires otherwise, the following 

definitions apply: 

(11 •Beneficiary• is as defined in 39-71-116(l)• 

(~) "Child" is as defined in 39-71-116(~). 

(3) •oisable~~ent• -ans the event of heco•inQ 

physically incapacitated by reason of an occupational 

disease from perfor•lng ~work ~-P~fter~~ft-or--~ 

jn the normal labor aarket. Silicosis, when coeplicated hy 

active pulmonary tuberculosis, is presumed to be total 
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disable.ent. •Disability•, •total disability•, and •totally 

disabled• are synony.aus with •disable.ent•• but they have 

no reference to •partial peraanent disability•. 

(~) •Division• is as defined in 39-71-11o(5)• 

(5) •Eeployee• is as defined In 39-ll-118. 

(6) •Eeployer• is as defined in 39-71-117. 

(7} •Husband• Is as defined In 39-71-116(7)• 

( 8) •Independent contract.or• Is as defined 

39-71-120. 

in 

(9) •Insurer•· is as defined In 39-71-116(8)• 'Fhe .-••• 

fftc-t_,__en ee~S1oyer-who-+~~~~red 1111der co8Deiisllt+oft 

p+__.._-h 

(10) •Invalid• Is as defined in 39-71-116(9)• 

(11) ~~ ter• •eecwpetione+ Occypatjogal disease• ~ 

~ ~ all diseases arising out of or contracted fro• 

and in the course of e•ploy.ent. 

(121 •order• is as defined in 39-11-116(10). 

(13) •Pneuaoconlosis• eeans a chronic dust disease of 

the lungs arising out of eeployeent In coal •ines and 

includes anthracosis, CO<Il workers• pneueoconl osls• 

si 1 icosi St or anthracosilicosis arising out ·of such 

eep 1 oy~mt. 

(1~} •silicosis• eeans a chronic disease of the lungs 

caused by the prolonged inhalation of silicon dioxide 

(Si02)o characterized by small discrete nodules of fibrous 

-2- 55 /5'0 
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tissue si•ilarly disse•inated throughout both lungs cau~ing 

the characteristic x-ray pattern and by other vari~b1e 

clinical aanifestations. 

(15) •wages• is as defined in 3~-71-ll6(ZU)• 

(16) •wife• is as defined in 39-71-116(21)• 

(17) •Year• is as defined in 39-11-116(6) and 

39-71-116 {221·· 

Section 2. Section 39-72-305, MCAw is aeended to read: 

•39-72-305. Right to coapensation exclusive re.edy 

unjnsured geplpyers. ~ The right to recover coapeosation 

pursuant to the provisions of this chapter for occupational 

diseases sustained by an eaployee and arising out of and in 

the course of h+s e•ployeentw whether resulting In death or 

not• -"~--be ~ the exclusive reaedy therefor against ~ 

;m e~~ployer ~•"! a llile lt-nd bt -ettct--fltlt;t.e~-t.o tohis 

ehepht"Y--~-e,--~h--.p+eye~--she++-rejeeto-toh+' 

eh~es-pro•~ded-here~ MDQ js properly insured under the 

Wgrker5• Co•ppnsatlgn Act and the Qccyp§tjonal Oisgasg Act 

of Mont;ana. 

l2J The prpyjsions pf tbe Mockers• Coapensat!QO Act 

relatjng to yojosurgd cwplgxers and bepefjts due ynjnsyred 

claiwants apply to and are incorpgrated as pqrt gf thi$ 

chapter.• 

Section 3. Section 39-72-~02, MCAo is a.ended to read: 

•39-12-~02. Practice and procedure applic.abjl jty pf 
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Workers• Cgapcosatjoo Act• Lll ~he Except as gtberwjse 

prgyid&d In this chapter. tbe practice and procedure 

prescribed in the Workers• Co•pensation Act sh~++--~pp+y 

appljes to all proceeding~ under this chaptery-~~e~pt-es 

he~e+ne4~-etoher.~se-pr~~ded. 

(Z\ Sectioos 39-71-30~. 39-71-~03. 39-11-406. 

39-71-409. 39-71-\11 thrgygh 39 11-~13, aqd 39-71 142 jo the 

Mprkers• Lo•pensatjgn Act specifically apply to a~ 

inc0 rporated as part pf this chapter.• 

Section~. Section 39-72-~0So MCA, is amended to read: 

•39-72-~5. General li•itations on payment of 

c.o.pensatlon to disabled a.ployee -- exceptions. (1) Except 

as provided for In this section. compensation aay not be 

paid when the last day of the injurious exposure of the 

eaployee to the hazard of the occupational disease has 

occurred prior to July 1• 1959. 

t~t--Ke-eo~n~~en-.ay-be-p~d-fe~-e--d~~~~~~.--oth 

t~~--s+++e~s--&r--dee-too-~en~~~-~~et~eny-Uft+es~-totoe+ 

d+~++ty-reso4t,-w+toh?ft-~i9-~-fre.-the--+est--dey--~pen 

~eh--tohe-e.p+eyee-eet.a++y-wo~~-f~-the-~mp+eyer-ege+n~t 

whoa-e.-pen~en-+s-e+e+.adw-Hewe¥er.--tohe--d+v~+ony--~pon 

good--esu~-showny-.ey-we+.e-th~-++-+tet+on-+n-the-+ntere~t 

to--.o~e-tohen-~-yee~~~e.-the-dote-ef-tast-emp+eyment-by-the 

eep+eye-rw 
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t~t!Zi Except as provided for in subsection ~ !31 of 

this section. no co•pensation may be paid for silicosis 

unless during the 8 years i .. ediately preceding the 

disable.ent the injured employee has been exposed to harMful 

quantities of silicon dioxide dust for a total period of not 

less than loOOO workshifts in e~loyment in this state and 

unless total disability results within~ J years fro• thP. 

last day upon which the eaployee actually worked for the 

employer against whoD co•pensation Is clal•ed. 

~t~ A silicotic e•ployee who Is discharged by his 

employer to escape liability for silicosis benefits under 

this chapter is eligible to receive coapensation under this 

chapter when totally disabled if he has 700 actual 

workshifts since January 1, 195~, for that employer. When 

any employee in e~loyaent on or after January lo 1959, 

because he has an occupational disease incurred in and 

caused by such employMent which is not yet disabling, is 

discharged or transferred frOD the employaent in which he is 

engaged or when he ceases his employ•ent and it is in facto 

as determined by the .adical panelo inadvisable for hi• on 

account of a nondisabling occupational disease to continue 

in e~ployment and he suffers wage loss by reason of the 

discharge, trdnsfero or cessationo the division •ay allow 

compensation on account thereof as it considers just. not 

exceeding S10oOOOo• 
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Section 5o Section 39-72-~06, "'A• is aaended to read: 

•39-72-406. General li•ltations on pay.ent of death 

benefits -- exceptions. Coepensatlon shall be paid to the 

beneficiarie~ of every employee covered by this chapter in 

cases where death results fra. an occupational disease 

arising out of his eaploymento subject to the following 

conditions: 

(1) Except as provided for In 39-72-~st+t~• 

~o.pensation .ay not b• paid when the last day of Injurious 

exposure of the e•ployee to the hazards of the occupational 

diseases occurred prior to July 1o 1959. 

••Y be paid czt tto coepensation for ctaath froe 

silicosis unless during the 8 years i ... dlately preceding 

the disableaent the deceased employee has been exposed to 

har•ful quantities of silicon dioxide dust for a period of 

not less than 1,000 workshlfts In employ.ent In this state. 

(3) No co•pensation .ay be paid for death fro• 

silicosis unless the death results within~ 3 years free the 

last day upon which the eaployee actually worked for the 

eDployer against whom co•pensation is claiaed, except in 

those cases where death results during a period of 

continuous total disability fro• silicosis for which 

CCMipensation 

co•pensable 

division. In 

has been paid or awarded or for which a clai•• 

but for such deatho is on file with the 

such cases, coepensation shall be paid~ 

-6- 513 151) 
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bepeficjaries if death results wi~ftin J yee~-froa-t~--+••~ 

dey-11peto whi eh ~fte-ewp+oyee--ari+y-werited-fmo-tite-eap~er 

ege•"'t-whow-e~nset~~-e+e+wed trot the_s!Jj,osjs. 

(It) No coepensation .ay be paid for death fro• any 

occupational disease, other than silicosis or due to 

Ionizing radiation. unless death results within ~r l 

XJlilU fro. the 1 ast day upon vhich the eeployee actually 

worked for the e~~ployer against. who. co.pensatlon is 

claieed, except in those cases vhere death results during a 

p~riod of continuous total disability fro• an occupational 

disease, other than silicosis or Ionizing radiation. for 

which coepensation has been paid or awarded or for vhlch a 

clal•• coepensdble but for such deatho Is on file vlth thG 

division. tn such cases, coepensation shall be paid~ 

beoeficlarits if death results wH:tt+~t-r.,_.-...~--+ert 

dey-ttpOII-wtt~~tte-e.p+e.,...-eetae++y-~-""~e.p+oyer 

&<Je+"'t--wtt..--eoepeftset+Ott-H-rie+wed trot tbe occypatj goal 

disease.• 

NEW SECIIQN. Section 6. Benefits for pneumoconiosis. 

PneuDOconiosis Is an occupational disease that Is 

coepensable under this chapter. However. any benefits 

granted a claiaant under this chapter for pneu.aconlosis 

.ust be reducedo but not below zeroo by an a~nt equal to 

the benefits granted 

federal lav that. pays 

the clal.ant under any progra• under 

benefits for a clai.ant suffering 
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disability fro• pneuaoconiosis. 

Section 1. Section 39-72-601, HCAo is aeended to read: 

•39-72-601. Pa+eonery---spee+e++st---eftd--oeeupet+one+ 

e+~e--Med+ee~--pene+~ Medical ~· (l) The ~ontana 

.. dical association eay. at least annually. certify to the 

division as paJeonery-9pee~~ noeinees ~hree lD or more 

licensed physicians of the state who-she++ to serve on the 

gedical panel. At lealt three of the physicians must have 

had at the tiee of certification at least 5 years• practice 

in the diagnosis. careo and treateent of d~ee~~-e+--~he 

puleonary ~~ diseases and the interpretation of x-ray 

fl1•sa ~hereof end .. ,--....--e~y--~-~he--O+Y+s+on--es 

oeeepetionet dieeo.a--.pee+e++st--ftOe+fte~--three--~--more 

~eensod phtsieions~~~e-who-he¥e At least three of 

tba phyliGiaos eyst baye bad at the tiee of certification 

qualifications in the diagnosis• careo and treatment of 

nonpul.anary occupational diseases. 

(2) Froe the ~wo-++ste ~ subeitted as provided tor 

in this section• the division shall appoint ~vo--~~p~ete 

eed+ee+--pefte+~--9fte--pene+--+s--~he--pu+eeftO~y--spee+e~+s~ 

aee+ee+-penel ond-~fte--e~-+e--the--eeeu~~+ene+--d+eeeee 

.. d+ee+--pene+.--~he diols+en-ehe++-eppe+nt-~oa-the-T+s~-e~ 

.. 1eenor~ eeeeie++s~ n .. lnees-three ~ or more physicians 

to serve on the pu~eonory -spee+e++et medical panel. The 

d+w+s+en-she++-eppe+~-~rea-~e-++•~-e+-eeeupe~+ene+-d+~e~e 
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~pee~e++~~-n~fteeS-~hree or wore ~hwsieien• to serve-on-the 

&eeHpe~+efte+-6+seese-~pee~e++~-.ee+ee+-pone+• 

(31 If the Montana .adical association fails to submit 

the ~wo-++~~• ~ of noainees as p~ovided for in this 

section, the division shall appoint 45 .a.bers ~ Qf the 

medical pene+s-~y-eppo+ft~in9 ~o ~--p~nery speete++~ 

med+ee+--pene+--~ftree panel f!yw or .ore licensed physicians 

in the state. ef-Ken~ene whe Thraa of the panel W89bers aust 

have had at the ti.a of appolnt.ent at least 5 years• 

practice in the diagnosis, ca~e• and treat-at of pulwgnary 

diseases o+-the-pa+aenery treet and the interpretation of 

x-ray f i 1 •s ~eef'--1Htd-b')-eppelrntn.-te-tl'le-eeeapetionet 

d+~~ese-eedi-ee+-pene+-tft~or----++eettsed-~+ens-cri' 

tl'le-stMe-wtlo-heve-M-tfte-t+--of-e,po+m:..em:~~f+ee~+om~ 

~o--di-e~nesey--eere-+ory-eftd-treet-nenpat.onery-oeeupet+Oft&+ 

d-i--seft!tes. 

j4) Ibe pangl .,cbers shall appojot one •e8bsr of the 

~~] to be the cbairwan.• 

Section a. Section 39-72-602• KCAo is awended to read: 

•]9-72-602. Pree~e Insurer •ax accept liabilitx --

~~!.ILS: for 11edical exawinat.ion ---JMI+--ry--ecmdi-t+ens 

~ jn$yrer has not accepted ljabjlitX• l1l An jp$yrer RaX 

accept ljabjljtv for a clajw updar this chapter h41ed on 

ioformatjao submitted to jt by a cJajaant. 

LZi In order to deternine the cowpensability of claims 
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under this chapter ~-en p•l•enery eendit~ when an 

josyrer bas opt accepted liabjlit¥• the followinq procedure 

sft8++ ~ be followed: 

ttiL41 The division shall direct the claieant to a 

pe+_.,-~.,eeie• l•t: -.fte--ft--e -•ber of the 

•pee+a++n .adical panel for an exaeinat.ion• The '"''-"•l"Y 
~ee+e++~ panel ee!lber shall conduct. an exaei nation to 

determine whether the c1al.ant Is totally disabled and is 

suffering from e--puleonery aa occupational disease. The 

pa'l-_y-_pee-9-e+.f.fl: panel Mllber shall 5Ubtli t a repo~t. of 

his findin9s to t.be division. 

trtLbl Either the claleant or the Insurer may, within 

20 days after the receipt of the report by the first 

JM~+-efter,-speeialil~ panel weab•r• request that the clalaaot 

1>e exaei ned by a second JM~+-r-,-pte~~t-whe-she++-b--e 

-.eer-e+-tlle-pu+-...,_,.eiolist: -diee+ panel a&u• If 

a second exawinat.ion Is requested• the division shall direct 

the claieant to a second pel-nery--spee+e++~--and--the 

~enery--spee+e++s~ p~pel aember who shall conduct an 

exaeination t.o deterelne whether be believes the claimant is 

totally disabl~d and is suffering fro• e--p~ry 40 

pccupatjonal disease. The pu+wonery-spee•e+i-st: panel weeber 

shall submit a report of his findings to the division. When 

a second exawination has been requested, the reports of the 

examinations shall be submitted to ~he-p•+eonery-spee+e+~st 

-10-
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three R@Wbers gf the .adical panel for ~ review. A eadjcal 

panel weaber or tbe panel aa¥• In order to assist the panel 

welber OC the pane) in CedtbjDQ a 'QOC)Usipnr CQO$Ult with 

the clajaant•s attaQdlpg physician. Tha tbLa& panel aembers 

shall Issue +~ a report concerning thP claieant•s physical 

condition and whether the clalaant Is suffering fra. an 

occupational disease. 

t3i~ If a second exa•lnatlon is not requested. the 

division shall issue its order detereinlng whether the 

cl~i•ant Is entitlad to occupational disease benefits based 

on the report of the first exa•ining physician. lf a second 

ex .. inatlon Is requested, the division shall issue Its order 

based on tbe report of the pa~•enery--speeie~ ~ 

•9Wbsrs of tbe .. dlcal panel. 

ldl For tb9 pyrpose of reylewjng th• reports qf tba 

exaeinatlgos and jssying the rMport under subsection l2)1b)• 

the threg eeabers of tba aedjcal panel shall be the two 

Rewb&($ of tbe panel wbo exaalned the &lalaant and tbe panel 

chalr.an. If tbe panel chalraan bas cxaaipad the &lalaant• 

tba_ panel cbajrwan shall appoint angther •embgr of the 

wedlsal panel ta be tbe third ae.Oer.• 

Section 9. Section 39-72-1>05• MCAo is a.ended to read: 

•39-72-605. When ~.emery occupati ooal disease 

causes death. When an occupational disease ~hep-thaft-e 

~+•e~rJ •iseese ee~es js &laie&d ta haye caused death and 
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a clal• for death benefits is filed the~eforo the division 

shall select at least two physicians who in the division's 

judgaent could properly deter•ine the condition regar~iny 

the decedent•s death in relation to a possible occupational 

disease, and the physicians shall examine all available 

evidence pertaining to the clal• and shall Make findings and 

report to the division. The report is p~ima facie evidence 

of fact as to the aatters therein contained.• 

Section 10. Section 39-72-1>06, MCAo is a~nded to 

read: 

•39-72-606. Autopsy. Upon the filing of a claim for 

coepensation for death caused by an occupational disease 

~here an autopsy is necessary to deter~ioe the cause of 

death, an autopsy shall be ordered by the division. The 

autopsy shall be aade under the supervision of the county 

coroner. The division may desiqnate a 

physician who is a specialist in such 

duly licensed 

examinations tr-

perfor• or attend the autopsies and to ce~tify his findin~s 

thereon. The findings shall be examined by the physicians 

sub•itting Pepe~s a report under the---pPcY+s+efts---oT 

~~6&+--eftd 39-72-605 before the final pepc~ ~ 

under t~e-seet~s-e~ that section js submitted to the 

division.• 

Section 11. Section 39-72-bOB, HCA, is amended to 

read: 

-12.-
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•39-72-606. Payment of •edi~al exa•ination and autopsy 

expenses. The expense of the first •edi~al exaalnation as 

provided in 39-72-602 &r--~~~3 shall be borne by the 

insurer. The expense of a reexaeination shall be borne by 

the dissatisfied party requesting the reexaelnatlon. The 

expense of the periodi~ •edical exaeinations. as provided in 

39-72-607• shall be borne by the party requesting the 

periodi~ medical exa•inatlon. The expense of ~he autopsy• as 

provided for in 39-72-606, shall be borne by ~he party 

requesting the autopsy.• 

Se~tion 12. Section 39-72-610• KtA• is a.ended to 

read: 

•39-72-610. Report of and exa•lnations condu~ted by 

medical panel f+ne+--eftd--..elwsi~e -~e+--eYidenee ~ 

hee~+n9. Ll1 At a hearing held before the division or the 

workers• co•pensation judge. t:bec• j s a rebsJU.4bl e 

~unptjon that the report of the aedi~al panel and ~o 

anx medical e~e.?fte~-een~ exa•jnatjgn reports by 

members of the aedical panel are ..e+~e-ene-f+ne+-end--no 

oi!he~--med+ee+--eyflfenee----ed~e+-.ed+ee+-~~ 

~e-eem+s~b+e correct• Howe¥ePy-~~+e+""s-~-wft+eh-~he 

e+tri-tllftnt:-hes-tteen-t'~ed es Dt'eri~t&r-+n--~~r---

~-'lr693--trteyT--+n--erl---~~ft t:tle• i rt-t'eeeh I ntt their 

eone+~s+on.-eonsu+~-w+th-~e-e+e+eent•s-et~nd+ng-phys+e+enw 

!21 The clajmaat gr the jnsyrer way present addjtjgnal 
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eedical lnfgreatign in grder to rebyt tbe wgdjcal 

exa•ination repgrt gf a panel weeber or a panel report.• 

Section 13• Section 39-72-61Zw MCAo is aeended to 

read: 

•39-72-612· Rehearing and appeal t.o workers• 

coepensation judge. (1) Within 20 days after the division 

has issued Its order of deterelnation as to Whether the 

claiaant is entitled to benefits under this chapter, a party 

.aay request a rehearing. In order to perfect an appeal to 

the workers• coepensation judge, the appealing party .ust 

request. a rehearing before the division. The division eay 

~rant a rehearing and, If a rehearing is granted, the 

division's final detereination ~ ~ not be issued until 

after the rehearing. If the division does not grant a 

rehearing, the division's final deter•ination is issued on 

the date the rehearing is denied. 

(21 Appeals froe a final deter•inatioo of the division 

shall be aade to the workers• coapensatioo judge within 30 

~xs after the djyjsjgn bas issued its fjoal deter•ioatjon. 

The judge, after a hearing held pursuant to 39-71-2903 and 

39-71-290~, shall aake a final deter•ination concerning the 

~lai.ant•s claia. The judge eay overrule the division only 

on the basis that the division's deterDinatlon is: 

ta) in violation of constitutional or statutory 

provisions; 

-H- B Js-·o 
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(b) in excess of the statutory authority of the 

agency; 

(c) •ade upon unlawful procedure; 

(d) affected by other error of law; 

(e) clearly erroneous in view of the reliable• 

probative. and substantial evidence on the whole record; or 

(f) arbitrary or capricious or characterized by abuse 

of discretion or clearly unwarranted exercise of 

discretion.• 

NEW SECTIQN. Section 14. Costs and attorney fees. (1) 

If an insurer requests that a hearing be held before the 

division and the clai• is deter•ined co~nsable by the 

division after the hearing and the Insurer does not appeal 

the division•s decision to the workers• co•pensation jud9e• 

reasonable costs and attorney fees. as deterelned oy the 

division, shall be paid to the claiaant•s attorney by the 

insurer. 

(2) If an insurer appeals a decision of the division 

to the workers• coepensatlon judge or froa the judge to the 

supre•e court and the claie is deter~ined coepensable, 

reasonable costs and attorney fees. as detereined by the 

workers• coepensation jud9eo shall be paid to the claiaant•s 

attorney by the Insurer for proceedings before the division. 

the workers• coepensation judge. and the supreee court. 

Section 15. Section 39-72-703, M(A, is amended to 
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read: 

•39-72-703. No coepensation for partial disability. No 

~o•pensation as provided in 39-72-701 or-~9-~~-~e~-~he~~-e~ 

~ payable to an eeployee who is partially disabled from ~n 

occupational disease.• 

Section 16. Section 39-72-704• MCA• is a.ended to 

read: 

•39-12-1~. Medical and hospital expenses. In addition 

to the coepensation provided by this chapter. ~-~w+ng 

~-~---~~e. an e•ployee who beco~es ejtber totall¥ 

or partjally disabled trow an gccypatjonal djsea~ 

antitlod to r&&eiya fpr treatpent pf tbe gccypatjgnal 

disease. MitbQut Jieltation as to length of ti•e gr dgllar 

aeoypta [8A$POaQJe .adicaJ seryfceSe hgspjtaJjzatjOOt 

.adiclnes. apd 0 thar treatwent apprpyed by the djyjsjgn. 

t~t--ff-eft-eep+eyee-beee.e~-~~+~--e+~eb~ed--~o.--o~ 

oeeo~e+--d+$~--he--+s--eft~+t~ed-to-~+vev-wfthottt 

~+.tte~es-te-~en~~ ef-~~~er-~o~v-~e~oneb+~ 

eed+ee+-serv+ee9y-~eapitaliret+en.-.ed+e+ne~v-end-~tteh-o~he~ 

~reet.a~es-eey-be-eppre¥ed-by-the-dfv+,+onw 

t~--*n--eap+eyee--whe--~a+f~~--froe--oo--oeeupetfone~ 

eent~-+n--e.p+ey•ent -whf+e bein§ -treated--therefor--+~ 

eft1:+~-te--.ee+ore--ttte-.ed+eri--~sv-fl'e8Hentsv-eod 

eed~n~-reesooeb+y~a+~net-e~eeedfft§--the--v~tte--of 
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1 •r.,.see.• 

2 Section 11. Section 39-72-711• MCA, is a.anded to 

3 r-ead: 

4 •39-72-711. Lu~su• and coeproeise settle.ants. (1) 

s No final and binding avard aade upon any clale pursuant to 

6 this chapter eay be converted into a luap-su• payaent• in 

7 vhole or in part. except as provided In this section or 

8 39-72-112. 

9 (2) Whenever there are contested Issues as to an 

10 insurer•s liability for a clala under this chaptero 

11 including a claim based on 39-l2-~5t+til1• a clai.ant and 

12 an insurer may enter Into a full and final coapra.lse 

u settlement of the claie. Hovever• no such settlements are 

14 binding on the parties until approved by the division. After 

15 the division approves a full and final ca.proeise 

16 settlement. the claie is closed and the insurer•s liability 

17 for a settled claie is forever released.• 

18 Section lB. Section 39-7l-201o MCAe is a.anded to 

19 read: 

20 •39-ll-201. Adeinistration fund. (1, A vorkers• 

21 compens~tion administration fund is established out of vhich 

22 all costs of ad•inistering the Workers• Coapensation and 

23 Occupational Oisease Acts and the various occupational 

24 safety acts the division •ust ad•inister are to be ~aid upon 

25 lawful appropriation. The folloving moneys collected by the 
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division shall be deposited In the state treasury to the 

credit of the ~kers• ca.pensation adeinistrative fund and 

shall be used for the administrative expenses of the 

division: 

(a) all fees and fines provided in 39-71-205.,. And 

39-71-30+...-eftd-~9-~i'e§; 

(b) all fees paid for inspection of boilers and 

Issuance of licenses to operating engineers as required by 

law; 

(c) all fees paid froe an assessment on each plan No. 

1 employer, plan No• Z insurer, and plan No. 31 the state 

insurance fund. The assess.ants shall be levied against the 

preceding calendar year•s gross annual payroll of the plan 

No. eeployers and the gross annual direct pre•iues 

collected in Montana on the policies of the plan No. 2 

insurers. insu~ing employers covered under the chapter, 

during the preceding calendar year. However, no assesseent 

of the plan No. 1 employer or plan No. 2 insurer shall be 

less than $200. The assesseents ~hall be sufficient to fund 

the direct costs identified to the three plans and an 

equitable portion of the indirect costs based on the ratio 

of the preceding fiscal year's Indirect costs distributed to 

the plans using proper accounting and cost allocation 

procedures. Plan No. 3 shall be assessed an amount 

sufficient to fund its direct costs and an equitable portion 
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1 of the Indirect costs as referred to above. Other sources 

2 of revenue. including unexpended funds froa the preceding 

3 fiscal yearo shall be used to reduce the costs before 

• 
s 

6 

levying the assess.ents • 

(2) The adainlstratlon 

expenses Incurred by the 

fund shall be debited with 

division in the general 

1 adeinistratlon of the provisions of this chapter, including 

8 the salaries of Its aeaberso officers. and esployees and the 

9 travel expenses of the aeaberso officers, and e8ployeeso as 

10 pr~•lded for In 2-18-501 through 2-18-S03o as aaendedo 

11 incurred while on the business of the division either within 

12 or without the state. 

13 C3) Dlsburseaents froa the adeinistration .oney shall 

1• be •ada after being approved by the division upon clal• 

15 therefor.• 

16 Section 19. Repealer. Sections 39-12-205, 39-72-306 

17 through 39-72-l09o 39-72-501 through 39-12-508o 39-T2-6D3o 

18 39-72-6~, 39-72-702• 39-72-JlDo and 39-72-113o HCAo are 

19 repealed. 

20 Section 20. Codification. The code co .. lssioner shall 

21 codify section 6 of this act In Title 39o chapter 72, part 

22 So and section 1~ of this act in Title 39o chapter 72o part 

23 6o and the provisions of those parts apply, respectively, to 

z• section 6 and section 1~. 

-End-
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~ DEPARTMENT OF LABOR AND INDUSTR 

A BILL FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE THE 

OCCUPATIONAL DISEASE ACT OF MONTANA; AMENDING SECTIONS 

39-7l-20lt 39-72-102, 39-72-305, 39-72:-4-0Zo 39-72-,.os, 

39-72-406, 39-72-601• 39-72-602, 39-12-605, 39-72-606, 

39-72-608, 39-12-610o 39-12-612o 39-72-103, 39-12-704-o AND 

39-72-71lo MCA; AND REPEALING SECTIONS 39-72-205, 39-72-306 

THROUGH 39-72-309, 39-12-501 THROUGH 39-12-508, 39-12-603, 

39-72-604o 39-12-702o 39-72-110o AND 39-12-713, MCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-12-l02o KCAo is aeended to read: 

•39-12-102. Definitions. As used in this chapter, 

unless the context requires otherwise. the following 

definitions apply: 

(1) •Beneficiary• is as defined in 39-71-116(2)• 

(2) •child• is as defined In 39-71-116(4)• 

(3) •Oisableaent• aeans the event of becoelnq 

physically incapacitated by reason of an occupational 

disease fro• perfor•ing any work ~---~~ft-er- BPA•i~ 

jn the normal labor market. Silicosis• when coeplicated by 

active pulmonary tuberculosis• Is presuaed to be total 
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disable.ant. •oisabllitywo •total disability•• and •totally 

disabled• are synonyeous with •disablement•, but they have 

no reference to •partial pereanent disability•. 

(4>) •Division• Is as defined in 39-11-116(5)• 

(5) •e~loyee• is as defined in 39-11-118. 

(6) ·E~loyer• is as defined In 39-71-117. 

(7) •Husband• is as defined In 39-71-116(1)• 

C 8) •Independent contractor• is as defined in 

39-11-120. 

(9) •Insurer• is as defined In 39-?1-116(8)• ~. ~•r• 

+nehufe!l en eepleyer MIMI le eel¥ , ..... ,.,. •••r e••-setlen 

pf-en IM• h 

(10) •Invalid• Is as defined in 39-?1-116(9)• 

( 11) 'fhe tet'e •eeelfll'ft i enet Dccyp;¢1 mal dl Hase• 9MH 

eeeft ~ all diseases arisin9 out of or contracted froe 

and In the course of eepto.,_nt. 

ClZ) •order• is as defined in 39-71-116(10). 

(13) •Pneueoconfosis• eeans a chronic dust disease of 

the lungs arisinq out of .. ployeent in coal •lnes and 

Includes anthracosis, coal workers• pneu80Coniosls, 

silicosis• or anthracosilicosis arising out of such 

elllploy-nt. 

(14>) •Silicosis• .. ans a chronic disease of the 1un9s 

caused by the prolonqed inhalation of silicon dioxide 

(Si02)• characterized by small discrete nodules of fibrous 

-2- s\3 ~50 
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tissue si•tlarly dlss .. inated throughout both lunqs causing 

the characteristic x-ray pattern and by other variable 

clinical aanifestations. 

(1St •wages• is as defined In 39-71-llb(lOt. 

(16) •wtfa• Is as defined in 39-71-116(21)• 

( 17) •Year• Is as defined in 39-71-116(6) and 

39-11-ll6C22)•• 

Section 2. Section 39-72-305• KtA• is a~nded to read: 

•39-72-305. RiJht to coapensatlon exclusive reaedy 

YUinsyred ••plowers. ~The right to recover co~nsatlon 

pur~uant to the provisions of this chapter for occupational 

dl~~ses sustained by an eaployee and arising out of and In 

the cuurse of ~ a.ploy.&nt• whether resulting In death or 

not• ~--be ~ the exclusive re .. dy therefor against ~he 

Jill a.ployer ~~"9 t:o-IM-IMtlftd--by--eftd- ••ltjeet -t:6-~ 

chapter ee·pre•lded~~" Mbg Is prgpgrly iosyred uod9r tbe 

WOrker•• Cowpen$1tjqn Act agd the Pecugatjgoal Pjseoie Act 

qf ••t••· 
rZJ The prpyjsjpos gf tba Mprkers• Co•p•ns•&lon a,t 

rala&iDQ tA MQjpsucftd eaplpJR<5 and benefit& due unjnsyrad 

claiwaots apply to and are incorporated os part gf this 

chapter.• 

Section 3. Section 39-72--\0Zt HCA, is aeended to rPad: 

•39-72--\02• Practice and procedure applj,abjlitw of 
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Workers• Cpep l&atlqo •ct. LLl ~ Except as otherwjsg 

groyidad in this Ghapter. tba practice and procedure 

pr~scribed in the Workers• Co•pensation Act ehe++--epp+y 

applie• to all proceedings under this chapter.-exee~~-·~ 

he~+ne4~ ~herwi'e prevideda 

c21 Section$ 39-ll-304r 39=71-403. 39-11-406. 

39-Il-409r 39-71-411 thrgugb 39-71-413. and 39-71-742 jn the 

workers• Cgepepsatloo Act specifically apply tg and are 

jocgrporated aa part of thi$ chapter.• 

Section "-• Section 39-72--\05• KCA• is a•ended to read: 

•39-72--\05. General li•itations on pay~~ent of 

ca.pensatlon to disabled .. ployee -- exceptions. (1) Except 

as prOYided for in this section. co.-pensation 8aY not be 

paid •hen the last day of the Injurious exposure of the 

employ .. to the hazard of the occupational disease bas 

occurred prior to July 1, 1959. 

t~--No-eeape~~.ey-be-~d-~or-e--d+,ee~e.--ot:~er 

th~--~~~--&r--e.&-~~ir+~~ee+e~+~•-~+•~,-to~e· 

alsabitl~r resal~• wl~hin lze ders-fre.-the--+est--doy--a~~ 

wtrielt--i:M~.,_-.e~ werked fer the-8811'+oyey"-egei-n~~ 

wtto. e-D-!tftietl-i.-e+M-dw +l-ewt!1"'9--tne--dn"+~•--u~on 

gootf--eea~owny - t' weiye~h"-+iteitet+Oft-in-t:~e-+nter.,~ 

of~1:ie1!T-btft-in ant ease the perioct-.ay-o~--be--e'X~ended 

te--eore-tften t year fre• the date ef-+es~-e.p+oy.en~by-~he 

• .,teyerw 

--\-
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t~t~ Except as p~ovided fo~ in subsection t+t ill of 

this section. no compensation aay be paid for silicosis 

unless during the 8 years l..ediately p~eceding the 

disable.ant the injured employee has been exposed to har•ful 

quantities of silicon dioxide dust for a total period of not 

less than 1,000 workshifts in e~loyaent in this state and 

unless total disability results within~~ years fro• the 

last day upon which the .-ployee actually worked for the 

employer again~t whoa coapensation Is clal•ed• 

f1iill A silicotic employee who Is discharged by his 

employer to escape liability for silicosis benefits under 

this chapter is eligible to receive coapensation under this 

chapter when totally disabled If he has 700 actual 

workshifts since January 1• 19S4, for that ••player. When 

any employee in eaployaent on or after January 1• 1959• 

because he has an occupational disease Incurred in and 

caused by such e•ploy•ent which is not yet disabling, is 

discharged or transferred froa the e•ploy•ent in which he is 

engaged or when he ceases his eeploywent and It Is in fact• 

as detereined by the medical panel, inadvisable for hi• on 

account of a nondisabling occupational disease to continue 

in employment and he suffers wage loss by reason of the 

discharge, transfer, or cessation, the division •ay allow 

compensation on account thereof as it considers Justo not 

exceeding sto,ooo.• 

-5-

1 

2 

3 

~ 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Zl 

22 

23 

Z4 

l5 

LC 0268/01 

Section s. Section 39-72-4<16• NCA9 is aeended to read: 

•39-72-~0b. General li•itations on pay.ent of death 

b-fits - exceptions. Coapensation shall be paid to the 

beneficiaries of every employee covered by this chapter In 

cases where death results from an occupational disease 

arising out of his eaployaent• subject to the following 

conditions: 

Clt except as provided for in 39-72-~0Sf+t~• 

ca.pen.atlon .ay not be paid lllhen the last dey of lnjurl-s 

exposure of the e.Ployee to the hazard& ~ the occupetiOftal 

diseases occurred prior to 

C2t No coapenaatlon 

July l• 1959. 

_, be paid for death froa 

silicosis unless during the 8 years i ... dlately preceding 

the disableeent the deceased employee has been exposed to 

har•ful quantities of silicon dioxide dust for a period of 

not lass than t,ooo workshlfts In ••ploywent In this ·state. 

(3t No co•pensation .ay be paid for death froa 

silicosis unless the death results within~~ years from the 

last day upon which the eaployee actually worked for the 

e•ployer against who. co•pensation is claleed. except in 

those cases where death results during a period of 

continuous total disability fro• silicosis for which 

c011pensat1 on has been paid or awarded or for which a clai•w 

co•pensable but for such death, is on file with the 

division. In such cases, coepensation shall be paid~ 

-6- 6'\3 \SD 
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begaticiariea if death results wi~lft ~ yee~re• th4--~e,. 

dey-HpOft w~ieh ~he ~~ee~~~y-wor~~d-~&r-the-e•p+&yer 

eg&TftS~W~8-eoepeftSet~-~-e+e+.ee !Laa_tbe sj)jcosls. 

(•t No coapensation way be paid for 1eath fro• any 

occupational disease. other than silicosis or due to 

ionizing radiation. unless death 

~ fro• the last day upon ~hich 

worked for the eaployer against 

results ~lt~in .-ye~ ~ 

the e~ployee actually 

who• COIIJH!flSatl on i I 

~laieed• except in those cases where death results during a 

period of continuous total disdbility froe an occupational 

dlse•see other than silicosis or ionizing radiation. for 

which coepensatlon has been paid or awarded or for which a 

clal•• co•penaable but for such deathe Is on file with the 

division. in such cases. coapensation shall be paid ~ 

bepefjclarlas 

., ., ... wltich t:tle e~~~~~l•J•• ~Helly -•Iced-fer the •ployet" 

84Jit+ft'St-wlta.--e~et+en-+,-e+ .. iaed fro• the occyp,at..l.wlill. 

dl5ease.• 

NEW SECIIQN. Section 6. Benefits for pneumoconiosis. 

Pneu.oconiosis Is an occupational disease that Is 

coepensable under this chapter. However. any benefits 

granted a claiaant under this chapter for pneuaoconlosis 

.ust be reduced, but not below zero, by an aeount equal to 

the benefits granted the clal .. nt under any prograe under 

federal law that pays benefits for a clai.ant suffPring 
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disability fro• pneueoconiosis. 

Section 1. Section 39-12-601, MCA, is a.ended to read: 

"3~-12-bOl. PH+eonary---spee+e+ist---end--&eeu~tTofte+ 

6i~se--.ed+ee+--~ Medical panel. (lt The Montana 

.adlcal association .ayw at least annuallyw certify to the 

division as pH+-on&ry-speeiet9~ nominees ~e lD or more 

licensed physicians of the state who-she++ to serve gn the 

.edlcal panel. At least three of the physicians must have 

had at the tiee of certification at least 5 years• practice 

in the diagnosis• care. and treat.ent of d+sees~-&f--the 

pul•onary t~ diseases and the interpretation of x-ray 

fllesa t:hereef end eey--efse e~y--t:o--the--d+Y+sTeft--es 

eee.11et:i enel dlse·aee •~teeiel i st: n-i -•s--thfoee--or--eere 

iba_ pbysicjans pgst have bad at the ti.e of certification 

qua1ificatlon5 in the diagnosis• careo and treat.ant of 

nonpuleonary occupational diseases. 

(l) Free the ~++~s ~ subeitted as provided fo 

in this 5ectlon. the division shall appoint ~we--seperete 

eediee+· -penel sw ene -plftd-H-~-ptt+-ry--speei-e+is~ 

eed+ee+-penet-eftd-t:he--ether--+s--~he--eeeHpet~&ne+--diseese 

-~~~ee+--~The d I• I sleft'1MI'H-eppoi-M-i'rellt-t:he-4~n-M 

~enery s~i.t ne.inees-three ~ or eore physicians 

to serve on the p;Hleenery -spee+e++st medical panel. The 

IITY~2~0ft-shell eaaeint f~the-i~t-e+-eeeupet~&ne+-dTseese 

-8-
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~peetel+~t-no•+~-~hree-er~e-phys+etens-to-~rwe-on-~~ 

oee~pe~tona+-e+~ee~e-5peete+~-.ed+ee+-pene+• 

(3) If the Montana .edical association falls to sub•lt 

the ~~+~ ~ of no.inees ~s provided for in this 

section. the division shall appoint u -~ers a gL the 

~Dedi cal penri9-hy-eppe+nu~ t:o the ptt~~Mnery -pee+M+rl 

Medtee+--pene+--~ee panel fly• or .ore licensed physicians 

have had at the ti.. of appolnt .. nt at least 5 years• 

practice in the diagnosis, careo and treat .. nt of pulagn4ry 

diseases e+ t:he p~t.onery t:raet: and the Interpretation of 

x-ray fil•s thereof •~ b' eppelnt:in9 a-the occ•peti~let 

df~t!ft!te-.edtee+-p-+-t:ttree-or---+ I eensed- ph's i e+ens-of 

~l'le-st:et:t!-who-heve-et-tta.-uee-e+-l!lppo int-m-qao+tf+eM+~ 

te--d+~-er--eet'e- ferw etod aot!M-n0ft1111~y-eeeupet:+one+ 

d+s~es. 

i4l The panel wgebers sball appgjnt gne meMber pf tbe 

panel to be the cba!rean.• 

Section B. Section 39-72-60Zo MtAo Is a-nded to read: 

•39-72-602. ~roeea.re Iniurar ear accept liAbilitr --

~~ for eedical exaeination ----ptt+.one~--t!o~+uon~ 

when jnsyrer has not a,cepted ljabjl!tJ• (ll An insurer eay 

accept liability fqr a ctai• under this chapter based _go 

jnfgrmatjon sybwjtted to it by a clai.ant• 

LZl In order to detereine the co~ensability of claims 
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under this chapter ~ 11ft ?•~--•r eenllit!-s !dwo an 

jnsyrar has not a,ceptad liabllitX• the following procedure 

~ .ust be followed: 

t+t.L&l The division shall direct the clal-.rt to a 

ewleenery-~peeieftst -who--+s--e ee•ber of the p-GT--'PVT ..,-

Sfteeie1Jet: -dical panel for an exa•i nation. The f"'l•enary 

~+e++.t panal .. .bar shall conduct an exa•ination to 

detereine whether the clal-nt is totally disabled and Is 

suffering froe -p~t-nery AO occupational disease. The 

-•--•" .... ,eeietl-ft pADal •••r shall sut.i1: a repon of 

his findings to the division. 

te'tJ.IIl Either the clal-nt or the Insurer .. ,. vi1:h1n 

20 days after the receipt of the report by the first 

ptt1el!lftftl J !lfleeieHn panel Meb•r• request that the elai-nt 

be exaeined by a second P'l'"-rr~peciaU~~•haH be--

-llber-o4'1fte-~-.-y-~tist: -lfieef p-el BllbAJ:• If 

a second exa•lnation is requested• the division shall direct 

the claleant to a second ,.._,__pee.etist -amf-1he 

~MtltMnery epeeie+tst: panel WMIK!r who shall conduct an 

examindtlon to detereine whether he believes the claieant is 

totally disab1~d and is suffering fro~ e--p~~ 4D 

pccypatjgoal di~ea~e. The ~+~y-spee+a+~ panel pe~er 

shall subeit a report of his findings to the division. When 

a second exaeination has been requestedo the reports of the 

exa•inations ~hall be sub~itted to t:he-pa+eonery-spee+~++st 

-10- SB 50 
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three ee.bers gf the .. dical panel for +~ revle~. A ..OiGal 

panel eewber or tbt panel WOY• Ia order tg assist the panel 

~~ the pdpel !g reacbjgg a concluslpps~sylt with 

the Gla!eaot•s attending nbysiGian 8 The tb~ panel ae8bers 

shall issue +~~ A report concerning the claleant•s physical 

condition and whether the claiaaot is suffering froa an 

occupational disea$e, 

t3i~ If a second exaatnatlon Is not requested, the 

division shall issue its order deteraining whether the 

cl~i•ant is entitled to occupational disease benefits based 

on the report of the first ex .. fnlng physician. If a second 

exa•lnation is requested• the division shall issue its order 

based on the report of the JNl•aMry--,.,ee+el+ft .tlli:.U 

sttvs of tba lledlcal p-1. 

Cdl For tbe purpole pf raylewtng the repgrts pf tha 

axawipatlpns and issyiDQ the report ppder subs•Gtlgn C2)(b)r 

the three aeabers gf the •@diGal panel shall bet~ 

aeMb@rs of the papeJ who exeajged tha Gl•l•ant and tba panel 

Qbalr .. n. If the pagel Cbalraan hat exa•lned the claiwont• 

tba panel chAi'!IM lhall apootot angt.ttar M!lber gf tba 

M4ic:al paot~l t.o be the t.hi rd aellber.• 

Section 9, Section 39-l2-6os, MCAo is aaended to read: 

•39-1'2-605. When ~~ occupational disease 

causes dgatb. When an occupational disease o~~-then-a 

plri•onery tl+s-~-eetsa., js Glaj•ed to baye Gaused death and 
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a claia for death benefits is filed therefor. the division 

shall select at least two physicians vho in the division•s 

judg.ent could properly deter•ine the condition regarding 

the decedent's death in relation to a possible occupational 

disease, and the physicians shall exa•ine all available 

evidence pertaining to the claia and shall .ake findings and 

report to the division. The report is prima facie evidence 

of fact as to the •etters therein contained.• 

Section 10. Section 39-72-606o MCAo is aeended to 

read: 

•39-72-606. Autopsy. Upon the filing of a claim for 

coapansation for death caused by an occupational disease 

~here an autopsy is necessary to deter•ine the cause of 

deatho an autopsy shall be ordered by the division. The 

autopsy shall be aade under the supervision of the county 

coroner. The division may designate a duly 1 icensed 

physician vho is a specialist in such examinations to 

perfor• or attend the autopsies and to certify his findin< 

thereon. The findings shall be exa•ined by the physicians 

subaittlng r"'rf" ......... a ropgrt under ~---pro.+~~---of 

~~-eftd 39-72-605 before the final ~·~~ ~ 

under ~se-..e~~ that section js submitted to the 

division.• 

Section 11. Section 39-72-608, MCAo is amended to 

read: 

-12-
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•39-72-608. Pay~ent of .. dlcal exa•ination and autopsy 

expenses. The expense of the first •edical examination as 

provided in 39-72-602 &r--~~3 shall be borne by the 

insurer. The expense of a reexa•ination shall be borne by 

th~ dissatisfied party requesting the reexaalnatlon. The 

expense of the periodic •edical exa•inationso as provided In 

39-72-607o shall be borne by the party requesting the 

periodic 11edical exa•inatlon. The expense of the autopsyo as 

provided for In 39-72-606, shall be borne by the party 

requesting the autopsy.• 

Section 12. Section 39-lZ-610• MtAo is aeended to 

read: 

•39-72-610. Report of and exaainations conducted by 

11edical panel 

he~+n~. ~ At a hearing held before the division or the 

workers• co•pensation judge. tbere is a rabyttable 

~u•ptjon that the report of the eedlcal panel and ~he ~we 

~ aedical eMea+~iens eon~eted exawinatign report$ by 

•e~bers of the eedical panel are eKel•sive end final enct -no 

~he¥--.ed+ee+--ewldenee e• edditienet-eee+eei-eM~nstiens 

~e-eda+s~b~ correct. Hewe ... y-~phys+e+~•-~-wft+eh-~he 

e+fri-8BM_.._-beeft-l'efei'Ped - prewieed fer-+tt--39-~i!-69~-er 

:t9-l'r68~ ••1• •- ereer -te-essiM: ~· ht raeet\IFif titeir 

e~e+•s+enT-e~~th-~-e+e+.ant&s-ettend+n~phys+e+en. 

121 Tbe claieant or the insurer aiY present AdQitignaJ 
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Mdlcal jqfgrut.lon to order to rtdwt; t.be eedical 

exaalgat.!on rRQoct of a panel MWb&r or a panel re,port.• 

Section 13· Section 39-l2-612w MCAw is a .. nded to 

read: 

•39-12-612. Rehearing 

coapensatlon judge. llt 

and appeal to workers• 

ha~ issued Its order of 

Within 20 days a~ter the division 

deter•l nation as to llllhethec the 

clai.ant is entitled to benefits under this chapterw a party 

• .ay request a rehearing. ln order to per~ect an appeal to 

the workers • coapens•tlon judgew the appeel ing party -..st 

request a rehearing before the division. The division •ay 

grant a rehear! ng andw If a rehearing is granted9 the 

dlvis!on•s final deter•lnation ~ .._ not be Issued until 

after the rehearing. If the division does not grant a 

rehearing, the division's ~inal deter•ination Is Issued on 

the date the rehearing is denied. 

(2) Appeals fro• a final deter•lnation of the division 

shall be .. de to the workers• coapansation judge within 3D 

days after tho diyisjon ha• j&syed itA figal det•r•jnatjgn. 

The judgeo after a hearing held pursuant to 39-71-2903 and 

39-71-2?0~, shdlJ aake a final deter•lnatlon concerning the 

~laimant•s clai•• The judge •ay overrule the division only 

on the basis that the divlsion•s cleter•lnaUon Is: 

{a) in violation of constitutional 

provisions; 

or 

-1 .. - 5B 

statutory 
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(b) in excess of the statutory authority of the 

agency; 

(C) eade upon unlawful procedure; 

(d) affected by other ~rror of l~w; 

(e) clearly erroneous in view of the reliable, 

probative. and subst.antldl evldem:e on the llhole record; or 

Cf) arbitrary or capricious or characterized by abuse 

of discretion or clearly unwarranted exercise of 

discretion.• 

NEM SECTIQN. Section lite Costs and attorney fees. (l) 

If en Insurer requests that a hearing be held before the 

division and the claia Is deterained coepensable by the 

division after the hearing and the Insurer does not appeal 

the division's decision to the workers• coapensatlon judge, 

reasonable costs and attorney fees. as deter•inad l!y the 

dlvfslon. shall be paid to the clalaant•s attorftey by the 

insurer• 

(2) If an insurer appeals a decision of the division 

to the workers• coepensation judqe or fra. the judqe to the 

supr ... court and the claia Is det~rained c~sable• 

reasonable costs and attorney fees, as deterained by the 

workers• coapensation judge, shall be paid to the clalaant•s 

attorney b1 the insurer for proceedings before the division• 

the workers• co~pensation judge, and the supreMe court. 

Section 1~. Section 39-lZ-703• MCA• is a~nded to 
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read: 

•39-72-703. No coapensatlon for partial disability. No 

co•pensatlon as provided in 39-72-701 or-39-~~-~8~-sho++-be 

~ payable to an ••~loyee who is partially disabled fro• an 

occupational disease.• 

Section 16. Section 39-72-704• HCAo is a•ended to 

read: 

•39-72-70-\e Medical and hospital expenses. In addition 

to the coapensation provided by this chapter, ~e--~o++ow+~ 

~l--&8--~~ an ewplgree whg becgmes ejtber totally 

or partially dj&ablad frqa an gccupatlgnal djsease js 

entitJ&d to recelye for treatwent of the gccupatjooal 

dla .. ••• wltbgyt liMI\otiQD as tp length of tlaa gr dgllar 

fflWMpzl• reiSQOabl• .. dJcaJ seryjces. hg&pitaljzatjon. 

aadtclneaw ind otber treateent apprgyed bJ the dlyjs!on. 

t~t--f~ en e•p~e,ee beeoee• ~.,--d~seb+ed--+roa--en 

++-+~~~-~e-+ength of~-or-do++er-~~y-reesoneb+• 

1:r-~-llt: es -y-be-oppt"cowecl by-t:tte-d+ri-s+on .. 

~--An--eap+eyee who se~~s--froa--en--oeeu~e1:+one+ 

di seese ----def~nelf Pft M~9i!f*~-bt*--he-+s-eit+e-1:e 

eeftti~e in aa,la,.ent Mhile being -tre~ed--~heref~--+• 

~ed-~ reeeiwe -the •elfiee1 serv~ee$y-tr~eft1:~n~ 

••lfleines-reeseneb+y-r~e+redT-no1:-eMeeee+ng-~he--ve+ee--of 
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•~s&ew• 

Section 17. Section 39-72-711o KtAo is aaended to 

read: 

•39-12-111. Lu~sua and ca.pra.ise settle.ants. ClJ 

No final and binding a~ard .ada upon any claim pursuant to 

this chapter •ay be converted into a lu~-sum pay.ento in 

whole or in parto except as provided In this section or 

39-72-712· 

{2) Whenever there are contested Issues as to an 

insurer•s liability for a claia under this chapter, 

including a clala based on 39-72-40~~· a clai.ant ~4 

an insurer aay enter Into a full and final coeproaise 

settleaent of the claim. H~evero no such settleaents are 

binding on the parties until approved by the division. After 

the division approves a full and final coaproeise 

settleaento the claia is closed and the insurer•s liability 

for a settled claia is forever released.• 

Section ts. Section 39-71-201o MCAo is aaended to 

read: 

•39-71-201. Adainistration fund. ( 1 J A ~orkers• 

compensation adainlstration fund is established out of ~hich 

all costs of adalnistering the Workers• Coapensation and 

Occupational Disease Acts and the various occupational 

safety acts the division .ust adeinister are to be paid upon 

lawful appropriation. The following aoneys collected by the 
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division shall be deposited In the state treasury to the 

credit of the workers• coapensation adainistrative ~und and 

shall be used for the adainlstratlve expenses of the 

division: 

(a) all fees and ~lnes provided In 39-71-20Sy 4QQ 

{b) all fees paid for inspection of boilers and 

issuance o~ licenses to operating engineers as required by 

law; 

(c) all fees. paid froe an assessaent on each plan Moe 

1 eaployer. plan No. 2 ,....,...,., and pl- liD• 39 ~ state 

insurance fund. The assessaents shall be levied against the 

preceding calendar year's gross annual payroll of the plan 

No. 1 eaployers and the gross annual dirac~ preaiuas 

collected in Montana on the policies of the plan Ho. 2 

insurers, insuring eaployers covered under the chapter• 

during the preceding calendar ye&r. However• no assess•ent 

of the plan No. 1 eaployer or plan No. Z insurer shall be 

less than 1200. The assessaents shall be sufficient to fund 

the dire~t costs identified to the three plans and an 

equitable portion of the indirect costs based on the ratio 

of the preceding fiscal year•s indirect costs distributed to 

the plans using proper .ccounting and cost allocation 

procedures. Plan No. 3 shall be assessed an aaount 

sufficient to fund its direct costs and an equitable portion 

-18-
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1 of the Indirect costs as referred to above. Other sources 

z of revenue• including unexpended funds fro• the preceding 

3 fisc~l year. shall be used to reduce the costs before 

,. levying the assess .. nts. 

S (2) The act.inistration fund shall be debited with 

6 expenses Incurred by the division in the general 

7 ad•inistratlon of the provisions of this chapter• Including 

8 the salaries of Its .. 8bers. officers• and .. ployees and the 

9 travel expenses of the .. 8bers, officers. and e8ployees. as 

10 pro,·ided for In 2-18-501 through Z-18-503, as -nded, 

11 incurred while on the business of the division either within 

12 or vi t:hout the state. 

13 C3) Dlsburse•nts fro. the adllinistratlon -Y shall 

1• be •ede after being approved by the division upon clal• 

15 therefor.• 

16 Section 19. Repealer. Sections 39-72-205• 39-72-306 

11 through 39-72-309• 39-lZ-501 through 39-12-soa. 39-72-603• 

18 39-72-6~• 39-72-702, 39-72-710• and 39-72-713• RCA, are 

19 repealed. 

20 SecUon zo. Codification. The code c-lssl-r shall 

21 codify section 6 of this act In Title 39, chapter 72• part 

22 s, and section 1,. of this act in Title 39, chapter 72• part 

23 6, and the provisions of those parts apply, respectively, to 

2,. section 6 and section 1,.. 

-End-
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SENATE BILL NO. 150 

INTRODUCED BY MEHREMSo PETERSON, HEALY, 

HAFFERMANo Re SMlTHo LOWE 

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

OCCUPATIONAL DISEASE ACT OF MONTANA; AMENDING SECTIONS 

39-11-201. 39-72-102. 39-72-305, 39-72-402o 39-72-40Jo 

39-72-406o 39-72-60lo 39-72-602o 39-72-60'5, 39-72-606, 

39-72-608o 39-72-610t 39-72-612t 39-72-703t 39-72-704o AND 

39-72-711• MCA; AND REPEALING SECTIONS 39-72-205, 39-72-306 

THROUGH 39-72-309t 39-72-501 THROUGH 39-72-508, 39-72-603o 

39-72-604o 39-72-702t 39-72-710t AND 39-72-713• MCA.• 

BE IT ENACTED BY THE LEGISLATURE Of THE STATE Of MONTANA: 

Section 1. Section 39-72-102, MCAo is a~ended to read: 

"39-72-102. Definitions. As used in this chapter. 

unl~ss the context requires otherwise. the following 

definitions apply: 

( 1) 

( 2] 

(3) 

physically 

•Beneficiary" is as defined in 39-71-116121. 

•Child• is as defined in 39-71-11614). 

•Disable-ant• aeans the event of becoming 

incapacitated by reason of an occupational 

disease froM performing e~y work fo~-re.a~ere~~on-or--pref+~ 

in--th~_QQLmal-~bae-aaLkat• Silicosis. when complicated by 
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active pul•onary tuberculosis, is presu .. d to be total 

disable.ant. "Disability•, •total disability•, and •totally 

disabled• are synonyaous with •disable .. nt•, but they have 

no reference to •partial peraanent disability•. 

C4) •o,vision• is as defined in 39-11-116(5). 

(S) •E.ployee• is as defined in 39-71-118. 

16) •Employer• is as defined in 39-71-117. 

(7) •Husband" is as defined in 39-71-116(71• 

C8) •Independent contractor• is as defined In 

)9-71-120. 

19) •Insurer• is as defined in 39-71-116(8)• ~-~ere 

+net~des-e~-.-pteyer-w~-+s-setf-+nsered-•n~--eeapeftse~+en 

p+en-Now-l• 

{10) •tnvalid• is as defined In 39-71-116(9). 

(11) fhe-~er• •oee~pe~+~+ ~1iQQ41 disease• shot+ 

.. a~ sega5 all diseases arising out of or contracted from 

and in the course of eaploy.ant. 

(12) •order" is as defined in 39-71-116(10). 

113] ~Pneumoconiosis• •eans a chronic dust disease of 

the 1 ung~ 

incluc!es 

si 1 icosi so 

employment. 

arising out of employ•ent in coal •ines and 

anthrdcos.is .. coal workers• pneu11oconiosiso 

or anthracosilicosis arising out of such 

(t4) "Silicosis" •eans a chronic disease of the lungs 

caused by the prolonged inhalation of silicon dioxide 

-2- ss 150 
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(SiOZ)t cha~acterlzed by sMall disc~ete nodules of fib~ous 

tissue siailarly disseMinated th~oughout both lungs causing 

the cha~acte~istic x-ray patte~n and by other variable 

clinical aanifestations. 

(1St •wages• is as defined in 39-71-116(20). 

116) "Wife• is as defined in 39-71-116(21)• 

(17) •vear• 

39-11-llf> I 22) .• 

is as defined in 39-11-116(6) and 

Section 2. Section 39-72-JOSo MCAo is a.anded to read: 

•39-72-30S. Right to cOMpensation •~elusive ~emedy 

Wlin:uu:ttd •nlorera. Lll The r.iqht to recove~ coapensation 

pu~suant to the p~ovisions of this chapte~ for occupational 

diseases sustained by an eaployee and a~ising out of and in 

the cou~se of h+• eaployaento ~hethe~ ~esulting In death or 

noto shett--.e 15 the exclusive reaedy thereto~ against the 

.a eaploye~ eteet+n~-to-be-b~d--by--end--sabjeet--to--th+s 

ehepte~.--e•eept--es--to-sae~e.p+oyees-es-she++-rejeet-th?s 

ehepte~-es-prov+ded-here+n MbQ js prgperlJ-~UL~_wo~eL-tbe 

~u~t o•peo sat,i.IHL.Ai;.LAD d t.ba Dec wgaUmliJ.L_IliH.4U _ _Ar.l. 

oL~oi!U!!il• 

lll I be -ll.LAlt.i.U.oU-oL_.t.bL.}torker s • -'.AG&a~.u.iwl_Ar.l. 

L£l4ting t,g_uojosured ••olorers and beoef~ dye ynjosw~ad 

U.lliHnt.s aggh t.a_~u__incgrpguted u. put:_oLtbi~ 

~4QUL&" 

Section J, Section 39-72-402, MC•• is a.ended to ~ead: 
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"39-72-402. Practice and procedu~e ==-~l~abilif.J_gf 

VAueu!.-tnpepaat:.iaiL-".t.• Ll.l ~he Eu.ept,__n__of.bet.Miu 

ALAltid~---in__t.~-~b~L--Lhe practice and procedure 

prescribed in the Wo~ke~s· CoMpensation Act she++--epp+y 

~1~ to all p~oceedings unde~ this chapter.-exeept-es 

hereinefter-otherw+se-p~ov+ded. 

tZ.L_uuiou __ -l2=ll=lO!.L._-l2=ll=iQh __ .l2=1l=!O.fu. 

l.i::.ll=!tQjL-J.i=lJ.::.U.Lt.bLAIIgb_l.i=ll=llh-il.tW-l2=1l.::.ULin_t.b..e 

~~-tQaDtD~tlon Act; specifi~-40Qllt__t.g-~nd-au 

~UIQ..Uf.IULU-P4Lt-Df t:b j s ch4j;il;er • • 

Section 4. Section 39-l2-40S, HCA, is amended to ~ead: 

•39-72-405. Gene~al l i•itations on payment of 

co•pen&atlon to disabled eaployee -- exceptions. (l) Except 

as p~ovided fo~ in this section, coapen&ation may not be 

paid when the last day of the inju~ious exposure of the 

e•ployee to the hazard of the occupational disease has 

occurred prior to July 1. 1959. 

tit--No-eo•pen~et?on-.ay-be-~o?d-for-e--d?seese.--other 

then--si++eo~is--er--d~e-to-+en+~+n~-~odiet+o"•-an+ess-toto+ 

d+sebit+ty-res~+t•-•+th+n-il9-dey~-fre.-the--+est--dey--a~o" 

•h+eh--t~e-eaptoyee-eet~e++y-•or-ed-fo~-the-emp+oyer-egetnst 

•~oa-eoapen•et+on-+s-e+etaedw-Howeve~~--the--d+•+sion•--apen 

9Qod--eea~e-showftT-.. y-•e+ve-th+s-+tm+tetten-tn-the-tnte~est 

ef-jast+ee.-bat-+n-eny-ee~e-the-pertod-mey-not--be--e•tended 

to--ao~e-then-t-yee~-froa-the-dete-of-+est-emp+oyment-by-the 

-4- SB lSO 
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~~pleye~• 

t3ti'1 E~cept as p~ovided for in subsection t~t il1 of 

this section, no compensation eay be paid fo~ silicosis 

unless du~ing the 8 years i•.ediately p~eceding the 

disablement the inJured e.ployee has been e~posed to ha~•ful 

quantities of silicon dioxide dust fo~ a total period of not 

less than 1.000 workshifts in employeent in this state and 

unless total disability results within~ l years fro• the 

last day upon which the e•ployee actually worked for the 

employer against who• compensation is claieedo 

t~till A silicotic eeployee who is discharged b~ his 

employer to escape liability for silicosis benefits under 

this chapter is eligible to receive coepensation under this 

chapter when totally disabled if he has 700 actual 

workshifts since January 1o 195~, for that eeployer. When 

any employee in e~ployeent on or after January 1• 1959, 

because he has an occupational 

caused by such eeploy•ent which is 

disease 

not yet 

incurred in and 

disabling. is 

discharged or transferred fro~ the eeploy~nt in which he is 

enga~ed or when he ceases his employMent and it is in facto 

as deter~ined by the medical panelo inadvisable for him on 

account of a nondisabling occupational disease to continue 

in employment and he suffers wage loss by reason of the 

discharge, transfer, or cessation, the division may allow 

compensation on account thereof as it conside~s just. not 
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exceeding s1o,ooo.• 

Section 5. Section 39-72-~6, MCAo is aeended to ~ead: 

•39-72-~06. Gene~al 1 imitations on payaent of death 

benefits-- exceptions. (o•pensation shall be paid to the 

beneficiaries of every e~loyee covered by this chapte~ in 

cases whe~e death 

arisinq out of 

condotions: 

(1) E•cept 

results fro• an occupational disease 

his eap1oy•ento subject to the following 

as provided for in 3q-1z-~o~tLll• 

co•pensation •ay not be paid when the last day of injurious 

exposure of the e•ployee to the hazards of the occupational 

diseases occurred prio~ to July lt 1959. 

(l) No coMpensatinn •ay be paid for death fro• 

silicosis unless during the 8 yea~s iMMediately preceding 

the disableaent the deceased eavloyee has been •~posed to 

ha~afu1 quantities of silicon dioxide dust for a period of 

not less than loOOO workshifts in eMployment in this state. 

(3) No co•pensation aay be paid for death froe 

silicosis unless the death results within~ l years fro• the 

last day upon which the eeployee actually worked fo~ the 

e~ployer against who• co•pensation is 'laiaedo except in 

those cases where death results during a 

continuous total disability from silicosis 

period of 

for which 

coapensation has been paid or awarded or for which a claiao 

coMpensable but fo~ such death, is on file with the 

-6- SB 150 
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division. In such cases, co•pensation shall be paid 1A-1b8 

beoaflciarjes if death results •+~h+n-f-yee~s-~r~-~he--~es~ 

dey-upen-wh+eh-~he-e~~eyee-ee~ue++y-worked-fer-~he-eep+oye~ 

e~e+ns~-~ee-eoepensat+en-+s-e+e+eed !L~~il~· 

(ltJ No coepensation eay be paid for death fro• any 

occupational disease, other than silicosis or due to 

ionizing radiation, unless death 

~ fro. the last day upon which 

worked for the eMployer against 

results withon t-yeer J 

the eeployee actually 

whoe coepensation Is 

clai.edo except in those cases where death results during a 

period of continuous total disability fro• an occupational 

disease, other than silicosis or ionizing radiation• for 

which coepensation has been paid or awarded or for which a 

clai•• coepensable bvt for such deatho is on file with the 

division. In such cases, co•pensation shall be paid ~ 

beneficia~ if death results w+~+n-~-yeers-f~oe-the--+e~ 

day-epon-wh+eh-tne-e~eyee-eetue++y-wo~ked-for-~e-eep+eye~ 

e~e+nst--whee--eeepenset+en-+s-e+e+eed !La8~~cypatjon~ 

djsease.• 

r.DLillllalh Section 6. Benefits for pneu~coniosiso 

Pneueoconiosis is 

coapensable under 

granted a claieant 

an occupational disease 

this chapter. However, any 

that is 

benefits 

under this chapter for pneu.oconiosis 

~st be reduced• but not helow zero. by an aeount equal to 

the benefits qranted the claieant under any prograM under 
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federal law that pays benefits for a claiMant suffering 

disability froe pneueoconiosis. 

Section 1. Section 39-72-601, MCAo is amended to read: 

"39-12-601. Pa~eefte~y---spee~s++s~---end--eee~pe~+e"e~ 

d+~ese--Medree+--pene~s ~~~0&1· Ill The Montana 

eedical association eayo at least annually, certify to the 

division as pu~eeftery-spee+e++s~ noeinees three ~ or ~ore 

licensed physicians of the state ~a-she~+ ~~ecxe-QD-tbe 

.edi~ paoele At-l~t three Qf tbe phrsicjans _ _au~ have 

had at the tiee of certification at least 5 years• practice 

in the diagnosis, careo and treataent of d+seeses--ef--~he 

pulMonary t.e~ diseases and the Interpretation of K-ray 

files. ~he~eef-eftd-.ay--e+se--e~+fy--~--the--d+v+s+en--e~ 

eeeape~iefte+--e+ .. ese--spee+a+i~--no~nees--th~ee--o~--••~~ 

++eensed-pbys+eiens-ef-the-stete-whe-heve At_leg~_tbce~Df 

tbB-~~iAD$__ay~t__h4KB-b4Q at the tiee of certification 

qualifications In the diagnosis• careo and treatment of 

nonpuleonary occupational diseases. 

121 Froe the twe-++s~s ~ submitted as provided for 

in this section, the division shall appoint ~wo--sepe~e~e 

&@d+ea~--~ene+s.--efte--pene+--+s--the--pa~eefte~y--spee+e++s~ 

eed+ee~-pene~-end-~he--e~he~--+s--~he--eeeape~+one~--d+seese 

eed~eft+--pefte~.--+he-d+v+s+en-she++-~pe+ft~-+~o•-~he-++s~-of 

pa+eefte~y-~pee+e++st-noe+nees-three f~ or more physicians 

to serve on the ,a+-en.ry--spee+e++st medical panel. +he 

-8- SB 150 
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d+w+s+~n-s~e~~-eppe~n~-froa-~he-l+s~-ef-~eeope~ienel-d+seese 

s~ee+o+<st-ne~tnees-~hree-er-.ere-phys+e+ens-~e-serwe-on-the 

~eeupetteno~-d+seose-spee+el+s~-.. d+ee+-pene+~ 

[3) If the Montana medical association fails to sub~it 

the two-l+sts ll~ of noMinees as provided for in this 

sectiont the division shall appoint~ meMbers to gf the 

medical penets-by-eppe+n~+n~--t~--the--polmonery--sr~+et+st 

Med+ee+--pene+--~hree ~QA!_Li~ or aore licen5ed physicians 

in the states ~f-Men~ene-whe lbcee of 1he-~-.e~5~51 

have had at the ti.e of appolntaent at least 5 years• 

practice in the diagnosis• care. and treatment of pul&QQQLX 

diseases of-t~e-potMonory-~ree~ and the interpretation of 

x-ray films thereef--end-by-e~nt+nq-~o-~he-oeeope~+one+ 

d+seese-medfee+-penet-~hree-or-.are-++e~ed--phys+e+ens--ef 

~~e-s~ote-whe-hewe-et-the-ttae-ef-eppo+nt~n~-que++f+eet+ons 

to--d+o~nesew--eere-ferw-end-treet-nonpotao~y-oeeopet+one+ 

df~~e~e~. 

iil--ltliL.~W:l_ftlllulU-i.ba 1 1 agg!UOLOO!L.U IDIH~c • .aL _t.tle 

~ael-~O-biL.ttl!L.'b~lcaADa• 

Section 8. Section 39-72-601, MC~. is amended to read: 

"39-72-602. Procedure l~eL-•ax-~~~t-liabilit¥-== 

gL~~YLe for aedical exaaination ----polaonery--eondt~tons 

vben __ io~uLeL-ba5-no1-~~-l!ab!li1¥• 111-A~-Ln~Qt-•4¥ 

~~~e~t-lia~li~¥_1QL~~l4im_u~~bi5-_~b~~~L--Da~~d--~ 

info£m~i2D-~uumit~~-to_i1-~~~•4Dta 
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Ll! In order to deter•ine the coapensability of claias 

under this chapter besed--on-potaonory-eene+t+on• when an 

inuau:L-bti--D.OL~JO.tm~JUL.liabj I i t¥• the following procedure 

she++ &IU be follo-d: 

ttt14l The division shall direct the claiaant to a 

pu+•onery-spee+e++st--who--+s--e aeaber of the po•aono~y 

spee?et+s~ .adical panel for an examination. The pe+aonery 

spee+e++s~ p40el_aeabeL shall conduct an exaeination to 

detereine whether the claieant is totally disabled and is 

suffering from e--potaonery 40 occupational disease. The 

potaonery--speete+~st panel Meab•r shall subait a report of 

his findings to the division. 

t~tLbl Either the clai~nt or the insurer aay, within 

20 days after the receipt of the report by the first 

po~ne~y-spee~el~s~ P4De~• request that the claieant 

be exaeined by a second po+aone~y-spee+e++st-whe-she++-be--e 

eeaber--of-~he-puteeft3ry-spee+elist-aedieet panel et~eL· If 

d second examination is requestedo the division shall direct 

the claieant to a second po._onery--spee+et+st--end--~he 

po+eonory--spee+o+is~ llJlne.l--•Uil:llL-IdHI shall conduct an 

examonation to deter~ine whether he believes the claieant is 

totally disabled and 

~~llJl~lonal disease. 

is suffering froa e--pe+aonery 40 

The pe+aene~y-spee+e++~ RAnel~eL 

shd1l subeit a report of his findings to the division. When 

a second examination has been requested, the reports of the 

-10- SEI 150 
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exa•lnations shall be su~itted to ~he~•+Menery-apee+e++~ 

three ae-c.rs of-the aedical panel for +~ review. A aedical 

lbllmLKabi:L.AL-Uli:-'loJoeLH.u_.Lo-~u_t.o_a~~i~ L.LilL-11aa&l 

Ktilat or the pall&Lio reuhjng a ~tiQD.s._c.ll!UW..L-Kitb 

.L.bLc.l.Aitio.t•s at.t.eodjgg l)bnici.ana The .LbLet panel aeabtu 

shall issue +~• a report concerning the claillant•s physical 

condition and whether the claieant is suffering fro• an 

occupational disease. 

t~~ If a second exaeination is not requested, the 

division shall issue its order deter•inlng whether the 

clai•ant is entitled to occupational disease benefits based 

on the report of the first exaeining physician. If a second 

exa•ination is requestedo the division shall issue its order 

based on the report of the paJ•Oftery--apee+eJ+~ 1b~ 

ullben pf t.tw lledical panel. 

Ldl For the QULPQSe pf rexjewjog tbe LAPQCti--111_-.Lbe 

UlliUt..i.olls agd i uui og-UJe report undec~tH;tiaa-LZ.liJU..1 

.Lba__t.bree ••bttt~~nel sball-llL.LiltLtMP 

ae.Cers of t.be panel who ••••load tbe clai•aot. apd tbe paoel 

~a.i.c!!a!!a_lf_tlle parutl chai ~MD baa exa• i ned__tba__c.l4iti!1t..£ 

t.b•--P.t0el-~a.i.L84JJ~Al.J._J~-~®t.ber.__llt:.~~hfiL-o.Lt.be 

ae4i~aoel-t.o-lle_t~:~e_t.biLdL•e•ber.• 

Section 9. Section 39-lZ-605, MeA, is aaended to read: 

"39-72-60S. When n~•••enery occupational disease 

causes death. When an occupational disease -~~er-~~en-e 
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p•+•onery-d+~eeee-ee•••• ~clajaed t.A-Ilaxe_~~ad death and 

a claia for death benefits Is filed therefor• the division 

shall select at least two physicians who in the division's 

judgeent could properly deteraine the condition reqarding 

the decedent's death in relation to a possible occupational 

disease. and the physicians shall examine all available 

evidence pertaining to the claiM and shall Make findings and 

report to the division. The report is prima facie evidence 

of fact as to the •etters therein contained.• 

Section 10. Section 39-72-b06o MCAo is amended to 

read: 

•39-12-&0b. Autopsy. Upon the filing of a claim for 

coepensatlon for death caused by an occupational disease 

where an autopsy is necessary to deteraine the cause of 

deatho an autopsy shall be ordered by the division. The 

autopsy shall be eade under the supervision of the county 

coroner. The division may designate a duly licensed 

physician who is a specialist in such examinations to 

perfor• or attend the autopsies and to certify his findings 

thereon. The findings shall be examined by the physicians 

submitting repe~~· a __ cepOLt. under the---proyistons---of 

~~-fi-69~--end 39-72-605 before the final reperts C£Q2Lt 

under ~heae-eee~+one-are t.bat se~tjgn js submitted to the 

division." 

Section 11. Section 39-72-608• MCAo is amended to 
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read: 

"39-72-608. Payment of medical exa•ination and autopsy 

expe.1ses. The expense of the first medical eKamination as 

provided in 39-72-602 ep--~9-~~69~ shall be borne by the 

insurer. The expense of a reexamination shall be borne by 

the dissatisfied party requesting the reexa•ination. The 

expense of the periodic medical examinations. as provided in 

39-72-607, shall be borne by the party requesting the 

periodic medical exa•lnation. The expense of the autopsy, as 

provided for in 39-72-606, shall be borne by the party 

requesting the autopsy.• 

Section 12. Section 39-72-610, MCAt is a .. nded to 

read: 

•39-72-610. Report of and exa•inations conducted by 

medical panel f~ne+--end--exe••s+Ye--.. d?ee+--ewfd~e--~ 

h~arfng. ~l At a hearing held before the division or the 

workers' co•pensation judge, 

~L~~um~ti~D-tbat the report of the .. dical panel and ~he-~wo 

aD¥ medical ewem+ne~+ons--eon~ed S&aaiD~~D-LeQQL~ by 

member~ of the medical panel are exe+us+we-end-ffne+-end--ne 

etft~r--m~d~ee+--ew+d~nee--ep-eddf~+ene+-eedfee+-exe•fnet+ens 

ere-edm+ss~b•e ~QC~· wewewe¥.-t~~hye+e~ens-te-wft~eft-the 

e+ofment-ftes-b~en-r~ferred-es-pPB~ded-for-fn--39-~~-69~--er 

39-lr-693--meyy--fn--erd~r--ta-essfst-them-fn-reeeftfng-the+r 

cone+usfony-eonsu+t-w+th-the-e+e+.afttAs-ettend+ng-phys+c+enw 
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121 The claj•ant or tbe insurer eay Qre~t-aQditlAD4l 

~i~L-i.Qf~llD-.iD or<lec tQ LabJ.I.t_jbJt •ed i c a 1 

UilllliD.ttlWl-UW:u:t_QLa panel •!lb•t QC a pane I cepoct.• 

Section 13. Section 39-72-612o MtA, is a .. nded to 

read: 

and appeal to workers• •l9-l2-61Zo Rehearing 

co•pensation judge. (1) Within 20 days after the division 

has issued its order of deter•ination as to whether the 

clal.ant Is entitled to benefit~ under this chapter, a party 

.ay request a rehearing. ln order to perfect an appeal to 

the workers• ca.pen~ation judge, the appealing party ~st 

request a rehearing before the division. The division •ay 

grant a rehearing and. if a rehearing is granted. the 

divislon•s final deter•lnatlon s~e++ ~not be issued until 

after the rehearing. If the divl~lon does not grant a 

rehearing, the division's final deter•ination is issued on 

the date the rehearing is denied. 

121 Appeals frOM a final detereination of the division 

shall be made to the workers• co•pensation judge wltbio 30 

114¥~...il!UL-1b£-llixi.~UD-Iln-uA.IWL.lt~Jioli_at.ua.LnatiQQ. 

The judge• after a hearing held pursuant to 39-71-2903 and 

39-71-290~, shall •ake a final deter•ination concerning the 

clai~ant•s clai~. The judge •ay overrule the division only 

on the basis that the division's detereination is: 

(a) in violation of constitutional or statutory 
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provisions; 

(b) in excess of the statutory authority of the 

agency; 

(q 

(d) 

(e) 

probative, 

eade upon unlawful procedure; 

affected by other error of law; 

clearly erroneous in view of the reliable• 

and substantial evidence on the whole record; or 

(fJ arbitrary or capricious or characterized by abuse 

of discretion or clearly unwarranted e~ercise of 

discretion.• 

~ew SECIIQ8a Section 1.tt. Costs and attorney fees. (1) 

If an insurer requests that a hearing be held before the 

division and the claie is deterelned coapensable by the 

division after the hearing and the insurer does not appeal 

the division's decision to the workers• coepensation judqe, 

reasonable costs and attorney fees, as detereined by the 

division, shall be paid to the claieant•s attorney by the 

•nsurer. 

(21 If an Insurer appeals a decision of the division 

to the workers• co~nsation judge or froe the judge to the 

supreee court and the clai~ is detereined coepensabler 

reasonable costs and attorney feeso as deterelned by the 

workers• coepensation judge, shall be paid to the claieant•s 

attorney by the insurer for proceedings before the division. 

the workers• coepensation judge, and the supreme court. 
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Section lSo Section 39-72-703• MCA. is amended to 

read: 

•39-72-703. No coepensation for partial disability. No 

coepensation as provided in 39-72-701 or-~9-~~-~e~-sha++-be 

iA payable to an eeployee who is partially disabled fro• an 

occupational disease.• 

Section 16. Section 39-72-70oltt MCAt is amended to 

read: 

•39-72-70"'• Medical and hospital expenses. In addition 

to the coapensation provided by this chaptert ~~e--~o++o•+n9 

s~e++--tte--~ttrn+shed• 40 &!IQ] O)'K who becQI!es ej t.llu~ta.ll.x 

QL._QatlJ..oll.¥-_AlUI!led froa ao occ:upational -11iluu_u 

eptltled to rec;eix&_ fgr treataeot of -tbB~~tiQnal 

djsaaseo-MjtbQvt Jieitation as to Jepgth gf tiRe_ or dgllar 

~___uasgoable ••d j c:.U~v i ceso IDul!i.Uliz.ll.i.on.s. 

ftitic:.iDa1-40SL.a~bJIC treat•nt approved b)' tb.e-11ilti~lh 

ttt--1~-en-eep~yee-tteeoees-~o~e++y--d+seb+ed--•roe--on 

oeee~e~+one+--d+seese.--~e--+s--en~+~+ed-~o-reee+Yey-w+~hou~ 

++-+~t+en-es-te-+en~~-ef-t+ae-er-do++er-eeettn~•-reasoneb+e 

aed+eet-serw+ees.-hes~+tot+ret+&ft•-.ed+e+nes•-end-stteh-e~~er 

tree~eeot-es-aey-be-eppreved-by-~he-d+v+s+an• 

t~t--•n--eaptoyee--whe--stt~ers--~rae--en--oeettp8~+oo8+ 

d+seese--as--de•+ned--ift--39-~~-teitttt--btt~--•ho-+s-8bte-~e 

eon~+ntte-+n--eepteyeen~--wh++e--be+ft9--~re&~ed--~here•or--+s 

eftt+t+ed--~e--reee+ve--t~-eed+eat-serv+ees.-treo~een~s.-8od 
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~ed+e+~e~-ree~e"ebty-re~a+redy-"o~-e•eeed+"q--~~e--ve+ae--&f 

5?y~8aw• 

Section llo Section 39-72-711, MCAo is aeended to 

read: 

"39-72-711. Lump-sue and coepro•ise settle.ents. (1) 

No final and binding award eade upon any claie pursuant to 

this chapter may be converted into a lu~-su• pay•ento in 

whole or in part, except as provided in this section or 

39-72-712. 

(2) Whenever there are contested issue~ as to an 

insurer's liability for a claie under this chapter. 

including a claie based on 39-72-ltOSt~ill• a clai~ant and 

an insurer •ay enter into a full and final co.proeise 

settlement of the clai•• However, no such settleeents are 

binding on the parties until approved by the division. After 

the division approves a full and final compro•l'e 

settle~ento the claie is closed and the insurer's liability 

for a settled claie is forever released.• 

Section 18. Section 39-ll-20lo MCAt is aeen~ed to 

read: 

"39-71-201. Ad•inistration fund. ( 11 " workers• 

compensation adeinistration fund is established out of which 

all costs of adeinistering the Workers• Coepensation and 

Occupational Oisease Acts and the various occupational 

safety acts the division ~ust adeinister are to be paid upon 
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lawful appropriation. The following eoneys collected by the 

division shall be deposited in the state treasury to the 

credit of the workers• coepensation adei"istrative fund and 

shall be used for the ad•inistrative e~penses of the 

division: 

{a) all fees and fines provided in 39-71-205~ And 

39-71-304•-eftd-~9-~l-i&S; 

(bl all fees paid for inspection of boilers and 

issuance of licenses to operating engineers as required by 

lav; 

(c) all fees paid fro• an assesseent on each plan No. 

1 eeployer• plan NO• Z insurer. and plan No• 3• the state 

insurance fund. The as~essments shall be levied against the 

preceding calenddr ye~r•s gross annual payroll of the plan 

Noo 1 e•ployers and the gross annual direct preeiues 

collected in ~ontana on the policies of the plan No. 2 

insurerst insurin~ eMployers covered under the chapter, 

during the preceding calendar year. Hovever, no assesseent 

of the plan No. l eMployer or plan No. 2 insurer shall be 

less than szoo. The assesseents shall be sufficient to fund 

the direct costs identified to the three plans and an 

equitable portion of the indirect costs based on the ratio 

of the preceding fiscal year•s Indirect costs distributed to 

the plans using 

procedures. Plan 

proper 

No. 3 

-18-

accounting and cost 

shall be assessed 

allocation 

an a•ount 

SB 150 



SB 0150/02 

1 

2 

sufficient to fund its direct costs and an equitable portion 

of the indirect costs as referred to above. Other sources 

3 of revenue, including unexpended funds fro• the p~eceding 

' fiscal year, shall be used to reduce the costs before 

5 levying the assesseents. 

6 

7 

(2) The adainistration fund shall be debited with 

e:~~penses incurred by the division in the qeneral 

8 adainistration of the provisions of this chapter, including 

9 the salaries of Its .-.bars. officers. and eaployees and the 

10 travel expenses of the aeeberso officers, and eeployees, as 

11 provided for in 2-18-501 through 2-18-S03o as amended, 

12 incurred while on the business of the division either within 

13 or without the state. 

1~ (J) Oisburseaents froa the adainlstration eoney shall 

15 be eade after being approved by the division upon clale 

16 therefor.• 

17 Section 19. Repealer. Sections 39-72-205, 39-72-306 

18 through 39-7l-l09o 39-72-501 through 39-72-508, 39-72-60), 

19 39-72-604, 39-72-702o 19-72-llOo and 39-72-713, NCAo are 

20 repealed. 

21 Section 20. Codification. The code co .. issioner shall 

22 codify section 6 of this act in Title 39, chapter 72, part 

23 5o and section 1~ of this act in Title 39o chapter 72o part 

24 6o and the provisions of those parts apply, respectively, to 

25 section 6 and section 1~. 
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