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46th Leqislatur~ LC 0035/01 

2 INTRODUCED BY ::To~~--
3 BY REOUEST OF THE CODE COMMISSIONER 

4 

5 A BILL FOR A~ ACT ENTITLED: •AN ACT TO GENERALLY REVISE AND 

6 CLARIFY THE LAWS RELATING TO CIVIl PROCEDURE; REPEALING 

7 SECT IONS 16-809, 93-901, 93-1811o 93-2806o 93-2906(4)• 

B 93-~907, 93-3002, 93-30089 93-3011. 93-3012. 93-5302, 

9 93-5305 THROUGH 93-5307o 93-55Dlo 93-5503 THROUGH 93-5509 0 

10 93-5606 THROUGH 93-5608o 93-5702o 93-5707, 93-6602(2)• 

11 93-720Zo 93-8003 THROUGH 93-8006, 93-801lo 93-8012o 93-801~ 

12 THROUGH 93-80Z5o 93-8802, 95-1709o AND 95-2010o R.C.Me 

13 1947." 

14 

15 8( IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

16 Section 1• Section 25-1-102, HtA, is a.ended to read: 

11 "25-1-102. Limitations on co••encing actions. Ill 

ld Civil actions eeft .ax only be co•menced within the periods 

19 prclscribed in f9~-~~e~-~o--9~~~&i Title 21. chapter 2o 

20 .•fter the c .1use of ;,ct ion 9fte++-fte'll'<!-eeertt~f'l ~~ • excPpt 

21 where llllliw• in special caseso a different t i•itation is 

22 prescribed by statute. 

23 (2) The word •action•, as used In this section• Is to 

24 b<> construed, whenever it is necessary se to c1o lUI• as 

25 including a special proceeding of a civil nature." 
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Section 2. Section 25-1-301, ~CAo is a.ended to read: 

"25-1-301. Extension of ti-e. When Subject to gule 

6Cb1w M.&.Ciy.P., wbeneygr thi& cgde roguire$ gr allgw$ an 

act to be done,.--e-s~rerided-•n~ft+9-ee<M,. at or wjtbln a 

specified tim~. which act relates to the pleadings +ft--~he 

-~-• the filing of an undertaking tlttdet"~ln§• w be 

f+•edo the justification of sureties, the preparation of 

'~e~~~--or--e+--&++~--o+--eweep~~ a stateaent or o+ 

a.and•ents thereto• or the service of ~e~ a notice other 

than of appeal, tbe ti- allowed .,.,_-tit+--eede •ay be 

extended, upon good cause shown, by the court In which the 

action is pending or a judge thereof~. ~-~ Kpwey&ro the 

extension 9h&+~ .ax not exceed 90 days without the consent 

of the adverse party.• 

Section 3. Section Z5-2-l03o MCA. Is a•ended tu read: 

•zs-2-103. Actions involving real property. tl) 

Actions for the following causes ~ust be tried in the county 

in which the subJeCt of the action or soSie part thereof is 

ri~ttM~ 1 ocated, subject to the power of the court to 

change the place of trial ~-~t"OY+<Md-+n-~ft+9-eede: 

(a) for the recovery of real property or of an cst~te 

or an interest therein or for the determination, in any 

for•• of su'h right or Interest~ 

Cbl for injuries to real property; 

(c) for the partition of real property; 
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(d) f~ the foreclosure or enforce•ent of all liens 

and eortga~es on real property. 

{ Z) Wl'teM! lf the real property Is ,+._tfll 1 gcated 

partly in on~ county and partly in another, the p1dintiff 

eay select either of the counties and the county so selected 

is the proper county for the trial of ~~ \b8 action. 

t3t--~+-eee+ofts-feP-~e-~ee~~fte-9o~~~~&n-of'y 

.. +e-t:in§ the t:ft:H-~-er «sl'le eftferee--f'-++eM-~f'ee+ 

prepert:y ~st:-be-ee ... ~n-t:fte-e~-+ft-~eh--the--ree+ 

ee.,.'""-H-s+-t:a~l'dw· 

Section it. Section 25-3-ZOlo MCAo is a .. nded to read: 

•25-3-201. Delivery of papers to officer. t~-.--+s 

~dtl~~ !hB clerk of any A district courto at the 

request of a party In any A civil action pending in such 

court or his agent or attorney, t:o ~ forward by aail any 

processy-sa.-ensy or other papers required In the cause~ LoL 

svryjce j n \be apprgpr late counth end-+-t:-i-s-tl'le-dtlt:y-e+-ttoe 

~ sheriff or other officer to whoe sai-d~ papers .. y-be 

QL& directed t:o ~ receive t:he-s&ae ~ at the place 

where t:he-se.e ~ are directed. When proee,s-+n-ene-~n~ 

t:M-eat:y-e+-t:M 

e~ote-fet werd ottH!---+tt-++lre •al'lnerw

t~-,....,._,ritT--dei'• er et:her-~-fo.--se~~-asi: 

be---eeiwed et: eny-p+eee-+n-t:ne-eean~he~e-e-sl'leP+f'f'-er-e 
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papers are delivered for 

service away fro• the county seat, all necessary copies 

thereof eust be furnished f'~-,erwiee. 

t~t--ff-eny-~h~ff-or-~h~-of'f~eer-refus~-te--reeei-ve 

eny--soeeefts-or-~preeeaa et:-t:he-~n~-where-d~reeted-te 

~er~aerwe the saeew he-+~~~T-ef-e-~~demeanor--end 

apen--een~eti-en--~hereof'--~~--be--fined--in--eny--~uw-not 

••eeedin.-..ae.• 

Section 5. Section 25-3-301, MCAo is aeended to read: 

•z5-3-301. Tiee and wanner of return. (1) +t-~e++-be 

Ib8 sheriff or other person serving e 

.. u-n• --~ process or e~-ret~a+red-hy-erty-of--the 

l"'"e<thi-• ef t:hi8-ee4ey a notice issued eat:-e+-eny--e+--the 

b¥--4 district ~t:s-ef-th+s-s~-~ court shall wake due 

end 1eael ~ return of .-eft service and file the-s~e Lt 

with the clerk of the court in which ~aeh ~ action or 

proceeding is pending not more than 10 days after the makin4 

of--see!'~ service where-t:he-ssae iL_Lt was made in the county 

in which .-eft ~ action or proceeding is pending and not 

wore than 15 days after ~l'le making ef-~h service wl'left-the 

seee LL_l& was ~ade outside ef-~ ~ county in-which-~aeh 

~~IAR AP-p~eeeedil'l~ is-pendin~. Any failure to ~ake and 

file sa~ ~ return as required •ay be punished as a 

conteNpt of court. 

(Z) When Whenever process or ne~i-ee~-ere ~notice js 
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1 return-'lble to another county or was forwarded ~ 

2 25-3-201, the sheriff pr other pffjcer say enclose ~ 

3 ~_gf such process or notice in an envelope addressed to 

4 the officer who sent it and deposit Tt the eov~ in the 

5 post office, prepaying postage. 

6 t~t--~n-tne-ee~e-o~-~~-+or~d ander-~~-~9+7-~ 

1 ~~-+ewfu+-~or-~~e-e~~+~~e re~~rn ~~ree~~e~-~~ 

8 by-lll1ri-+-er-e1tpt'e~~--~-p~~ene e-n~y-"--+n~ 

9 ~---..-.,+ee-1-n-eft01:ttet"y ~he •her i ff er et:he r eff +eet---.+n<J 

10 ~he-~aae-sey-.eke-++k~~rn of ~he pape1~ ~erwedw• 

ll Section 6, Section 25-3-~2• MCAw is a.ended to read: 

12 •25-3-~02. Persons to be served. Wheft Sybiect to the 

13 prpyjsjpns 0 f Ru1e 51b)a H.R.Cjy.P •• wbtneyer a plaintiff or 

14 a defendant who has appeared resides out of this state and 

15 has no attorney in the action or proceeding, ~he service say 

16 ue mdde on the clerk of cgyrt for his. 8~--~n--e++--e~es 

17 wh~e Hbeneyer a party has an attorney in the action or 

18 proceeding, ~ service of papers, wben--req~redy--ea~--be 

19 up~-the-et~erney-~n~teed-af-tfte-p~y, except ef subpoenas, 

2') writs, and other process issued in the suit and p-'lpers to 

21 uring ~~· the party into conteeptr when reQuired. syst be 

22 uppn the attproey jnstead pf the party unless tbe court 

23 orders otherwise.• 

24 Section 1. Section 25-3-501, HCAo is amended to read: 

25 "25-3-501, Service of telephonic or telegraphic copy. 
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(1) Any 6 sue~onso writ, er order. or ather paper reqy!rjng 

seryj'e in any a civil action or proceeding e~-~her 

~~~-r~o+r+ft~y+ee eay be transeitted by telegraph or 

tele~hone for ~~h service In any plac~£ ~he IDe 

tel~graphic or telephonic copy of such wr+ty-~-or paper 

,. ~ran•••~~ed eay be served or executed by the officer or 

person to whoM it is sent for that purpose and returned by 

hie, If eny a return &e-re~~,+~ js required, in the sase 

.anner and with the s-e f-ee-~ effect +n-a+'t--r-pee~' as 

ll the original thereof ri9ht-tte bad bun delivered to hle-t.a 

and--the Iha officer or person serving or executing the 9eee 

~ bas the saee authority and is subject to the sa•e 

liabilities as if the copy were the original. 

(2) The original, when If it is a writ or order, .ust 

al.a be filed In the court fro• which It was Issued, and a 

certified copy thereof aust be preserved in the telegraph or 

telephone office fro• which it is sent. £n-~ftd+~-+~v !be 

0 peratpr &aY use either the original or ~ certified copy 

...,--be--ed-by-the-~et<er~et"-the1:1t'H'~~e j n sendj ng j t. 

Whenever-eny-d&e~ftt-~e-be-~t.-by-~~e~h--er--te+epbe~ 

If the gaper bears a sealo either private or official. +~-~~ 

net-ne~,~-~er the operatorv-~ftd+ft~e-seeeo ~& need 

~ telegraph or telephone a description of the seal or any 

words or device thereonv but the sase eay be expressed in 

the telegraphic or telephonic copy by the letters •L.s.• or 
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by the word •seal•.• 

Section 8e Section 25-3-50ol!o HCAo is aaended to r~ad: 

•25-3-50"'· Designating unknown persons as defendants. 

Ill In ett--ne~~&ft~--~--pr&eeed~"~~--te--eete?ft--t~~le--~ 

po$~~riefty--f'tw1)m"t+t+-~~-foet'-~+e~moe-~-a"l' 

~~-e,.-f'<H"-eMere-m-~-_.,-~'"1:•--f'---~ee~~+e 

~~-~-~--!!lfty--~r~--to--quiet:-t+tt~y-er-fer-e"y 

ot"--d+~esot:ien e~-eny-propertyw reah~r-at.-ot"-e+'JIIed-.r 

~e-w+th+ft-the-stete of Mantw•ew--+ne+ee+~-e~~--+n 

eet+en--.+t:hefo--ffnete--ritlt+ft-er-~er-eH+-d-t:o-&e-dae 

fr- per •-• w Hres..-er--eerpor~---+dent--+t:h+ft--t:he 

ftft.-_.__,.~ the sityat.Jgna lhUd in Rule 4QC5Hah 

e.B.tiveP•• persons whose n~es are unknown to 1b£ plaintiff 

aay be aade parties defendant• either on the filing of the 

co.plainto cross co•plainto or co•plalnt In Intervention• as 

the case aay beo or at any tiee thereafter by ~aendaent 

thereof, by the ft&ae-t!ftd-ee.eript~ Jesj~natjon of unknown 

owners, unknown heirso or unknown devisees of any deceased 

person or by all of such designations. 

(2) (al When persons are aade ~arties defendant by the 

designation of unknovn owners. it she++ ~ not be necessary 

to add to such designation in the title of the action a 

description of the property +ftyo+Yedo whether realo 

personal, or mi xedo +tte+tltl+tli}-eh---+n-eet:+et~-es-e+etoe~rid-.r 

of which such persons are claiaed or supposed to be unknown 
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owners or clal.ants or parties in interest~~ but a 

description of the property involved ~he++ ~ be included 

in the body of the su.-ons for publication +ft-the-ee~+~. 

[b) When persons are ~dde partjes defendant by th~ 

sty+e-~~-~ desjgoatjgo of unknown heirs l2L 

deyjseeso there she++~ be added to such designation of 

~ the na.a of the deceased person of whom they ~~e++-h~ 

4L2 claiaed or supposed to be the heirs or deyjsees. 

tet--Wheft~efts-etoe-.ede-de+e~eftt:-ey-the--~ty+~--end 

de~+pt:+en--o+--aftkftown--deY+~~~--thet"~-~hett-be-~dded-to 

~aeh-d~+gnetion t:he ~of-~deeeesed--per~on--~--•ho~ 

they shel' .. elei .. d er-sappesed-to-be-dBY+see~·· 

Section ~. Section ZS-3-505, HCAo is amended to read: 

•zs-3-505. Effect of service by publication upon 

unknown persons. Judg8ents and decrees rendered in actions 

or proceedings when jn which person~ have been ~e made 

parties and served by publIcation of sumn,ons ~i'let+ have the 

~ effect +tt-e++-r-peet~-os-++-~eh-re~~~-hed-been-m"de 

~s-~+r ••n proper na.es-end--hed--been--~e~ed--ey 

pab+ieet:ion~.-.~~ sa••ons-eeeord+ttq-te-the-Ta+~-ef 

~+-~oeedare prescrjbed jn Rule 40/5)/bl. H8 R.Civa£• If 

+n-saeh eetion-or-pToeeed+n~ ~persons are made parties 

by the designation of: 

(ll unknown heirs. the judgsent or decree ~he+l-ee ~ 

conclusive as to agajnst all heirs of ~aeh ~~ deceased 

-8-
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1 party; 

2 (2) unknown devisees. the judg.ent or decree +"-sueh 

3 ~oeeeft+n~~-~ll-b@ li conclusive as against all devisees 

4 of ~tteh ~ deceased person; 

'j (3) unknown owners. the judgaent or decree rendered-+" 

6 ~~e~--eet+~-or-proe~g-shell-8e is conclusive as against 

7 the worldo including ell persons wjth contingent Interests 

R in the controversy and persons not in being who may have an 

9 interest or contingent interest therein.• 

10 Section 10. Section 2'>-~-101, MCAo Is a.ended to read: 

11 "25-4-101. Motions and orders when judge absent QL 

12 disqualified. (1) Motions •ust be aade In the county in 

13 which the action is brought or In any adjoining county in 

14 the same district. +n-ee~e-e~-~he-ebsenee-o~ lf the judge ~ 

1'> t~@--e+~tr+et ~ absent fro• his district or +n-en-eet+&n 

16 pene+ft~-+n-wh+eh-~~eh-j~@ is disqualified to--eet £Las 

11 ~~· ~~ a .otion •ay be •ade before the judge of any 

16 adjoining districty-prov+d@d ~ there is another judge 

19 in the same district who is not disqualified to act. in 

20 ~hich case ~tteh ~ motion ~hell ~ be 10ade befo<e ~noth<>r 

21 judge in the same district. 

22 (21 Orders made out of court •ay be made by the ju~ge 

23 of the court in any part of the state.• 

24 Section 11. Section 2'>-4-102• MCA• is amend<'d to re.,d: 

25 •25-4-102. Transfer when judge unable to he~r motion 
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or return of order. ~en-e Wbeneyer notice of A ~tion is 

given or an order to show cause is •ade returnable before a 

judqe out of court and, at the tl•e fixed for bearing the 

aotion or on the return day of the order. the judge is 

unable to hear the partieso the •atter •ay be transferred by 

his order to so•e other judge.• 

Section 12. Section 2'>-~2~• MCAo is aeended to read: 

•z~-~-20~. Ti•e for a•endment or reply after •otion on 

pleading. ~heft Nhengyer a de .. rrer--or aotlon to---any 

cpncerning a pledding is &ustained or overruled and tl•e to 

aaendy answer• or reply is given, the ti .. so given runs 

fra. service of notice of the decision or order• except when 

the party against who• the decision Is •ade is in court. In 

such case the time runs fro• the •aking of the decision or 

order.• 

Section 13. Section 25-~-503o HCA• is a.ended to read: 

•z5-4-'>U3. Postponement on other grounds, ~on~r•~ 

~he-eoart-.eyy-~n-+~~-e+~er@t+eny-upon UgQo good cause shown 

and In furtherance of justice, tbe Court •ay. In Its 

~~retjon. postpon~ a trial or proceeding tt~other gn 

grounds ~ thJn the absence of evidenc~ uqder such 

cooditjons as the court •a¥ direct.• 

Section 14o Section 25-+-601 9 MCA 1 Is aaended to read: 

•z'>-4-601. Procedure when answer admits part of 

plJintift•s cldim. Wher@ lf the answer of the defendant. 

-10-
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expressly or by not denyingw ad•its a part of the 

plaintiff's clal• to be just, the courto upon the 

plaintiff's .ationo .ayw in its discretion, order that the 

action be severed, that a judg.ent be entered for thP 

plaintiff for the part so ad•ittedo and if the plaintiff so 

elects, that the action be continued with like effect as to 

the subsequent proceedings as If it had been originally 

brought for the re•ainder of the clai•• The order •ust 

prescribe the tiae and .. nner of the plaintiff's election. 

If the plaintiff elects to continue the action, his right to 

costs upon the judg-nt is the saae as +f-+t-were--tek- In 

an actiOft brought. for only ~,eft t.be reaatnder of the 

clai•• If the plaintiff does not elect to continue the 

action, costs aust be awarded as upon final judg•ent In any 

other case.• 

Section 15. Section 25-~-602, KCAo is a.ended to read: 

•25-,-602. Judgment for excess ~hen plaintiff ad•its 

counterclai•• In an action upon contract •here jo which the 

complaint deaands judgaent for d sue of eoney only, If the 

defendant by ~is SftsweP does not deny the plaintiff's clale 

jo bjs aoswer but sets up a counterclai• aeounting to less 

than the plaintiff's claie, the plaintiff, upon filing with 

the clerk an ad•ission of the counterclaiet •ay take 

judg.ent for the excess, as upon a default for want of an 

answer. ~-~+eft-eM~-be-eede-e-~t--ef--th~--j~~@ftt 
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-++ .. • 
Section 16. Section 25-7-102o MCA• is amended to read: 

•25-1-102. Issues of law to be decided by court. •++ 

Except dS ~royjded in Artjc!e llw sectjon J, o~~~~ 

cgost,jt.ut,!gn. all questions of 1 cnto includinq the 

ad•lssibility of testieooy~ the facts preli•inary to such 

ad•ission, the construction of statutes and other writings. 

and other rules of evidence, ~e-te au11 be decided by the 

court. an~~,--~hey--ere--~red--upoft--ee~@o~ and all 

discussions of law ere-to~ be addressed to th~-eourt 

it·· 

Section ll. Section 25-7-103, MCAo is a•ended to read: 

•25-7-103. When Hha decides issues of fact te-be 

de~d-by-:J-y. *'" ICbeoeyer t,be J.LLtl is bv iurv. _all 

questions of fact.--where the-e~e+~-by-~y~ other than 

those eentioned in 25-7-102 are-te ~ be decideo by the 

juryy and all evidence thereon T~to ~ be addressed to 

thes, except wheft .a otherwise provided by th+,--eed@ ~. 

Wbeneyer tba t,cial gf spee gr all gf the guest,jgns of fact 

i5 opt Qy iucy. all ayjdepce thereon •ust be ~ssed to 

the trja! couch which shall decide such gue~~" 

Section 18. Section 25-7-205, KCAo Is amended to read: 

•2S-7-205. Persons drawn and approved to form jury. 

The first 12 persons. pr such other number as wjll 

cgnstjtut,e the Jury. who appear, as their names are drawn 
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1 and called, end are ap~roved as indifferent between the 

2 parties~ and ~ not discharged or excused •ust be sworn and 

3 constitute the jury to try the issue.• 

4 Section 19. Section 25-7-223o HCAo is a~nded to read: 

5 "25-7-223. Challenges to jurors for cause. Challenges 

6 for cause ~ay be taken on one or •ore of the following 

7 grounds: 

8 (11 a want of any of the qualifications prescribed by 

9 this code to render a person co•petent as a juror; 

10 (2) bejpg the spoyse of or related to a party by 

11 consanguinity or affinity within the sixth degree te-~ 

12 pet'i!y; 

13 (3) standing in the relation of guardian and wardo 

14 mes1!er--end-~Yeft~ debtor and creditoro eMployer and e+et'k 

15 employee, or principal and agent 1!e Kltb either party or 

16 being e-•e1111ter-ef-1!he-heH·y-e+~..-pttt"1!y-or a partner in 

l7 business with either party or surety on any bond or 

18 obli~ation for either party. However, a challenge for cause 

19 aay not be taken because of • debtor and creditor t'e+~ 

ZJ "'"'~" Le..Lil;iooshjp jf the salle arises sol.~ly by reason of 

21 current bills of gas, water, electrictyo or telephone. 

22 (4) having served as a juror or ~en a witness en 1n ~ 

.23 previous trial between the sa.a parties for the sa.a cause 

24 of action; 

25 ( 5) interest on the part of the juror in the e•f!ni! 
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sybject of the action or in the sain question involved in 

the action, ewe~-~ other than interest as a .aaber or 

citizen of a eunicipal corporation; 

(6) havinq an unqualified opinion or belief as to the 

•erits of the action; 

{7) the existence of a state of •lnd in the juror 

evincing en•ity against or bias in favor of either party.• 

Section 20. Section 25-7-22.,, HCAw Is a11ended to read: 

•25-7-22~. Pereeptory challenges to jurors. (1, Each 

party is entitled to four pereeptory challenges, except as 

provided ~-."deP lo subsection (2). +f--ftO--pet'e~Ot'Y 

-et"e--.e~en an•it the ~enet is fa11w •he• ••s• be 

~ Jt•r••••- elternfte4yy- ••-•-In~ -trii!h--.he 

p+e+M!+fh 

(2) Whet'e Mb8D a six-person jury is authorized by laww 

each s~--she++--he¥8 party js entitled to two pere-vtory 

challenges. ~be parties agree ypon a jyry consisting of 

a oypber gf persons gthec than 6 or 12·--L~ shall alsg 

agreM in qpen cgyrt• wjth the apprgyal gf the cpurt• upon 

UuLnymber of peremptory challeoges. to b~ al~ 

LJl ~ftey pergmptor~ cbal!gnges shall be e~e+sed--by 

t~--p+e+ftt+f+--f+t's~-s~w+ftg--ene--l!lftd-t~de+eftden~hen 

strikinQ--retHt-te-ort-antil eeeh ride--lles--e~ed--OP 

•e+•ed---l'!+s---r+~ht' 

H.R.C.jv.e.• 

taken as crgyjded jo Rule "'LLhl 

-14- ,~ f ,;· 
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Section 21a Section 25-7-301• MCAo is a.anded to read: 

•z5-7-J01. Order of trial. When the jury has been 

sworn• the trial ~·~~proceed in the following order 

unless the c our to for qood cause anrl spec i a 1 p•ason, 

otherwise directs: 

(l) The party aft-w~ee rests wbo ha$ the burden of ~he 

~~-- pgo.yasjon .,ay briefly state his case <~nd the 

evidence by which he expects to sustain it• 

(2) The adverse party eay then. or at the opening of 

his casey briefly state his defense and the evidence he 

expects to offer in support of it. 

(3) The party 8ft who• ••••• whg bas the burden of ~ 

~~e~-.~ persualiQO $hall first produce his evidence; 

~ the adverse party w++._~ lb4ll produce his evidence. 

(It) The parties w++l ~ then be confined to 

rebutting evidence unless the court, for good reasons In 

furtherance of justlceo per•its thee to offer evidence in 

their original case. 

tst--~en-tM-+_fl'_....._~heft--11811~--e,_--nd 

-~+ed--tty-1:he-eettn-ertd-~~-~~••ents-of-eCHH~se-l-H 

t~e-jary-fteYe be!Dn?-t~~--she++--efter!e--~fte--jery--+n 

-nin!w !l•in! +n--ett-e~ent p seeh-in~~ons-tHt--

118SSed-epon-end sett+ed-.t-s.eh-s~tte .. ntw Ihe jury aust be 

inltructed as prgyl4ad In Byle 51. M.R.Cjy.e. In charging 

the jury, the court shall give to it all aatters of law 
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which the court thinks necessary for the jury•s information 

in rendering a verdict. 

(6) When the jury has been charged, unless the case is 

submitted to the jury on either side or on both sides 

without argueento tne party e11aft--w~.-res~~ ~~ the 

burden of ~-.e.t persuaslpn shall co .. ence and may 

conclude the argu•ent. If several defendants having severdl 

defenses appear by different counsel, the court M~t ~ 

detereine their relative order in the evidence and argument. 

arguing the case 

the law of the 

to the jury, may ar~ue and 

case as <Jiven in the 

Counsel, in 

co-ot upon 

instructions of the courto as well as upon the evidence in 

the case.• 

Section 22. Section 25-7-30~, MCAo is amended to read: 

•z5-7-lOit, Procedure when a juror becomes sick. If. 

after the i•paneling of the jury and before verdicto a juror 

beco•es sick so as to be unable to perform his duty. the 

court aay order hi• to be discharged. In that case, sybject 

to thM pcgyjsigo$ pf Ryle 411c\w M.B.Ciy.e., the trial may 

proceed with the other jurors or another juror may ~e sworn 

and the trial aay begin anew or the jury may be discharged 

and a new jury then or afterward lepaneled.• 

Section 23. Section 25-8-102• MCA, is amended to read: 

•zs-8-lOZ. Enforcement of court's order. W+lere 

Wheneyer the court directs a deposit or delivery of .,oney er 

-16-
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where-----j~g~ent--~+ree~--e--party--~-.ake-e-~$~&r 

deT+.ery-er-~o-eenYe~e~-prop~ gc other thing capable 

of deljyeryo if the direction Is disobeyed, the courto 

besides punishing the disobedience as a conteapto may by 

order require the sheriff to take and deposit or deliver the 

money or e~~--pers&n~--~o~-er--~e-e&ftYey-~-~e+ 

proper~ 1hiDg in conformity with the direction of the 

court.• 

Section 24. Section 25-8-103, MCAo is aaended to read: 

"25-8-103. With vho• •on.y deposited. (1) Whenever 

eoneys-ere •pney js paid Into or deposited in courto ~~ 

~eee-sheTT jt gust be delivered to the clerk in person or to 

such of his deputies as she+T~ ALA specially authorized by 

his appointment in writing to receive ~he-~ Lt• He-~'~ 

The clerk gr deputy shallo unless otherwise directed by lawo 

deposit it with the county treasurer to be held by hi~ 

subject to the order of the court. 

(2} 5-ttdo .An appoint.aent ,.,~T IUU be filed with the 

county treasurer, who shall exhibit it and give ~ certified 

~ of jt to eJch person applying for the sa~e e-e~+f+~ 

e&py-&+-~e-,e~. It 'he+T-be L5 in force until a revocation 

in writing is filed with the county treasurer, who shall 

thereupon write •revoked• in ink across ~ ~ face ef-~he 

eflpe+n~men~.· 

Section 25. Section 25-9-201o MCAo is a•ended to read: 
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"25-9-201. Whose rights deter10ined in judg•ent. 

o*~nt SubJect to the proyisigos of Rule 54Cbls 

M.R.Ciy.P 8 s !udg.eot •ay be given for or against one or .ore 

of several plaintiffs and for or against one or acre of 

several defendants, and it ••Y• when the justice of the case 

requires +~. determine the ulti~ate rights of the parties on 

each side as between the•selves.• 

Section 26. Section 25-9-311, MCAo is a•ended to read: 

•25-9-311. Entry of satisfaction of judg.ent in 

docket. Satisfactron of a judgaent •ay be entered In the 

clerk•s docket epOft ~~ an execution ~ returned 

~tisfied or epen an acknowledgment of satisfaction ~ filed 

with the clerkwa Such acknowlgdgaeot •ay be made by the 

judgwent creditor gr his attorney• unle&s a reygcatjon gf 

tba attprney•s aytbprjty bas been filed. in the •anner of an 

acknowled9eent of a conveyance of real property bT-~ 

;e~~-cre~l~er or by his endorsement on the face or on 

the margin of the record of the judgDent &r-by-h.,--~er~ey 

-~~••• e -re.~en-of-h+,~heP+~y-+,-4++ed. Whenever a 

JUdq.ant is satisfied in fact otherwise than upon an 

exoocutiono the party or attorney eust <jjiV<> such 

acknowledgDent or make such endorse~ent. and upon aotiono 

the court aay compel ~ hjm to dp ia or •ay order the entry 

of satisfaction to be aade without +~ the acknpwlgdg.ent or 

endorsement.• 

-18- (\ 
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Section 27. Section 25-lG-202, MCA, is amended to 

read: 

•25-10-202. Costs of ~~ aotion. f~e++--~es 

.. ~~ ...... iiheogyer a ~ .. _,._-&I' 11otion is sust.•ined or 

overruled, the losing party .ust pay to the other SlO as 

costs. If a ~rr..-er •otlon be is withdrawn before the 

hearing, It ~ ~ be eea.ed cogsjdgred overrllled.• 

Section 28. Section 25-to-zos, HtA, is a~nded to 

read: 

•25-lQ-205. Costs of securing witnesses 

di~we~~ sybstitutlon of judge. W~~--eft--effldev~ 

~-file• ~~·~ .. 1ifyl~ • J•-••• •• prewided +n-f9l i9861•tJw 

Wb9Q9yar a AQtlgn fpr aybstltytlqn pf a JUdge Is filed after 

the action or proceeding Ia set for trial or hearing. the 

party filing the ,... .atLoD shall pay to the opposite party 

all costs necessarily Incurred In securing the attend~nce of 

witnesses between the date the order w~s 11ade fixing the day 

of hearing or trial and the tl•e the eff+de~ aatiPD was 

filed, and such costs so paid ~ aLe not ~ recoverable 

in the action or proceeding.• 

Section 29. Section 25-11-102, MtA, is a.ended to 

read: 

•25-11-102. Grounds for new trial. The for•er verdict 

or other decision •ay be vacated and a new trial granted on 

the application of the party aggrieved for dny of the 
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following causes ~aterially affecting the substantial rights 

of such party: 

(1, irregularity in the proceedings of the court, 

jury, or adverse party or any order of the court or abuse of 

discretion by which either party was prevented from having a 

fair trial; 

(Z) •isconduct of the jury. Whenever any on~ or more 

of the jurors have been induced to assent to any general or 

special verdict or to a finding on any question submitted to 

thea by the court by a resort to the determination of 

chance• such •isconduct •ay be proved by the affidavit of 

any one of the jurors. 

(3, accident or surprise which ordinary prudence could 

not have guarded against; 

(ole) newly discovered evidence material for the party 

.aking the application which he could not, with reasonable 

diligence. have discovered and produced at the trial; 

(5) excessive da~ages appearing to have been given 

under the Influence of passion or prejudice; 

(6) insufficiency of the evidence to justify the 

verdict or other decision or ~e~--~~--~~-~e+ft~~ 

locopsist•ncy of the yardict or other decjsjoo with the law; 

(7) error in law occurring at the trial and excepted 

to by the party •aking the application• 

tet~~~fte--r+~~-~o-heve-e-~++-ef-~wee~t+on~-he~ 

-20-
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beeft-+01~ ... -e+~~~-~h~ou~~fte-dee~n--~--tneepee+~y--c+--~~ 

2 eoH~t--~epo~~--~--+ft-eftY-~"~~~wes-net-t~ea~o4 

3 ~he-+e~n~-~ty.• 

4 Section 30. Section 25-11-103, HCA, is a~nded to 

5 n~ad: 

6 "25-11-103. Grounds after trial by the court. No nev 

7 trial she++ .ax be granted tn-e~~~or in cases tried 

8 by the court without a jury, except on the grounds •entloned 

9 in subsections (lie (3)o and c•» of 25-11-lOZ.• 

10 Section 31. Section 25-11-10•• HCAe Is a~nded to 

11 read: 

12 •25-11-104. How .ation for new trial aade. (lJ Motions 

13 for new trials she++ ~ be made as follows: 

14 (a) For causes •entioned In 25-11-102(1)• the motion 

15 she++ ~ be made on affidavits or on th@ •inutes of the 

16 court. 

l7 (b) For causes mentioned in subsection (2)o (3J, Q£ 

18 (4].,.-o~-te-t of 25-11-lOZo the motion stleH ~ be Jll.;de cnry 

19 on affidavits. 

zo (c) For causes mentioned in subsection (5)• (6), or 

.21 (7] of 25-11-lOZo the aotion she++ ~ be aade en+y on the 

l2 minutes of the court. 

23 (2) The official stenographic roports of the trial •ay 

24 be referred to as a part of the einutes of the court.• 

25 Section 32. Section 25-12-101, HCAo is amended to 
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ro<ad: 

•25-12-101. Exclusive Method of review. A judgment or 

order In a civil action in district court• except when 

expressly sade final by this code, •ay be reviewed as 

prescribed by the Rules of Appellate Civil Procedure and not 

otherwise.• 

Section 33. Section 2s-13-10•• HtA• is a.ended to 

read: 

•zs-13-10•• Coapelling contribution or repaysent 

joint debtor. surety. (lJ When Wbeoever property liable to 

an execution against several persons is sold thereon and 

.ore than a due proportion of the judglllent Is satisfied out 

of the proceeds of the sale of 1be property of one of thea 

or one of thee pays, without a saleo more than his 

proportion• he aay coapel contribution fro• the others; and 

when whenever a judgaent is against several and is upon an 

obligation of one of thea as ~eeari~y ~for another and 

tho surety pays the asount or any p<>rt thereof, either by 

sale of hi~ property or before sale• he eay cospel repay.ant 

from the principal. 

(2) ~-saeh-eesey-the ~ person so--p~y+ft~ ·~ 

repayasnt or ee"~r+but+"1 contrjbutjoo is entitled to the 

benefit of the judgeent to enforce contribution or repayeent 

ifo within 10 day~ after his payment, he ~t+e ~with the 

c1erk of the court whe~e jo whjcb judgment was rendered 
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notice of hi$ pay.ent and claim to contribution or 

repayaent. Upon the filing of such notice, thP. clerk aes~ 

~ aake an entry thereof in the maryin of tile docket.• 

Section 34. s~ction 25-13-JJl. ~c~. ;, dmended to 

read: 

•zS-13-301. Fore and contents of writ. {1) The writ of 

execution eust: 

(a) be I$$Ued in the naae of the state of "ontana. 

sealed with the seal of the court, and subscribed by the 

clerk; 

(b) be directed to the sheriff; 

(c) Intelligibly refer to the judg.ent• stating the 

court• a1D.d the county where t .. e jllti!IMftt-~.J h filet! .U. 

was enter&dw and if It &a iA for eoney, the aaount thereof 

and the a80Unt actually due thereon; and 

(d) require the sherif to act $Ubstantially as 

provided In this part. 

(2) fn-exee~+~.--the Iha asount ~·~ gf the 

judgwgnt .ust be ca.puted and stated as fteer accurately as 

eey-be go&sible in dollars and cents, rejecting fractions of 

a cent.• 

Section 35. Section 25-13-302• MCA, is aeended to 

read: 

•z5-13-302. Execution against principal debtor before 

surety. ~poft-tfte-Pe~e+t+eo-of-efty-jad~ee~-++-+.--sftft+.--be 
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shown--~e~-ene--&P-&ePe-of-~e-tle+e~den~s-e~+ns~-~oft-~~ 

jud~eeftt-+s-~be-PendePed-ePe-pP+fte+pe.J-deb~o•s-end--o~hers 

ef--~he--se+d--de+e~ftts--e..--supe~+es--e+--sueh-pr+ne+pe+ 

~b~ory-~he-ee~P~•ey-&rder-~he-jud~aen~-se-~e--s~e~~y--en~ 

~en--~--~,_.nee-ef-en AD execution upon ~ueh ~ judg~2nty 

+t--~e.J.J which designates principals dOd sureties as 

prescrjbed in 25-9=2QZ suit di~ect the sheriff to make the 

aaount due thereon out of the ~-eftd-ehe~~+s.-+ends--end 

~en..ents ~~of the principal debtor or debtors or, if 

~ sufficient AaQUQt thereof cannot be found within his 

county to satisfy tha saae, to levy and make the same out of 

the property. personal or real, of the judgment debtor who 

was surety.• 

Section 36. Section 25-13-30~, MCA, is amended to 

read: 

•25-13-3o1t. 

debtor. If the 

Execution 

writ M 

against property of judgment 

~ aqainst the property of the 

~ require the sheriff to judgment debtor. it s~e++ 

satisfy the judgaent• with interest. out of the personal 

property of such debtor and, if sufficient personal property 

cannot be found, out of his real property ~ provided jo 

25-1)=305.• 

Section 37. Section 25-13-307, MCA, is amended to 

read: 

•25-13-307. Execution requi~ing delivery of possession 
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of property. If the writ be ~ for the delivery of the 

po~~ession of real or personal property, It£ 

Lll must require the sheriff to deliver the possession 

of the--seee sych property, particularly describing ito to 

the party entitled thereto~ end 

LZi may et-e~y-t~.e require the sheriff to ,.~,+y 

recover any costs, damages, reetso or profits reeerered ~' 

awarded jo the same judgeent out of the personal property of 

the person against who• +I> the jw!g•nt. was rendered.-~ 

ve+~e-~-the-~eperty-~whieh t~-jwd~~endered te 

be--:!tt'ee+f+e&--i:here+rt.-+f'-e-de~y-eeNtet be hedw and.a If 

sufficient personal property cannot be foundw ~ out of 

the ~ real property, as provided in ZS-13-305~~ 

131 •ay specjfy the yalye of the prqperty foe which 

~dgmgat was rendered and reqyjre the sheriff to recoxar 

sych yalye. if delivery cannot be acca-pllsbedt In the 

manner prescrjbed jn subsgctjon (Z)e• 

Section 38. section 25-13-~0~, MCAo is a•eoded to 

read: 

"25-13-404. Return of the execution. The execution mdy 

be made returnable, at any tiee not less than 10 or .are 

than 60 days after its receipt by the sheriff, to the clerk 

w+th-~ of the cpyrt jn wbjcb the judg.ent re++--+s--ft+~ 

itil.~ rgndered. When--the--~ee~+~-+s-ret~r~d.-t~-e•er~ 

mHst-etteeh-+t-to-the-j~~aent-re++•• 
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Section 39. Section 25-13-505, MCA, is aaended to 

read: 

•25-13-505. Personal property subject to a security 

interest. Personal property subject to a security interest 

may be taken on execution issue1 at the suit of a creditor 

(other than the secyrad partyl of the debtor under the 

security agree8ent; but before the property is sa taken, the 

officer levying the writ aust pay or tender to the secured 

party the a~nt of the security agreeaent debt and interest 

or .ust deposit the sa.e vith the county treasurer of the 

county in which the financing state.ant covering the 

security agree.ent is filedy If such state.ant is filed with 

a county clerk and recordery or.a if such stat .. ent is filed 

~ith another filing officer pursuant to law, then vith such 

other filing officer, payable to tho order of the secured 

party.• 

Section ~o. Section 2S-1J-bl2o MCA, is a.ended to 

read: 

•z5-13-61Z. Property necessary to carry on trade or 

pruff'ssion. (lJ In addition to the property -ntioned in 

25-13-611, ~~r~--she+~--be--exem~t--te--e++ ~ follgwjng 

~roperty _aL_a judg.ant eebters ~ who e~ ~ •arried or 

who ere-l'leelb-of>-~-+-lns-~e-f'et+~-preperty j s the head 

of a famjly js exe•pt froa execytjpo ~hen tbe debtor js: 

(a) tea farmer: farmin~ utensils or impleaents of 
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husbandry. not exceeding in value SbOO; two oxen or two 

horses or eules and their harness. one cart or wagon. gne 

set of sleds, and food for such oxen, horses, eows. or mules 

for 3 Gonths; all seed, qraino or V<'·l~t<lbles. actua\ly 

provided or on hand for the purpose of plantinq or sowing 

the followin~ spring, not exceeding in value 5200; 

{bl ~o a _.chanic or artisan: ~tools or ieple.ents 

necessary to carry on his trade; 

(c) ~o a surgeon, physician, or 

instru.ents and chest necessary to tho 

dentist: the 

exercise of his 

profession, with his scientific and professional libraries 

and necessary office furniture; 

(d) ~ e~tor"eys an attorney at law ·~~~e~ef 

~he-ge~.-~. counselor. Judge. edjtprw scbgglteacbere 

auslc t•ocher• or ... bgr of tbg clergy gf agy religipo: ~ 

~professional Hbreri~-ef-o~eyST-eo'ltftSH~Y-j~ 

rimfte-rs-ef~go'll"n-~ST-sehoe+tflteft8rs..-eftd--...-H: 

~eehers library and~+~ necessary office furniture~ aoA1 

jn tbe case gf a wuslc taacbar. ~~ ~ eusical lnstrueents 

e+-•as~ ~eeehePS; 

~ ~~ a notary pubJj,; his notarial seal, records. 

and office furniture ef e neter~+e; 

tetlfl ~a •iner: his cabin or dwelling, sluices, and 

pipes, hose, windlass. derricks, cars• pueps. tools, 

iepleeents, and appliances necessary for carrying on any 
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kind of ~ining operations, not exceeding in value the 

ag~reqate sue of $loOOO; and one horse or mule with harness 

and food for such horse or ~ule for 3 monthsy-when if such 

hors~ or mule is used in working his ~ine or mininy claim; 

t+tigl ~a civil, einingo or aecbanical engineer: the 

instru~nts, tools, books, and records necessary to carry on 

his profession; 

tgtLb.l " 

instrUliiP.nts. 

profession; 

a 

and 

che•ist or assayer: the tools, 

supplies necess.ary to carry on his 

thtLLl H a cart.an. hack•ano huckster, peddler, 

tea•ster, or laborer: one horse or •ule and harness for two 

anieals or two oxen and harness•~ and one cart or wagono one 

dray or truck• QL one hack or carriage by the use of which 

seeh-pePsen ba habitually earns his living; 

t~f I» a pbysjcjan. surgeons gr member gf the clgrgy 

of any reljgioo: one vehicles gag horse. •uleo--2C~ and 

harness or other equipaent used by e-~s+e+eft-&r-sH~~en-~ 

e+ft+~--e+--~e--.espe• him in making his professional 

visits. with food for such horseo mule, or owen QK for 3 

•onths; 

titLkl H an osteopath or chiropractor: the 

instrueents and equipeent necessary to the exercise of his 

profession, with his scientific and professional library and 

nec~ssary office furniture. 
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l (2) Ne J:iwti:luU:..1--W2 articl~-l'!owewert or ~pee+- JU..n.11 

2 of property mentioned in ~--see~on sybsectlon Cll is 

3 exempt from execution issued upon a judgeent recovered for 

4 its price or upon a judgment of foreclosure of a .artgage 

s lien thereon• and no person not a bona fide resident of this 

b state 'he++--heYe ~ the benefit of these exeaptions. No 

7 person eftft aax clai• exemptlgns jranted to aore than one of 

8 the exe~+~ professjons .. ntioned In subsections (l)(a) 

9 through (l)t+f!jl of this section.• 

10 Section 41. Section 25-13-701, MeA, is a88nded to 

11 read: 

12 •25-13-701. Notice of sale on execution. Cl) Before 

13 the sale of the property on execution. notice thereof •ust 

14 be given as follows: 

15 (a) in ~ case of perishable property, by posting 

1b written notice of the tlae and place of the sale in three 

l1 public places 84 in the ~own~~ or city where the 

18 sale is to take place• for such ti.e as •ay be reasonable 

19 considering the character and condition of the property; 

20 {b) in ~ case of other p~rsonal property. by posting 

21 a similar notice in three public places in the ~ft,h+p 

22 ~ or city where the sale is to take place. for not less 

23 than S days or mo~e than 10 days; 

.<4 (c) in~ case of real property. by postiny a similar 

25 notice, particularly describing the property. for 20 days in 
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three public places ef in the ~ftWft~+p ~or city where 

the property Is situated and also where the property is to 

be sold• which aay be either at the courthouse or on the 

pre•ises, and publishing a copy ~here~ of tbe notjce once a 

week for the sa.a period in so•e newspaper published in the 

county. if there IHt a one-r-wh+et... Irul notice ,he++-!Ht -.all 

£&ad substantially as follovs: 

SHERIFF-S SALE 

••••• Plaintiff• 

YSe 

••••• Defandant, 

To be sold at shariff•s sale on the •••• day of ••••• 

19••• at .............. (Here Insert brief description of 

property•) 

Signed ••••••••••••••• Sheriff 

(2) ~ A sheriff ~~ Mho publisbes a notice 

which js not In accordance with the for• set forth in 

subsection ll)(c) and which 'he++-ee~ ~ •ore than such 

a notice ~ ia not ~ entitled to any costs +er gf 

publication of the same but ,he++-~~ personally liable 

fo~ th~ payaent of fgL such publication.• 

Section 42. Section 25-13-703, MCA• is a.anded to 

read: 

•zS-13-703. Postponement of sale. 6oed Egr good cause 

~erefo~-~pee~+ft9• the officer holding ~he ~ sale on 

-30- r·< 
( ... ...: ; ,;', I ..5 



1 

z 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

l't 

15 

16 

11 

18 

19 

20 

Z1 

22 

23 

:Z4 

25 

l( 0035/01 

execution which bas been ngtjced may postpone BftY ~ sale 

ftet+~~he~ep for a period not exceeding 15 days. by 

public proclaaation at the ti.a and place fixed in the 

notice of sale and by postin~ a notice in three public 

places in the ~~p-where coyoty in whjch the property 

~ ~ previously &eeft noticed ~~-~~ !aL_sale•• 

Section ~3. ~ection Z5-13-71Jo MCA, is aaended to 

read: 

•25-13-713. Procedure when sale invalidated, revival 

of judg .. nt. (1) If the purchaser of real property sold on 

execution or his successor In interest be ~ evicted 

therefroe In eenae~..nee beCause of irregularities in the 

preeeedi~~· e~oeerning the sale grpcedyre or ef the reversal 

or discharge of the judg.anto be aay recover the price paid• 

with Interest. fro• the j~nt creditor. 

(Z) ~ If the purchaser of property at ~ sheriff's 

sale or his successor in interest fe++ ~ to recover 

possession ~-eone~e because of irregularity in the 

pr~~~.rn+n~~he sale groceaure or because the 

property sold was not subject to execution and salew the 

court having jurisdiction thereof shallo on petition of such 

party +n-+n~s~ purchaser or successor or his attorney, 

revive the original judg•ent for the a.ount paid by such 

purchaser at the sale, ~ith Interest thereon froa the tlae 

of pay.ent at the sa .. rate that the original judg.ant bore. 
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Ib&_ Judgaen\ shall be rgyjyed In the oamg of the original 

Qldlntiff or plaintiffs for the yse of \he petitioner. 

lhl When so revived, the ~+d judgment ~na++-nev~ ~ 

the ~ame effect as an original judgment of the ~e+d court of 

that date, bearing interest as aforesaid; and any other or 

after-acquired property. rents. issues. or profits of the 

~~+d debtor she~--be ~ liable to levy and sale under 

~xecution in satisfaction of such debt• but no property of 

~eh ~debtor sold bona fide before the filinq of saeh ~ 

petition ~-be u subject to tha 1 len of ~ah! ~ 

judqment. 

~ ~he netiee ~ of the filing of ~aen ~ 

petition shall be made by filing a notice thereof in the 

office of the county clerk ~e-~ of the cpunty in whjch 

tbs property •ey-be-.. ~869 is located• end-~a+d--jadg.eft~ 

~••+--be--re¥~ed--+n-~he-neme-~the-c~+q+ftol-~+a+n~+~f-o~ 

p~~~+s-~~he-~-e4--seh!--pet+t+~n~~,--~he--p~~y--+n 

+fttetoeft..• 

Section ~. Section 25-13-ll(o., HCA, is amended to 

read: 

•z5-13-l14. Validation of defective judicial sales. 

~ Ll1 A judicial 'e+es ~ of real property conducted 

prior to January 1o 1973w js yaljd and legally syfficjent to 

sustain a sbgrjff•s deed ands jf no sheriff's deed bas been 

execyteds entitles the pyrcbaser to sych a deed jf_~ 
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the fallowing reQuirements are aet; 

2 i9l ~PeY~ded-ftO Hg action is pending on July 1o 1973, 

3 to set such sale asideTa 

4 ibl w~ere-aede The sale was conducted in this state on 

5 proceedings to satisfy~ valid jttdg~nts jydgpgnt or de~~ 

6 ~ of any courta ~Htd-1ohe-..,fte.,-b~11deft-~«m 

1 !c) The woney bjd by tbe purchaser bas been paid to 

8 the officer -to~'"J-'!Hieft who copduct.ed t.be sal ey• ~--M 

9 wa+~d--end--stti'~~~--flt--'t-aw--te !la!ltein-e-"'-+HA-ee.t!l 

10 

11 ~~e++-enHHe !ltteh pttt"ef'I~H-stleft-~-aftil 

12 lZ1 ~ Upon execution the $h•riff's dead, if ne• er 

13 when--exeeutedw--sha++--be ~ sufficient to convey t.A-tbe 

14 pu~~ all the title of the judg•ent debtor in t.be real 

15 property $01d at the ti•e of sueh tba salea ~n-the-~+ses 

16 <!e-se+d-ta-the-11'"'efte1t--et-flt+d se~e. and-ttH .&l.l defects 

17 or irregularities in the issuance of execution, the aanner 

18 of -~~ng--ep conducting the saleo or the recitals or 

19 references in <!ttef'l tb8 deed shall be disregarded, and soeh 

20 .tM sale sl'lel+ l~ not be invalidated by rPason of any such 

21 defect or irregularity.• 

22 Section 45. Section 25-13-802, MCAo is a•ended to 

23 .-ead: 

24 •zs-13-802. Time for rede•ption -- a•ount to be paid. 

25 fhe--jttd9~~--deb1oeP--~-rede•ptieneY A per$on described jn 
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25-13-801 •ay redee• the property fro• the purchaser any 

tiMe within 1 year after the sale en h¥ paying the 

purchase.-: 

(1t the a•ount of his purchase with l/2 of 1~ per 

•onth thereon in addition, up to the ti•e of rede•ption; 

(2t the a.aunt of any assess.ent or taxes which the 

purchaser .ay have paid ~eon on t.he property after 

purchase and inte.-est on such a.ount; and 

( 3t if the p•rion rede .. lng js a cad••ptlgner• as 

d&floed Ia 2S-13-&Ql12t. aod the purchaser be ~ also a 

e~~er ~winq rgdewgt,ipner yhp ba$ a prior lien to that of 

the rede..,tliener penJXI ractewi og other than the jud~nt 

under which ~ ~ purchase was •adeo the a•ount of such 

lien with Interest.• 

Section 46, Section 2S-13-803o ~CAo Is a~nded to 

read: 

•25-ll-801. Subsequent redecptions -- wh~n percittedo 

amount paid. (1) tf Whenever property be-so ~ redee•ed by a 

redecptlonero another redeaptloner mayo within 60 days after 

the last rede•ptiono aqain redeem it fro~ the last 

reJeaptioner en Qy paying the sum ~ on sael'l 1b& 1ast 

rede•ptioo with interest thereon at the rate of l/2 of 1~ 

per wontb ~-&e~~, the aaount of any assess•ent or taxes 

which the last rede•ptioner •ay have paid t:ftepeen on the 

gropert,y after the redecption by hi• with like interest eft 
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s~h 8.01111~• and the aeoun~ of any liens. other than the 

judgaeot updar which the property was soldo held by the ~ 

la•t rede.ptioner prior to his o~n. ~ith ~ interest•~ 

~he-judg~~--~~-*he~~~~~~y-wo~-,e-,o+d--~~d--"~ 

be--ea eel~ -ew--e--+._n. The property •ay be again, and as 

often as any redeeptioner is so disposed, ~ redeeMed fro• 

eftT 4 previous rede.ptionery within 60 days after the last 

rede.ption.-. u paying the n1• Hid eft ~-+en-

ren-.~o---w+1:tt--•n~eree~--t:hereell e~-t:fte-r&H-ef'~trM-" 

p<tt"-..,~he e-•nt-f-any-e•-~e.ttt-er-t:-es--wto+ett--~ 

~- are•lolle-rede-.tlaner aaid af~er·t:he redee~t~-by-h+w 

wl~ll lllle·l11te1e•~ t:her•-• and ~he -•-ant -ef- any tlellew 

~-~-- t:he jadg-M-wn*-wtt+~-,r~---,..dot 

hetd t.y the-leH--de•~~•-•r arerie.H-ft-ft+e awnw wi-1<11-H-IM 

intere.t: ..... gr•ur 'bed lp tJw 1 a•t s•nt,•ce· 

{2) If the judg.ent debtor or the judqeent debtor•s 

spouse re6e .. or succe5sor jo jptere5t redee•$• t:he-~~ 

d~or--ar-~-spoase ~ eust eake the saee payeents as are 

required to effect a redeeption by a redeeptloner ~ 

ipsofar as $UCh payaant$ are Inapplicable.• 

Section 47. Section ZS-13-804, MCAt is a~oded to 

read: 

•zs-13-804• Redeeptlon by stockholder or corporation. 

{1) If Whepeyer a stockholder of a corporation redeees, the 

corporation. within 1 year after the date of sale, •ay 
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redeee by paying to the ~~efte'J' stockholder or the 

sheriff for his benefit the amount paid to effect the 

redeeption, vith interest thereon at the rate of l/2 of l% 

p••r ruonth from th<' date of redemption .Jnti 1 the date of 5uch 

paymento together vith any taxes or assessments that may 

have been paid by the redeep~oner stockholder, vith like 

interest thereon. 

(2) When Wbepeyer a stockholder redeems, any other 

stockholder or stockholders May, at any time after such 

rede~tion and vithln 60 days after the ex~iration of l y~ar 

fro~ the date of sale, contribute to the redemption by 

paying to the rede .. ing stockholder or depositing ~ith the 

sheriff for his benefit a sum which bears the same 

proportion to the aeount necessary to redeem which the 

number of shares owned by such contributiny stockholder or 

stockholders bears to the number of outstanding sh~res of 

s~eh 1bA corporation ~s~eftd.,.~· with interest on such sum 

from the date of rede•ption until the date of contribution 

at the ra~e of 1/2 of 1% per •ontho together with a like 

proportion of the taxes or assessments paid by ~11eh ~ 

redeeelng stockholder, vith like interest thereon~. eftd--+~ 

lf the corporation does not redeem ~M1'fl)J"lt"~y-w+~I'I+~~M 

t:+ .. -oftd-ift ~he .anner-eftd-+er.-es-afot"esa+d as prescribed 

in sub$ectigo tl), the ~ redeeming and contributing 

stockholders sftl!l++-be ~ entitled to receive a sheriff's 
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oeed for ~~~h ~ property ~ redeeaed and ~he++ succeed to 

the ~&~d property as tenants in com•on in such proportions. 

respectively. as they ~h&++-•~~ve+y-pey haye pajd or 

ee~r~&H~e contributed to ~eh lbC rede-rtion as--~~. 

~he--~ede~ftg--o.--e~~~~bu~+ft~ When applying tg rede•• or 

contribute. a stockholder shally-Tft-a+t-e~-wheft- a~~lyln~ 

te--~edeem--or-ea~~•~bu~e-as-afa~e+~ present an affidavit 

settin9 forth the nullber of shares of stock owned by him 

ando to the best of his knowledge. the nu•ber of gutJtanding 

shares of stock of the corporation ~s~aftd+~·" 

Section 48. Section 25-13-806o MCAo is a.anded to 

read: 

•25-13-806. Notice of redemption. liens. and taxes and 

JSsessments paid. Written notice of redemption eust be given 

to th~ sheriff and a duplicate filed with the county clerk•& 

~nd--~f 1£ any taxes or assess•ents are paid by the 

~edempt~ene~ person whg redeeeed or if he has ar-ae~u+red 

any liens• acqyjred before grafter be redeemed• other than 

thet--upan--wft+e~~ha-rede~an-we~ the Judgaent under 

~b the Qr~ was soldo notice thereof must in lik~ 

aanner be given to the sheriff and filed with the county 

clerk•i and if such notice be ~ not filedo the property eay 

be redee•ed fro• such person without paying such ~ex ~· 

dssessments. o~ ++e" ~·" 

Section 49. Section 25-l3-B08o HCAo is a~nded to 
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read: 

•25-13-808. To whoa redeRption aoney paid. The pey.e~ 

payaents eentioned in 25-13-602 through 25-13-806 •ay be 

aade to the purchaser or redeaptienep the persgn who last 

rede@led, dS the case •ay be, or £or hie to the officer ~ho 

eode conducted the sale oro in case his tara of office has 

expired, to his successor In office.• 

Section so. Section 25-13-810, "CAo is aaended to 

read: 

•25-13-810. ·when purchaser pr person wbo redae•l 

entitled to conveyance. If no redeaptlon ~ bas been •ade 

within 1 year after the sale• the purchaser or his assignee 

succes&or in intereJ\ is entitled to a conveyanc ... er-+~sa 

Ped~--wM!te~--69-4feys--lteve-e+a.,:!te1t--entf--ne--a~ 

redeep~_.,__beeft-.ede-aftlf fte'ti-ee-~eof'-~en If QQ!il gr 

~ redeaptigos have been wade and the tiae for ~ 

sybsegyeot rede~tion has expired. the last re~~Bfter 

gersoo who redeeagd or his e~!ftee succR$$Or in interest is 

entitled to a sheriff's deedta but--*" 1n all cases9 the 

JUd<;""'nt debtor sha11 have the entire period of l year fro11 

the date of the sale to redeea the property.• 

Section 51. Section 25-13-811o ~CA1 is aaended to 

read: 

"25-13-Bll. Who to execute conveyance. ~n-a++-ee~e~ 

w~eny-u~deP-~e--prev+~+en•--af--~ft+~--~p~er. Wheneyer a 
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pul'"chaser ef--~-i:y-e1:-~U"t+en-~-he+4-lte gr person 

wbg has redeewad js entitled to a conveyance of--~he--,emeo 

such conveyance shall be executed to him by the officer who 

aede conducted the Sdle ~ if ~~-~ti++-ee-in-offiee.-ettt-fn 

~~~office!'" whe---de--,_ft--.e+e is t'tft w:a 

~ in office tU:-~--the-pttrehe~-.ey-be ent:lt:led 

~~h-eOftYe?eneey-t~eft-the-eon.ey&nee-,"e++-be-..ee.~ by 

his successor in office.• 

Section 52. Section 25-13-82lo MCAo is aaended to 

l'"ead: 

•z5-13-821. Possession of +~ prgperty during 

l'"ede~tlon period. The purchaser of +en4a real property at 

.o execution ,.+., sale ar a Qfil'"iQO wbg radeaas sycb 

prgpertr is not entitled to the possession thereof as 

against the exeeat:lon JydgPftnt debtor during the period of 

the judgpggt 

debtor personally occupies the +efte property as a ho .. for 

hl•self and his fa•ily. Jhe intention~~+~ of_~ 

Section js to ~P@ ~ to such debtor the possession of 

his ~ prapartr durin9 the yea!'" of l'"ede•ptioo.• 

Section 53. Section 25-13-822• MCAt is a•ended to 

read: 

•25-13-822. Rents and pl'"ofits during rede•ption 

period• == accounting. (1) The purchasel'"o fro• the ti .. of 

the sale until a rede•ption or the expiration gf -1b£ 
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rede8gtjgo perjgdo and a red~+&ner persgo whg redeems. 

fro~ the ti•e of his rede•ption until another redemption 2L 

~ expiratlgp of the redemption pgrjgd, ~re entitleJ to 

r~ceive from the tenant in possession the r~nt,-of ~1--LQ£ 

th~ property so+e or the value of the use and occupation 

thereof. &a~-wheft Wbgpeyer any rents or profits have been 

received by the judg•ent Cl'"editor• er ~ purchaser~ or ~+~ 

or-~he+r-es~s-Frea-t"e-preperty-t:~~-so+e-~r~e~~~--stte~ 

reeeep~ a person who has redegwedo the amount of such 

rents and profits s~ell be ~ a credit ~POft against the 

r~de..,~io" _M!, -~--lte--,e-+1f amount which must be pajd to 

~ a rgdeaptioQ• 

(2) If ~redeapt:ioner-or-j~~~--eebtor a__~gn 

with the right gf rede•ption• befol'"e the expiration of the 

ti .. allo~ed for such l'"ede~tiono demands in writing of such 

purchaser• ~ creditor• or ~~--e,s?~fts ~__Hhg_~ 

redeaaad a written and verified statement of the amount of 

'aeh tbB rents and profits ~' received, the period for 

rede~tion is extended 5 days aftel'" such s~orn statement is 

yiven ey-,~ft-p~~er-&r~~~,.,-to-,ae"--ree~m~~+en~ 

or--dee~~. If such purchaser• creditor• or ~is-e,s+~~ 

eneflo fer e per~d ef l ••"~ fre.-eftd-e~ter--sa~--e~m~d? 

fe++ pgr&gn Wbp ha& redeeaed fajls or re4~e refuses to give 

saeh ~ stateaent fgr 1 aonth fgllp~jqg thg dgmand, 'ae~ 

rede~rieftfl'--er--dettt~ .tlJL pgrson with the rj aht __ o_f 
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~ma~ may bring an action in any court of co•petent 

2 jurisdiction to compel an accounting and disclosure of such 

3 rents and profitsy and~ until 15 days ~~oa-e~ after the 

4 final determination of ~~eh ~ action, the right of 

5 redemption gf__such ~erson is extended ~o-saeh-~de~an~ 

6 01"-deb..,er." 

1 Section 54. Section 25-13-823• HCA, is a•ended to 

8 read: 

9 "25-13-823. Restraint of vaste during rede•ption 

10 pe~iod. Until the expiration of the ti.e allowed for 

ll redemption, the court aay restrain the co••isslon of vaste 

12 on the property, by order granted vlth or vithout notice, on 

13 the application of the purchaser. a person wbo rede .. so or 

14 the jud•Jment creditor. 8tr.., Hgweyero it is not waste for the 

15 person in possession of the property at the ti~e of th£ sale 

l& or entitled to possession aftervardt during the period 

l7 allowed for redemption, to continue to use it in the sa~e 

1e manner in which it was previously used, to use it In the 

19 ordinary course of husbandry, to •ake the necessary repairs 

20 of huildings thwr~ono or to USP wood or tim~er on thn 

21 prooerty therefor or for the repair of fences or for fuel 

22 for his family while he occupies the property." 

23 Section 55. Section 25-14-101, MCAo is a.anded to 

24 read: 

25 "25-14-101. Debtor to answer concerning his property 
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when execution unsatisfied. Wheft Whenever an execution 

against property of the judgaent debtor or of any one of 

several debtors in the saae judqaent, issued to the sheriff 

of tha county where-he In which such debtor resides or, if 

he does. not reside in this state, to the sheriff of the 

county whe~ in which the judqaent ~~ is ~+ed dgcketed, 

is returned unsatisfied In whole or in part. the jud~eent 

creditor, at any ti•e after ~h Lh& return Is •ade, Is 

entitled to an order fro• a judge of the court requiring 

such ~~ debtor to appear and answer concerning his 

property before such judge or a referee appointed by hi• at 

a tlae and place specified In the order; but no judg.ant 

debtor ~~ wbo Is a resi4ent way be required to attend 

before a judge or referee out of the county In vhlch be 

resides.• 

Section 56. Section 25-14-202, "'A• Is aaeoded to 

read: 

•zo;-1~-202. Order appointing receiver to be filed. An 

urder appointing a receiver aust be filed in the office of 

th•• cl<!rk of the court -~~~ jn whjcb the judqiiM.'nt re++ is 

+~+eey dgcketgd or a transcript of the jedg~ orjgjnal 

docket js fjled.• 

Se~tlon 57. Section 25-l~-20~, HCA, is aMended to 

re,Jd: 

"25-14-~05. Relation back of receiver's title. (l) 

-lt2-
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~ Wb&Q the receiver•s title to personal property has 

oecoee vested, as prescribed In 25-14-204, It also extends 

back by relation for the benefit of the judg.ant creditor in 

whose beh.llf the /roce<>dings w-.r" institu~·!do •s follows: 

{at ~• lf an order requiring the judqeent debtor to 

attend and be exaelned has been served before the 

appoint5ent of e ~ receiver or the judgeent debtor has 

been brought before the judge on arrest, the receiver•s 

title extends back so-os to include the personaJ property of 

the judgment debtor at the tiee of the service of the order 

or his arrest. 

(b) Where--en 11--oQ order descrlb&d in JUbsection 

Ll..l.LLl has ftft been served - iUld no arrest·--~~'"' 

s~ee~ion t~ty bas been aade but an order has been eade 

requiring e anQ\bar peraoo to attend and be exaeioed 

concerning property belonging or a debt due to the judgaent 

debtoro the receiver•s title extends ~ to the personal 

property belonging to the judgeent debtor which was in the 

hands or under the control of the person -~-pere~h"'_..,_ 

required to attend at the tiee of the service of thr. order 

an<:l to e-~ d.i!Jl:U then due !W-e t.biL jyd11eent ctchtqr f co,. 

that person ~~Oft• 

(c) In every other caseo -~~ if notice of the 

application for the appointment of the receiver was qiven to 

the judgment debtor• the receiver•s title ext~nds ~ to 
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jnc)uda ~he personal property of the judgment debtor at thP 

tlee when the notice was served, either personally or by 

co•plyiny with the requireeents of an order prescribing a 

su~stitute for personal SPrVice. 

(21 W~re-~ Whgneyer a case is witnin two or more ot 

subsections (1){a) through (l)(c) of this section, the rule 

most favorable to the judgment creditor must be adopted. 

(3) 9~~-~h+s ~ section does not ~ffect the title of 

a purchaser in good fai~h. without notice. and for a 

valuable consideration or the payment of a debt in good 

faith and withou~ notice.• 

Section 58. Section 25-14-305, MCA, is amended to 

read: 

•25-1~305. Interrogatories directed to prisoner by 

plaintiff. ~ Upon such exaejnation• the plaintiff ~n-tbe 

eet+on •ay.-~~~eh-e~ee+~+OftT propose to the prisoner 

any~ interrogatories pertinent to the inquiry~~ end-~hey 

!be_ ioterrogatgri•l eusto if required by h~m the pJajntjfft 

be proposed and answered In writing, and the on~wer answers 

aus~ be signed and s10orn to by the pr i son,~r." 

Section 59. Section 25-15-103 0 M(A, is amended to 

read: 

"25-15-103. Affidavit to accompany sum~ons -- ne10 

coeplaint unnecessary. The su.mons must be accompanied by an 

affidavit of the plaintiff or his agent• represen~ativeo or 
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attorney ~~ that the judgaent or so•e part thereof 

remains unsatisfied and ~tt~~~fy specifyjng the aROunt 

due ther~on. It is not necessary to file a new co•plaint.• 

Section 60. Section Z5-3G-101o ~A, Is a.anded to 

read: 

"25-30-101. Applicability of district court and 

justice's court rules. (1~ The provisions of 3-1G-2Z2o 

3-10-231 throuqh 3-10-234o 3-10-305, 3-1G-306o and 3-1G-704 

through 3-1D-7069A ~s-~+. 25-31-114 through Z5-31-116o 

25-31-304, 25-31-402(2)• 25-31-405, parts 1 through 11 of 

chapter 31 of this title texcept ~-~~~9 25-31-915o 

25-31-1002, 25-31-1004, and 25-31-1005)• and chapter 33 of 

this tit1e9~ chapter 9, part 10 of chapter 16o &ftd~ 

t-of chapter 17 o+-~~e--~~--~~~+&to and part 15 of 

chapter 16 of Title 27 are applicable to municipal courts 

exc~pt when they are Inconsistent with the provisions of 

this chapter and chapter 6 of Title 3o the words ••unicipal 

court" being substituted for justlce•s court and •jud~e• for 

justice of the peace. 

(i) lxcept ~s otherwise provided by this chapter~ ft"d 

chdpter 6 of Title 3, apd the sypr~~~~~ 

djsQualjfjcatjon of jydges. the proceedings and prdctice in 

~nicipal court shall be the sa.e as in district court.• 

Section 61. Section 25-31-lOlo M(A, is amended to 

redd: 
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"25-31-101. Issues which cannot be presented in 

justice's court. The parties to an action in a justice's 

court cannot qive evidence upon any question which involves 

the title tg or possession of real property or the legality 

of 8ftY • taxe i•post. assess.anto tollo or municipal fineo 

nor can any issue presenting such~ question be tried by 

such court; ~ed ~ that• in cases of forcible entry 

and unlawful detainer of Mhich justices• courts have 

jurisdiction, any evidence otherwise co.petent •ay be glveno 

and any questivn properly i-nvolved therein •ay be 

deter•lned.• 

Section 62. Section 25-31-102o "'A• is a .. nded to 

read: 

•zs-31-102. Transfer to district court. If it ·~ 

APQ&dri fro• the answer of the defendanto verified by his 

oatho that the deter•ination of the action will necessarily 

involve ~he d question ef--~+~--er-~"+on--~-pes+ 

~ep~ty--er--the--~-~~+ty--ef-efty-taXT-+.ees~·-·~~e,~.eft~Y 

~.-.r ·~ftieipa' f+fte axcludad fro• !ystice•s court by 

25-31-lOlt the justice .a~ ~ suspend all further 

proceedings in the action and certify the pleading$ and, if 

any of the pleadings are oralo a transcript of the saae fro• 

his docket to the clerk of the district court of the 

countyts eftd~~ fLam the time of f+~~ the certification 

Qf such pleadings or transcript w+~h 1Q the clerko the 
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district court '~e~~-he.e--&Ver--the--8e~ ~ the sa•e 

jurisdiction oyer the action as if it had been co .. enced 

therein. When the action Is certified to the district court• 

~~on-the-on,wer-of-the-defeftdoftto hP the defendant ~u~t filP 

an undertaking, to be approved by the justice, to the effect 

that he will pay all costs that •ay be aw~rded a9alnst hi• 

on the trial in the district court.• 

Section &3. Section 25-31-111• MCA, is a•ended to 

read: 

•25-31-111. What provisions of code applicable to 

justices• courts. Because justices• courts are courts of 

peculiar and li•ited jurisdiction, only those provisions of 

this code which are, In their nature, applicable to the 

organization, powers, and course of proceedings in justices• 

courts or which have been eade applicable by special 

provisions in this chapter....-ehtjtHr-.S-ef_..+th apd I!Ue., 

3y-~i-9-t9to~~~.-i~~ety-8ftd-~t-t&-ef-ehepter-~ 

end-~t-tS-ef-ehe~-~-ef-~th And 27 are applicable to 

justices' courts and the proceedings therein.• 

Section 61t. Section 25-31-115, MeA, is a~nded to 

read: 

•25-31-115. Deposit of eoney in lieu of undertaking. 

In civil cases arising in justices• courts wher_." In which 

an undertaking is required ~re~r~-•R--th~-eede h¥ 

thjs chapter, the plaintiff or defendant may deposit with 

-lt7-

1 

z 

3 

4 

5 

6 

1 

8 

9 

10 

ll 

12 

13 

·~ 
15 

1& 

11 

18 

19 

20 

21 

22 

23 

2~ 

25 

lC 0035/Cl 

'e~ ~ justice a su• of eoney equal to the a•ount required 

by ~e+d ~ undertaking, which 9e+d sum ef-•eney-~h8++ ~ 

be taken as security in place of ~e~ ~ undertaking." 

~ection b5. Section 25-Jl-301, ~CA, is amended tn 

read: 

•25-31-301. When change of venue permltted. The court 

•ayo at any ti•e before trial• on motion, change the place 

of trial in the following cases: 

(1) when it appears to the satisfaction of the justice 

before who• the action is pending, by affid~vit of either 

party, that such justice is a ~aterial witness for P.ither 

party; 

(2) when a jury has been demanded and either· party 

•akes and files an affidavit that he cannot have a fair and 

!•partial trial on account of the bias or prejudice of the 

citizens of the county, towno or city against him; 

(l) when, from any cause, the justice is disqu~lified 

from acting. except wbeo sygre•e court rule orobjbjts the 

JUstice frpw acting to cbapge the place of trial; 

redd: 

{~) when the justice Is sick or unable to act.• 

Section 6&. Section 25-31-305, MCAo is ~mended to 

"25-31-305. Where action to be transferred. W~" 

Whepeyer the court orders the place of trial to be changed, 

the action must be transfer~ed for trial to e whatever 

--48-
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justjce•s court the parties ~ agree upon eftd QLo If they 

2 do-~-so ~ agree, to another justice's court in the 

3 same county or. jf there js no other cpurt• io an adjglnjng 

4 ~-· 
5 Section 67. Section 25-31-308, ~tAo Is a~nded to 

6 read: 

1 "25-31-308. Notice of the ti~ and place of trial --

8 pleading. Upon the receipt by hi• of sae~ lb2 papers 

9 mentjoned in 25-31-3p6, the justice of the court to vhlch 

10 the case is transferred -H ~ issue a notice stating 

11 ~hen and where the trial will take placey~ wh+eh ~ notice 

12 must be served upon the parties at least a day before the 

13 time fixed for trial. If no answer or~~ has been .ade 

14 by the defendant. he must be allowed to pldad.• 

1~ Section 68. Section 25-31-408o MCAo is amended to 

16 read: 

11 "25-31-408. Who may serve su.aons -thod of 

18 service, return. (1) The su.aons •ay be served by a sheriff 

19 or constable of any of-~he-eo.~ ~ of this state or 

20 by "''Y P" r son resident in ~.,., ~ stilteo l~ year~ of dqe or 

21 older. ana not a party to the suit. 

22 (2) The sum~ons must be served and returnud as 

23 provided in M.R.tiv.P., Rule ~D (2)o ~ty (~)• (8)t and (9)o 

24 or +t--~y--be--served by publicationv ~ provided in 

25 H.R.Civ.P., Rule 40 (5) and (8)va Rule 4P(5l and (8le so far 

-49-

2 

3 

4 

s 

6 

7 

8 

9 

10 

11 

12 

13 

lit 

~~ 

16 

17 

18 

19 

2~ 

21 

22 

23 

2't 

25 

L( 0035/01 

as they relate to publication of su•monso are -ee 
appl ic~bl~ to ju~tices• courts, the word *justice• being 

substituted fer the word •clerk• ·~~-~~-~~er--we~ 

eeettr-s. 

(31 Sections 25-3-201(21• 25-3-202y~~~ through 

25-3-206, 25-3-301(2)• 25-3-302, and 25-1D-Z06 and part 6 of 

chapter 3 apply to service and return of process In 

justice's court.• 

Section 69. Section 25-31-501o MCAo Is amended to 

read: 

•25-31-501. For• of pleadings. Pleadings In justices• 

courts: 

(1) are not required to be In any particular for~ but 

~ust be such as to enable a person of co•eon understanding 

to know what is intended; 

(2) eeyy except the complaint, aa:t be oral or in 

~riting; 

(3) ~ ~ not be verified unless otherwise 

provided in this chapter• QL Title 27.-ehe~-~.-per~ tBw 

&r~•~+P-~~-eh~•~-9v-t~.-ep-+fi; 

(4) if in writing, eust be filed with the ju~tice; 

(51 if oral, en-eft~y-o~-~e+r •ust be entered, _in 

substance£ ~be-mode in the docket; 

(6) in cases of forcible entry and unla~ful detainer, 

must be verified.• 
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Section 70. Section 25-31-506, M(A, is a•ended to 

read: 

•25-31-506. Co•pulsory counterclai•• lf the defendant 

""'n~ f..tlil.:i to >et up" count.o>rclo~ill .,,_~~-eft~,.~---ftt+.,.,.,..e 

d@scrib&d in 25-31-505, neither he nor his asslgne. een 84¥ 

afterward •alntain an action against the plaintiff therefor. 

tf ~e..t.t._il the countcrc 1 a i •• ~xceeds 4~ li•5JUI• h ,, need 

not s .. t it up.• 

Section 71. Section 25-31-521• M(A, is a.snded to 

read: 

•25-31-521. A~nd•ent of pleadings. Either party •ay9 

at any ti .. before the conclusion of the trial, a•and any 

pleading; but If the a .. nd•ent tS •ada after the issue is 

(aisgd at trial and it appears to the satisfaction of the 

court• by yppo haariog the a(gu .. Q\ of tb& adya(Sa part¥ 

UDdsc oath• that an adjourneent Is necessary to the adverse 

party ~--e~equeftee because of sueh ~ aaend•ent, an 

adjourneent eust be granted. Wheft Vbgneye( an adjourn•ent 

w+~~---ee--ren4ePed ~ necessary by--the because pf an 

aeendeent, the court •ay also, In its discretion, require as 

a condition~ of the allowance of such aaendMent•--.ade 

~t&P--+s~o~~ the pay .. nt of costs to the adverse 

partyy jn an a•ount to be fixed by the court~ and not 

exceeding s2o.• 

Section 12. Section 25-31-602, M(A, is aeended to 
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read: 

•25-31-602. When guardian necessary -- how appointed. 

Whe"--eft--~.--+~efteY Wbengygr a mjnor or seriously 

a£n~ly_ill or inCOMpetent person is c party, he must 

appear either by his general guardian, if he hev~ ~ oneo 

or by a guardian ad lite• appointed by the justice. Wh@ft-e A 

guardian ad litem +s-eppe+"ted-ey~he-just+e~--~ must be 

appointed as follows: 

(1) If the+~-+~ •lnpr or sg(joysly mgotally 

ill or inc~petent person be~ plaintiff. th~ appointment 

eust be made before the su .. ons is issued: 

(a) ig the case pf a wipo( wbp js 14 or •ore years 

Gld£ upon the application of the +ft~e"ty-~f-he-be-ef-t~~-e~ 

~4 peers .toRe; 

(b) +*~er~~ jo thg case pf a minor who js 

~ tban 14 yga(s gld or +f-+ftSene-&r a seriously mentalL¥ 

Ill o( incoepetent ~· upon the applic~tion of a 

relative or friend•~ 

lcl in apy casg dgscrjbed jn sybsgctjpn ll!(a) or 

Cl I I b) jo wbjc;h no appl icatjgn is wade. ypon the justjce• s 

own agtion. 

(2) If the +~-+nseneY •inor or seriously mentally 

ill or incoepetent person be~ defendant, the appointment 

•ust be •ade at the time the sum•ons is returned or before 

the answer: 
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{a) up~-~he-epp++e~+Oft-of-~he-~y-~--he--be--o~ 

tfte--ege--e~ jn the case of a wjpor wbo js 14 or apre years 

ale and epp+y-et-~he-~+•e-or who appljes before the su-.ons 

is returned or at tbe ti•e of tbe returpo upgo the 

application gf tbe~; 

(b) ~-he-be-under-~he-e~of In the case gf a w!pgr 

wbg js Jess than 14 years g1d or be-+ft~ a serjpusly 

mentally ill or incowpetent ~ er-~+~se--~-epp+yo 

then upon the application of a relative or friend or any 

other party to the action.-e.-by-~-j~e.--eft--h+~--owft 

-~+Oftw..i. 

fc) jn any case de&crjbed in subsftttlgn IZlfal gr 

f2!!b! jn wbjch no apgljcatipn 1$ padeo uggn the JY$\ice 0 $ 

l.lit.Q_.not,ion.• 

Section 13. Section 25-31-101o MtAo is aeended to 

read: 

"25-31-101. Procedure when defendant under arr~st. (11 

If the application is on the part of the plaintiff and the 

defendant is under arrest, a postponeeent for •ore than 1 

t'ours uischarq2s the defendant from custonyt.a btt+ ~u 

the action may proceed.-~~~9• and the defendant 

is subject to ~crest on execution in the sawe ~tanner as if 

he had not been discharged. 

(2) If the application is on the part of a defendant 

~ under arrest, before it eeft A4Y be granted he ~ 
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defgndant eust execute an undertaking. with two or ~re 

sufficient sureties to be approved by and in a sua to be 

fixed by the justice, to the effect that he will Peft6&P sake 

hi•self eeeneb+e aya!lable to the process of the court 

~ during the pendency of the action and to ~~-«&y 

lte apy prA<ess Issued to enforce the jud<j-nt thereinY-e9' 

4nd thata If be fajls to wake bjaself 50 ayallabJe, the 

sureties will pay to the plaintiff the aaount of any 

judgeent which he tba plaintiff aay recover in the action. 

not exceeding the a.ount specified in the undertaking. On 

Lb8 filing PL the undertaking speei~iee in ~s--~ebse~ 

the justice aay order the defendant discharged fro• 

custody.• 

Section 74, Section ZS-31-709, MCAo is awended to 

read: 

•zs-31-109, Ti.. lieit on adjouro .. ot -- undertaking. 

~o adjournment ~~y-an+ess-by-eOftS~ aa¥ be qranted ~ 

the_ apgljcatjon pf ejtber party for a p~riod longer than 10 

days aJH>ft--~he--~++t:M+on--M--~-~--eweep1:--ttP<'" 

eend~tien--~hftt--sueb unless the oopasjte party~~ 

~ vaTty ~++e apglyjng fjle$ an undertaking, in ~n amount 

fixed by the justice, with two sureties to be approved by 

the justice, to the effect that ~bey $Ucb sureties will pay 

to the opposite party the aiBOunt of dO'f judqment which may 

be recovered against the party applying, not exceeding thP-

-S4>- s 13 J~1 
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su• specified in the undertaking.~ 

Section 75• Section 25-31-80Zo MCAo is a~nded to 

read: 

~25-31-8~2. Hew ~ 

fact arises: 

C 1 t ..- wbenmrar a 

issu~s of f~ct ~ris~· 

.aterial allegation 

~oaplaint ~ controverted by the an~wer; dOd 

An is-::.ue of 

in the 

(21 ~~ whenever the answer contains new •~tter ?ft 

the-~.-~ wbjch raises guestjoos of fact agd not 

a&Lalx an issue of law ~s-je9fted-t~een.• 

Section 76• Section 25-31-812o MCAo is aaended to 

read: 

•25-31-812. Challenges to jurors. ~·---ehfl~ 

Challenges to iurors are either pere•ptory or for cause: 

(1) Each party is entitled to two pere•ptory 

challenges. lhey shall be exercised by the plaintiff first 

striking one and the defendant then striking oney and so on 

until each side has exhausted or waived h+s ~rights. 

(2) ~ither party •ay challenge for cause on any af_1ba 

grounds set forth In 25-7-223. Challenges for causa .ust be 

tried by the justice.• 

Section 77. Section 25-31-901o MCAo is aaended to 

read: 

~25-31-901• Procedure upon default. If the defendant 

fails to appear• QL answery--or-~r within the ti•e 

-55-

1 

2 

3 

"' 
<; 

6 

1 

8 

9 

10 

11 

12 

13 

H 

15 

1b 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0035/al 

specified in the su..onso ~n-the-de~ndftftt-shel+-be ~ 

in default and his default she++ ~ be entered accordingly 

by the court• Evidence may then be sub~itted and judgment 

r~nd~red ~nd entered in accordancP with th~ statement in th~ 

su••ons or as prayed for in the complaint at any time within 

90 days fro• the date of the entry of seeh tb£ default o~ 

~he-de~eftden~.· 

Section 78• Section 25-31-902, HCAo is amended to 

read: 

•25-31-902• Cases treated as a def~ult. ff•---11'1., 

j•~-nt: ~lite renderetl in 1 ike --• es-+i'-the-de<f'endent 

tted-h!Hed-t~-- end ens Mer -ot-de..w• 

t+t--+* Vbeneyer the co•plaint has been amended and the 

defendant fails to answer it as amended within the time 

allo~ed by the court~• the saee procedure must be fo~~ 

as •ban the defeodagt j5 in defaylt. 

tct--+i'-tfte-de~r-te-the-eeMp+e+nt-+s-oYerr~+e~--end 

~.._.._~-~-1:o-et1S1181"-et-enee-t 

t~--+f-~he-d...rr~-~the-enswer-+s-seste+ned-end-the 

~llftt--~e++s-te-e.e~e-enswe~-w~+n-the-~+•e-e++e~ed 

Section 79. Section 25-31-903• MCAo is amended to 

read: 

•25-31-903. Judgment of dismissal without prejudice. 

-56-



1 

2 

3 

4 

5 

6 

7 

6 

9 

10 

11 

12 

l3 

14 

15 

16 

17 

16 

19 

,'0 

21 

22 

23 

24 

25 

LC 0035/01 

Juda~ent that the action be dississed without prejudice to a 

new action may be entered with costs in the following cases: 

(11 when the plaintiff voluntarily disMisses the 

action, at or before the close of his evidence, ~ 4DQ 

there is no counterclaiM; 

(2) when he the ~lajntjff fails to appear ~-~y-~~.e 

within 5 days after default bas been entered or at the tiMe 

to which the action has been postponed; 

t3t--whe"y-ef'ioet"-e-ee-t"e~the-ee.p-te~ftt--tt'"--~ 

~~~~e+~y--the--~t~ft~~~-~e+ls-~e-e.eftd-+~~h+ft-~-~+.e 

ettewed-by-~he-e~t~ 

t~tLll when it is objected at the trial and appears by 

the evidence that the action Is brought In the wrong 

county." 

Section so. Section 25-31-1101• MCAo is a.anded to 

read: 

•zs-31-1101. When justice cay issue ex-ecution. 

Execution for the enforceMent of a judg.ent of a justice's 

court may be issued by the justice who entered the judg.ent 

or ~is successor in office. on the application of th~ narty 

entitled thereto. at any tiMe within S ~ years fro• th~ 

entry of judgaent.• 

Section 81. Section 25-31-1105, MCAo is aMended to 

read: 

"25-31-1105. Proceedings in aid of e~ecution. S€ction 
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25-13-502 and part 1 of chapter l~y-ewe~~~+-~ are 

applicable to justices• courts, the word •constable• being 

substituted.--.e--~~--~d. for the word •sheriff• and the 

word •justice• for the word •judge•.• 

Section 82. Section 2S-32-102o MCA, Is aMended to 

read: 

•zs-32-102. co .. ence•ent of action -- ca.plalnt. €+¥~ 

eeti-~ A civil action in city eeot'l"t'-et'1! coyrt js colllllenced 

by filing a written 'o•plalnt se~iftg forth the-yfoletio" of 

the-~i"o"ee eeMolei"ed of. with •~eh pertie~lers e~ ~•••• 

p+eeer-tlfttt----M-•""'t+etres-fl-eftebl e the-dehfttf~ 

-*-teftd--4+H+tte~~ ehereeter ~~~ ~ wiolethtft 

e-te I fted ef end te-ttft,_..~-e~a+ttt:..-'JM-erdifttlne .. -_., 

be--reff~-h--t.y--~t-~e--en~~+oft-mtd the n~lllh<'!r 

t~~ that concisely itates the facts constituting tbe 

nJalntiff•i cayse gf action•• 

~ection 83. Section lS-33-101, MCAv is aeended to 

read: 

•2S-33-101. Exclusive Method of review. A judg .. nt or 

or.ler in a chi 1 action l.n....iLt.it:t or ju::>tjco>•s coyrto excPpt 

when expressly sade final by this codev •ay be r~viewed as 

prescribed in this chapter ~nd not otherwise. A party 

aggrieved aay appeal in the cases prescribed in this 

chapter.• 

Section 84. Section 25-33-104t HCA, is asended to 
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read: 

•zs-33-10~. Papers to be transaitted. Upon reee+v~~ 

the filing gf the notice of appeal dOd HHnr-ltft .t.b& 

undertakin-,~ - required ~-~-~3-~&iy--~~-33-~a~.--e~ 

~~~~ bJ part Z of \hi~ chapter, the justice or judge 

~ ~· within 10 dayso upon the payment of the fees 

therefor, transait to the clerk of the uistrict court a 

certified copy of his docket, the pleadings, all notices. 

eotions, and other papers filed in the cause, the notice of 

appeal, and the undertaking ~++edta end-t~ ~justice or 

judge aay be co.pelled by the district court to traoswjt 

suQb gapera, by an order entered upon eotion, ~en~ 

~~ and aay be fined for neglect or refusal to 

transait the sa.e. A certified copy of such order aay be 

served on the justice or judge by the party wbg js agpeallpg 

or his attorney.• 

Section 85, Section 25-33-201, ~CAo is aaended to 

read: 

•zs-33-201. Undertaking on appeal. fl) An appeal froa 

a justice's or city court is not e~ee~ue+ effective for any 

purpose unless en a written undertaking e. ~ filedY with 

two or acre sureties•• 

121 If the judgagnt js fpr the Q4¥Reot gf aOIJeY• the 

uodertakjpg must bg in a sua equal to twice the aaount of 

the judgaento including costso wfteft-~~-jud~~-~~-~~-the 
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pey•~&f-eoney.-~~-unde~k~ftg ~ aust be eend?t?onedy 

When--~~e-ee~on-+~-.er-~he-reeevery-e~-Meneyy tg the effect 

that the appellant will pay the aaount of the judgment 

<.!ppe,,l ed frolll and all costs if the <!ppeal b~ l...:i. withdrawn or 

dis•issed or the a.aunt of any judg~ent and all costs that 

•ay be recovered against hie ~~he-e~~- in the district 

court. 

t~tJ..l.l. 

~e~•et fer--en~pese unless eft-Uftder~ek+ng-be-f~+edy 

w+dt--~--er-mere--~ttre~+~T If the ~!1£JlL.. is fpr ~ 

recoyerr pf specific persgnal propgrtJ• tbe yndertaking myst 

ba in a sua equal to twice the value of the property, 

including costs, w~en ~he jud§aen~-+~-~er--~he--reeeYRry--e~ 

~~+e--~8+--p.e~w--When--~he--ee~en--~-~er-the 

reeewerw ef eDeeifie Deraenel Dreper~~he-.nder~ek+n~ and 

aust. be eend+t+ene6 to the effect that the appell~nt will 

pay the judgaent and costs appealed fro~ and obey the order 

of the court made therein if the appeal be ~ withdrawn or 

dls•issed or be will pay any judgaent and costs that may be 

recovered against hi• +n-se+d-&et+en in the district court 

and obey any order made by the djitrjct court there+n. 

t~Ltl When 1L the judgaent appealed from directs the 

delivery of possession of real property, the execution of 

the saae cannot be stayed unless e~~ft tbg undertaking 

ee-eweeai!ed-ett-~he--Jter~-&f rgpu I red by sub sect jon 1 ll is 
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~Qx the appellant•~ w+~ft-~wo-eP-~-~~e~+~• It aust 

Qa to the effect that: 

lal duripq the possession of such property by the 

appellant• he will not co .. lt or ~•+er A11Qw to be 

committed any waste thereon; and 

lbl if the appeal ~ ~ disaissed or withdrawn~ &r the 

judgment ~ affirmed~ or judgment be Li recovered against 

him +n-~h~-~e~+en in the district court, he will pay the 

value of the use and occupation of the property fro• the 

time of the appeal until the delivery of possession thereof 

or he will pay any judgaent and costs that aay be recovered 

against him n--flri-d--lleffOft in the district court• not 

exceeding a sum to be fixed by the the 

court from which the appeal is ~-be taken, which sua aust 

be specified in the undertaking.• 

S~ction 86. Section 25-33-205, "CAt ls aaended to 

... e-_jd: 

•25-33-205. Deposit of aoney In lieu of undertaking. 

t~t--.--dep~of-~he oao~n~ o~he-j~gaen~-+net~dina all 

ee~t~y-eppee~-~~oM--o~--cf--the--vo+ue--of--th~--p~ope~tyY 

+ne+ud+n~-~++-eo~t~y-+n-oe~~-for-the-reeo~y-o+-'P~f+e 

pe~~ono+--prope~tyy--w+~h-the-j~~ee-or-j~~+s-eqe+ve+ent 

te-tfte-~+++ng-of-the-~~to«+ft~~--+ft--~~--ee.esv--the 

Jtt~t+e~o~-jttdge-~st-t~ensa+t-~aoney-to-the-e+erk-of-t~ 

d+~tr+et--eou~t--to--~--by-ft+a-po+d-~-on-the-order-of-t~ 
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eo-n 

trt--+n-e++-ee,~--~ Whenever an undertaking is 

required on app~al by the provisions of this chapter. a 

deposit in the court below of the aaount of the judg.ent 

appealed froa end ~ 1300 oro jf the judgwent_js for tbe 

recoyery gf spac!tlc personal prapertyo tbe yalue of the 

property plys I3QO or, If the party In wbose fayor tbe 

J,udgwent. h rendered appeal:;, SlOO +"-edcHt+en-sl'leH--be ~ 

equivalent to filing the undertaking. Iba Justice gr Jydga 

shall tcaqsajt tbC epngy to tba Clerk or the district cgycta 

wbg shall pay It out on the grder gf the courte• 

Section 87. Section 25-3~-203• "C:Ao Is a-nded to 

read: 

•25-3~-203. Order of court directing defendant to pay 

or answer elaia. (1) Upon Sbe filing A( tbe affidavit and 

tb§ payaent of the reqylred fee ~o•ter-prov+ded• the 

clerk of court shall cause to be delivered to the sheriff of 

the county of the defendant's residence~ 

L4l a copy of the affidavit& ~e~her-~ 

LQ1 the origina1 end-e-eepy of an order issued by the 

c;ourto directed to the defendant, and directing the 

defendant to pay the claia set forth in the affidavit or 

deliver up the property described oro in the alternative. to 

appear and answer the claim set forth in the affidavit•~ 

1~ ~ of such order. 
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(2) The o~de~ 'he++ ~: 

(al specify the tiMe, date, and place set fo~ he~~lng 

the claiai 

(b) st~t~ that. if the defendant fails to appPd~ At 

the hea~ing and has not satisfied the clai•• judg .. nt ~ill 

be ente~ed against hia In the a.ount or for the ~alief 

clai.edy-~OP ~ costs; dod 

(c) be signed by the cle~k of cou~t and bear the seal 

of the cou~t.• 

Section 88. Section 25-3-\-ZO~, MCA, Is a~nded to 

read: 

•25-~20o\e Hearing d.-e. The date for the appearance 

of the defendant ~. set forth in the order '~ ~ be 

deterained by the clerk of court in accordance vlth rules 

adop4;ed by the seall c:1al- judg. and~ MX not be 110re 

than 30 or less than 10 days fro• the date of the order. 

Service of a cggy of the order and .il copy of the aff idavlt 

'he++ ~ be eade upon the defendant not less than 7 days 

prior to the date set for his appearance by the order. If 

the order is not tieely served• 1b8 plaintiff eay have a new 

appearance date set by the clerk and a new orde~ issued and 

delivered to the sherlff~a eftdT-+f lL necessary. repeated 

o~ders aay be issued at any tfae ~ithin 

co .. enceaent of the action.• 

year after the 

Section 89. Section 25-3~-o\03, MCA, is a•enderl to 
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read: 

"25-34-403. Appeals. Cl) If either party is 

dissdtisfied vith the judgaent of the small claims court, he 

May ~ppea1 to the district cou~t of the county wheP~ in 

~ the JUdgaent was rendered in ~he--~aae--+a~h~~--e~ 

eppeo+s-+n-~-e+¥+4-a~~ accgrdance wjth the procedure 

~crjbed _in_ chapter _ll. Any s~ch appP~l ~h~~+ ~be 

t~ied de novo. 

(2) +n~e~~ha~ lL the parties are ~ep~esented 

by counsel on appealo the judge may grant the p~evailin9 

party. In addition to costs. reasonable atto~ney fees." 

Section 90. Section 25-35-203, MCA, is amended to 

read: 

•z5-35-Z03. Hearing date. The date fo~ the appearance 

of the defendant ~~ set forth in the order 'ho++ ~ be 

deter•ined by the justice of the peace or hy his clerk in 

accordance with rules adopted by the justice of the peace 

and aay not be ao~e than 20 or less than 10 days from the 

date of the order. Service of .il CQJl¥ gf the orde~ and a 

copy of the svorn coeplaint 'he+~ ~ be made upon the 

defendant not less than 5 days prior to the date set fo~ his 

appea~ance by the order. If the order is not timely se~ved• 

the plaintiff •ay have a new appearance date set by the 

justice of the peace or his clerk and a new order issued and 

delivo~ed to the sheriff, constable, o~ othe~ process 
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s0rver. If necessary. repeated orders •ay be issueo at any 

2 tiMe within 1 year after the commenceaent of the action.• 

3 Section 91. Repealer. Sections 93-1811. 93-2806, 

~ 93-7202, and 93-8802, R.c.M. 19~7. are repealed. 

5 Section 92. Repealer. Sections 16-809, 93-901, 

6 93-2906(41• 93-2907, 93-3002. 93-3008, 93-3011. 93-3012. 

7 93-5302, 93-5305 throuyh 93-5307, 93-550lo 93-5503 through 

8 93-5509, 93-5606 through 93-5608, 93-5702, 93-5707, 

9 93-6602(2). 93-8003 through 93-8006, 93-8011• 93-8012, 

10 93-8014 through 93-8025t 95-1709, and 95-2010, R.C.M. 1947t 

11 dre repealed. 

-End-
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