SENATE BILL 129
IN THE SENATE

January 16, 1979 Introduced and referred to
Committee on Judiciary.

April 20, 1979 Died in Committee.
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BILL NOe Zaz

INTRODUCED BY

[
BY REQUEST OF THE CDDE COMMISSTONER

A BILL FOR AN ACT ENTITLED: ™AN ACT TO GENERALLY REVISE AND
CLARIFY THE LAWS RELATING TO CIVIL PROCEDURE; REPEALING
SECTIONS 16-809y 93-901y 93-181le 93-28069 93-2906(4%)+s
93-2907« 93-3002y 93-3008s 93-3011s 93-3012, 93~-5302.
93-5305 THRDUG& 93-5307y 93-5501¢ 93-5503 THROUGH 93-5509,
93-5606 THROUGH 93-5608s 93-5T02s 93-5707, 93-6602¢2)+
93-7202+ 93-8003 THROUGH 93-8006+ 93-8011s 93-8012s 93-8014
THROUGH 93-8025+ 93-8802s 95-1T709¢ AND 95-2010s ReCeM.

1947."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 25-1-102+ MCAy is amended to read:
"25-1-102. Limitations on coamencing actionsas t1)

Civil actions esn may only be commenced within the periods

prescribed in £93-2583-te--93-23%269 Iljtle 7. chapter 2

after the cause of action theli-have-seerded gocriyese except

where ghens in special casess a different timitation is
prescribed by statutes

{2) The word ™action™s as used in this sections is to
be construeds whenever it isS necessary 9o to do a0s as

inctuding a special proceeding of a civil nature.”
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Section 2« Section 25-1-30l¢ MCAy is amended to read:

®25-1-30l« Extension of time. ¥wWhen Subhject to Rule
60b)s MaBalivaPas wheoever this code requires or _allows an
act to be donev--es-previded-in—this-codey at _or within a
specified times which act relates to the pleadings +#n——the
setions the filing of an undertaking wndertekings—to-be
fi+tede the justification of suretiesy the preparation of
stotementy——or—-of-—bitis--ef-—exceptions 4 _statement or of
amendments theretos or the service of net¥eces 3 _notige other
than of appeals the time allowed by-—-this--cede may be
axtendeds upon good cause showne by the court in which the
action is pending or a judge thereofts but-sveh Howewers the
extension sheld gay not exceed 90 days without the consent
of the adverse party.®

Section 3. Section 25-2-103s MCAs is amended to read:

*25-2-103. Actions involving real propertye. 1)
Actions for the following causes must be tried in the county
in which the subject of the action or some part thereof is
s+tuoted locateds subject to the power of the court to
change the place of trial es-provided-in—this—code:

{a) for the recovery of real property or of an cstate
or an interest therein or for the determinations in any
formy of such right or interest;

(b) for injuries to real property:

{c) for the partition of real property;

T
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(dy for the foreclosure gar enforcement of all liens
and mortgages on real propertye

{2) where If the real property {s situsted located
partly in one <county and partly in anothers the plaintiff
may select either of the counties and the county so selected
is the proper county for the trialt of eweh the action.

t3)-—-Ati-sctiona-for-the—-recovery—of-the-possesston-ofy
quieting-the-tithe—tov-or—theenfercenene-of—tiens-upon-—res?d
property-sust-be-commenced—in—the—county-in—which--the—-read
propertyy——or-—-eny--part—thereofv-offected—by—-such-action—-or
actions-ie-situoateds™

Section 4. Section 25-3-20ls MCAs is amended to read:

®25-3-201e Delivery of papers to officer. tiy-¥t-+s
the—duty—of-the Ihe clerk of any 3 district courte at the
request of a party in eny g civil action pending in such
court or his agent or attoerneys ¢te shall forward by mail any
processy—summonsy oOf other papers required in the causet for
service in the aopropriate countys end-it-is-the-duty-of-the
Ihe sheriff or other officer to whom se+d such papers mey-be
are divected ®0 shall receive the-same them at the place
where the-seme they are directed. When-process-in-one-county
3-—rntended-—for—service—inanotherv-it—io-the-tduty-of-the
elerk—-to—forverd-the—some-in—tike—nonners—

2y ——dny—writy-ordervy—or—other—paper—for-—service——must

be--received-ot-any-place-in~the-county-where-s-sheriff-or-e
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deputy-ie—Ffoundy—but—+f If _the papers are delivered for
service away from the county seats all necessary copies
thereof must be furnished fer-service.

t3y--if-ony—sheriff-or-other-officer—refuse—te—-receive
any-—susmons-or-other-process-at-the—point-where-directed-te
him-or-to-serve-the-semey-he—is-gquidty-of-a-wisdemeanor——-and
upon—-conviction——thereof--aust—be-—fined--+n--any--sum-not
enceeding-$108s"

Section 5« Section 25-3-301y MCAs is amended to read:

*25-3-30le Time and manner of returne. (1} fe-shaii-be
the—duty-of-the Thg sheriff or other operson serving e
summons--or—-—other process oOr order-required-by-sny-of—the
provisions—ef-this-eodey a_pnotice issuved out—of-eny——of-—the
by _a district eourts—of-this-stetev-te court shall make due
and—tege? propar return of sweh service and file the-same jt
with the clerk of the court in which  swem the action or
proceeding is pending not more than 10 days after the making
of-—sueh service where-the-same jif ji was made in the county
in which sueh the action or proceeding is pending and not
mora than 15 days after the making ef-sueh service when—the
seme jf it was made outside of-~the such county +n—which-such
osction-er-proceeding—+s-pendinge Any fzailure to make and
file suweh the return as required may be punished as a
contempt of courte

(2) Wwhen Fhepever process or notices—ere 3 _potice _is

-l
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returnable to another county or was forwarded under
25-3~-20)+ the sheriff or other offjcer may enclose Hhis
return_of such process or notice in an envelope addressed to
the officer who sent it and deposit +t the aegvelage in the
post offices prepaying postage.

t33--in-the-case—of-poapers-forwvarded-vnder-25-3-203y—+t
3-ranfut-Ffor—the ocfficer-to-retorn-the-process—to-—the-court
by-mett-or-expressv—when-process—in-one-county-——is-—intended
for—sepvice—in—enothery—the-sheriff—or—other-officer-serving
the-same-may-make~+ke-return—of-the-papers-serveds™

Section 6« Section 25-3-402y MCAy is amended to read:

"25-3-402. Persons to be served. When Subject ¢to the
provisions of Rule S5iR)e HeBelivaPar whenever 2 plaintiff or
a defandant who has appeared resides out of this state and
has no attorney in the action or proceedings the service may
ve made on the clerk pf _court for hime But--in--e¥}-—-cases
where Hhepever a party has an attorney in the action or
proceedings the service of paperss when——requiredy--sust—-pe
upon—the-sttorney-instead-of-the-partyy except of subpoenass
Writse and other process issued in the suit and papers to
uring h#m the party into contempts when requirqds smust  De
upon _the attorgey ipstead of the party unless the court
orders othermise«®

Section 7. Section 25-3-501y MCAy is amended to read:

"25-3-501. Service of telephonic or telegraphic copys

-
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(1) Any A summonsy wWrits er orders or other paper _requiring
seryijce in eny a civil action or proceeding and—a¥t-ether
pepers-requiring-service may be transmitted by telagraph or
telephone for asweh service in any placety, s=snd—the lhe
telegraphic or telephonic copy of such writv—orderv—eor paper
so—transwitted may be served or executed by the officer or
person to whom it is sent for that purpose and returned by
hime if any 3 return be-requisite is requireds in the same
manner and with the same foerce-end effect in-ati-respects as
if the original thereof wmight-be had bean delivered to himea
end-—the The officer or person serving or executing the sewme
£agy has the same authority and is subject to the same
liabilitles as if the copy were the original.

{2) The originals when if jt is a writ or orders must
also be filed in the court from which it was issuedy and a
certified copy thereof must be preserved in the telegraph or
telephone office from which it is sente ¥In-sending—4ey Ihe
aperator may usc either the original or Lhe certified copy
may--be-used-by-the-operator-for-thet-purpese jpn sending ite
Whenever—any-—document-to-be-sent-by~tetegraph——or——tetephone
If_the papesr bears a seals cither private or officiale +&-+9
not-necessery—for the operatorv-in-sending-the-ssmer—te pneed
aor telegraph or telephone a description of the seal or any
words or device thereony but the same may be expressed in

the telegraphic or telephonic copy by the letters “"LeSe" or

- C L
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by the word "seal%."

Section Ba Section 25-3-504: MCAs is amended to read:

"25-3~504. Designating unknown persons as defendants.
(1) In e}¥-—-sctions--or--proceedings—-to—-odtoin--trtie--or
possessiony—-for-pertitionv—for—satey-for-forectosure-of-any
encumbrencer—for-enforcement—of-——sny——trusty——for--specifie
performance--of-—any-—contracty-—-to-——quiet-tittey-or—for-sny
other—disposition—of-any-propertyv—renty-personety-or-mixedy
sttdote-within—the-stote—of—Monteney-—-incltoding--choses-—in
action——either—-situveate——within—or-due-or-ciained—to-be—due
from—personsy-firasy—or-—-corperetions——resident-—within--the
stete—-of—Montone tha situations listed io Rule 40{S){als
BaRalivePar persons whose names are unknown to the plaintiff
may be made parties defendants either on the filing of the
complaints cross complaints or complaint in interventions as
the case may bes or at any time thereafter by amendment
thereofy by the neme-snd-deseription Jesignation of unknown
ownerss unknown heirse or unknown devisees of any deceased
person or by all of such designationse

{2) (a) when persons are made parties defendant by the
designation of unknown ownerssy it shed} js not be necessary
tc add to such designation in the title of the action a
description of the property nvetved,s whether reals
personaly or mixeds including-choses-in—sction-ss—eaforessidy

of which such persons are claimed or supposed to be unknown
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owners or claimants or parties in interestvi but 3
description of the property involved shed} pust be included
in the body of the summons for publication +n—the-sctieon.

(b) When persons are made partijes defendant by the
styte-—ond-—deseription designation of unknown heirs gor
deviseess there shadd must be added to such designation of
them the name of the deceased person of whom they shad-pe
are claimed or supposed to be the heirs or deviseese.

tey—when-persons—are-mode—defondont-by—the——3tyle—and
description——of-—unknown—devisecsy-~-there-shati-be-ndded-to
such-designetion—the-name—of-the——deceased-——person--of——whom
they—sholi—be—clarned-or-supposed—to—be-devisees:"

Section 9. Section 25-3-505s MCAe is amended to read:

"25-3-%0%. Effect of service by publication upon
unknown perscnse Judgments and decrees rendered in actions
or proceedings when jn which personsd have been 2o made
parties and served by publication of summons shel} have the
some effect in-oit-respects—es-+f-such-persons—hed-been—made
porties-by—their-owun—proper-nenes-and--had--been--served-—by
puddication—ond-meiting—of -summons—aecording—to-the-rutes-of
eivit--procedure prescribed jo Rule 40(5){D)s MeReCivePe If
+n—such-osction-or—preoceeding such persons are made parties
by the designation of:

(i) unknown heirss the judgment or decree sholt-be js

conclusive as ¢e ﬂgﬂiﬁi‘ all heirs of sweh the deceased

-8
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partys

{2) wunknown deviseess the judgment or decree +n—such
proceedings-shedti-be j35 conclusive as against a1l devisees
of sweh ihe deceased person;

{3) unknown ownerss the judgment or decree rendered-in
such--action-or-proceeding-shei¥-be j35 conclusive as against
the worlde including »3%% persons with contingent interests
in the controversy and persons not in being who may have an
interest or coniingent interest therein.®

Section 10. Section 25-4-101, MCAy is amended to read:

n25-4-101. Motions and orders when judge absent gr
disqualifiede (1) Motions must be wade in the county in
which the action is brought or in any adjoining county in
the same districte ¥n—ecase-of-the-eobsence-of If the judge of
the--diatriet js5 _absent from his district or +m—en—sction
pending-in-which-sueh-judge is disqualified ¢o--set from
actings esweh 3 wmotion may be made before the judge of any
adjoining districtv—provided ynless there is another judge
in the same district who is not disqualified to act, in
shich case sueh the motion shedd must be made btefeore =nother
judge in the same districts

{2) UOrders made out of court may be made by the judge
of the court in any part of the statc.”

Section lle Section 25-4-102y MCAe is amended to read:

m25-4-102. Transfer when judge unable to hear motion
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or return of order. When-s Whenever notice of a3 motion is
given or an order to show cause is made returnable before a
judge out of court ands at the time fixed for bgarjng the
motion or on the return day of the ordery the judge is
unable to hear the partiess the matter may be transferred by
his order to some other judge.®

Section 12« Section 25-4-204y MCAy is amended to read:

"25-4-204. Time for amendment or reply after motion on
pleadinge #hen Nhepewgr a desarrer--or wmotion to-——any
concerning a pleading is sustained or overruled and tima to
amendv-enswery Or reply is givens the time so given runs
from service of notice of the decision or ordere except when
the party against whom the decision is made is in courts In
such case the time runs from the making of the decision or
order."

Section 13. Section 25~4~503y MCAe is amended to read:

"25-4-503. Postponement on other grounds. Ypon—teres
the—court-meyy-in-+ts-diseretionvy-vpon Lpgn good cause shown
and in furtherance of justices the court wmsays jn its
discretions postpone a3 trial or proceeding wvpon—other gn
grounds gther than the absence of evidence wugder such
sonditions as the court may direct."

Section 14« Section 25-4-601ly MCAy is amended to read:

"25-4-601. Procedure when answer admits part of

pluintiff*s cluime Where If the answer of the defendants

-10-
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expreassly or by not denyings adeits a part of the
plaintiff®'s claia to be justs the courtsy upon the
plaintiff*s wesotions mays in its discretions order that the
action be severeds that a judgment be entered for the
ptaintiff for the part so admitteds and if the plaintiff so
electsy that the action be continued with tike effect as to
the subsequent proceedings as if it had been originalily
brought for the remainder of the <laisme The oarder must
prescribe the tisme and manner of the plaintiff's electione.
If the plaintiff elects to continue the actions his right to
costs upon the judgment is the same as +f-+t-were-—-teaken in
an action bdrought for only thet-pert the remainder of the
claime If the plaintiff does not elect to continue the
actions costs sust be awarded as upon final! judgment in any
other casee."

Section 15« Section 25-4-602y MCAy is amended to read:

®25-4-602« Judgment for excess when plaintiff adamits
counterclaime In an action upon contract where jn which the
complaint demands judgment for 4 sum of money onlye §f the
defendant by~his-snswer does not deny the plaintiff*s clainm
in bis aoswer but sets up a counterclaim amounting to lYess
than the plaintiff®s claime the plaintiffs upon filing with
the clerk an admission of the counterclaimy may take
judgment for the excessy as upon a default for want of an

answere. Fhe-sdaission—must-be-mode-o-part--of—the-—judament
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rotie™

Section 16es Section 25-7T-102y MCAe is amended to read:

"25-T-102+ 1Issues of law to be decided by court. &%%
constitutions 2311 questions of Taw, including the
admissibility of testimonys the facts preliminary to such
admissiones the construction of statutes and other writingse
and other rules of evidences ere-to BuUst be decided by the
court untess——they—eare——referred-—upon--consenty and all
discussions of law ere-te gust be addressed to the——court
ite"

Section 1T« Section 25-7-103s MCAs is amended to read:

w25~-T—-103. Hhen NWho decjdes issues of fact +to—be
decided-by-jury. 433 ghenever the trial is by Jjurys _all
quastions of facty——where—the-triel—is—by-juryy other than
those mentioned in 25-7-102 ere-to .ué; be decided by the
juryy and all evidence thereon +e-¢5 pust be addressed to
themsy except when as otherwise provided by this—-code lawe.
dhanever the trial of sowe or all of the questions of fact
the trial courts which shal) decide such guestions.®

Section 1B. Section 25-7-205¢ MCAy is awended to read:

"25-7-205. Persons drawn and approved to form jurye.
The first 12 personss__or such other pumber as will
constitute the jurys who appears 3s their names are drawn

-12—-
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and calledy ond are approved as indifferent between the
partiesy and gre not discharged or excused must be sworn and
constitute the jury to try the issue.™

Section 19. Section 25-T-223¢ MCAy is amended to read:

®25-7-223. Challenges to jurors for cause. Challenges
for cause may be taken on one or more of the following
grounds:

{1} a want of any of the qualifications prescribed by
this code to re;der a3 person competent as a juror;

(2) being the spouse of of related to a party by
consanguinity or affinity within the sixth degree to—any
party;

{3) standing in the relation of guardian and wards
master-—and—serventy debtor and creditors employer and elerk
enployees or principal and agent ®e mith either party or
being a-member-of-the-foamrty-of-either-porty-—or a partner in
business with either party or surety on any bond or
obligation for either party. Howevery a challenge for cause
may not be taken because of a debtor and creditor redotion
when relationship if the same arises solely by reason of
current bills of gasy waters electrictys or telephone.

{4} bhaving served as a juror or been a witness on jn 2
previous trial between the same parties for the same cause
of action;

{(9) interest on the part of the juror in the event
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subject of the action or in the main question involved in
the actione except-his giher than interest as 3 wmember or
citizen of a municipal corporation;

(6} having an unqualified copinion or belief as to the
merits of the action;

{7} the existence of a state of wmind in the juror
evincing enmity against or bias in favor of aither partye.”

Section 20« Section 25-7-224&, MCAy Is amended to read:

®25-7-224. Peremptory challenges to jurorse (1) Each
party is entitled to four peremptory challengess except as
provided for-under jin subsection (2). #f-—no--peremptory
choltenges——eore——taken—untit—the-panet-—is-Ffuliv—they-—nust-be
teken——by-—the—-porties——olternstetyr--commencing-—~with——the
protneiffe

(2) where Mhen a six-person jury is authorized by Vlaws
each side-—-she¥i-~heve party is entitled to two peremptory
challenges. dhen the parties agree upan a_ jury consisting of
a number of gersons other than 6 or 12s they shall _alsg
agree _in open courts with the approwal of the courts upon
the nusher of peremptory challenges to be allowede

{12) ¥hey Porepptory challenges shall be exercised——by
the-—plointiff-—Ffirst--striking——one—-and-the-defendant—then
striking-oney-end-so-on-untit-eech—side--has--exhagsted—or
woived-———his—-rights taken _as provided in Rule 47(L)
HaRalivaPe™

~14- .

-~

T
e
k3
—



10
i1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 2035701

Section 2l. Section 25-T-301les MCAs is amended to read:

*25-T-301s fOrder of trialt. When the jury has been
sworns the trial shedd pust proceed in the following order
untess the courte for qood cause and special reasony
otherwise directs:

{1) The party on-whos-rests yhg has the burden of the
+9svues Qersuasion wmay briefly state his case and the
evidence by which he expects to sustain ite

{2} The adverse party say theny or at the opening of
his casey briefly state his defense and the evidence he
expects to offer in support of ite

{3) The party en—whomvrests yho hag the burden of the
esues-must persuasion shajl first produce his evidence;
ithen the adverse party witi-—then 5”?11 produce his evidences

{(4) The parties wi+t pust then be confined to
rebutting evidence unless the courty for qood reasons in
furtherance of justices permits them to offer evidence in
their original cases

£5)--vWhen-the-ingstrouctions~hove-beaen--passed-—upon——ond
settied--by-the-court-end-before-the-arguments-of-counsed-to
the-jury-have-beguny—the—court-—sheti-—charge--the--jury-—in
writingy—giving-in-such-charge—oniy-such—instruvctions-ss—sre
pessed-upon—and-settied-at-such-settiementy JThe jury sust be
instructed as provided in Rule S51s MeBalivePa In charging

the jurys the court shall give to it all wmatters of law
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which the court thinks necessary for the jury®s information
in rendering a verdicte

{6) When the jury has been chargeds unless the case is
submitted to the jury on either side or on both sides
without arguments the party upon——whom—rests whg bas the
burden of proof--must persuasien shall commence and may
conclude the argumente If several defendants having several
defensaes appear by different counsels the court must 3shall
determine their relative order in the evidence and argument.
Counsely in arguing the case to the jurys may araue and
comment upon the law of the case as given in the
instructions of the courte as well as upon the evidence in
the case."

Section 22« Section 25-7-304y MCA» is amended to read:

»25-T-304. Procedure when a juror becomes sicke 1f»
after the impaneling of the jury and before verdicts a juror
becomes sick so0 as to be unable to perform his dutys the
court may order him to be discharged. In that cases subject
to the provisions of Rule $7(C)s MaReLi¥ePas the trial may
proceed with the other jurors or another juror may be sworn
and the trial may begin anew or the jury may be discharged
and a new jury then or afterward impaneled.™

Section 23. Section 25-8-102y MCAs is amended to read:

"25~-8-102s Enforcement of court®s ordera Where

Whenever the court directs a deposit or delivery of money or



10

il

12

13

14

15

16

17

13

i9

29

21

22

23

24

25

LC 0035701

where-—+-—judgment——directa——e——party—to——make—s-deposit-or
detivery-or—to-convey—rest-properey ar oiher thing cagable
of _deliverys if the direction Iis disobeyeds the court:
besides punishing the disobedience as a3 contemptsy wmay by
order require the sheriff to take and deposit or deliver the
money or other—-personel-—property-—or-—to-convey-the-reet
property thing in conformity with the direction of the
courte™

Section 24 Section 25-8-103¢ MCAy is amended to read:

"25-8-103. With whom wmoney depositede (1} Whenever
moneys—are money js paid into or deposited in courts ¢the
same—shatd jt pust be delivered to the clerk in person or to
such of his deputies as she¥t—be arg specially authorized by
his appointment in writing to receive the—seme jte He—mpust
lhe clerk or deputy shalls unless otherwise directed by lawy
deposit it with the county treasurer to be held by him
subject to the order of the courte

(2) 5Sueh An appointment shadl gyust be filed with the
county treasurers who shall exhibit it and give a__certified
copy__af jt to each person applying for the same a-ecertifien
copy-of-the-same. It shedd-be js in force unti) a revocation
in writing is filed with the county treasurery who shall
thereupon write "revoked™ in ink across the jis face of-the
apporntment.™

Section 25« Section 25-9-201s MCAy is amended to read:
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"25-9-20le Whose rights determined in judgmente
dudasent Sub ject to __the provisigns of Rule 54{bjs
MaBallvaPes judcment may be given for or against one or more
of several plaintiffs and for or against one or wmore of
several defendantss and it mays when the justice of the case
requires +ts determine the uvltimate rights of the parties on
each side as between themselves.™

Section 26« Section 25-9-311y MCAy is amended to read:

®25~9-311. Entry of satisfaction of judgeent in
dockets Satisfaction of a judgment may be entered in the
clerk®s docket wopen umhegneyer an execution js returned
satisfied or upen an acknowledgment of satisfaction is filted
with the clerkvs Such ackoowledgment may bhe made by the
gt 1i hi '3 1 ti ¢
the attorney®s autbority has been fileds in the manner of an
acknowledgment of a conveyance of real property by-——the
judgment—-creddtor or by his endorsement on the face or on
the margin of the record of the judgment er-by-his--sttorney
untess——ea-~-revocation—of-his—-authority-is—Fited. Whenever a
judgment is satisfied in fact otherwise than upon an
executions the party or attorney must give such
acknowledgment or make such endorsements and wupen wmotions
the court may compel! +¢t himp tq do _sg ofr may order the entry
of satisfaction to be made without +¢ ithe acknowledgment or
endorsegent«”

18- 5 f" f:."'; }1
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Section 2T« Section 25-10-202y MCAy is amended to
read:

*25-10~202« Costs of demurrer-or wmotione. iIn-ail--ecoses
where nhepeyery a demarrer--or motion s sustained or
overruleds the losing party sust pay to the other $130 as
costse If a demurrer—er motion be js withdrawn before the
hearings it shed} gust be deemed copnsidered overrulede™

Section 284 Section 25-10-205s NKCAs is amended to
read:

"25~-10-205. Costs of securing witnesses -
disquatificetion substitution of judge. Where--an--eoffidevit
ro-fited-disquetifying—e—judgev—es—provided-in-{93-2906¢4) 3y
hepaver a motjon for substitution of a_ judge ix filed after
the action or proceeding is set for trial or hearings the
party filing the sewme gotion shall ;ay to the opposite party
all costs necessarily incurred In securing the attendance of
witnesses between the date the order was made fixing the day
of hearing or trial and the time the affidevit potiogn was
filedy and such costs so paid shedd are not be recoverable
in the action or proceedinge”

Section 29« Section 25-11-102+ MCAs is amended to
read:

®25~11-102. Grounds for new triale The former verdict
or other decision may be vacated and a new tria) granted on

the application of the party aggrieved for any of the
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following causes materially affecting the substantial rights
of such party:

(1} irregularity in the proceedings of the courts
jurys or adverse party or any order of the court or abuse of
discretion by which either party was prevented from having a
fair trialjs

{2) misconduct of the jurye. Whenever any one or more
of the jurors have been induced to assent to any general or
special verdict or to a finding on any question submitted to
them by the court by a resort to the determination of
chances such misconduct may be proved by the affidavit of
any one of the jurorse

{3) accident or surprise which ordinary prudence could
not have guarded against;

(4) newly discovered evidence wmaterial for the party
making the application which he could nots with reasonable
diYigences have discovered and produced at the trial;

(5) excessive damages appearing to have been given
under the influence of passion or prejudice;

(6) insufficiency of the evidence to justify the
verdict or other decision or thet——-it-—+3—-sgainst
inconsistency of the yerdict or other decision with the laws

{7} error in law occurring at the trial and excepted
to by the party making the applicationt

t83——that--the--right-—to—heve-e-bitt-of-exceptions—has
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been-tosty—either-througi-the-death--er--inecopascity--of--the
eourt--reporter——or-——inany-manner-that-wos-not—the—foutt—of
the-tostng-party.”

Section 30e Section 25-11-103y MCAy is amended to
read:

*25-11-103. Grounds after trial by the courte. No new
trial shald pay be granted +mn—equity-coses—or in cases tried
by the court without a juryes except on the grounds mentioned
in subsections (1)« (3)y and (4) of 25-11-102.%

Section 3le Section 25-11-104¢ MCAe is amended to
read:

®25-11~104. How motion for new trial made. (1) Motions
for new trials sheld pust be wade as follows:

{2) For causes mentioned in 25-11-102{1)s the motion
shed¥¥+ pust be made on affidavits or on the wminutes of the
courte

(b)) For causes mentioned in subsection (2)s (3)s Qr
{4)y-or-t83 of 25-11-102y the motion shedd must be wade ondty
on affidavitse.

{c) For causes mentioned in subsection (5)s (6)sr or
(T} of 25-11-102+ the motion shedd gust be made endy on the
minutes of the court.

{2) The official stenographic reports of the trial may
be referred to as a part of the minutes of the court.”

Section 32« Section 25-12-101« MCAe is amended to

-21-

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0035701

read:

®25-12-10le Exclusive wmethod of reviewe A judgment or
order in 2 civi!? action jin district courts except when
expressly made final by this codes may be reviewed as
prescribed by the Rules of Appellate Civil Procedure and not
otherwise.”

Section 33. Section 25-13-104y HMCAe is awmended to
read:

#25-13-104. Compelling contribution or repayment —
joint debtors surety. (1) When fhenever property liable to
an execution against several persons is sold thereon and
more than a due proportion of the judgment is satisfied out
of the proceeds of the sale of the property of one of them
or one of thes payses without & saley more than his
proportions he may compe?! contribution from the others; and
when yhencyer a judgment is against severa) and is upon an
obligation of one of them as seeurity surety for another and
the surety pays the amount or any part thereofy either by
sale of his property or before sales he may compel repayment
from the principeael.

{2) in-such-casey-the Ihc person so--paying seeking
regayment or eontributimg gcontribution is entitled to the
benefit of the judgment to enforce contribution or repayment
ifs within 10 days after his payments he f++e files with the

clerk of the court where jpn _which judgment was rendered

£ o
-22- S |
[



10
11
12
13
1%
15
16
17
18
19
20
21
22
23
24

25

LC 0035701

notice of his payment and claim to contribution or
repayments Upon the filing of such notices the clerk wsust
shgll make an entry thereof in the maryin of the docketa.®™

Section 34. Section 25-13-3Jls MCA, i3 amended to
read:

"25-13-301. Fform and contents of write {1) The writ of
execution must:

{a) be issued in the name of the state of Montanas
sealed with the seal of the courts and subscribed by the
clerks;

{b) be directed to the sheriff;

{c) intelligibly refer to the judgqmenty stating the
courty and the county where the—judgment-roii-is-fited |t
¥as entereds and if it be j§ for woneys the amount thereof
and the amount actually due thoteoﬁ: and

{d} require the sherif to act substantially as
provided in this parte

{2) iErm-executionsv-—-the The amount ¢thereef of the
Judgment sust be computed and stated as mesr accurately as
may—-be gassible in dollars and centse rejecting fractions of
a cente”

Section 35. Section 25-13-302+ MCAsy is amended to
read:

®25-13-302. Execution against principal debtor before

suretys Ypon-the-rendition-of-sny—judgmenty—+f-it——shati-—be
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shown— -thet—-one--or—more-of—the-defendonts-ageinst-whon—the
judoment-is-to—be-rendered-are-principal-debtors-ond--others
of--the--said-—defendants—ere—-sureties——of-—suchprincipad
debtory-the-coure-may-order—the—judgment—so——+to——statey-——and
upon-—the--issuance-of-an An execution upon suweh a judgmanty
+e--sho¥t yhich designates principals apd sureties as
prescribed _in 25-9-2Q2 must direct the sheriff to make the
amount due thereon out of the gecds-and-chatteisvy-tands——and
tenements property of the principal debtor or debtors ore if
a sufficient amsount thereof cannot be found within his
county to satisfy the sames to levy and make the same out of
the propertys personal or real: of the judgment debtor who
was surety.”

Section 36« Section 25-13-304y MCAy is amended to
read:

*25-13-304. Execution against property of judgment
debtor. If the writ ®de jg agasinst the property of the
judgment debtors it‘ shadd gust require the sheriff to
satisfy the judgments with interests out of the personal
property of such debtor ands if sufficient personal property
cannot be founds out of his real property as _gprovided in
25=-13-20%."

Section 3T. Section 25-13-307¢ MCA, is amended to
read:

»25-13-30T7. Execution requiring delivery of possession
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of propertys If the writ de jg for the delivery of the
possession of real or personal propertys it:

{1} must require the sheriff to deliver the possession
of the—-seme such properiyr particularly describing ite to
the party entitled theretoli end

{2) may et-any—time require the sheriff to satisfy
[ecover any costse damagess remtses or profits recovered—by
amarded_in the same judgment out of the persconal property of
the person against whom +t Lhe judgsent was renderedv—-the
valve—of ~the-preoperty-for—which—the-judgnent—wos—-rendered—te
be—-specified-—thereinv—+f-a-de}ivery-connot-be-hedy andy if
sufficient personal property cannot be foundey then out of
the his real propertys as provided in 25-13-305vi_and

13) may specify the walue of the property for which
the judgment was rendered and require.the sheriff to recovar
such values if delivery capnot be accomplisheds _in _the
manner _prescribed in subsection {2).*

Section 3Be Section 25-13-404s MCAy is amended to
read:

m25-13-404. Return of the execution. The execution may
be made returnables at any time not less than 10 or wmore
than 60 days after its receipt by the sheriffy to the clerk
with~whom of the court in which the judgment rod¥i-—és-—Fited
Nas _rendercde When-~the-—execatien-+s-returnedy—the-clterik

must-sttach-+t-to-the-judgment-rotds™
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Section 3%« Section 25-13-505y MCAy is amended to
read:

®25-13~-505. Personal property subject to a security
intereste Personal property subject to a security interest
o3y be taken on execution issued at the suit of a creditor
{other than the secured party) of the debtor under the
security agreement; but before the property is se takens the
officer levying the writ must pay or tender to the secured
party the amount of the security agreement debt and interest
or must deposit the same with the county treasurer of the
county in which the financing statement covering the
security agreement is filedy if such statement is filed with
a county clerk and recorderv orp if such statement is filed
with another filing officer pursuant to ltaws ¢hen with such
other flling officers payable to tha order of the secured
party.®

Section 40. Section 25-13-612s MCA, is amended to
read:

®25-13-612. Property necessary to carry on trade or
professions. (1) In addition to the property mentioned in
25-13~611r there——sholi--be--exemnt--to--a¥¥ the fgllowing
property of a4 judgment debters debior who sre j5 married or
who ere—heods-of-famitiesr-the-following-property i§ the head
of & fanily is exempt from execution when the debtor js:

{a) te a farmer: farming vutensils or implements of

-26~ \5} L;:. I .,:v-‘i "f;
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husbandrye not exceeding in value 3$600; two oxen or two
horses or aules and their harnesss one cart or wagons gane
set of sledsy and food for such oxens horsess cowsy or mules
for 3 wmonths; all seeds qrains or veqetsbles actually
provided or on hand for the purpose of planting or sowing
the following springe not exceeding in value $200;

{b) ¢€o a mechanic or artisan: the tools or implements
necessary to carry on his trade;

{c}] to a surgeon, physicians or dentist: the
instruments and chaest necessary to the exercise of his
professions with his scientific and professional 1libraries
and necessary office furniture;

{d) to-—ettorneys an attorngy at law snd-winisters-of
the-gospels—etews _counselors judges aditors schealteachare
susic teachers or sember of the clergy of aay religionz ehe
bis professional Hbreries—cf-attorneysy-counsetorsvy—judgesy
mintsters-of-the-gospely-editorsy—schocliteschersy—ond-—musie
tenchers lihrary and thedr necessary office furnitures angds
in the case gf a3 susic taachers the his musical instruments
of ~music—teschers;

{2) ehe 3 potary public: his notarial seals recordss
and office furniture of-s-netery-public;

tetif) ¢to a miner: his cabin or dwellings sluicess and
pipess hoses windlasss derrickss carss pumps» tools,

implementss and appliances necessary for carrying on any

10
11

12
13
14
15
16
17
18
19
20
21

22
23
24

25

LC 0035701

kind of mining operationss not exceeding in value the
agyregate sum of $1:0005 and one horse or mule with harness
and food for such horse or mule for 3 monthsy-when jf such
horse or mule is used in working his mine or mining claim;

£f34{g) to a civile mininges or mechanical engineer: the
instrumentss toolss bookse and records necessary to carry on
his profession;

t93{hl <+o a chemist or assayer: the toolse
instrumentss and supplies necessary to carry on his
profession;

+h¥{i} ¢o a cartmans hackmans huckstere peddlery
teamstere or laborer: one horse or mule and harness for two
animals or two oxen and harnessvi and one cart or wagons one
dray or truckes gr one hack or carriage by the use of which
sueh~persen hbg habitually earns his living;

t+40J) 2 physicians surgeone or member of the clergy
qof any religion: one_vehicle;_nng_nansz_nuls;__nz._nx; and
harness or other equipment used by es-physieien-or—-surgeon—or
minister——ef-~the——gosped him in making his professional
visitsy with food for such horses muley Oor oxen gx for 3
months;

ikl ¢o an osteopath or chiropractor: the
instruments and equipment necessary to the exercise of his
professiony with his scientific and professional library and

necessary office furniture.
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{2} Ne Howevers ng articley—howevery or species kipgd
of property mentioned in this--seetdon subsectign (L) is
exempt from execution issued upon a judgment recovered for
its price or upon a judgment of forecliosure of a wmortgage
lien thereons and no person not a bona fide resident of this
state shald-—have has the benefit of these exemptionse No
person cean pay <laim gxepptions granted tao more than one of
the exemptiens professions wmentioned in subsections (1)(a})
through {1)¢t#+31j} of this section."

Section 4le Section 25-13-T0le MCAy is amended to
read:

*25-13~TCle Motice of sale on executione {1) Before
the sale of the property on executions notice thereof wmust
be given as follows:

(a) in the case of perishable propertys by posting
written notice of the time and place of the sale in three
public places eof jin the township county or city where the
sale is to take places for such time as wmay be reasonable
considering the character and condition of the property;

{b) in the case of other personal propertys by posting
a simitar notice in three public pltaces in the tewnshép
county or city where the sale is to take places for not Vess
than 5 days or more than 10 days;

tc) in the case of real property: bf posting a similtar

notices particularly describing the propertye for 20 days in
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three public places eof jp the townsh+p county or city where
the property Iis situated and also where the property is to
be soldy which may be either at the courthouse or on the
premisesy and pyblishing a copy thereof gf the noiice once a
week for the same period in some newspaper published in the
countye if there be j3 onev—whiechs Ihe notice shedi~be pust
rgad substantially as follows:
SHERIFF*S SALE
esaasy Plaintiff,
¥Se

esesy Defendante

To be sold at sheriff*s sale on the cess day of esews
19ses 3t ccvvecencssese {Hore insert brief description of
propertys)

Signed aeecsesscecessssr Sheriff

{2) #Any A sheriff pubdishing who publishes a notice
mhigh_is not in accordance with the form set forth in
subsection (1)({c) and which shel¥-coest (gs5ts more than such
a notice shadd i3 not be entitled to any costs €Fer gof
publication of the same but shed¥¥-be js personally liable
for the payment of fogr such publication.”

Section 42. Section 25-13-703y FCAsy is amended to
read:

»25-13-703. Postponement of sale. 6oed FQr good cause

therefor-appesrings the officer bholding ¢the a__sale on

Skoind
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execution which has bheen pgticed may postpone eny the sale
noticed-thereunder for a period not exceeding 15 dayse by
public proclamation at the ¢time and place fixed in the
notice of sale and by posting a3 notice in three public
places ia the ¢tewnship-where county in which the property
hae was previously been noticed to-be-sodd for sale.™

Section 43+ Section 25-13-7T13s MCAy is amended to
reads:

*25-13-T13« Procedure when sale invalidateds revival
of judgmente. (1} 1f the purchaser of real property sold on
execution or his successor iIn interest be |5 evicted
therefrom in-eonsequence hecause of irregularities in the
proceedings-concerning-the sale procedurg or of the reversal
or discharge of the judgments he may recover the price paide
with interesty froam the judgment creditore

(2} Jfa} If the purchaser of property at a sheriff’®s
sale or his successor in interest fedd fails te recover
possession #in—-conseguence Dacjuse of irregularity in the
proceedings-concerning-the sale procedure or because the
property sold was not subject to execution and sales the
court having jurisdiction thereof shalls on petition of such
porty—in—interest gurchaser ar successar or his attorneys
revive the original judgment for the amount paid by such
purchaser at the sales with interest thereon from the time

of payment at the same rate that the original judgment borees
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Ihe _jud : hall . { in_t f 1} iginal
Laintiff laintiffs f t1 £t iti

{b) when so reviveds the sa+d judgment shait—meve has
the same effect 2s an original judgment of the se+d court of
that dates bearing interest as aforesaid; and any other or
after-acquired propertye rentse issuess or profits of the
sa+d debtor shel¥—be are liable to levy and sale under
execution in satisfaction of such debts but no property of
sueh the debtor sold bona fide before the filing of sueh the
petition she¥d¥--be j5 subject to the lien of said the
Jjudgmente

Ic) Fhe-noeéee Notice of the filing of sueh the
petition shall be wmade by filing a notice thereof in the
office of the county clerk where-sweh gof the coynty ipn which
the property may-be—situstedy is lacateds snd-seid-—-judgment
shoti-—be-~-revived-—in-the—neme—of-the-originasi-pleintiff-or
plrointiffa—for-the-use—of--said—petitionery—the——party—-in
intereste”

Section 44. Section 25-13-Tl4y MCAy is amended to
read:

»25-13-7T14, Validation of defective judicial salese.
A%+ {1} A judicial setes 53le of real property conducted
prior to January ls 1973» js valid and legally sufficiecot to
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Lleowi - t ‘e _met:

[a) provided-no No action is pending on July ls 1973
to set such sale asidevyy

{bl where-mmde Ipe sale was conducted in this state on
proceedings to satisfy a valid judgeents judgsment or decrees
decree of any courts end-the-moneys-bidden-thereon

ic) The wmoney bid by the purchaser bas heen paid to
the officer meking-sueh nho conducied the salevy shaddi-—be
vatid——and- —sufficient——in——Fow——to—sustein-o-sheriffis-deead
based-on-such-sete-andr-when-no-such-deed-hes-been—executedy
sheti-entitie—sueh—purchoser-to-such-deeds—-ond

{2} such Upon execution the shariff’s deede—if-now-——er
when—-—executedy——shati--be js sufficient to convey to the
purchaser all the title of the judgment debtor in the [eal
property sold at the time of sweh thg saley #n-—the—premises
so-soltd-te-the—purcheser-at-seid-satey-and-o++ All defects
or irregularities in the issuance of executions the manner
of meking--er conducting the sales or the recitals or
references in sueh the deed shall be disregardeds and such
the sale shal¥ i3 not be invalidated by reason of any such
defect or irregularitye.™

Section 45. Section 25-13-802s #CA» is amended to
read:

*25-13-802« Time for redemption -— amount to be paide

Fhe--judgoment-—debtor--or—redemptioner A person described ip
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23-13~-80]1 may redeem the property from the purchaser any
time within 1 year after the sale ea phy paying the
purchaser:

(1} the amount of his purchase with 12 of 13 per
month thaereon in additions up to the time of redemption;

{(2) the amount of any assessment or taxes which the
purchaser may have paid ¢thereon on the property after
purchase and interest on such amount; and

(3) if m_nnmn_zmnmg_u._a.nm.umn_as
defioad in 25-13-801¢(2)s and the purchaser be Jj5 also a
ereditor-heving redenptioner who has 3 prior lien to that of
the redemptioner gparson radesming other than the judgmwent
under which sweh the purchase was mades the amount of such
lien with interest.*

Section 46« Section 25-13-803. MCA, is amsended to
read:

*25-~13-803. Subsequent redemptions — when permitteds
amount paide (1) #f Whenever property be-se js redeemed by a
redemptioners another redemptioner moy:s within 60 days after
the Tast redemptions again redeer it from the last
redemptionar on Ly paying the sum paljd on sweh the last
redemption with interest thereon at the rate of 172 of 1%
per month +n-edértiens the amount of any assessment or taxes
which the last redemptioner may have paid ¢thereen gn the

progperty after the redemption by him with like interest on

~34- .~ i i »,5
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such—omounts and the amount of any liensy _gther thap _the
Judgment usder which the properiy was solds held by the seaéd
last redemptioner prior to his owns with like interesty-but
the-judguent-under-which-the-property-wos-so-sotd--need--not
be—~gso——paitd-—as--a—-Fien. The property may be agains and as
often as any redemptioner is so disposedy he redeemed froa
eny A previous redemptionery within 60 days after the last
redemptionv-en Dy paying the sum—peid-on-the--tast--previovs
redesption——with-—interest-~thereon-at-the-rate-of-iyd-ef-24
per-wonthy—the—sesunt—of-ony-assessnent—or-taxes--which--the
Fost--previcus-redemptioner-paid-ofter—the—-redenption-by—hin
with—tike-interest-thereonv—and—the—-onount-—of--ony-—Hiensy
other—-then—-the—judgment-under—which—the-property-wos-soltdy
hetd-by-the—tast-redenptioner—previous—to-his—owunvr—with-tike
#nterest apounts prescribed io the Jast sentance.

(2) If the judgeent debtor or the judyment debtor®s
spouse redeem Qor SUCCESSOr jn interest redesase the-judgment
debtor--or--the-spouse he must make the same payments as are
required to effect a redemption by a redemptioner except
insofar as such paysupts are joapplicablee™

Section 47. Section 25-13-804s MCAy is awended to
read:

"25-13-804+ Redemption by stockholder or corporations
{1) If Mheneyer a stockholder of a corporation redeemsy the

corporations within 1 year after the date of sales may
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redeem by paying to the redemptioner stockholder or the
sheriff for his benefit the amount paid to effect the
redemptions with interest thereon at the rate of 1/2 of 1%
per month from the dste of redemption until the date of such
payments together with any taxes or assessments that may
have bDeen paid by the redemptioner stockholders with like
interest thereon.

(2) WwWhen jhepeyer 3 stockholder redeemss any other
stockholder or stockholders mays at any time after such
redemption and within 60 days after the expiration of 1 year
from the date of sales contribute to the redemption by
paying to the redeeming stockholder or depositing with the
sheriff for his benefit a sum which bears the same
proportion t; the amount necessary tc redeem which the
nuaber of shares ownad by such contributing stockholder or
stockholders bears to the number of putstanding shares of
sueh the corporation eutstendings with interest on such sum
from the date of redemption until the date of contribution
at the rate of 1/2 of 1% per monthe together with a 1like
proportion of the taxes or assessments paid by sueh the
redeeming stockholcdery with like interest thereonts end—-+f
If the corporation does not redeem the-property—within—the
time—and—in-tche-—monner-—and-fora-as—-aforesatd 335 prescribed
in__subsection {l)» the ae+d redeeming and contributing

stockholders shedd-be gre entitled to receive a sheriff’s



10

11

12

13

14

15

16

17

18

20

21

22

23

24

25

LC 0035/01

deed for sueh the property %o redeemed and shed¥d succeed to
the se+d property as tenants in common in such proportionss
respectivelys as they sheli-respectively—pey have paid or
contribute contributed to sweh the redemption ss——efereseid.
Fhe--redeeming-—or-—contributing Mhen applying 1 redeem or
contribytes a stockholder shally-in-eli-cesea-when-—applying
te—-redeem—-or—eontribute-as—aferese+dv present an afflidavit
setting forth the number of shares of stock owned by him
andy to the best of his knowledges the number of gutstanding
shares of stock of the corporation eutstending.™

Section 48. Section 25-13-806¢ MCAsy is awended to
read:

"25-13-B06e. Notice of redemptions lienss and taxes and
4ssessments paide Written notice of redemption must bhe given
to th2 sheriff and a duplicate filed with the county clerky,
and——+f If oany taxes or assessments are paid by the
redemptioner parson _who redeeaed or if he has or—acquired
any lienss acquired before or after he redeemeds other than
thet——upon—-which-the-redenption-was—made the juydgasnt under
which the pgroperty wWas solds notice thereof wmust in like
manner be given to the sheriff and filed with the county
clerke; and if such notice de js not fileds the property may
be redeemed from such _person without paying such tax Laxess
assessmentss or Hen liens."

Section 49. Section 25-13-808y MCAy is eéemended to
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read:

*25~13-808« To whom redemption money paide The payment
Raypenks wentioned in 25-13-802 through 25~13-806 wmay be
made to the purchaser or redemptéorer the person who last
redegmeds 45 the case may bes or for his to the officer who
mode conducted the sale ore in case his term of office has
expireds to his successor in office.”

Section 50« Section 25-13-810y MCAsy is amended to
read:

"25-13-810« ‘When purchaser or person who redeems
entitled to conveyance. If no redemption be has heen wmade
within 1 year after the sales the purchaser or his essignee
Succassor jn interest is entitled to a conveyancet, or—if-so
redeencdy--whenever——60--days--have—etapsed—~and-—-no—-other
redesption—-hes-been-made—ond-notice—therecf-given 1If one gr
more redemptions have been made and the time for a
subseguent redemption has expireds the last redemptioner
agrson who redeemed or his esstqnee suCCRSSOr in_interest is
entitled to a sheriff's deedts but--in In all casese the
judgment  debtor shall have the entire period of 1 year from
the date of the sale to redeem the property«®

Section Sle Section 25-13-811y MCAy is amended to
read:

®25-13-8lle Who to execute conveyancee. In-alli-ceses

wheny-under-the-—-provisions—-of——this--chaptery khepever a
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purchaser eof-—-property-et-execution-sate—sheit-be g1 person
wbo bas redeemgd js entitled to 2 conveyance of-—-the--some,
such conveyance shall be executed to him by the officer who
made conducted the sale grs if he-stitd-be-in-officey-hut—in
the-cose—the such officer who--mede--swveh--sade is net ng
longer in office et—the-time—the-purcheser-nay—be—entétied
to-such-conveyancey—then—the-conveyence-shati-be-executed by
his successor in office."

Section 52. Section 25-13-821s MCAy is amended to
read:

®25-13-821. Possession of Fands proparty during
redemption period. The purchaser of lends ggal property at
an execution se¥es 53le ar a parson whe radesms such
praperty is not entitled to the possession thereof as
against the execution judgseni d;btor during the period of
redamption atlewed-by-taw while seid-execution the judgsant
debtor personally occupies the 3end prgpugcty as a2 home for
himself and his family. The intention herecf-being of _this
section js to imsure gpsure to such debtor the possession of
his ¥end groparty during the year of redemption.®

Section 53s Section 25-13-822s MCAe is amended to
read:

®25-13~822« Rents and profits during redemption
periody —=— accountings {1) The purchasersy from the time of

the sale wuntil a redemption gr the expiration of the
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redesption periagde and 2 redemptioner parsop who redeemss
from the time of his redemption until another redemption gor
the. expiration of the redemgption perijode are entitled to
receive from the tenant in possession the rents—of ropnt for
the property sold or the value of the use and occupation
thereof. Sut-wihven jhangver any rents or profits have been
received by the judgment creditoryg or the purchasers or hés
or—their-assigns—froa—the-property—thus-seld-preceding—-sueh
redemption a3 person_ _who has redeemeds the amount of such
rents and profits shedd-be is a credit opoem aggainst the
redeaption—-soney-—te—-be——peid amount which must he paid to
effact 2 redemptions.

(2) If the-redemptioner-or-judgment--debter 3 person
with the right of redemptigne before the expiration of the
tima allowed for such redemptions demands in writing of such
purchasers or creditory or his——asstgns persan  who has
cedeaged a written and verified statement of the amount of
sueh Lhe rents and profits thus receivedy the period for
redemption is extended S5 days after such sworn statement is
given by-suehpurchaser—or-his-assigna—to-such--redemptioner
or—-debter. If such purchasers__credilors or his-assigns
shattr—for-e—period-of-i-month-fromend-efter-—-sveh-—demandy
fe+¥ person who has redeesed fails or refuse refuses to give
sueh the statement for 1 mooth following the degands such
redemptioner——-or——debtor the person with _the right of

—40~
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redemption may bring an action in any court of competent
jurisdiction to compel an accounting and disclosure of such
rents and profitsy and: wuntil 15 days from—end after the
final determination of sueh ¢the actions the right of
redemption of  _such persan is extended to-such-redesptioner
or-debtor.™

Section 54« Section 25-13-8523s MCAs s amended to
read:

"25~13~823. Restraint of waste during redemption
periode Until the expiration of the time allowed for
redemptions the court say restrain the commission of waste
on the propertys by order granted with or without notices on
the application of the purchasers a persopn who _redegmss or
the judyment creditor. But Howewers it is not waste for the
person in possession of the property at the time of the sale
or entitled to possession afterwards during the period
altowed for redemptions to continue to use it in the same
manner in which it was previously useds to wus2 It in the
ardinary course of husbandrys to make the necessary repairs
of huildings thereons or to use wood or timber on  the
proverty thersfor or for the repair of fences or for fuel
for his family while he occupies the property.™

Section 55« Section 25-14-101y MCAy is amended to
read:

"25-14-101le« Debtor to answer concerning his property
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when execution unsatisfiede wWhen HWhepever an execution
against property of the judgment debtor or of any one of
several debtors in the same judgmenty issued to the sheriff
of the county where-he jn which such debtor resides ore if
he does not reside in this states to the sheriff of the
county where in which the judgment rodd is Fited docketeds
is returned unsatisflied in whole or in parts the judgment
creditors at any time after sweh the return is madey is
entitled to an order from a judge of the court requiring
such judgment debtor to appear and answer concerning his
property before such judge or a referee appointed by him at
a time and place specified in the order: but no judgment
debtor must who js a resident say be required to attend
before a judge or referee out of the county in which he
resides.”

Sectlion 56« Section 25-14-202¢y MCAsy is amended to
read:

"25-14-202. Order appointing receiver to be fileds An
order appointing a receiver must be filed in the office of
the clerk of the court where ju which the judgment redd is
friedr docketed or 3 transcript of the +judgment griginal
docket is filed.®

Section 57. Section 25-14~205y MCA, is amended to
read:

"25-14-205« Relation back of receiver®s title. (1)

-§2~
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Where Hben the receiver®s title to personal property has
become vesteds as prescribed in 25-14-204y it also extends
back by relation for the benefit of the judgment creditor in
whose behalf the .rocendings were institutods s follows:

{a} where [f an order requiring the judgment debtor to
atcend and be examined has been served before the
appointment of e the receiver or the judgment debtor has
been Dbrought before the judge on arresty the receiver’s
title extends back so-as to include the personal property of
the judgment debtor at the tima of the service of the order
or his arreste.

(b) Where--en [f no order degcribed in subsection
[13£3a) has met been served er and no arrestv-es-specified—in
subseetvon-{t33tedy has _heen madg but an order has been made
requiring ® apnokther person to ;ttend and be exasined
concerning property belenging or 3 debt due to the judgment
debtors the receiver®s title extends hack to the personal
property belonging to the judgment debtor which was in the
hands or under the control of the person er-corperstion—thus
required to attend at the time of the service of the order
and to e-debt dehts then due him the judgment debtor from
that person er—eorporstion.

{c) In every other cases where jf notice of the
application for the appointment of the receiver was given to

the judgment debtors the receiver®s title extunds bhagk to
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igclude the personal property of the judgment debtor at the
time when the notice was servedy either personally or by
complying with the requiremsents of an order prescribing a
substitute for personal service.

{2) where-the jhgpever a case is witnin two or more of
subsections (1)}(a) through {l){c) of this sections the rule
most favorable to the judgment creditor must be adopted.

(3} Buet-ehis Ihjs section does not affect the title of
3 purchaser in good faithy without notices and for a
valuable consideration or the payment of a debt in good
faith and without notice.™

Section 58. Section 25-14-305s MCLA. is amended to
read:

"25-14-305. Interrogatories directed to prisoner by
plaintiff. ¥he Upon such examinations the plaintiff in-the
actéon mayy-upon—-such-exssimationy propose to the prisoner
any sweh interrogatories pertinent to the inquiryt. ona-they
1he _interrogatories wusts if required by him the plaintiff.
be proposed and answered in writings and the snswer apswers
must be signed and sweorn to by the prisonere”

Section 39%. Section 25-15-103, MLAs is amended to
read:

*25-15-103. Affidavit to accompany summons =—- new
complaint unnecessarye The summons must be accompanied by an

affidavit of the plaintiff or his agents representatives or
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attorney stating that the judgment or some part thereof
remains unsatisfied and must-speecify specifying the amount
due thereone It is not necessary to file 3 new complaint.”

Section 60 Section 25-30~101sy MCAy, is amended to
read:

#25-30-101« Applicability of district court and
justice®s court ruless (1} The provisions of 3-10-222
3-10~-231 through 3-10-234y 3-10-305s 3-10-306y and 3-10-704
through 3-10-T06v; 25-31~3itvy 25-31-114 through 25~31-116+
25-31-304s 25-31-4602{2)e 25-31-40%5s parts T through 11 of
chapter 31 of this title {except =25-33-30%v 25-31-915s
25-31-1002+ 25-31-1004+ and 25-31-1005)» and chapter 33 of
this titlevi: and chapter 9« part 10 of chapter lés snd-pere
¥-of chapter 17 of-Fitte——2Fy--27-323-48%+y and part 15 of
chapter 18 of Title 27 are applicable to municipal courts
excapt when they are inconsistent with the provisions of
this chapter and chapter & of Title 3y the words "municipa}l
court®™ being substituted for justice®s court and ® judge®™ for
justice of the peaces

(<) Except as otherwise provided by this chaptery eand
chapter & of Title 3, and the supreme court®s rules on
disgualification of judgess the proceedings and prdgctice in
municipal court shall be the same as in district court."®

Section 6le Section 25~31-101y MCAs is amended to

read:
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"25-31-101e Issues which cannot be presented in
justice®s courts The parties to an action in a justice®s
court cannot qgive evidence upon any question which involves
the title 1o or possession of real property or the legality
of any 3 taxs imposts assessmsente tollsy or municipal Ffines
nor can any issue presenting such 3 question be tried by
such court; provided gxcept thate in cases of forcible entry
and unlawful detainer of which justices® courts have
jurisdictions any evidence otherwise competent may be givens
and any question properly involved therein way be
determined.™

Section 62. Section 25-31-102y MCAy is amended to
read:

#25-31-102. Transfer to district court. If it appesr
2ppedrs from the answer of the defendants verified by his
oathes that the determination of the action will necessarily
involve the g question ef--titie—or-—-possession—to—-res}
property~-or--the--iequiity--of-any-taxy—imposty-cssesamenty
toddv-or-muniecipeat—Ffine gacludad from justice®s court by
292-31-101l+ the justice muwst 35hajl suspend all further
proceedings in the action and certify the pleadings ande if
any of the pleadings are orals a3 transcript of the same from
his docket to the clerk of the district court of the
countyts end-from From the time of f+¥éng the certification

pf such pleadings or transcript with Lg the clerke the
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district court shali-have——over-—-the—-ection has the same
jurisdiction pwer the actjon as if it had been commenced
thereine When the action is certified to the district courte
opon—the-answer-of-the-defendent, he the defendant must file
an undertakings to be approvad by the justices to the effect
that he will pay all costs that may be awarded against him
on the trial in the district courts”

Section 63s Section 25-31-11l1ly MCAsy is amended to
read:

"25-31-111. What provisions of code applicable ¢to
justices® courtse. Because justices® courts are courts of
peculiar and limited jurisdictions only those provisions of
this code which arees in their natures applicable to the
organizations powerss and course of proceedings in justices?®
courts or which have been -ade‘ applicable by special
provisions in this chapterv—chepter—i8-of-¥it¥e and JTitles
3y-23-9-16tvy—23-1F-102v-2F7-1F-461v-ond-port-i18-of -chepter-%6
ond-part-i5-of-chepter-18-of-Fit¥e apd 27 are applicable to
justices® courts and the proceedings thereins™

Section 64« Section 25-31-115¢ MKCAy is amended to
read:

"25-31-115« Deposit of money in lieu of undertakinge
In civi! cases arising in justices® courts wherein jin which
an undertaking is required ss-preseribed-—in-—this--code hy

this gchapters the plaintiff or defendant may deposit with
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sea+d the justice a sum of money equal to the amount required
by sa¥d the undertakings which se+d sum of-money-shaidt must
be taken as security in place of se#d the undertakinge"

Section 65« Section 25-31-301y MCAy is amended to
read:

*25-31-301« When change of venue permitteds The court
mays a3t any time before trialy on motions change the place
of trial in the following cases:

{1) when it appears to the satisfaction of the justice
before whom the action is pendings by affidavit of ecither
partys that such justice is a material witness for either
party;

{2) when a jury has been demanded ond either  party
makes and files an affidavit that he cannot have a fair and
impartial trial on account of the bias or prejudice of the
citizens of the countys towns or city against him;

{3) whens from any causey the justice is disqualified
from actings except when suprese court rule probibits the
justice from acting to change the place of trials

{4) when the justice is sick or unable to acte"

Section &6« Section 25~31-305, MCAy is amended to
read:

»25-31-305. MWhere action to be transferrede When
Hbeneyer the court orders the place of trial to be changedy

the action must be transferred for +trial to e pwhatever

-48~
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Justice®'s «court the parties may agree upon snd gre if they
do-not-so £apnget agrees to another justice®s court in the
same «county ors if there is no other courts. in an adjoining
county-"

Section 67« Section 25-31-308s MCAsy {Is amended to
read:

"25-31-308« Notice of the time and place of trial --
pleadinge Upon the receipt by him of sweh the papers
mentjoned jn 2%-31-306s the justice of the court to which
the case is transferred muse shall issue a notice stating
when and where the trial will take placevsy whieh Ihe notice
must be served upon the parties at least a day before the
time fixed for triale. If no answaer or-demurrer has been made
by the defendants he must be allowed to pleade”

Section 68. Section 25-31-408s MCAs is amended ¢to
read:

n25-31-408. Who may serve sumsmons -- method of
services returne. (1) The summons may be served by a sheriff
or constable of any of-the-counties county of this state or
by any person resident in ehe Lhis states 18 years of age or
oldery and not a party to the suite.

{2y The summons must be served and returnad as
provided in MeReCivePer Rule 4D (2)e 3%y (4)e {8)e and {9)
or +t-—-may--be--served by publicationy as provided in

MaReCivePey Rule 4D {5} and {B)ve Rule 40D{5)} and (8})s so far
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3s they relate to publication of summonss are moade
applicable to justices®' «courtss the word ®justice® being
substituted fcr the word "clerk™ whemever——the——}otter-—word
eceurs.

[{3) Sections 25-3-201(2)e 25-3-202y-25-3—204 through
25-3-2069 25-3-301(2)y 25-3-302, and 25~-10-206 and part 6 of
chapter 3 apply to service and return of process in
justice®s court.™

Section 69« Section 25-31-501¢ MCAs is awmended to
read:

"25-31-501l. Form of pleadings. Pleadings in justices®
courts:

{l) are not required to be in any particular form but
wust be such as to enable a person of common understanding
to know what is intended;

{2) w=eyr except the complainte may be oral or in
writing;

{3) mwst gpegd not be verified unless otherwise
provided in this chaptervy gr Title 27v-chepter-tbv—port-+oy
or-¥rete-2Fv-chopter-9y-iFy-or-18;

t4) if in writings sust be filed with the justice;

(5) if oralYe en—entry-of-their gust be entereds _in
substances must-be-mede in the docket;

{6) in cases of forcible entry and unlawful detainers

must be verifiedo™
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Section 70e. Section 25-31-506y MCAy &5 amended to
read:

®25-31-506«. <{ompulsory counterclaime If the defendant
omits fajls to set up a Counterclaim +n—the-cntes--mentioned
gescrited in 25-31-505¢ neither he nor his assignee cen may
afterward maintain an action against the plaintiff therefore.
if Howewvers if the counterclaim ~xcecds $388 31,500y b~ need
not set it upe.®

Section Tle Section 25~31-521y MCAy is amended to
read:

®25-31-521. Asendment of pleadingse Cither party mays
at any time before the conclusion of the triale amend any
pleading; but if the amendment 15 made after the issue jis
raised at txidl and it appears to the satisfaction of the
courtes by unnn__nnazlns_.xhn_aznuisnx_nt_:hs_ad:n:sl_nA:SI
under oathy that an adjournment is necessary to the adverse
party #n-—consequence DaCausg of such the asswendments an
ad journsent must be granteds. When Hhenever an adjournment
wil}-—-be—-rendered j5 necessary by--the bhacause of _an
amendmenty the court say alsos in its discretions require as
3 condition te gf the allowance of such amendmentv—-made
after-—tsswe—joinedy the payment of costs to the adverse
partyy in_ap amount to be fixed by the courty and not
exceeding $20."

Section 72« Section 25-31-602s MCAy is amended to
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read:

®25-31-602- When guardian necessary -— how appointede
When-—an——infonty--inseney jhenever a3 mipor _or seriously
mentally ill or incompetent person is & partys he must
appear either by his general guardiane if he have hds ones
or by a guardian ad litem appointed by the justice. When-s A
guardian ad litem +9-appeinted-by—the-justicer--he must be
appointed as follows:

(1) If the infontvy—insenevy amingr or seriously mentally
ill or incompetent person be js a plaintiffe the appointment
must be made before the summons is issued:

fa) in. _the case of 3 mipor who.is 1% or more years
alds upon the application of the infentv-+f-he-be—of-the-nge
of-t4—years pinor;

(b) +f-under—-thet-ege jn _the case of a mipor who is
less _than 1% yeacs old or #f-insene-er 3 serigusly mentally
i1l ___gr incompetent persons upon the application of a

relative or friendsi

ouwn poticonae

{2) If the infantv-inseney minor aor serjousily mentally
ill or incompetent person be js a defendanty the appointment
must be made at the time the summons is returned or before

the answer:

—-52-
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{a) wupon-the-appiication—of-the-infenty—f——he-—be-—of
the—-age—of jn the case of a minor who is 1% gr sore years
pld and apply-et—the—time-or who applies before the sumsmons
is returned or gt the time of ithe returns upon the
application of the minor;

(b} +f-he-be-under-the-age-of in the case of 23 minor
who js Jess than 14 vyears gld or be—énsen= 3 sSeriously
mentally ill or incompetent persgon er-negiect-so—-to--appiye
then wupon the application of a relative or friend or any
other party to the actionv-er-by—the--justicer-—on——-his——own

motioney

Section T3« Section 25-31-TOTs MCAs is amended to
read:

n25-31-707« Procedure when defendant under arreste {1}
If the application is on the part of the plaintiff and the
defendant s wunder arrests a postponement for more than 3
fwours Jdischargas the defendant from custodyd, but tiowew:rs
the action ®ay proceedv—notwithstending, and the defendant
is subject to arrest on execution in the saome manner as if
he had not been dischargedes

(2) 1f the application is on the part of a defendant

who_js under arrests before it ecen may be granted he such

-53—
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defendant wust execute an undertakings with two or more
sufficient sureties to be approved by and in 4 sum to be
fixed by the justices to the effect that he will render pake
himself omenebde ayajlable to the process of the court
issyed during the pendency of the action and to suech-so--may
be any process issued to enforce the judgment therecinv-or
and thats if he fajls to make hisself so availables the
sureties will pay to the plaintiff the amount of any
Jjudgment which he the plaintiff may recover in the actions
not exceeding the amount specified in the undertaking. On
the filing of the undertaking specified—in-this--subsectiony
the justice may order the defendant discharged from
custody."

Section Tée Section 25-31-T09y MCAe is amended to
reads

"25-31-709. Time limit on adjourneent —— undertakinges
NO ad journment musty-uniess-by-consenty a3y be granted upon
the _apoplication of gither party for a puriod longer than 18
days wpon—-the—--eppiicotion——of-—either—-party--except——upon
condition--that-~-sueh unless the opposite party consents of
the party ¢+¥%e applying files an undertakings in an amount
fixed by the justices with two sureties to be approved by
the justices to the effect that they such sureties will pay
Lo the opposite party the amount of any judgment which may

be recovered against the party applyinge not exceeding the
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sus specified in the undertaking.”

Section 75« Section 25-31-B0Z2s MCAy is amended to
read:

"25-31-802. Hoew ghen issues of fact arisce An issue of
fact arises:

(1) wpon yhenaver a esaterial allegation in the
complaint j5 controverted by the answer; and

(2) wuwpon yhenever the answer contajns new matter n
the-enswerv-except which raises questioas of fact and oot
merely an issue of ltaw ¥s-jeined-thereon.”

Section Tée Section 25~31-812¢ MCA, is amepded to
read:

"25-31-832« Challenges to jurorse Fhe--—-chaitenges
&hallenges to jurars are either peremptory or for cause:

(1) Each party is entitlied to two pereaptory
challengese They shall be exercised by the plaintiff first
striking one and the defendant then striking onev and so on
unti?! each side has exhausted or waived h+s jts rights.

{2) Etither party may challenge for cause on any aof the
grounds set forth in 25-7-223. Challenges for cause must be
tried by the justices™

Section TTe Section 25-31-901le MCA, is amended to
read:

"25-31-90l« Procedure upon default. If the defendant

fails to appeary gr answerv—or--demur within the time
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specified in the sumsons: then-the-defendant-shald-be he js
in default and his default shed}d gyst be entered accordingly
by the <courte Evidence may then be submitted and judgment
rendered and entered in accordance with the statement in the
summons or as prayed for in the complaint at any time within
90 days froam the date of the entry of suweh the default of
the-defendant.™

Section T8« Section 25-31-902¢ MCAs is amended to
read:

®25-31-902«. C(Cases treated as a default. in——-the
following——ecases——the-—same——-proceedings—aust-—bhe—-had——and
judgment-aust-be-rendered—in-tike-monner-aas—if-the-defendent
hed-foited-to-oppesr—and-answer—-or—demurs

+y—-+F dhensyar the complaint has been asmended and the
dafendant fails to answer it as amended within the time
allowed by the courtvs _the same procedure must be fellowed

! jefendaot is i f anul

t2y—+f-the-denurrer-to-the—compleint—is—overruted-—and
the-defendont-foite-to-onswer-at-oncet

+3)-—if-the—denurrer-to-the-snswer-is-sustained-and—the
defendant——fairts-to—asend—the-answer-within-—the-time-oitowed
by—the—courts™

Section 79« Section 25-31-903. MCAs i3 amended to
read:

#25-31-903. Judgment of dismissal without prejudice.

-56-
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Judament that the action be dismissed without prejudice to a
new action may be entered with costs in the following cases:

(1) when the plaintiff voluntarily dismisses the
actiones at or before the close of his evidencey when apd
there is no counterclaim;

[2) when kRe the plaintiff fails to appear et-eny—-—time
within 5 days after default has been entered or at the time
to which the action has been postponed;

13 ~—~wheny-after—a-demurrer—to—the-complaint——has——been
sustainedy——the-—plorntiff-foits—to—amend-it—within-the-time
atiowed-by-the-courtt

t4¥(3) when it is objected at the trial and appears by
the evidence that the action 1Is brought in the wrong
countys"

Section 80 Section 25-31-110ls MCAy is 2@mended to
read:

*25-31-1101. When justice nay issue executione.
Execution for the enforcement of a judgment of a justice®s
court may be issued by the justice who entered the judgment
or his successor in offices on the application of the narty
entitled theretos at any time within & § vyears from the
entry of judgment.™

Section Ble Section 25-31-1105, MCAs is amended to
read:

"25-31-1105« Proceedings in aid of executiones Section
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25-13-502 and part 1 of chapter léy-except—25—14—-306y are
applicable to justices® courtsy the word ™constable® being
substitutedv——te--thet—-endy for the word “sheriff®™ and the
word *justice® for the word *judge®”."

Section 82, Section 25-32-102y MCA, is amended to
read:

"25-32~-102. <{ommencement of action — complainte Eivid
ectionms A civil action in city eourts—ere court js commenced
by filing a written complaint setting—-forth-the-viotstion-of
the-—-ordinance-complained-ofr-with-such—porticutors—of-tiney
plecev-ond-moarner-of-violotion-ss—to-enosbie—the-defendont—teo
understend-—distinctiy--the-—choracter—of-——-the—-viotetion
compleined-of-and-to-answer-the-complaintv-Fhe-ordinance-noy
be--referred-—to--by-—éta--titie--and-section-and-the—number
thereof that concisely states the f€acts constituting the
plaintiff*s cause af action."

Section 83. Section 25-33-~101¢ MCAy s awmended to
reads

®25~-33-101s Exclusive method of reviews. A judgment or
arder in a civil action jip a9 ¢ity or justice's courts except
when expressly wade final by this codes may be reviewed as
prescribed in this chapter and not otherwises A party
aggrieved may appeal in the cases prescribed in this
chapter."

Section B4. Section 25-33-104sy MCAy is amsended to

8" Sk {1l
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read:

®25-33-104e Papers to be transmitted. Upon reecedving
the filing of the notice of appeal ond ¢iling--on Lhe
undertaking es required #n—-25-33-284vy--25-33-2683v--and
25-33-205 Ly part 2 of this chapters the justice or judge
mast s5halls within 10 dayss upon the payment of the fees
therefors transmit to the clerk of the uvistrict court a
certified copy of his dockets the pleadingss all noticess
motionss and other papers filed in the causey the notice of
appealy and the undertaking $#idedts and-the Ihg justice or
judge may be compelled by the district court tg _trapsmit
such paparss by an order entered upon motion, te—tronsmit
such-pepers and may be fined for neglect or refusal to
transmit the same. A certified copy of such order may be
served on the justice or judge by éhe party who is appealing
or his attorneye®

Section 85. Section 25-33-20ly MCAr is amended to
read:

"25-33-201e Undertaking on appeale {1} An appeal from
a justice®s or city court is not effectunt gffective for any
purpose unless en 3 mrjtiep undertaking be js filedy with
two Oor more suretiesyy

z1 If t jugd is f ! t of £
undertaking gust be in a sum equal to twice the amount of
the judgments including costsy when-the-jodgment-is—for—the
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poynent-of-moneyv-Fhe—underteking and must be conditionedy
when—-the-setion-+s-Fer—the-recovery—of-moneyy tg the effect
that the appellant will pay the amount of the judgment
appealed from and all costs if the appeal be jgs withdrawn or
dismissed or the amount of any judgwent and all costs that
may be recoverad against him +n-the—setien in the district
courta

t23{3) An-sppesi-from-s—justicels-or-city—court—is-not
effectual-—Ffor—sany-—purpese-uniess-an-undertaking-be—fitedy
with-twe-or-mere--suretiesy If the Jjudguept _is_ for the

f ifi 1 t1 I ki

ha in a sum equal to twice the value of the propertys
including costs: when-the-judgment—+is—for—-the--recovery--—of
specifie——personal-——propertys——wWhen——the-—aetion--is-for—the
recevery-of-specifie—personsi—propertyv—the-underteking and
must be econditioned Lo the effect that the appelliont will
pay the judgment and costs appealed frow and obey the order
of the court made therein if the appeal de j5 withdrawn or
dismissed or ham will pay any judgment and costs that may be
recovered against him #n-sadd-metion in the district court
and obey any order made by the district court therein.

+3311(%) #wWhen 1f the judgment appealed from directs the
delivery of possession of real propertys the execution of
the same cannot be stayed unless e—written the undertaking

be——exeecvted—on——the——part—of required by subsection (1) is

-60~-
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filed by the appellantya with—two-or-more-suretdesar [t Bust
he to the effect that:

{a) duripg the possession of such property by the
appellants he will not commit or suffer 3llge to be
committed any waste thereoni and

{b) if the appeal be |5 dismissed or withdrawny er the
judgment i3 affirmedy or judgment de j§ recovered against
him in-the-set+on in the district courty he will pay the
value of the wuse and occupation of the property from the
time of the appeal until the delivery of possession thereof
or - he will pay any judgment and costs that may be recovered
against him +n——seid-—setion in the district courts not
exceeding a sum to be fixed by the justice pr Jjudge of the
court from which the appeal is to-be taken, which sum wmust
be specified in the undertaking.™

Section Bbs Section 25-33-205¢ MCAy 1Is amsended to
read:

*#25-33~-20%. Deposit of money in liev of undertaking.
11— —A-—depesit—of-the—anount-of-the-judgmenty-inciuding-ad
costsy-oppented-from-—or--of--the--vatue--of-~the-—propertyy
netoding-oti-costay-in-actions—for-the—recovery-cf-specific
personsi-—-propertyy-—with-the-justice-or-judge-is—equivatent
to-the~fiting-of—the-undertasikingyr-ond—in-—sueh--casesy--the
Jjustrce-or-judge-must-trensmit-the-money-to-the-cterk—of-the

district-—coort-—to——be--by—hin—peitd-out-on—the-order-of-the
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coures

t2y——in—ott-ecoses--where HNhanever an undertaking is
required on appeal by the provisions of this chapters a
deposit in the court below of the amount of the judgment
appealed from end glus $300 ore if the judgmept is for the
recovery of specific personal propertys the value of _the
arepecty plus $300 ore if the party jn shose favor the
Judgment is rendered appealss $100 +n—eddition—shedl——be js
equivalant to filing the undertaking. Ihe justice or judge
shall transmit the money to the clerk of the district courte
sho shall pay it out on the order of the courta."

Section 87. Section 25-34-203y MCA, Iis amended to
read:

"25-34-203. Order of court directing defendant to pay
or answer claims (1) Upon the filing of the affidavit and
the poyment of the required fee hereinsfter-provideds the
clerk of court shall cause to be delivered to the sheriff cf
the county of the defendant®s residence:

fa)l & copy of the affidavity together-with

{d]l the original end-e-eepy of an order issued by the
courtye directed to the defendanty and difecting the
defendant to pay the claim set forth in the affidavit or
deliver up the property described ory in the alternatives to
appear and answer the claim set forth in the affidavitwei_and

el a copy of such orders
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(2) The order shedd gmst:

{a) specify the times dates and place set for hearing
the claim;

(b) state thaete if the defendant fails to appear at
the hearing and has not satisfied the claias judgment will
be entered against him in the amount or for the relief
ctaimedv—For glus costs; and

(c) be signed by the clerk of court and bear the seal
of the court.”

Section B8e Section 25-34-204y MCAy Iis amended to
read:

"25-34-204« Hearing date. The date for the appearance
of the defendant te-be set forth in the order shedd myst be
determained by the clerk of court in accordance with rules
adopted by the small claims judge ;nd she¥d gay not be wore
than 30 or 1less than 10 days from the date of the ordere.
Service of a _copy of the order and @ copy of the affidavit
shodd pust be made upon the defendant not less than T days
prior to the date set for his appearance by the order. If
the order is not timely serveds the plaintiff may have a new
appearance date set by the clerk and a new order issued and
delivered to the sheriffyy, endv~+f If necessaryes repeated
orders may be issued at any time within 1 ycar after the
commencement of the actione.®

Section 8%. Section 25-34-403s MCAy is amended to

-63~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0035/01

read:

®25~34-403. Appealse. (L) If either party is
dissatisfied with the judgment of the small claims courts he
may appeal to the district court of the county wher= jp
which the judgment was rendered in +the-—-same-——fashion——es
sppecis—in—other—eivit-aetions accordance with the procedure
prescribed in  chapter 33 Any such appeal sha3d myst be
tried de novoe

(2) ¥n-the-event—that If the parties are represented
by <counsel on appeals the judge may grant the pravailing
partys in addition to costss reasonable attorney feuse™

Section 90« Section 25-35-203y MCAy s amended to
read:

®25-35-203. Hearing datee. The date for the appearance
of the defendant to—be set forth in the order sha3} pust be
determined by the justice of the peace or by his clerk in
accordance with rules adopted by the justice of the peace
and may not be wore than 20 or Yess than 10 days from the
date of the order. Service of a _gopy of the order and a
copy of the sworn complaint sheid pust be made upon the
defendant not less than 5 days prior to the date set for his
appearance by the order. If the order is not timely serveds
the plaintiff wmay have a new appearance date set by the
justice of the peace or his clerk and @ new order issued and

delivered to +the sheriffs constables or other process
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sarver. If necessarys repeated orders may be issuvedg at any
time within 1 year after the commencement of the actions™

Section 91l. Repealers Sections 93-1811» 93~-2806y
93-7202+ and 93-8802¢ ReleMe 1947y are repealed.

Section 92. Repealers Sections 16~80% 93-901y
93-2906(4)s 93-290T7s 93-3002+ 93-3008sy 93-3011ls 93-3012,
93-5302¢ 93-5305 through 93-5307, 93-5501s 93-5503 through
93-5509y 93-5606 through 93-5608, 93-5702y 93-5707,
93-6602(2) 93-8003 through 93-8G0&4s 93-8011e 93-8012,
93-8014 through 93-3025+ 951709 and 95-2010s ReleMa 1947,
are repealed.

-End~-
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