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INTRODUCED BY

BY REQUEST OF THE DEPARTMENT OF BUSINESS REGULATION

A BILL FOR AN ACT ENTITLED: “AN ACT ESTABLISHING PROCEDURES
FOR ISSUANCE OF ORDERS AND REMOVAL (0OF BOARD MEMBERS OR
OFFICERS OF FINANCIAL-INSTITUTIONS IN THE EVENT OF YIOLATION
OF A LAW DR UNSAFE PRACTICES; PROVIDING FOR INFORMAL

DISPOSITION; AND PROVIDING PERALTIES.®™

BE 1T ENACTED BY THE LEGISLATYURE OF THE STATE OF MONTANA:

section le« ODefinitionss. For purposes of [sections 1
through 13 ]+ the following definitions shall apply:

{1) "Cease and desist order which has become final”™
and “order which has become final" mean a cease and desist
order or an order issued by the director with the consent of
the institution or the board mesbery officers or other
person concerneds with respect to which no timely petition
for review of the action of the director has been filea in o
district court as specified in subsection (?) of {section 5}
or with respect to which the action of the court in which a
petition for review has been filed is not subject to further
review by the courts of the states

{2} "Director™ means the director of the department of

business regulation.
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{3) "Institution®™ means a commercial banks savings
banke trust companys or investment company chartered under
Titla 32y chapter le MCA.

{4) ™Violation®" includes without limitation any
actions alone or with otherss causings counselings aidinge
or abetting a violatione

{5) %“Board mesber®™ means a member of the board of
directors of the institutione

Section 2« MNotice of <charges -- hearing -- cease and
desist order —— effective dates (1) If in the copinion of the
director any institution is engaging or has engaged or the
director has reasonable cause to believe that the
institution is about to engage in an unsafe or wunsound
practice in conducting the business of such institution or
is violatings has violateds or the director has reasonable
cause to believe that the institution is about to violate a
law or rules the director may Issue and serve wupon the
institution a notice of <charges in respect thereof. The
notice shall cortair. a statement of the facts constituting
the alleged unsafe or wunsound practice or violation and
shall fix a time and place at which a hearing will be held
to determine whether an order to cease and desist therefrom
should issue against the institution.

{2) TYhe hearing may nct be earlier than 30 days or

later than 60 days after service of the notice untess an
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earlier or a later date is set by the director at the
request of the institutione. Unless the institution appears
at the hearing by a duly authorized representatives it shall
be considered to have consented to the issuance of the cease
and desist order. In the event of such consent or if wupon
the record sade at any such hearing the director finds that
any unsafe or unsocund practice or violation specified in the
notice of charges has been establisheds the director may
issue and serve upon the institution an order to cease and
desist from any such practice or violation. By provisions
which may be mandatory or otherwises the order may require
the institution and its board memberss officerss employeess
and agents to cease and desist from such ogpractice or
violation and to take affirmative action to correct the
conditions resulting from any such practice or violation.

{3) A cease and desist order becomes effective at the
expiration of 30 days after the service of the order wupon
the institutionsy except in the case of an order issued upon
consent which is effective at the time specified thereiny
and remsins effective and enforceable as provided thereine
except to the extent it is stayeds modifiede terminateds or
set aside by the action of the director or a reviewing
courts

Section 3. Informal conferences - time for

applicatione (1) Within 15 days after service of the notice
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of chargesy either the institution or department may request
an informal conference to discuss the charyes and the
possible disposition of them without a formal hearing
processs The conference shall be carried out in accordence
with the provisions of 2-4-603. Upon 2 proper showings the
director in his discretion may withdraw charges and
proceedings for a cease and desist orders

Section 4+ Tewporary cease and desist order -— grounds
for issuance — effective date -- injunctive relief. (1)
whenever the director determines that any violation or
threatened violation or any unsafe or unsound practice
specified in the notice of charges served upon the
institution pursuant ¢to [section 2{1}] or the continuation
thereof 1is Vlikely to cause insolvency or substantial
dissipation of assets or earnings of the institution or is
likely to otherwise seriously prejudice the interests of its
depositorsy the director say issue a temporary order
requiring the institution to cease and desist from such
violation or practice. The order is effective upon service
upon the institution and wunless set asides limiteds or
suspended by a court in proceedings authorirzed by subsection
(2) of this section remains effective and enforceable wuntil
the completion of the administrative proceedings pursuant to
such notice of chargess wuntil the director dismisses the

charges specified in the notices or until a cease and desist
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order which is dissued against the institution after the
hearing becomes effectives

{2} Within 10 days after the institution has been
sarved with a temporary cease and desist ordery the
institution may apply to the district court for the county
in which the home office of the institution is located for
an injunction setting asides 1limitings or suspending the
enforcementy operations or effectiveness of the order
pending the cospletion of the administrative proceedings
held pursuant to the notice of charges served wupon the
institution under [section 2{1) )« The court has jurisdiction
to issue the injunctione

Section S Notice of intention to remove board mesber
or officer or to prohibit participation -— suspension. (1)
The director may serve upon a board mesber or officer of an
institution a written notice of intention to remove him from
office. Whenever in the opinion of the director:

{a) the board wmember or officer has:

{i) committed any violation of law;

{ii) violated a cease and desist order which has becose
final;

{iii) engaged or participated in any unsafe or unsound
practice in connection with the institution; or

{iv) committed or engaged In any acte omissions or

practice which constitutes a breach of his fiduciary duty as

e
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a board member or officer of the institution; and

{b} the institution has suffered or will probably
suffer substantial fingncial loss or other damage or the
interest of its depositors could be seriously prejudiced by
reason of the wviolations practices or breach of fiduciary
dutye

{2) Whanever in the opinion of the director any board
momber or officer o©of an institution hase by conduct or
practice with respect to another institution or business
organization which has resulted in substantial financia?l
loss or other damage to that Iinstitution or business
organizations evidenced his personal disability and
unfitness to continue a. a board member or officer of the
institutions and whenever in the opinion of the director any
other person participating in the conduct of the affairs of
an institution hass by conduct or practice with respect to
such institutions another institutiones or other business
organization which has resulted in substantial financial
loss or other damnage to the institution or business
organizations evidencod his personal disability and
unfitness to participate in the conduct of the affairs of
such institutions the director may serve unon the board
sembers officersy or other person a written notice of
intention to remove such person from office or to prohibit

his further participation in any manner in the conduct of
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the affairs of the institutions

{3) A notice of intention to remove a board members
officers or other person from office or to prohibit his
participation in the conduct of the affairs of an
institution shall contain a statement of the facts
constituting grounds therefores and shall fix
ptace at which a hearing will be held thereone The hearing
shall be held not earlier than 30 days or later than 60 days
after the date of service of the notices unless an earlier
or ‘Yater date is set by the director at the reguest of the
board members officers or other person and for good cause
showne

{4) Unless the board members officers or other person
appears at the heuring in person or by a dJuly authorized
representativey he shall be considered to have consent~a to
the issuance of an order of removal or prohibitions In the
event of consent or if upon the record made at the hearing
the director finds that any of the grounds specified in the
notice have been establisheds the director may issue such
orders of suspensions removal. from offices or prohibition
from participation in the conduct of the affairs of the
institution as he considers appropriate. The order becomes
effective 30 days after service upon the institution and the
board members officeres or other person concernede except in

the case of an order issued upon consent which becomes
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effective at the time specified thereine The order remains

effective and enforceable wuntil it is stayede modifieds

terminateds or set aside by action of the director or 2
reviewing courte

Section 6« Informal conferences - time for
applications Within 15 days after service of the notice of
chargess either the hoard members officers or other person
say request an informal conference to discuss the charges
and the possible disposition of them without formal hearing
processe The conference shall be carried ocut in accordance

with the provisions of 2-4-603. Upon a proper showing the

‘director in his discretion may withdraw charges and

proceedings for 2 cease and desist order.

Section Te Suspension or prohibition effective upon
service -- staye {1) With respect to any board nember or
officer of an institution or any other person to whom notice
is sent pursuant to [section 5)s if the director considers
it necessary for the protection of the institution or the
interests of its depositors that the board members officers
or other person be suspended from office or prohibited from
further participation in any manner in the conduct of the
affairs of the institutions the director may serve upon such
board membery officers or other person a written notice
suspending him from office or prohibiting him from further

participdation in any manner in the conduct of the affairs of
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the institution. The suspension or prohibition is effective
upon service of the notice and unless stayed by a court in
proceedings authorized by subsection {2} of this section
shall remain in effect until the completion of the
administrative proceedings pursuant to the notice served
under [section 4}s until such time as the director dismisses
the charges speciflied in such notices or until the order of
removal or prohibition which is issued against the board
mesbers officers or other person becomes effective. Copies
of the notice shall also be served upon the institution of
which the person is 3 director or officer or in the conduct
of whose affairs he has participated.

{2) MWithin 10 days after any board members officers or
other person has bteen suspended from office or prohibited
from participation in the conduct of the affairs of an
institution under subsection (1) of this sections the board
memberes officers or other person say apply to the district
court for the county in which the home office of the
institution is located for a stay of the suspension or
prohibition pending the cospletion of the administrative
proceedings pursuant to the notice served upon the board

meabery officers or other person under [section &Je The

court has jurisdiction to stay the suspension or
prohibition.
Section 8. Felony charges -- suspension or
e

10
n
12
12
14
15
i6
17
18
19
20
z1

22

24

LC 0370/01

prohibitions (1) Whenever any board msember or officer of an
institution or other person participating in the conduct of
the affairs of an institution is charged in any informations
indictmsents warrante or ;o-plaint authorized by a countys
states orf federal authority with the commission of or
participation in a felony involving embezzlementy breach of
truste or similar crimes the director by written notice
served upon the board members officery or othe- person way
suspand him from office or prohibit his from further
participation in any manner in the conduct of the affairs of
the institutione Suspension is effective upon service upon
the individuales A copry of the notice shall also be served
upon the institutione The suspension or prohibition remains
in effect until the informations indictments warranty or
complaint is finally disposed of or until terminated by the
director.s

(Z) Within 10 days after any board members officers or
other person has ‘'een suspended from office or prohibited
from participaticn in the conduct of the affairs of an
institution under subsection {}) of this section, the board
wmembers officers or other person wmay apply to the district
court for the county in which the home office of the
institution is located for a stay of the suspension or
prohibition pending the completion of the criminal

proceedings initiated by the informations indictments
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warrant or complaint. The court has jurisdiction to stay the
suspension or prohitition.

(3y 1f a judgment of conviction with respect to the
offense is entered against the board members officers or
other person and at such time as the judgment is not subject
to further appellate reviews the director may issve and
serve upon the board wembers officers or other person an
order removing him from office or prohibiting him fros
further participation in any manner in the conduct of the
affairs of the institution except with the consent of the
directore A copy of the order shall atso be served upon the
institutiony whereupon the bhoard wmesber or officer shall
cease to be a board member or officer of the institution. A
finding of not guilty or other disposition of the charge
does not preclude the director from thereafter iInstituting
proceedings to suspend or remove the board membery officery
or other person from office or to prohibit further
participation in the affairs of the institution pursuant to
{sections 5 or 61.

Section 9« Board of directors —- lack of quorum -—
temporary board wemberss If at any time because of the
suspension or removal of one or wmore board members pursuant
to [sections 1 through 13] the board of directors of an
institution has less than a quorum of board meabers not so

suspended or removeds 311 powers and functions vested in or
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exarcisable by the board shall vest in and be exercisable by
the board members not so suspended or removed unti}y such
time as there is a quorum of the board members. If alV of
the board wmesbers have been suspended or removede the
director shall appoint persons to serve temporarily as board
sasberses pending the termination of the suspensions or
removals or until such time as their successors are duly
elected and take offices

Section 10. Hearings - decision - reviews
modifications termination or stay of orders. {1) Any hearing
provided for in [sections 1 through 13] shall be conducted
in accordance with the provisions of the Montana
Administrative Procedure Act. The hearing shal! be private
untess the directors after fully considering the views of
the party afforded the hearing» determines that a public
hearing is necessary to protect the public interest. After
the hearing and within 90 days after the director has
notified the parties that the case has been submitted to him
for final decisions he shall render his decisions which
shall include findings of fact upon which his decision is
predicateds and shall issue and serve upon each party to the
proceeding an order consistent with the provisions of this
sectione

(2} Any party to the hearing or any person required by

an order issued under [sections 1 through 13] to cease and
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desist from any of the violations or practices stated
therein or any person suspendede removeds or prohibited from
participation in the conduct of the affairs of an
institution may obtain a3 review of any ordersy other than a
consent orders which review shall be pursuant to the Montana
Administrative Procedure Act, Unless a petition for review
is timely filed as provided in the Montana Adsministrative
Procedure Acty the directors at any timers upon such notice
and in such manner as he considers propers may modifys
terminates or set aside the ordere Upon the timely filing of
a petition for reviews the director may modifys terminates
or set aside the order with the permission of the courte

Section 1ll. Enforcement of notices or orderse The
director may apply to the district court of the county in
which the home office of the institution is located or to
the district court for Lewis and C¥ark County for the
enforcemaent of any effective and cutstanding notice or order
issued under [sections 1 through 13]e The court has
jurisdiction to require compliance therewithe

Section 12. Violation of notice or final order ——
penalties. Any present or former board mesber or officer of
an institution or any other person against whom there s
outstanding and effective any notice or final order served
upon the board members officers or other person pursuant to

[sections 6+ T or 8] who participates in any mamner in the
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conduct of the affairs of such institution; directly or
indirectly solicitss procuress transfers, or attempts to
transfer votes or attempts to vote any proxieses consentss oOr
authorizations in respect to any wvoting rights in such
institution; or without the prior written approval of the
directore votes for a board member or serves as a board
moembers officers or employee of such institution is guilty
of a misdemeanor and may be fined not more than $1,000 or
imprisoned for not more than 6 monthss or boths

Section 13. Cease and desist orders -- wmanner of
service -— copies to federal authoritiess Any service
required or authorized to be made by the director pursuant
to {sections 1 through 13] may be made by registered or
certified mail or in such other manner reasonably calculated
to give actual notice as the director by rule or otherwise
may providee lopies of any notice or order served by the
director pursuant to the provisions of [sections 1 through
13] upon any institution or any board member or officer
thereof or oth<r p:irson participating in the conduct of its
aff2irs may alsc be sent to the appropriate federal
supervisory authoritiese.

—End-
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STATE OF MONTANA

Request No. 119 79
FISCAL NOTE

Form BD-15

In compliance with a written request received January 29, 1979 , there is hereby
submitted a Fiscal Note for Senate Bill 84 pursuvant to Chapter 53, Laws of Montana,
1965 - Thirty-Ninth Legislative Assembly. Background information used in developing
this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request.

DESCRIPTTON OF PROPOSED LEGISLATION:

Senate Bill 84 is an act establishing procedures for issuance of orders and removal

of board members or officers of financial institutions in the event of violation of

a law or unsafe practices; providing for informal disposition; and providing penalties.

FISCAL IMPACT:

None.

BUDGET DIRECTOR z: K

Office of Budget and Program Planning
Date: ;/3,/77
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Approved by Committee
on Business and Industry

SENATE BILL NO. 84
INTRODUCED BY BLAYLOCK

BY REQUEST OF THE DEPARTMENT OF BUSINESS REGULATION

A BILL FOR AN ACT ENTITLED: *AN ACT ESTABLISHING PROCEDURES
FCOR ISSUANCE OF ORDERS AND REMOVAL OF BO0ARD MEMBERS OR
GFFICERS OF FINANCIAL INSTITUTIONS IN THE EVENT OF VIOLATION
OF A LAW OR UNSAFE PRACTICES;: PROVIDING FOR [NFORMAL

DISPISITION; AND PROVIDING PENALTIES."™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Defjnitionse For purposes of ([sections 1
through 13)s the following definitions shall apply:

{1} "Cease an¢ desist order which has become Final*™
and "order which has become final™ mean a cease and desist
order or an order issued by the director with the consent of
the institution or the board membaery officery or other
person concerneds with respect to which no timely petition
for review of the action of the director has been filed in a
district court as specified in subsection {2) of [section 8]
or with respect to which the action of the court in which a
petition for review has been filed is not subject to further
review by the courts of the statee

{2) ™Director™ means tha director of the departwent of

business regulations
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{3) "Institution®™ means 3 commercial banks savings
banks trust cospanye Or investment company chartered under
Title 32+ chaptar 1y MCA.

(4} *"violation® includes w | thout limitation any
actions alone or with otherse causings codnseling- aidinge
or abetting a violatione

{5) ™“Board mesber™ means 3 msember of the board of
directors of the institution.

Section 2. Notice of charges —— hearing -—— cease and
desist order -- effective date. (1) If +n-the—opinien—of-the
director-any-institution—+s-engaging-or-hes-engeged--or the
director has reasonable cause to belisve that ¢he ANY
institution is ENGAGING OR HAS ENGAGED OR IS about to engage
in an unsafe or unsound practice in conducting the business
of such iInstitution or Is violatings has violateds or the
director--has--ressonabie--cause———to-——betieve--~that---the
tnstitation is about to violate a taw or rules the director
may issue and serve upon the institution # notice of charges
in respect thereof. The notice shall contain a3 statement of
the facts constituting the alleged unsafe or unsound
practice or violation and shal! fix a time and place at
which a hearing will be held to determine whether an order
to cease and desist therefrom should issue against the
institutione

{2) The hearing wmay not be earlier than 30 days or

-2= SB 84
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Tater than 60 days after saervice of the notice unless an
earlier or a later date is set by the director at the
raquest of the institutione Unless the institution appears
at the hearing by a duly authorized representatives it shall
be considered to have consented to the issuance of the cease
and desist ordere. In the event of such consent or if upon
the record made at any such hearing the director finds that
any unsafe or unsound practice or violation specified in the
natice of charges has been established BY THE PREPONDERANCE
QF_THE EYIDENCE. the director may issue and serve upon the
institution an order to cease and desist from any such
practice or violatione By provisions which may be msandatory
or otherwises the order may require tha institution and its
board memberse officerss employees. and agents to cease and
desist from such practice ;r viotation and to take
affirmative action to correct the conditions resulting froe
any such practice or violations

{3) A cease and desist order becomes effective at the
expiration of 30 &5 days after the service of the order upon
the institutions except in the case of an order issued upon
consent which is effective at the time specified thereine
and remains effective and enforceable as provided thereine
except to the extent it is stayeds modifieds terminateds or
set aside by the action of the director or a reviewing

COoUrts
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Section 3. Informal conferences - time for
applications {1} Within 15 days after service of the notice
of chargess either the institution or department may request
an informal conference to discuss the charges and the
possible dlsposition‘ of them without a formal hearing
processe The conference shall be carried out in accordance
with the provisions of 2-4-603. Upon a proper showings the
director in his discretion wmay withdraw charges and
proceedings for a cease and desist ordere.

Section 4« Temporary cease and desist order -- grounds
for issuance -— effective date -- injunctive reliefes (1)
wWhenever the director determines that any violation or
threatened viclation or any unsafe or unsound practice
specified in the notice of charges served upon the
institution pursuant to [section 2({1)]) or the continuvation
thereof is likely to cause insolvency or substantial
dissipation of assets or earnings of the institution or °#
likely to otherwise seriously prejudice the interests of iis
deposi torse tha director wmay issue a temporary order
requiring the institution to cease and desist from such
violation or practice. 3SUCH DRODER SHALL CONTAIN A STATEMENT
OF THE FACIS CONSTITUYING THE ALLEGED YIOLAYION OR UNSAFE OR
UNSDUND _PRACTICE. The order is effective upon service upor
the institution and unless set asides limiteds or suspended

by a court in proceedings authorized by subsection [~ of

—4- SB 84



19

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SB 0084/02

this section remains effective and enforceable until the
completion of the administrative proceedings pursuvant to
such notice of chargeses until the director dismisses the
charges specified in the notices or until 3 cease and desist
order which is issued against the institution after the
hearing becomes effective.

(2) MWithin 10 days after the institution has been
served with a temporary cease and desist orders the
institution may apply to the district court for the county
in which the home office of the institution is located for
an injunction setting asides Vimitings or suspending the
enforcements operations or effectiveness of the order
pending the completion of the administrative proceedings
held pursuant to the notice of charges served upon the
institution under [section 2(1))e The court has jurisdiction
to issue the injunctions

Section 5 Notice of intention to remove board member
or officer or to prohibit participation —~ suspensione (1}
The director may serve upon a board sember or officer of an
institution a written notice of intention to remove him from
of fices—Whenever—in-the-epinion-of WHENEVER the director HAS
REASONABLE CAUSE TO BELIEVE:

{a) the board member or officer has:

{i} committed any violation of law INVOLYING

DISHONESTY OR BREACH OF TRUSI;

—-5- 5B 84
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(ii) violated a cease and desist order which has become
finals

{iii) engaged or participated in any unsafe or unsound
practice in connection with the institution; or

{iv) committed or engaged in any acte omissiony or
practice which constitutes a breach of his fiduciary duty as
a8 board member or officer of the institution; and

{b) the institution has suffered or will probably
suffer substantial ,financial! 1loss or other damage or the
interest of its depositors could be seriously prejudiced by
reason of the violations practicer or breach eof fiduciary
duty INYDAYING PERSOMAL DISHONESTY ON YHE PART OF SUCH BOARD
BEMBER OR QFFICER.

{2) whenever in the opinion of the director any board
member or officer of an institution hass by conduct or
practice with respect to another iInstitution or business
organization which has resulted in substantial financial
Yoss or other damage to that institution or business
organization, evidenced his parsonal disadbility and
unfitness to continue as a board member or officer of the
institutions and whenever #n-the-apinton-of the director HAS
GEASONABLE  CAUSE _ J0  BELIEYE  THAT any other person
participating in the conduct of the affairs of an
institution hases by conduct or practice with respect to such

institution. another fnstitutions or other business

-5 58 84
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organization which has resulted in substantial financial
Toss or other dawmage to the institution or business
organizations evidenced his personal disability and
unfitness to participate in the conduct of the affairs of
such institutions the director may serve upon the board
members officers or other person a written notice of
intention to remsove such person from office or te prohibit
his further participstion in any manner in the conduct of
the affairs of the institution.

{3) A notice of intention to remove a board member,
officers or other person from office or to prohibit his
participation in the conduct of the affairs of an
institution shatl contain a statement of the facts
constituting grounds therefores and shall fix a time and
place at which a hearing will Ba held thereon. The hearing
shall be held not earlier than 30 days or later then 60 days
after the date of service of the notices uniess an earlier
or later date is set by the director at the requast of the
board members officers or other person and for good cause
showne

{4) Unless the board mesbers officers or other person
appears at the hearing in person or by a duly authorized
representatives he shall be considered to have consented to
the issuance of an order of removal or prohibitions In the

event of consent or if upon the record made at the hearing
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the director finds that any of the grounds specified in the
notice have been established BY THE PREPONDERANCE OF THE
EYIDENCEs the director may issue such orders of suspensions
removal from offices or prohibition from participation in
the conduct of the affairs of the institution as he
considers appropricte. The order becomes effective 30 days
after service upon the institution and the board members
officery or other person concerneds except in the case of an
order issued upon consent which becomes effective at the
time specified thereine The order remains effective and
enforceable until it is stayeds modifiedy terminateds or set
aside by action of the director or a reviewing court.

Section 6. Informal conferences — time for
application. Within 15 days after service of the notice of
chargese either the board members officery or other person
may request an informal conference to discuss the charges
and the possible disposition of them without formal hearin-
processe. The conference shall be carried out in accordance
with the provisions of 2-4-603« Upon a proper showing the
director in his discretion may withdraw charges and
proceedings for a cease and desist order.

Section 7+ Suspension or prohibition effective upon
service -~ staye {1} With respect to any board member or
officer of an institution or any other person to whom notice

is sent pursuant to [section 5]y if the director cons s
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it necessary for the protection of the institution or the
interests of its depositors that the board members officers
or other person be suspended from office or prohibited from
further participation in any manner in the conduct of the
affairs of the institutions the director msay serve upon such
board members officers or other person a written notice
suspending him from office or prohibiting him from further
participation in any manner in the conduct of the affairs of
the institution. THE NOTICE SHALL CONTAIN A STATEMENT OF
IHE EACTS CONSTITUTING GROUNDS FOR THE ORDER ANO SHALL FIX A
TINE. NOT LATER THAN 10 DAYS FROM THME DAIE OFf THE SERYICE QOF
INE_ NOTICE, AY WHICH A HEARING MILL BE HELD IO AFFORD THE
DOARD MEMBER QR QFFICER THE QPPDRYUMITY YO _RESPONDa The
suspension or preohibition is effective upon service of the
notice and unless stayed by a court in proceedings
authorized by subsection (2) of this section shall remain in
effect until the completion of the administrative
proceedings pursuant to the notice saerved under [section 4],
until such time as the director dismisses the charges
specified in such noticey or until the order of removal or
prohibition which is issued against the board membery
officers or other person becomes effectivea Copies of the
notice shall also be served upon the institution of which
the person is a director or officer or in the conduct of

whose affairs he has participated.
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{2) Within 10 days after eny-beard-mendervy-officerv-or
other-person-has-been-suspended-from-office—or—prohibited
from-—participotion--in-—-the-—conduct—of--the-offatrs-of-an
institutvon—under YTHE HEARING PROVIDED FQR IN subsection (1)
of this sections the board msembers officere or other person
may apply to the district court for the county in which the
home office of the institution is located for a stay of the
suspension or prohitition pending the completion of the
administrative proceedings pursuant to the notice servad
upon the board members officers or other person under
[section 4). The court has jurisdiction to stay the
suspension or prohibition.

Section 8. Felony charges - suspension or
prohibitions (1) Whenever any board member or officer of an
institution or other person participating in the conduct of
the affairs of an institution is charged in any infarmations
indictments warrants or complaint authorized by a county,s
statey or federal authority with the commission of or
participation in a felony involving embesriementy DISHONESIY
Q8 breach of trusts eor-—simirier--erémey the director by
Wwritten notice served upon the board members officers or
other person may suspend him from office or prohibit hin
from furthar participation in any manner in the conduct of
the affairs of the institution. Suspension is effective upon

service upon the individuale JHE NOTICE SHALL _CONTAIN A
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AND SHALL FIX A PLACE AND TIMEe NOT LATER THAN 10 DAXS _FROM
IHE _QATE OF THE NOTICE. AT WHICH A HEARING WILL BE HELD IQ
AEFORD THE _ROARD MEMBER QR OFFICER IHE OPPORTUNIEY 10
RESPONDs A copy of the notice shall also be served upon the
institution. The suspension or prohibition remains in effect
until the informationes indictments warrants or complaint is
finally disposed of or until terminated by the directore

(2) within 10 days after eny-boerd-memberv-officery-or
other--person--hes--besn-suspended-from-office-or~prohibited
from-perticipotion-in—the-—conduct-——of--the--offeairs--of-—on
netitotion-under IHE HEARING PROYIDED FOR_IN subsection (1)
of this sectione the board members officers+ or other person
may apply to the district court fO{ the county in which the
home office of the institution is located for a stay of the
suspension or prohibition pending the completion of the
criminal proceadings initiated by the infarmations
indictments warrant or complainte The court has jurisdiction
to stay the suspension or prohibition.

(3) If a judgment of conviction with respect to the
offense is entered against the board members officers or
other person and at such time as the judgment is not subject
to further appellate reviews the director may issue and
serve upon the board members officers or other person an

order removing him from office or prohibiting him from
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further participation in 2any manner in the conduct of the
affairs of the institution except with the consent of the
directore & copy of the order shall also be served upon the
institutions whereupon the board member or officer shal?
cease to be a board member or officer of the institutions A
finding of not guiliy or other disposition of the charge
does not preclude the director from thereafter instituting
proceedings to suspend or remsove the board members officery
or other person from office or to prohibit further
participation in the affairs of the institution pursuant to
[sections 5 or 6]

Section 9« Board of directors — lack of quorum --
temporary board members. If at any time because of the
suspension or removal of one or more board members pursuant
to [sections 1 through 13] the board of directors of an
institution has less than a quorum of board members not sc
suspended or removaedy all powers and functions vested in or
exercisable by the board shall vest in and be exercisable by
the board members not so suspended or removed until such
time as there is a quorum of the board members. If all of
the board wembers have been suspended or removeds the
director shall appoint persons to serve temporarily as board
memberss pending the termination of the suspensions or
removals or until such time as their successors are duly

elected and take offices
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Section 10. Hearings - decision - reviews
modifications termination or stay of orders. (1) Any hearing
provided for in [sections 1 through 13] shall be conducted
in accordance with the provisions of the Montana
Administrative Procedure Acte The hearing shall be private
unless the directors after fully considering the views of
the party afforded the hearings determines that a public
heariny is necessary to protect the public interest. After
the hearing and within 90 days after the director has
notified the parties that the case has been submitted to him
for final decisiony he shall render his decisions which
shall include Ffindings of fact upon which his decision is
predicateds and shall issue and serve upon each party to the
proceeding an order consistent with the provisions of this
sections

{2} Any party to the hearing or any person required by
an order issued under {sections 1 through 13] to cease and
desist from any of the violations or practices stated
therein or any person suspendedes removeds or prohibited from
participation in the conduct of the affairs of an
institution may obtain a3 review of any orders other than a
consent orderes which review shall be pursuant to the Montana
Administrative Procedure Act. Unless a petition for review
is timely filed as provided in the Montana Administrative

Procedure Acts the directore at any times upon such notice
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and in such manner as he considers propere may wmodifye
terminates or set aside the order. Upon the timely filing of
a petition for reviews the director may modifye terminatay
or set aside the order with the peraission of the court.

Section ll. Enforcement of notices or orderse The
director may apply to the district court of the county in
which the home office of the institution is located or to
the district court for Lewis and Clark County for the
enforcoment of any effective and outstanding notice or order
issued under [sections 1 through 13)e The court has
jurisdiction to require complliance therewithe

Section 12, Violation of notice or final order --
penalties. Any present or former board mewber or officer of
an institution or any other person against whoa there is
outstanding and effective any notice or final order served
upon the board members officers or other person pursuvant to
[sections & S¢ Ty or 8] who participates in any wmanner in
the conduct of the affairs of such institution; directly or
indirectly solicitse procuress transferss or attempts to
transfer votes or attempts to vote any proxiess consentss or
authorizations in respect to any wvoting rights in such
institution; or without the prior written approval of the
directory, votes for a board wsember or serves as a board
membary officers or employee of such institution is guilty

of a misdemeanor and may be fined not more than $1,000 or
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imprisoned fer not more than 6 .monthss or both.

Section 13. (ease and desist orders -- msanner of
sarvice -— copies to federal authorities. Any service
required or authorized to be made by the director pursuant
to [sections 1 through 13] SHALL BE MADE UPON_ INOIVIDUAL
BUABD MEMBERS ANO OFFICERS BY PERSONAL SERYICE AND way be
made UPON _INSTITUTIONS dy reqistered or certified mail or in
such other -msanner reasonably calculated to give actua?l
notice .as the director by rule or otherwise wmay providee
Copies of any notice or order served by the director
pursuant to the provisions of [sections 1 through 13] wupon
any institution or aay board sesber or officer thereof or
other person participsting in the conduct of its affairs may
also be sent to the sappropriste federal supervisory
authorities.

~End-
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SENATE BILL NO. 84
INTRODUCED BY BLAYLOCK

BY REQUEST OF THE DEPARTMENT OF BUSINESS REGULATION

A BILL FOR AN ACT ENTITLED: *"AN ACT ESTABLISHING PROCEOURES
FOR ISSUANCE OF ORDERS AND REMOVAL OF BOARD MEMBERS OR
OFFICERS OF FINANCIAL INSTITUTIONS IN THE EVENT OF VIOLATION
OF A LAW OR UNSAFE PRACTICES; PROVIDING FOR INFORMAL

DISPOSITION: AND PROVIDING PENALTIES.™

BE IT ENACTED BY THE LEGISLATURE DF THE STATE OF MONTANA:

Section 1. Definitions. For purposes of [sections 1
through 13}s the following definitions shall apply:

{1) "Cease and desist order which has become final®
and “order which has become final™ mean a cease and desist
order or an order issued by the director with the consent of
the institution or the board members officers or other
persaon concerneds with respect to which no timely petition
for review of the action of the director has been filed in a
district court as specified in subsection {(2) of [section 8]
or with respect to which the action of the court in which a
petition for review has been filed is not subject to further
review by the courts of the statee.

(2) "“Director™ means the director of the department of

business regulation.
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(3} "Institution™ means 3 commercial banks savings
banke trust companys or investment company chartered under
Title 32+ chapter 1+ MCA.

{4y =Vviolation® includes without limitation any
actions alone or with otherse causing» counselings aidings
or abetting a violations

{5} “Board member” means a member of the board of
directors of the institution.

Section 2. Notice of charges -- hearing —— cease and
desist order -- effective date. (1) If én-the-opinton-eof-the
director-any-institution-ts-engeging-or-has-engeaged--or the
director has reasonable cause to believe that e¢he ANY
institution is ENGAGING DR HAS ENGAGED OR IS about to engage
in an unsafe or unsound practice in conducting the business
of such lastitution or is violatings has violateds or the
divrector-—-has-—-reasonehie—-cause———to---betieve--~that-——the
+nstitution is about to violate & law or rules the director
may issue and serve upon the institution a notice of charges
in respect thereof. The notice shall contain a statemsent of
the facts constituting the alleged unsafe or unsound
practice or violation and shall fix a time and place at
which a hearing will be held to determine whether an order
to cease and desist therefrom should issue against the
institutione

{2) The hearing wmay not be earlier than 30 days or

-2- 5B B4
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later than 60 days after service of the notice unless an
earlier or a3 later date is set by the director at the
request of the institution. Unless the institution appears
at the hearing by a duly auvthorized representatives it shall
be considered to have consented to the issuance of the cease
and desist orders In the event of such consent or if upon
the record made at any such hearing the director finds that
any unsafe or unsound practice or violation specified in the
notice of charges has heen established BY THE PREPONDERANCE
OF _IHE _EYIDENCEe the director may issue and serve upon the
institution an order to cease and desist from any such
practice or violations By provisions which may be wsandatory
or otherwisey the order may require the institution and its
board memberss officerss employeesy and agents to cease and
desist from such practice or violation and té take
affirmative action to correct the conditions resulting from
any such practice or violatione

{(3) A cease and desist order becomes effective at the
expiration of 3¢ 435 days after the service of the order upon
the institutions except in the case of an order issued upon
consent which s effective at the time specified thereiny
and remains effective and enforceable as provided thereine
except to the extent it is stayeds modifieds terminateds or
set aside by the action of the director or a reviewing

courte
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Section 3. Inforamal conferences - tioe for
applicatione {1) Within 15 days after service of the notice
of chargese either the . institution or department may request
an informal conference to discuss the charges and the
possible dl:posltion. of them without a formal hearing
processs The conference shall be carried out in accordance
with the provisions of 2-4-603. Upon a proper showings the
director in his discretion may withdraw charges and
proceedings for a cease and desist order.

Section 4+ Temporary cease and desist order -- grounds
for issuance -- effective date -- injunctive vrelief. (1)
Whenever the director dater-ines_ that any violation or
threatened violation or any unsafe or unsound practice
specified in the notice of charges served upon the
institution pursuant to [sectfon 2{1)) or the continuation
thereof is Vilkely to cause insolvency or substantial
dissipation of assets or earnings of the institution or i
likely to otherwise seriously prejudice the interests of its
depositorsy the director wmay issue a temporary crder
requiring the institution to cease and desist from such
violation or practices SUCH ORDER SHALL CONTAIN A STATEMENT
QF _THE F£ACTS CONSTITUTING JHE ALLEGED VIOLATION OR_UNSAFE QR
UNSOUND _PRACTICE, The order is effective upon service upon
the institution and unless set asides limiteds or suspended

by a court in proceedings authorized by subsection (..  of

-4 - S8 B4
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this section remains effective and enforceable until the
completion of the administrative proceedings pursuvant to
such notice of chargess until the director dismisses the
charges specif{ed in the notices or until 3 cease and desist
order which is {issued against the institution after the
hearing becomes effective.

[(2) HWithin 10 days after the institution has been
served with a temporary cease and desist ordere the
institution may apply to the district court for the county
in which the home office of the Institution is located for
an injunction setting asides limitings or suspending the
enforcements operations or effectiveness of the order
pending the completion of the adeinistrative proceedings
held pursuant to the notice of charges served upon the
institution under [section 2(1) ]« The court has jurisdiction
to issue the injunctione.

Section S MNotice of intention to remove board wmember
or officer or to prohibit participation -~ suspeasion. (1)
The director may serve upon 3 board member or officer of an
institution a3 written notice of intention to remove him from
of fices—Whenever—in-the-opinion-of WHEMEVER the director HAS
BEASONABLE CAUSE T0 BELIEVE:

(a} the board member or officer has:

(i) committed any viotlation of Taw INYOLYING
DISHONESYY DR _BREACH OF TRUST;
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tii) violated a cease and desist order which has become
finals

(iii) engaged or participated in any unsafe or unsound
practice in connection with the institution; or

{iv) committed or engaged in any acte omissions or
practice which constitutes a breach of his fiduciary duty as
a board wember or officer of the institution; and

tb} the institution has suffered or will probably

.suffer substantial financial! loss or other damage or the
interest of its depositors could be seriously prejudiced by
reason of the violatione practices or breach of fiduciary
duty INYOLVING PERSOMAL DISHONESTY O THE PART OF SUCH BOARD
BEMBER OR OFFILER.

{2) Whenever in the opinion of the director any board
member or officer of an institution hass by conduct or
practice with respect to another Iinstitution or business
organization which has resulted in substantial fFinancial
loss or other damage to that institution or business
organization evidenced his paersonatl disability and
unfitness to continue as a board meamber or officer of the
institutions and whenever +n-the-opénton-ef the director HAS
BEASOMABLE CAUSE 1O  BELIEVE THAT any other person
participating in the conduct of the affairs of an
institution hass by conduct or practice with respect to such

institutions another institutions or other business

6= SB B4
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organization which has resulted in substantial financial

Toss or other damage to the institution or business

organizationy evidenced his personal disability and

unfitness to participate in the conduct of the affairs of
such institutions the director may serve upon the board
members officers or other person a written notice of
intention to remove such person from office or to prohibit
his further participation in any mannar in the conduct of
the affairs of the institution.

(3) A notice of intention to remove a board members
officers or other person from office or to prohibit his
participation in the conduct of the affairs of an

institution shall contain a statement of the facts
constituting grounds therefore and shall fix a tise and
place at which a hearing will dbe held thereon. The Bearing
shall be hald not earlier than 30 days or later than 60 days
after the date of service of the noticey unless an earlier
or Vater date is set by the director at the request of the
board mesbere officere or other person and for good cause
showne

{4) Unless the board membery officery or other person
appears at the hearing in person or by a duly authorized
representatives he shall be considered to have consented to

the issuvance of an order of removal or prohibitions In the

event of <consent or if upon the record made at the hearing
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the director finds that any of the grounds specified in the
notice bhave been established BY ITHE PREPONDERANCE QOF THE
EYIDENLEs the director may issue such orders of suspensions

removal from offices or prohibition from participation in

the conduct of the affairs of the institution as he
considers appropriate. The order becomes effective 30 days
after service upon the institution and the board members
officers or other person concerneds except in the case of an
order issued upon consent which becomes effective at the
time specified thereine The order remains effective and
enforceable until it is stayedy modifieds terminateds or set
aside by action of the director or a reviewing courtes

Section 6« Inforwal conferences - time for
applicatione Mithin 15 days after service of the notice of
chargess either the board members officers or other person
may request an informal conference to discuss the charges
and the possible disposition of them without formal hearin-
processe The conference shall be carried out in accordance
with the provisions of 2-4-603« Upon a proper showing the
director in his discretion may withdraw charges and
proceedings for a cease and desist order.

Section T« Suspension or prohibition effective upon
service -- staye {1} With respect to any board member or
officer of an institution or any other person to whom notice

is sent pursuant to {section 5]y if the director consi--rs

-8~ SB B84
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it necessary for the protection of the iInstitution or the
interests of its depositors that the board membery officers
or other person be suspended from office or prohibited from
further participation in any manner in the conduct of the
affairs of the institutions the director say serve upon such
board members officers or other person a written notice
suspending him from office or prohiditing him from further
participation in any manner in the conduct of the affairs of
the institution. JIHE NOYICE SUALL CONTAIN A _STATEMENI _OF
IHE FACTS CONSTITUTING GROUNOS FOR THE ORDER_AND SHALL FIX A
TIMEs NOT LATER THAMN 10 DAYS FROM THE QAXE OF THE SERYICE QF
IBE_ NOTICEe AT MHICH A MEARING WILL BE HELD 1O AFEORDQ THE
BOARC MEMBER OR QFFICER THE OPPORTUNITY 10 _BESPONDa The
suspension or prohibition is effective upon service of the
notice and wunless stayed by a court in proceedings
author ized by subsection (2) of this section shal) remain in
effect until the completion of the administrative
proceedings pursuant to the notice served under {[section &)¢
until such time as the director dismisses the charges
specified in such notices or until the order of removal or
prohibition which is issued against the board wmembers
officers or other person becomes effectives. Copies of the
notice shall also be served upon the institution of which
the person is a director or officer or In the conduct of

whose affairs he has participated.
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({2) Within 10 days after eny—bosrd-mesperv-efficerv-or
other-person-hes-been-suspended-from——office-—~or--prohibited
from--pertictpotion--in--the--conduct--of--the-affairs-of-sn
institution-under IME HEARING PROVIDED FOR_IN subsection (1)
of this sections the bosrd sembers officers or other person
may apply to the district court for the county in which the
home office of the institution is located for a stay of the
suspension or prohibition pending the completion of the

,administrative proceedings pursuant to the notice served
upon the board mesbers officers or other person under
[section 4&]. The court has jurisdiction to stay the
suspension or prohibitions

Section 8. Felony charges - suspansion or
prohibitions (1) Whenever any board member or officer of an
institution or other person participating in the conduct of

the affairs of an institution is charged in any Informations
indictments warrants or complaint authorized by a countys
states or federal authority with the commission of or
participation in a felony involving embezrtementy QISHONESTY

OR breach of trusts or--s¢miter--crimevy the director by
written notice served wupon the board members officers or
other person may suspend him from office or prohibit him
from further participation in any manner in the conduct of

the affairs of the institutione Suspension is effective upon

service upon the individuale JIHE NOTICE SHALL CONTAIN A

-10- 58 84



W W N e

- ]

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

S8 0084s02

SIATEMENT OF THE FACYS CONSTITUTING GROUNDS FOR TYHE ORDER
AND _SHALL FIX A PLACE AND TIMEs NOT LATER THAN 1Q DAYS _FRJM
IVE__DATE _QF IHE KOTICEs AT WHICH A HEARING MWILL BE WELD TQ
AFFORD TME _BOARD MEMBER OR QFFICER THE OPPQRIUNITY IQ
BESPONDOs A copy of the notice shal) also be served upon the
institution. The suspension or prohibition remsains in effect
until the informations indictment, warrants or complaint is
finatly disposed of or until terminated by the director.

{2) Within 10 days after sny-bosrd-memberv-officerv-or
other--person--hes--been-suspended-from-office-or-prohibited
from-perticipation-in-the-—econduct--of--the--offaire--of--on
netivotion-under JHE HEARING PROYIDED FOR _IM subsection (1)
of this sections the board members officere or other person
=3y apply to the district court for the county in which the
home office of the institution is located for a stay'of the
suspension or prohibition pending the coapletion of the
criminal proceedings initiated by the informations
indictments warrant or complaint. The court has jurisdiction
to stay the suspension or prohibition.

(3) If a judgment of conviction with respect to the
offense is entered against the board wmembers officere or
other person and at such time as the judgsent is not subject
to further appellate reviews the director wmay issue and

serve upon the board wmembers officers or other person an

order removing him from office or prohibiting hia from
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further participation in any manner in the conduct of the
affairs of the institution except with the consent of the
directore A copy of the order shall also be served upon the
institutions whereupon the board wember or officer shall
cease to be a board member or officer of the institutions A
finding of not guilty or other disposition of the charge
does not preclude the director from thereafter instituting
proceedings to suspend or remove the board members officers
or other person from office or tec prohibit further
participation in the affairs of the institution pursuant to
[sections 5 or 6]e

Section 9. Board of directors -— lack of quorum —-
temporary board members. If at any time because of the
suspension or removal of one or more board members pursuant
to [sections 1 through 13] the board of directors of an
Institution has less than a quorum of board members not so
suspended or removeds all) powers and functions vested in or
exercisable by the board shall vest in and be exercisable by
the board wembers not so suspended or removed until such
time as there is 3 quorum of the board members. If all of
the board wsembers have been suspended or removeds the
director shall appoint persons to serve temporarily as board
memberse pending the termination of the suspensions or

removals or until such time as their successors are duly

elected and take officae

-12- SE B4



19
1t
12
13
14
15
16
17
18
19
20
21
22
23
24

25

S8 0084/02

Section 10. Hearings -—- decision -- reviews
modi fications termination or stay of orderse (1)} Any hearing
provided for in [sections 1 through 13] shall be conducted
in accordance with the provisions of the Montana
Administrative Procedure Acte. The hearing shall be private
unless the directors after fully considering the views of
the party afforded the hearings determines that a public
hearing is necessary to protect the public interests After
the hearing and within 90 days after the director has
notified the parties that the case has been submitted to him
for final decisions he shall render his decisions which
shall include findings of fact upon which his decision is
predicateds and shall issue and serve upon each party to the
proceeding an order consistent with the provisions of this
sectione

{2) Any party to the hearing or any person required by
an order issued under [sections 1 through 13] to cease and
desist from any of the violations or practices stated
therein or any person suspendeds removeds or prohibited from
participation in the conduct of the affairs of an
institution may obtain a review of any orders other than a
consent orderes which review shall be pursuant to the Montana
Administrative Procedure Act. Unless a petition for review
is timely filed as provided in the Montana Administrative

Procedure Acty the directory at any time, upon such notice
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and in such manner as he considers propers may wmodifyy
terminates or set aside the order. Upon the timely filing of
a petition for reviewe the director may modifys terminates
or set aside the order with the permission of the courte

Section ll. Enforcement of notices ‘or orderse The
director may apply to the district court of the county in
which the home office of the institution is located or to
the district court for Lewis and Clark County for the
enforcement of any effective and outstanding notice or order
issued wunder [seitions 1 through 13)e The court has
jurisdiction to require compliance therewith.

Section 12. Violation of notice or final order --
penaltiese. Any present or former board member or officer of
an  institution or any other person against whom there is
outstanding and effective any notice or final order served
upon the board members officers or other person pursuant to
[sections &6 S¢ Ty or 8] who participates in any wmanner in
the conduct of the affairs of such institution; directly or
indirectly solicitss procuressy transferss or attempts to
transfer votes or attempts to vote any proxiess consentse or
authorizations in respect to any voting rights in such
institution; or without the prior written approval of the
directors votes for a board wmember or serves as a board
membars officery or employee of such institution is gquilty

of a misdeseanor and may be fined not more than $1+000 or
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imprisoned for not more than 6 msonthse or bothe

Section 13, Cease and desist orders -- manner of
service =—-- copies to federal authoritiese Any service
required or authorized to be made by the director pursuant
to {[sections 1 through 13] SHALL BE MAQE UPOM INOIYIDUAL
BOARD MEMBERS AND OFEICERS DY PERSONAL SERYICE AND way be
made UPON_INSTITUTIONS by registered or certified mail) or in
such other manner reasonably calculated to give actual
notlice as the director by rule or otherwise may provide.
Copies of any notice or order served by the director
pursuant to the provisions of [sections 1 through 13] upon
any institution or any board memsber or officer thereof or
other person participating in the conduct of its affairs may
also be sent tc the appropriate federal supervisory
authoritiese

~End-
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SENATE BILL NO. 84
INTRODUCED BY BLAYLOCK

BY REQUEST OF THE OEPARTMENT OF BUSINESS REGULATION

A BILL FOR AN ACT ENTITLED: AN ACT ESTABLISHING PROCEDURES
FOR ISSUANCE OF OROERS AND REMOVAL OF BOARD MEMBERS OR
OFFICERS OF FINANCIAL INSTITUTIONS IN THE EVENT OF YIOLATION
OF A LAW OR UNSAFE PRACTICES; PROVIDING FOR INFORMAL

DISPOSITION: AND PROVIDING PENALTIES.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTAMA:

Section l. Definitionse For purposes of [sections 1
through 13]+ the following definitions shall apply:

{1) "Cease and desist order which has become final™
and “order which has become final® mean a3 cease and desist
order or an order issued by the director with the consent of
the institution or the board wmembers officers or other
person concernedsy with respect te which no timely petition
for review of the action of the director has been filed in a
district court as specified in subsection (2} of [section B8]
or with respect to which the action of the court in which a
petition for review has been filed is not subject to further
review by the courts of the statees

{2) "™Director"™ means the director of the department of

business regulatione

9 & -

10
11
12
13
14
15
16
17
18
19
20
21
22
23
z4

25

SB 0084,/03

{(3) *"Institution® means a commercial banke savings
bankes trust companys or investment company chartered under
Title 32y chapter ls MCAe

{%) *“Violation®™ includes without timitation any
actions atone -or uith>cthcrsc causings counselings aidings
or abetting a viclation.

{3) "Board mesber”™ means a3 membor of the board of
directors of the institutione

Section 2. Notice of charges — hearing ~- cease and
desist order -- cf;cctivo datee (1) If in-the—opinion-of-the
director-sny-institution-+s-engoging-or-has-engaged--or the
director has reasonable cause to believe that the AMY
institution is ENGAGING OR HAS ENGAGEC OR_IS about to engage
in an unsafe or unsound practice in conducting the business
of such institution or is viclatings has violateds or the
director--has--ressonabie--couse-———to—~—betieve--~that---the
natitution is about to violate a law or rules the director
may issue and serve upon the institution a notice of charges
in respect thereaf. The notice shall contain a statement of

the facts constituting the alleged wunsafe or wunsound

practice or violation and shall fix a tise and place at

which a hearing will be held to determine whether an order
to cease and desist therefrom should issue against the
institution.

{2) The hearing may not be earlier than 30 days or

-2~ 58 84
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lTater than &0 days after service of the notice unless an
earlier or a later date is set by the director at the
request of the institutions Unltess the institution appears
at the hearing by.a duly authorized representatives it shall
be considered to have consented to the issuance of the cease
and desist order« In the event of such censent or if upon
the record made at any such hearing the director %inds that
any unsafe or unsound practice or violation specified in the
notice of charges has been established BY THE PREPONDERANCE
QF_IHE_EVIOENCEs the director may issue and serve upon the
institution an order to cease and desist from any such
practice or violatione By provisions which may be mandatory
or otherwises the order may require the institution and its
board mesberss officerss employeess and agents to cease and
desist from such practice or viclation and to take
affirmative action to correct the conditions resulting from
any such practice or violatione.

{3} A cease and desist order becomes effective at the
expiration of 30 4% days after the service of the order upon
the institution,s except in the case of an order issued upon
consent which is effective at the time specified thereins
and remains effective and enforceable as provided thereins
except to the extent it is stayed, modifiedy terminateds or
set aside by the action of the director or a reviewing

courte
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Section 3. Inforaal conferences - time for
appltication. {1) Mithin 1% days after service of the notice
of chargesy either the institution or department may request
an informal conference to discuss the charges and the
possible disposition of them without a formal hearing
processs The conference shall be carried out in accordance
with the provisions of 2-4-603. Upon a proper showings the
director in ‘ his discretion may withdraw charges and
proceedings for a cease and desist ordere.

Section 4. Temporary cease and desist order -- grounds
for issuancea -- effective date -- injunctive relief. (1)
whenever the director determines that any violation or
threatened violation or any unsafe or wunsound practice
specified in the notice of charges served upon the
institution pursuant to [section 2{(1)) or the continuation
thereof is likely to cause insolvency or substantial
dissipation of assets or earnings of the institution or is
likely to otherwise seriously prejudice the interests of its
depositorsye the director may issue a temporary order
requiring the institution to cease and desist from such
violation or practicee. 3SUCH ORDER _SHALL CONJAIN A STATEMENT
OF_THE FACIS CONSTITUTING THE ALLEGED YIOLATION OR UNSAFE QR
UNSDUND PRACTICE., The order is effective upon service upon

the institution and unless set asides limitede or suspended

by a court in proceedings authorized by subsection (2) of
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this section remains effective and enforceable wuntit the
completion of the administrative proceedings pursuant to
such notice of chargesy until the director dismisses the
charges specified in the notices or until a cease and desist
order which is issued against the institution after the
hearing becomes effective.

{2} MWithin 10 days after the institution has been
served with @a temporary cease and desist orders the
institution may apply to the district court for the county
in which the home office of the institution is located for
an injunction setting asides 1limitings or suspending the
enforcements operations or effectiveness of the order
pending the completion of the adsinistrative proceedings
held pursuant to the notice of charges served upon the
institution under [section 2(1) ]« The court has jurisdiction
to issue the injunctione

Section S Notice of intention to remove board member
or officer or to prohibit participation -- suspension. (1)
The director may serve upon a board member or officer of an
institution a written notice of intention to remove him from
officew-Whenever-in-the-opinion-of NHENEVER the director HAS
BEASQNABLE CAUSE YO BELIEVE:

{a) the board member or officer has:

(i} committed any violation of 1aw INVOLYING

QISHONESTY OR_BREACH QOf TRUSI:
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{ii} violated 3 cease and desist order which has become
final;

{iii) engaged or participated in any unsafe or unsound
practice in connection with the institution; or

{iv) committed or engaged in any acte omissions or
practice which constitutes a breach of his fiduciary duty as
a board member or officer of the institution; and

{b} the institution has suffered or will probably
suffar substantial Ffinancial 1loss or other damage or the
interest of its depositors could be seriously praejudiced by
reason of the violations practices or breach of fiduciary
duty INVOLVING PERSOMAL QISHONESTY OM IHE PART_OF SUCH BOARD
MESBER QR _OFFICER.

{2) Whenever in the opinion of the director any board
mesmber or offlicer of an institution hase by conduct or
practice with respect to another institution or business
organi zation which has resulted in substantial financial
loss or other damage to that institution or business
organization, evidenced his personal disability and
unfitness to continue 3s a board member or officer of the
.institutiono and whenever in-the-opinion-of the director HAS
BEASONABLE _ CAUSE _TD_ _ BELIEYE __JHAI any other person
participating in the conduct of the affairs of an
institution hasy by conduct or practice with respect to such

institutione another institutions or other business
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organization which has resulted in substantial financial
loss or other damage to the institution or business
organizations evidenced his personal disability and
unfitness to participate in the conduct of the affairs of
such institutions the director may serve upon the board
membary officery or othar person 3 written notice of
intention to remove such person from office or té prohibit
his further participation in any manher in the conduct of
the affairs of the institutione

(3) A notice of intention to remove a board member,
officers or other person from office or to prohibit his
participation in the conduct of the affairs of an
institution shall contain 3 statement of the facts
constituting grounds therefors and shall fix 2 tise and
place at which a2 hearing will be held thereon. The hearing
shall be held not earlier than 30 days or later than 6C days
after the date of service of the notices unless an earliar
or later date is set by the director at the request of the
board membere officers or other person and for good cause
shoune.

{(4) Unless the board membery officers or other person
appears at the hearing in person or by a duly authorized
representativey he shall be considered to have consented to
the issuance of an order of removal or prohibition. In the

evant of consent or if upon the record made at the hearing

-T1- SB 84

+

w

10
1
12
13
14
5
16
17
18
19
20
21
22
23
24

25

S8 0084/03

the director finds that any of the grounds specified in the
notice have been established BY THE PREPONDERANCE QF JHE
EYIDENCEe the director may issue such orders of suspensione
removal from offices or prohibition from participation in
the conduct of the affairs of the institution as bhe
considers appropriates The order becomes effective 30 days
after service upon the institution and the board members
officere or other person concerneds except in the case of an
order issued upon consent which becomes effective at the
time specified therein. The order remains effective and
enforceable until it is stayedy modifieds terminateds or set
aside by action of the director or a reviewing courts

Section 6. Informal conferences - time for
applicatione Within 15 days after service of the notice of
chargess egither the board member: officere or other person
may request an informal conference to discuss the charges
and the possible disposition of them without formal hearing
processe The conference shall be carried out in accordance
with the provisions of 2-4-603. Upon a proper showing the
director in his discretion may withdraw charges and
proceedings for 2 cease and desist order.

Section 7. Suspeasion or prohibition effective upon
service -=- staye (1) With respect to any board member or
officer of an institution or any other person to whom notice

is sent pursuant to [section 5}s if the director considers
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it necessary for the protection of the institution or the
interests of its depositors that the board members officer,
or other person be suspended from office or prohibited from
further participation in any sanner in the conduct of the
affairs of the institution, the director may serve upon such
board membere officers or other person a written notice
suspending him from office or prohibiting him from further
participation in any manner in the conduct of the affairs of
the institution. IHE NOYICE SHALL CONTAIN A SIATEMENT QF
IHE_FACTS CONSTITUTING GRQUNOS FOR IHE OBRQEE AND_SHALL FIX &
TIMEs NOT LAIER THAN 10Q OAYS FROM THE QATE OF THE SERYICE QOF
THE _NOTICEs AY MWHICH A HEARING WILL BE HELD TO AFFQRD THE
BOARD MEMBER OB OFEICER THE _QPPORTUNITY T0Q _RESPONDs The
suspension or prohibition is effective upon service of the
notice and unless stayed by a court in proceedings
authorized by subsection {2) of this section shall remain in
ef fect untit the completion of the administrative
proceedings pursuant to the notice served under [section &].
until such time as the director dismisses the charges
specified in such notices or until the order of removal or
prohibition which is issued against the board membery
officers or other person becomes effective. Copies of the
notice shall also be served upon the institution of which
the person is a director or officer or in the conduct of

whose affairs nhe has participated.
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{2) Within 10 days after sny-beerd-memberv-officery-er
ether-person-has-been—suspended-froma--office-——or--prohibited
from--partreipatron—-in—-the--cenduet--of--the—effaira-of-an
tnstttution-under ITHE HEARING PRGVIQED FOR _IN subsection {1)
of this sectione the board membere officers or othaer person
may apply to the district court for the county in which the
home office of the institution is located for a stay of the
suspension or prohibition pending the completion of the
administrative proceedings pursuant to the notice served
upon the board wmembare officers or other person under
{section 4)« The court has jurisdiction to stay the
suspension or prohibitione

Section 8. Felony charges - suspension or
prohibition. (1) Whenever any board esembaer or officer of an
institution or other person participating in the conduct of
the affairs of an institution is charged in any informations
indictmenty warrante or complaint authorized by a countys

states or federal authority with the commission of or

participation in a felony involving embezetementy QISHONESIY

DR breach of trusts or--simiter--crémevy the director by

written notice served upon the board members officers or
other person may suspend him from office or prohibit hia
from further participation in any sanner in the conduct of
the affairs of the institution. Suspension is effective upon

sarvice upon the individuale IHE _NOTICE SHALL _CONIAIN _A
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SIATEMENT OF THE _FACYS CONSTITUTING GROUNQS FOB ITHE ORDER
AND SHALL FIX A PLACE AND YINMEs MOT LATER IBAN 10 OAYS _FRQOM
IHE_.DAIE--DE_;HE.NDIILE;_AI.!HILH_A.HEABIH&.IILL_BEtHELQ.ID
AFEQRD THE _8OABD _MEMBER QR OFFICER THE _OPPORTUNIIY _IQ
BESPONGa A copy of the notice shall also be served upon the
institutione. The suspension or prohibition remains in effect
until the informations indictments warrants or complaint is
finally disposed of or until tarminated by the director.

{2) MWithin 10 days after sny-boerd-memberv-efficerv-or
other--person--hes--been-suspended-from-office-or-prohibited
from-participation—in-the—-eonduct—of--the-——eaffoirs--of--an
+netitution-under JHE HEARING PROYIDED £OR _IN subsection (1)
of this sections the board sembers officeres or other person
may apply to the district court for the county in which the
home office of the institution i; located for a stay of the
suspension or prohibition pending the completion of the
criminal proceedings initiated by the informations
indictmente warrant or complaint. The court has jurisdiction
to stay the suspension or prohibition.

{3) If a judgment of conviction with respect to the
offense is entered against the board members officers or
other person and at such time as the judgment is not subject
to further appellate reviews the director wmay issue and
serve upon the board wember. officers or other person an

order removing him from office or prohibiting him from
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further participation in any manner in the conduct of the
affairs of the institution except with the consent of the
directors A copy of the order shall also be served upon the
institutions whereupon the board member or officer shall
cease to be a board member or officer of the institutione A
finding of not guilty or other disposition of the charge
does not preclude the director from thereafter instituting
proceedings to suspend or remove the board members officer,
or other person from office or to prohibit further
participation in the affairs of the institution pursuant to
[sections 5 or &)

Section 9« Board of directors -- lack of quorum --
temporary board members. If at any time because of the
suspension or removal of one or more board members pursuant
to [sections 1 through 13} the board of directors of an
institution has 1less than a quorum of board mesbers not so
suspended or removeds all powers and functions vested in or
exarcisable by the board shall vest in and be exercisable by
the board members not so suspended or removed until such
time as there is a quorum of the board members. If all of
the board wsembers have been suspended or removede the
director shall appoint persons to serve temporarily as board
memberss pending the termination of the suspensions or
removals or wuntil such time as their successors are duly

elected and take office.
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Section 10« Hearings -- decision - reviews H and in such manner as he considers propers may modifys
modificationy termination or stay of orderse (1} Any hearing 2 terminates or set aside the order. Upon the tisely filing of
provided for in [sections 1 through 12] shall be conducted 3 a petition for reviews the director may modifys terminates
in accordance with the provisions of the Montana & or set aside the order with the permission of the courte.
Administrative Procedure Act. The hearing shall be private 5 Section 1l. Enforcement of notices or orderse. The
unless the directors after fully considering the views of [ Y director may apply to the district court of the county in
the party afforded the hearings determines that a public T which the home office of the institution is located or to
hearing is necessary to protect the public interest. After 8 the district court for Lewis and Clark County for the
the hearing and within 90 days after the director has 9 enforcement of any effective and outstanding notice or order
notified the parties that the case has been submitted to hie 10 issued under ([sections 1 through 13}« The court has
for fina} decisions he shall render his decisiony which 11 jurisdiction to require compliance therewithe
shall include findings of fact upon which his decision is 12 Section 12+ Violation of notice or final! order --
predicateds and shall issue and serve upon each party to the 13 penaltiese Any present or former board wember or officer of
proceeding an order consistent with the provisions of this 14 an institution or any other person against whom there is
section. i3 outstanding and effective any netice or final order served
(2) Any party to the hearing or any person required by 16 upon the board mesmbery officers or other person pursuant to
an order issued under [sections 1 through 13] to cease and 17 [sections & 5S¢ T¢ or 8] who participates in any msanner in
desist from any of the violations or practices stated 18 the conduct of the affairs of such institution; directly or
therein or any person suspendeds removeds or prohibited fros 19 indirectly solicitse procuress transferss or attempts to
participation in the conduct of the affairs of an 20 transfer votes or attempts to vote any proxiess consentss or
institution may obtain a review of any orders other than 2 21 ‘authorizations in respect to any voting rights in such
consent orders which review shall be pursuant to the Montana 22 institution; or without the prior written approval of the
Administrative Procedure Acte. Unless a petition for review 23 directors votes for & bdoard member or serves as a board
is timely filed as provided in the Montana Administrative 24 membery officers or employee of such institution is quilty
Procedure Acts the directors at any time, upon such notice 25 of a misdemeanor and may be finaed not more than $1+000 or
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imprisoned for not more than & monthse or bothe

Section 13. fLease and desist orders -- wmanner of
service -- copies to federal authoritieses Any service
required or authorized to be made by the director pursuant
to {sections 1 through 13) SHALL BE MADE UPON INDIVEIDUAL
BOABD MEMBERS AND OFFEICERS RY PERSONAL SERYICE _ANQ may be
made UPON_INSIITUTIONS by registered or certified ;ail or in
such other wmanner reasonably calculated to give actual
notice as the dlrecto} by rule or otherwise m®may provide.
Copies of any notice or order served by the director
pursuant to the provisions of [sections 1 through 13] wupon
any institution or any board measber or officer thereof or
othar person participating in the conduct of its affairs may
also be sent to the appropriate federal supervisory
authoritiese

-End-
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