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~'"''"·~ INTRODUCED BY :L ,/' 
BY REQUEST OF THE STATE COH~lSSIONER 0 INSU~ANC~ 

A Bill FOR AN ACT ENTITlED: •AN ACT TO PROVIDE FOR THE 

SUPERVISION, REHABlLJTATIONo AND l!QUlDATlON OF INSURERS; 

REPEALING SECTIONS 33-2-901 THROUGH 33-!-9~8o HCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Short title, constructiono and purpose. (1} 

{This act) shall be cited as the •insurers Supervision• 

Rehabilitation, and Liquidation Act•. 

(2) (This act} aay not be interpreted to lieit the 

powers granted the co .. lssloner by other provisions of the 

law. 

(3) (This act) shall be liberally construed to effect 

the purpose stated In subsection t~l• 

(4) The purpose of [this act) Is the protection of the 

interests of insuredso clai•ants, creditor&, and the public 

general\ Y• with eini.u~ Interference with the noreal 

prerogatives of the owners and eanagers of insurer so 

through: 

(a) early detection of any potentially danyerous 

condition In an Insurer and proept application of 

appropriate corrective •easures; 
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(b) i11proved eethods for rehabilitating insurerso 

involving the cooperation and manage•ent expertise of the 

Insurance industry; 

(c) enhanced efficiency and economy of liquidati~n. 

through clarification of the law, to a~ini11ize 1 ~gal 

uncertainty and litigation; 

(d) equitable apportioneent of any unav~idab1e loss; 

(e) lessening the proble•s of interstate 

rehabilitation and liquidation by facilitating cooperation 

between states in the liquidation process and by extending 

the scope of personal jurisdiction over debtors of the 

insurer outside this state; and 

(f) regulation of the insurance business by the i11pact 

of the law relating to delinquency procedures and 

substantive rules on the entire insurance business• 

Section z. Definitions. For the purposes of [this act] 

the following definitions apply: 

(1) •Ancillary state• eeans any state other than a 

da.icil iary statn. 

(Z) •coeaissioner• eeans the coemissioner of insurance 

of this state. 

(3) •creditor• is a person having any clai•, vheth~r 

aatured or un•atured, liquidated or unliquidated, secured or 

unsecured, absolute, fixed, or contingent. 

(It) •Delinquency proceeding• eeans any proceeding 
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instituted against an insurer for the puq.>ose of 

liquidating, rehabilitating. reorganizing• or c.o11se..-vlno 

such insurer and any sum•ary proceeding under [s~ction 9 or 

10]• •For~al delinquency ~roceeding• m~ans 3ny liquidation 

or rehabilitation proceeding. 

(5) •ooino business• includes any of the following 

acts, whether effected by mail or otherwise: 

(a} the issuance or delivery of contracts of insurance 

to persons resident in this state; 

(b) the solicitation of applications for such 

contracts or other negotiations preli•onary to the execution 

of such contracts; 

(c) the collection of pre•tu•s• ~e•U~~~hip t ecs" 

a5sess.entso or other consideration for such contracts; 

{d) the tran~dction of •att~rs subsequent to exe;ution 

of such contracts and arisiny out of the•i or 

(e) operating under a license or certificate of 

authority. as an insurer, issued by the co•~issioner. 

(6) •ooeiciliary state• means the state in which an 

insurer is incorporated or organized or, in the ca~e of an 

alien insurero its state of entry. 

(l) •fair consideration• 

obligation: 

is given for prop~rty or 

(a) when in exchange for such property or obliQ~tiono 

as a fair equivalent therefor and in good faith, pro~erty is 
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conveyed or services are rendered or an obligation 

incurred or an antecedent debt Is satisfied; or 

is 

(b) when such property of obligation is received in 

good faith to secure a present advance or antecedent debt in 

a•ount not disproportionately s•all as co•pared to the value 

of the property or obligation obtained. 

(8) •Foreisl country• .eans any other jurisdiction not 

in any state. 

(91 •General as.sets• -ans all property, realo 

personal, or otherwise, not specifically .artqagedo pledged, 

deposited, or otherwise encu.Oered for the security or 

benefit of specified p~rsons or classes of persons. As to 

~pecifically encu•bered property, ·~>neral ass~ts• includes 

all such pro~rty or its proceeds in excess of the a.aunt 

necessary to discharge the •u• or su•s secure4 thereby. 

Assets held in trust and on deposit for the ~;e<.uri ty or 

benefit of all policyholders or all policyholders and 

creditor~. in .are than a single state, shall be treated as 

qeneral assets• 

(10) •Guaranty association• •eans the Montan~ insurance 

guaranty 

fund• the 

association• the 

Montana life 

-..orkers• 

and health 

co•pensation security 

insurance guaranty 

association, and any other slailar entity now or hereafter 

created by the legislature of this state for t~ pay.ent of 

claims of insolvent insurers. •Foreign guaranty 3Ssociation• 

_..,_ 
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means any siMilar entities now in existence in or hereafter 

created by the legislature of any other state. 

(11) (a) •Insolvency- or •insolvent• .aans: 

fire (i) for an Insurer issuing only assessable 

insurance policies, the inability to pay any obligation 

within 30 days after It beco .. s payable; or 

(II} for any other insurerw the Inability to pay its 

obligations when they are due or when its ad•ltted assets do 

not exceed its liabilities plus the greater of: 

(A) any capital and surplus required by law for its 

organization; or 

(6) the total par or stated value of its authorized 

and Issued capital stock; 

(ill) as to any Insurer licensed to do business In this 

state as of [the effective date of this act} which does not 

meet the standard established under subsection (ii)r for a 

period not to exceed 3 years fro• [the effective date of 

this act}o the Inability to pay its obligations when they 

are due or that Its admitted assets do not P.xceed its 

liabilities plus any required capital contribution ordered 

by the co••issioner under provisions of the insurance law. 

(b) For purposes of this subsection •liabilities• 

include but are not ll•ited to reserves required by statute 

or by the co .. issioner upon a subject coepany at the ti~e of 

ad•ission or subsequent thereto. 
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(12) •Insurer• means any person who has done, purports 

to doo is doing, or is licensed to do insurance business and 

is or has been subject to the authority of or to 

liquidation• rehabilitation, reorganization. supervision, or 

conservation by any insurance cosmi ssioner. ~.ny other 

persons included under [section 3] are considered to be 

insurers. 

(131 •Preferred clai•• means any clai• with respect to 

which the ter•s of [this act) accord priority of payment 

fro• the general assets of the insurer. 

(lit) •Receiver• ~~eans receiver. liquidator. 

rehabilitator, or conservator as the context requires. 

(15) •Reciprocal state• seans any state other than this 

state In which in substance and effect [sections 18(1)• 5!o 

53, and 55 through 57) are in force and in which provisions 

a~e in force requiring that the co••issioner or equivalent 

official be the receiver of a delinquent insurer and in 

which sose provision exists for the avoidance of fraudulent 

conveyances and preferential transfers. 

(lb) •secured clai•• .cans any clai• secured oy 

•ort.ga<Je• trust deed, pledge, deposit as security, escrow, 

or otherwise. but not including special deposit claims or 

claims against general assets. The ter~ also includes claims 

which ha~e beco~e liens upon specific assets by reason of 

judicial process. 
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(17) •special deposit claim• means any clai• secured by 

a deposit •ade pursuant to statute for the security or 

benefit of a li•ited class of persons, but not including any 

clai~ secured by 4eneral assets. 

(181 •state• means any stateo district, or territory of 

the United States. 

(191 •Transfer• includes the sale and every oth~r ~ode, 

direct or indirect• of disposiny of or parting with property 

or with an interest therein or with the possession thereof 

or fixing a litn upon property or upon an interest there1no 

absolutely or conditionally, voluntarily, by or without 

judicial proceedings. The retention of a security t•tle to 

property d~livered to a debtor i5 considered a transfer 

suffered by th~ debtor• 

Section 3. Persons covered. lhe proceedings aut~~rized 

by [this act] ~ay be applied to: 

(1) all insurers who are doin1 or have done insurance 

business in this state and against whos claiss arising fro~ 

that business •ay exist now or in the future; 

Ill a11 insurers who rurport to do an insurance 

business in this state; 

(:>) all insurers who have insureds resident in this 

state; 

(It) all other persons organized or in the process of 

organizing with the intent to do an insurance business in 
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this state; 

(5) all nonprofit service plans and ~11 fr~ternal 

benefit societies and beneficial societies; or 

(b) all title Insurance co•panies. 

Section 4• Jurisdiction and venue. (1) No delinquency 

~roc~edlng may be co .. enced under [this act] by anyone other 

than the co•aissioner and no court shall nave jurisdiction 

to entertain, hear. or deter•ine any proceeding coamenced by 

any other person. 

(2) No court of this state has jurisdiction to 

entertoino hear. or deter•ine any co•plaint praying for the 

dissolution. liquidation, rehabilitation, sequestration, 

conservation, or receivership of any insvrer or praying for 

an injunction or restraining order or other relief 

preliminary to, incidental to• or relating to such 

proceedings other than in accordance with (this act]. 

(31 In addition to other grounds for jurisdiction 

provided by the law of this state, ~ court of this state 

having jurisdiction of the subject aatter has jurisdiction 

over a person served pursuant to the Montana Rules of Civil 

Procedur~ or otner applicable provisions of law in an action 

~rouqht by the receiver of a domestic insurer or an aliP.n 

insurer do•iciled in this state: 

(a) if the person served is obligated to the insurer 

in any way as an incident to any agency or brokerage 

-8-



1 

2 

3 

.. 
5 

6 

l 

8 

9 

10 

11 

12 

13 

1<\ 

1'5 

16 

11 

18 

19 

20 

Z1 

l2 

Z3 

lit 

zo; 

l.C 0381t/Ol 

arrange~ent that may exist or has existed between the 

insurer and the agent or broker in any action on or incident 

to the obligation; 

{b) if the person served is a reinsurer who has at any 

tl.a written a policy of reinsurance for an Insurer against 

which a rehabilitation or liquidation order is in effect 

when the action is c~nced or Is an agent or broker of or 

for the reinsurer in any action on or incident to the 

reinsurance contracti or 

{c) if the person served is or has been an officer• 

•anagero trustee. organizer• pr~tero or person In a 

position of co•parable authority or influence in an insurer 

against which a rehabilitation or liquidation order is in 

effect when the action Is c~nced In any action resulting 

fro• such a relationship ~ith the insurer. 

(It~ If the court on action of any party finds that any 

action should as a aatter of substantial justice be tried In 

a forue outside this state, the court •ay enter an 

appropriate order to stay further proceedings on the action 

in this state. 

(5) All actions herein authorized shall be brou1ht in 

the district court in the county in which the office of the 

coeeissioner is located. 

Section o;. Injunctions and ord~rs. (1) Any receiver 

appointed in a proceeding under [this act] eay at any tiee 
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apply for and any court of general jurisdiction •ay qrant 

such restraining order so prelieinary and per11anent 

injunctions, and other orders as eay be necessary to 

prevent: 

(a) the transaction of further business; 

(b) the transfer of property; 

(c) Interference ~ith the receiver or 

proceeding under (this act]i 

(d) waste of the insurer's assets; 

(e) dissipation and transfer of bank accounts; 

with il 

(f) the institution or further prosecution of any 

actions or proceedings; 

(g) the obtaining of preferences, judgments, 

attachaentse garnish.ents, or liens against the insurer, its 

assets, or its policyholders; 

(h) the levying of exc~ution against the insurero its 

assets, or its policyholders; 

(i) the 11aking of any sale or deed for nonpayaent of 

taxes or asse•·.s11ents that would 1 essen the value of the 

asset• of the insurer; 

(j) the ~ithholding from the receiver of boolcs, 

accountso docueents, or other records relating to the 

business of the insurer; or 

tkl any other threatened or conte•plated action that 

•lght lessen the value of the Insurer's assets or prejudice 

-10- ~1580 
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the rights of policyholders• creditors, or shareholders or 

the adwinistration of any proceeding under [this act]• 

(!) The receiver may apply to any court outside of the 

state for the relief described in subsection Ill· 

Section 6. Cooperation of officer so o-rso and 

eftployees. (1) Any officer, wanagero director. trustee• 

oMnero .. ployeeo or agent of any insurer or any other 

persons with authority over or in charge of any seg•ent of 

the insurer's affairs shall cooperate with the co .. issioner 

in any proceeding under [this act] or any investigation 

preliwinary to the proceeding. The terw •person• as used in 

this section includes any person who eKercises control 

directly or indirectly over activities of an insurer through 

any holding co•pany or other affitlate of the Insurer. •ro 

cooperate• includes but is not li•ited to the folloMina: 

(a) replying pro•ptly in Mriting to any inquiry fro• 

the cowwissioner requestin~ such a reply; and 

(b) making available to the coaaissioner any bookso 

accounts, docu•entso or other records or infor•ation or 

property of or pertaining to the insurer and in his 

possession, custody, or control. 

(Z) No person may obstruct or interfere with the 

commissioner in the conduct of any delinquency proceeding or 

any investigation preliminary or incidental thereto. 

(3) This section shall not ~ construed to abridge 
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otherwise existing legal rights• including the right to 

resist a petition for liquidation or other delinquency 

proceedings, or other orders• 

t4t Any person included within subsection 111 who 

falls to cooperate with the co .. issioner or any person who 

obstructs or interferes with the co .. issloner in the conduct 

of any delinquen'y proceeding or any investigation 

preli•inary or incidental thereto or who violates any order 

the co .. issioner Issued validly under [this act] •ay: 

(a) be sentenced to pay a fine not exceeding 110•000 

or to undergo i•prisonwent for a ter• of not •ore than 1 

year, or both; or 

(b) after a hearing• be subject to the la>position by 

the cowei§sioner of a civil penalty not to exc~ed Slo.ooo 

and to the revocation or suspension of any insurance 

licenses Issued by the co .. i&sioner. 

Section 7. Bonds. In any proceeding under [this act]• 

the co .. issloncr and his deputies are responsible on their 

official bonds for the faithful perforaance of their duties. 

If the court finds It desirable for the protection of the 

assets, it ~ay at any ti~e require an additional bond fro• 

the co~issioner or his deputies. and such hoods shall bP 

paid for out of the assets of the insurer as a cost of 

adainlstration. 

Section 8. tontinuation of delinquency proceedinqs. 

-u-
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Every proceeding heretofore co .. enced under the laMS in 

effect before the enactaent of 

considered to have co• .. nced under 

[this 

(this 

act 1 

act} 

shall be 

for the 

purpose of conductio~ the proceeding henceforth• except that 

in the discretion of the ca..lssloner the proceeding •ay be 

continued, in Mhole or in parto as it would have been 

continued had [this act) not been enacted. 

Section 9. Co .. issloner•s su-ary orders and 

supervision proceedings. (1) Whenever the co .. issioner 

deter•lnes 9 after a hearing held under subsection (5)o that 

any do.estlc Insurer has co.-itted or enga99d in or Is about 

to co .. lt or engaqe In any acto practice, or transaction 

that vould subject it to delinquency proceedings under [this 

act)• he .ay •ake and serve upon the Insurer and any other 

persons involved such orders as are reasonably necessary to 

correct or elieinate such conduct. 

(Z) If upon exaelnation or at any other tlee the 

co .. issioner deter•lnes that any doeestic insurer is in such 

condition as to render the continuance of its business 

hazardous to the public or to holders of its policies or 

certificates of insurance, or If such doeestlc insurer gives 

its consent, then the co .. issioner shall notify the insurer 

of his deterelnationo and furnish to the insurer a Mrltten 

list of the co .. issioner•s require.ents to abate 

deter•lnation. 
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(3) If the co .. issioner •akes a deter•ination to 

supervise an insurer subject to an order under subsections 

(lt or {2)o he shall notify the insurer that it is under the 

supervision of the co .. issioner. During the period of 

supervision, the co .. issioner eay appoint a supervisor to 

supervise such Insurer. The order appointing a supervisor 

shall direct the supervisor to enforce orders issued under 

subsections (1} and (2) and eay also require that the 

insurer .ay not do any of the folloMing things during the 

period of supervision without the prior approval of the 

co .. issloner or the supervisor: 

(a) dispose of, convey, or encu.Cer any of its assets 

or its business in force; 

shall 

Cbt withdraw fro• any of its bank accounts> 

(c) lend any of its funds; 

(d) invest any of its funds; 

(e) incur any debt, obligation• or liability; 

(f) .. rge or consolidate Mith another coepany; or 

(g) enter into any new reinsurance contract or treaty. 

('t) Any insurer subject to an order under this section 

c-ply Mith the 1 aMful require•ents of the 

co .. issioner and, if placed under supervision• has 60 days 

fro• the date the supervision order is served Mithin which 

to coeply with the requirements of the co•missioner. If the 

insurer fails to coeply Mithin that tiae, the commissioner 

-14- .:J860 
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aay institute proceedings under {section 1Z or 17] to have a 

rehabilitator or liquidator appointed or extend the period 

of supervision. 

(5} The notice of hearing under subsection t1l and any 

order issued pursuant to such subsection shall be served 

upon the insurer pursuant to the applicable rules of civil 

or ad•inistrative procedure• The notice of hearing shall 

state the tiee and place of hearing, and the conduct• 

condition• or ground upon which the co .. issioner vould base 

his order. Unless Mutually agreed between the co .. issioner 

and the Insurer. the hearing shall occur not less than 10 

days or eore than 30 days after notice is served ~d shall 

be either/ in Lewis and Clark County or in so .. other place 

convenient to the parties to be desigMted by the 

co .. issioner. The co .. issioner shall hold all hearings under 

subsection (1) privately unless the in&Urer requests a 

public hearing, in which case the hearing shall be public. 

(6) (al Any insu.-er subject to an order under 

subsection (2) •ay request a hearing to review thdt order. 

Such a hearing shall be held as provided in subsection (5}• 

but the request for a hearing shall not stay the effect of 

the ·~· 
(b) If the co-Iss loner issues an order under 

subsection f2)• the insurer •ay, at any tiee, waive a 

coe•issioner•s hearing and apply for i..ediate judicial 
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relief by ~ans of any remedy afforded by law without first 

exhausting adMinistrative reeedies. Subsequent to a hearing, 

any party to the proceedings whose interests are 

substantially affected shall be entitled to judicial review 

of any order Issued by the co .. lssloner• 

(71 During the period of supervision the Insurer •ay 

request the co .. lssioner to review an action taken or 

proposed to be taken by the supervisor, specifying wherein 

the action cOMplained of Is believed not to be In the best 

interest of the insurer. 

(8» 1f any person has violated any supervl5ion order 

Issued under this section which as to hi• vas then stitl in 

effect, he Is subject to a civil penalty l•~sed by the 

district court not to exceed SlOoOOO• 

{9} The ca.eis5ioner aay apply for and any court of 

generel jurisdiction aay grant such restraining orderso 

preli•inary and per•anent injunctions• and other orders as 

•ay be necessary to enforce a supervision order. 

(10) lf any person subject to the provisions of [this 

act)• Including any person described in section 6(1)• 

knowingly violates any valid order of the co .. issioner 

issued under the provisions of this section ando as a result 

of such violation, the net worth of the insurer is reduced 

or the insurer suffers loss it would not otherwise have 

suffered• said person is personally liable to the insurer 

-16-
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for the a.ount of any such reduction or loss. The 

co .. issioner or supervisor is authorized to bring an action 

on behalf of the insurer in the district court to recover 

the aeount of the reduction or loss together with any costs. 

Section 10. Court's seizure order. (1) The 

co .. issioner aay file in a district court of this state a 

petition alleging• with respect to a doeestlc Insurer: 

(a) that there exist grounds that would justify a 

court order for a foreal delinquency proceeding against an 

insurer under [this act); 

(b) that the Interests of policyholders. creditors• or 

the public will be endangered by delay; and 

(c) the contents of an order considered necessary by 

the c~lssloner. 

(~) Upon a filing under subsection (1Jo the court May 

issue forthwith 0 ex parte and without a hearing, the 

requested order which shall direct the co .. issloner to take 

possession and control of all or a part of the property 9 

bookso accountso docueentso and other records of an insurer 

and of the preeises occupied by It for transaction of its 

business and until further order of the court enjoin the 

insurer and its officers, eanagerso agents, and employees 

froe disposition of Its property and froe transaction of its 

business except with the written consent of the 

co-issioner. 
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{3) The court shall specify in the order what its 

duration shall beo which shall be such ti .. as the court 

considers necessary for the coeeissioner to ascertain the 

condition of the insurer. On eotion of either party or on 

its ovn eotiono the court eay froe tiae to tiee hold such 

hearings as it considers desirable after such notice as it 

considers appropriate, and eay extendo shorten, or modify 

the teres of the seizure order. The court shall vacate the 

seizure order if the coeeissioner fails to coeeence a formal 

proceeding under [this act} after having had a reasonable 

opportunity to do so. An order of the court pursuant to a 

foraal proceeding under [this act] shall ipso facto vacate 

the seizure order. 

(4) Entry of a seizure order under this section shall 

not constitute an anticipatory breach of any contract of the 

insurer. 

(5J An insurer subject to an ex parte order under this 

section .ay petition the court at any ti•e after the 

issuance of such order for a hearing and review of the 

order. The court shall hold such a hearing and review not 

eore than 15 days after the request. A hearing under this 

subsection •ay be held privately in cha•berso and it shall 

be so held if the insurer proceeded against so requests• 

(6J If, at any tiee after the issuance of such an 

order, it appears to the court that any person whose 
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interest is or will be substantially affected by the or1er 

did not appear at the hearing and has not been served, thP. 

court ~ay order that notice be given. An order that notice 

be given shall not stay the effect of any order previously 

issued by the court. 

Section 11. Confidentiality of hearings. In all 

proceedings and judicial reviews under [sections 9 and 10]• 

all records of the insurer, other docu•ents, and all files 

and court records and p~yers of the co.cissioner, so far as 

:hey pertain to or Jre a part of the record of the 

proceedings, ;ecain confidential except as necessary to 

obtain co~pliance ther~with. unless trK district court• 

afteo· hearing argu10ents fro"' tne port.i•"• •n ct>a•bPrs. orders 

otherwise or unless the rnsurer reuue>ts \Chat the ...atter be 

.,ade public. Until :;ucto court order• al 1 papers filed with 

the clerk of the district court shall be held by hi• 

confidential file. 

Section lZ. Grounds for rehabilitation. 

comsissioner •ay apply by petition to a district court 

in a 

The 

for 

an order authorizing him to rehabilitate a do.estic insurer 

or an alien insurer domiciled in this state on any one or 

more of ~he following grounds: 

(1) The insurer is in such condition that the further 

transaction of business would be financially hazardous to 

its policyholders. creditors. or the public. 

-19-

z 

3 

.. 
5 

6 

7 

8 

9 

10 

11 

IZ 

13 

1 .. 

15 

11> 

17 

18 

19 

zo 

ll 

22 

Z3 

24 

15 

(l) 

na5 been 

There is reasonable 

e•bezzle•ent fro• 

LC 038it/Ol 

cause to believe that there 

the insurero wrongful 

sequestration or diversion of the insurer's assets• forgery 

or fraud affecting the insurer. or other illegal conduct in, 

bY• or with respect to the insurer that if e5tablished would 

endanger assets in an aaount threatening the solvency of the 

insurer. 

(3) The insurer has failed to re•ove dny person who in 

fact has executive authority in the insurer, whether an 

officer• •anager. general agent• e•ployee, or other persono 

if the person has been found after notice and hearing by the 

coamissloner to be dishonest or untrustworth~ in a way 

affecting the insurer's business. 

(4) Control of the insurer, whether by s~ock ownership 

or otherwise, and whether direct or indirect. is in a person 

found after notice and hearing to be untrustworthY• 

(5) Any person who in fact has executive authority in 

the insurer. wheth~r an officer. aanaqero qPneral agent• 

director or trustee, employee. or other person• has refused 

to be exa•ined under oath by the co••lssioner concerning its 

affairs. whether in this state or elsewhere• and after 

reasonable notice of the fact the insurer has failed 

pro•ptly and effectively to ter•inate the e•ployment and 

status of the person and his influence on •anage•ent. 

(b) After demand by the co••issioner under 33-l-lt03 or 

-20-



1 

z 

3 

.. 
s 

6 

1 

8 

9 

10 

11 

12 

13 

H 

lS 

16 

17 

18 

19 

20 

Zl 

22 

D 

Z<\ 

zs 

LC 0384/01 

under (this act}• the insurer has failed to promptly .ak~ 

available for exa•ination any of its own property, books• 

accounts, docuaentso or other records or those of any 

subsidiary or related co•pany within the control of the 

insurer or those of any person having executive authority in 

the insurer so far as they pertain to the insurer. 

(7) Without forst obtaining the written consent of the 

comaissionero the insurer has transferred or atteapted to 

transfer, in a •anner contrary to chapter !, part llo or 

chapter z, part lZo of Title 33, substantially its entire 

property or business or has entered into any transaction the 

effect of ~hich Is to .erge, consolidate, or reinsure 

substantially Its entire property or business In or with the 

property or business of any other person. 

(8) The insurer or Its property has been or Is the 

subj~ct of an application for the appointment of a receiver, 

trustee, custodian, conservator, or sequestrator or sieilar 

fiduciary of the insurer or its property otherwise than as 

authorized under the Insurance laws of this stateo and such 

appointaent has been aad~ or is i .. inento and ~uch 

appoint•ent eight oust the courts of this stdte of 

jurisdiction or •ight prejudice orderly delinquency 

proceedings under [this act]. 

(9) ~ithin the previou~ 4 years the insurer has 

~illfully violated Its charter or articles of Incorporation, 
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its bylaws. any insurance law of this state, or any valid 

order of the coemissioner under (section 9). 

(10} The insur~r has failed to pay within 60 days afte~ 

due date any obligation to any state o~ any subdivision 

thereof or any judgment entered in any state, if the court 

in which such judgeent was entered had jurisdiction over 

such subject •atter 9 except that such n~npay~ent shall not 

be a ground until bO days after any good ~Jlth effort by the 

insurer to contest the obligation has ~een ter~inatedo 

whether it is before the coeaissloner or on the courts• or 

the insurer has systematically atteapted to coapro•ise or 

renegotiate previously agreed settleaents with Its creditors 

on the ground that it is financially unable to pay its 

obligations in full. 

{lll The insurer has failed to file its annual report 

or other financial report required by statute within the 

ti.e allowed by la~ ando after ~ritten de•and by the 

co .. issionero has failed to give an adequate explanation 

i••ediately. 

(12) The board of directors or the holders of a 

eajority of the shares entitled to vote request or consent 

to rehabilitation under [this act]. 

Section 13. Rehabilitation orders. (lt An order to 

rehabilitate the business of a do.estic insurer or an alien 

Insurer doeiclled in this state shall appoint the 
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coamissione.- the rehabilitator and shall direct the 

rehabllitator forthwith to take possession of the assets of 

the insurer and to adainister thea under the general 

supervision of the cou.-t. The filing or .-ecording of the 

o.-de.- with the cle.-k of the district court o.- cle.-k and 

.-ecorde.- of the county In which the p.-incipal buslness of 

the coapany is conducted or the county 

principal office or place of business is 

in "'hich its 

located shall 

illpdrt the saMe r.otice as a deed, bil1 of sale, or othe.-

ev t<Lmce of tl tl e duly filed or HICor dec. ·,.i th the county 

clerk and ;-ecorder would ha'<e itopan.<:ct. The order to 

rehabilitate the insurer shall b'f "i--~'"'-ion of la.., vest 

title to all aS'sets. of ttw insurer ;n ~i•.c ··~·•abilitator. 

(ll Any order os5ued w·,.;er d1i" ~ .. ct.ion shall require 

accounting to the co-urt by :-_t><; re;·, .. ..,.l it.ator. Accountings 

shall be ·.at such intervalio a~ t.h~ co•JH. specifie:> in its 

ordor. 

(3) Entry of an order of rehabilitation does not 

constitute an anticipatory b•·eacn of any contracts of the 

insurer. 

Section 1~. Powe.-s and duties of the rehabilitator. 

,(1.) .'lhe. c.o._iss.iorter as rehabilitator 111ay appoint one or 

more special deputi eso who shall have all the po>~ers. and 

responsibilities. of the rehabilitator granted under this 

sectiono and. the commissione.- 111ay employ counsel, clerks, 
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and assistants. The co•pensation of the spec.ial deput¥~ 

counselo cle.-kso and assistants and all expenses of taking 

possession of the insurer and of conducting the proceedin~s 

shall bP fixed by the co .. lsslone.-, with the approval of the 

court and shall be paid out of the fund~ or assets of the 

insurer. The pe.-sons appointed und~.- this section shall 

serve at the pleasure of tne co .. lssioner. If the property 

of the insurer does not c.ontaln sufficient cash or liquid 

asset~ to defray the costs incurred, the co-lssione.- 11ay 

advance the cc~ts so incurred out of any appropriation for 

t.he ~~>ah:ten<Jnce of his office• Any aaounts so lldvanc.ed for 

expens~~ of ad111inistration 

co..,lss•o"<<r for d"' use nf his 

a-voi lab·h.~ u=:o-rK::-, of the t.r~suret"e 

(.~) ·;he rehi:lbili'cator 

shall 

office 

be r~.pai d to the 

out ot the first 

_, take stnh actl.on as· 

neces$ary to rPfor~ and revitalize the insurer. He shall 

have all thv po .. ers of the directors. off ice.-.s, and 

aanagers. whose authority shall be suspended, except as they 

<Jre rede,egated by the rehabilitator. He sha11 nave full 

power to direct and •anaget to hlre and discharge .-pl~ye.es 

subject to any contract rights tney •ay have, and to deal 

with the property and business of the insurer. 

(3) Jf it appea.-s to the rehabilitator that there has 

been criminal or tortious conduct o.- breach of any 

contractual or fiduciary obligation detri~ntal to the 
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insurer by any officero aanager• agent, broker• employee, or 

other person, he aay pursue all ~ppropri~te legal re~edies 

on behalf of the insurer. 

(4) If the rehabilitator determines •hat 

reorganization, consolidation, conversion. reinsur.Jnce, 

•erger, or other transforaation of the insurer is 

appropriate, he shall prepare a plan to effect such changes. 

Upon application of the rehabilitator for approval of the 

plan and after such notice and hearin~s as the court may 

prescribe, the court aay either approv~ or disapprovt the 

plan proposed or aay •odify it and approve it as aodifled. 

Any plan approved under this section aust bee in the 

judgaent of the courto fair and equitable to all parties 

concerned• If the plan is approved, the rehabilitator shall 

carry out the plan. In the case of a life insurero the plan 

proposed •ay include the i~position of liens upon the 

policies of the co•panyo if all right~ of shareholders are 

first relinquished. A plan for a life insurer •ay also 

propose iaposition of a moratoriu• upon loan and cash 

surrender rights under policies. for such period and to such 

an extent as •ay be necessary. 

(5) The rehabilitator shJII have the power unrler 

[sections l6 and 17] to avoid fraudulent tr~nsfers. 

Section 15. Actions by and against the rehabilitator. 

(ll Any court in this state before which any action or 
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proceeding in which the insurer is a party or is obligated 

to defend a party is pending when a rehabilitation order 

against the insurer is entered shall stay the action or 

proceeding for 90 days and such additional t i .,e as is 

necessary for the rehabi t itator to obt<>i n proper 

representation and prepare for further proceedings. ThP 

rehabilitator shall take such action respecting the pending 

litiqdtion as he considers necessary in the interests of 

justice and for the protection of creditors• policyholders. 

and the public• The rehabilitator shall i••edlately consider 

all litigation pending outside this state and shall petition 

the courts having jurisdiction over that litigation for 

stays whenever necessary to protect the estate of the 

Insurer. 

(21 No statute of liaitations or defense of laches 

shall run with respect to any action by or against an 

insurer ~etween the filing of a petition for appointment of 

a rehabilitator for that insurer and the order granting or 

denying that patition. 4ny action by or against the insurer 

that •ight have been commenced when the petition was filed 

ma)· be com11enced for at least 60 days after the order of 

rehabilitation is entered or the petition is denied. 

(3) Any guaranty association or foreign guaranty 

association covering life or health insurance or annuities 

has standing to appear in any court proceeding concerning 
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the ~ehabilitation of a life o~ health in~u~er if ~uch 

association is or •ay becoMe liable to act as a result of 

the rehabilitation. 

Section 16. Termination of ~ehabi 1 itation. ( 1) 

Whenever the commissioner b~lieves fu~the~ dttempts to 

rehabilitate an in~urer would substantially increase the 

risk of loss to creditors, policyholders. or the public or 

would be futile, the comaissione~ may petition the di~trict 

cou~t for an order of liquidation. A petition under this 

subsection shall have the same effect as a petition under 

[section 17]. The district court shall per•it the dir~ctors 

of the insurer to take such actions as are reasonably 

nec~ssary to def~nd against the petition an1 ·ndy orrle~ 

payment fros the estate of the insurer vf such costs and 

other expenses of defense as justice •ay require. 

(Z) The rehabilitator may at any ti~e petition tne 

district court for an order terainatin~ rehabilitation of an 

insurer. The court shall also persit the airectors of the 

insurer to petition the court for dn orde~ terminating 

r~habilitation of the insurPr and m~y order p~ym~nt fron· tn~ 

estate of the insurer of such costs and other expenses of 

such petition as justice aay require. If the court finos 

that rehabilitation has been accomplished and that qrounds 

for rehabilitation under [section 1Z] no longer exist• it 

shall order that the insurer be restored to possession of 
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its pro~erty and thP corotrol of the businrss. Th~ district 

court say also ~ake th~t finding and issue that order at any 

ti.e upon its own ~otion. 

Section 17. Grounds for liquidation. The co•~issioner 

aay petition the district court for an order directinq hi• 

to liquidate a clo••.,stic insurer or an alien insurer 

do•iciled in this 't"te un th .. basis: 

(1) of ,>ny ··rcund for an order of rehabilitation as 

specified in [sec.tion 12], whether or not there has been a 

prior order directing the rehabilitation of the insurer; 

thdt the in~ur~r is insolvent; or ( 2) 

(3) that the insurer is in such cond;tion that the 

further transaction of business would b.> hazardous, 

frnancially or othe,.wise, to its policyholders, its 

creditors. or the publico 

Section 18. Liquidation orders. (lj An order to 

liquidate the business of a do ... stic insurer shall appoint 

the co~reissioner and his successors in office liquidator 

shall direct the liquidator forthwith to take possession 

•nd 

of 

the a~sets of t~r in~urer ana to ndmtnlst~r th~r. under the 

1~neral su~ervi~oon of the court. The liquidator shall b~: 

vested by operation of law with the title to all of the 

propertyo contracts, and rights of action and all of the 

books and records of the insurer ordered 1 iquidatedo 

wherever located, as of the entry of the final order of 
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liquidation• The filing or recording of the order with the 

clerk of the district court and the clerk and recorder of 

the county in which its principal office or place of 

business of located oro in the case of real estateo with the 

clerk and recorder of the county where the property is 

located shall i•part the sa.e notice as a deedo bill of 

saleo or other evidence of title duly filed or recorded with 

that clerk and recorder would have i.parted. 

(Z) Upon issuance of the ordero the rights and 

liabilities of any such insurer and of its creditorso 

policyholders• shareholders• ae.Oerso and all other persons 

Interested In its estate shall beco•e fixed as of the date 

of entry of the order of liquldationo except as provided in 

(sections 19 and 37]• 

(3) An order to liquidate the business of an alien 

Insurer domiciled in this state shall be in the Sd•e ter•s 

and have the sa•e le9al effect as an order to liquidat~ a 

doaestic insurero except that the assets and the business in 

the United States shall be the only assets and business 

included therein• 

1~1 At the tiae of petitioning for an order of 

liquidation or at any tiae thereafter• the coemissioner. 

after a>aking appropriate findings 

insolvency• •ay petition the court 

of 

for 

an insurer • s 

a judicial 

declaration of such Insolvency. After providing such notice 
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and hearin9 as it considers propero the court •ay •ake the 

declaration. 

(51 Any order issued under this section shall require 

accounting to the court by the liquidator. Accountings shall 

be at such intervals as the court specifies in its order. 

Section 19. Continuance of coverage. (11 All policies, 

other than life or health insurance or annuities. in effect 

at the tiae of issuance of an order of liquidation shall 

continue in force only for the lesser of: 

(a} a period of 30 days fro• the date of entry of the 

liquidation orders; 

(b) the expiration of the policy coverage; 

tc) the date when the insured has replaced the 

in&urance coverage ~ith equivalent insurance in another 

Insurer or other~ise ter•inated the policy; or 

(d) the liquidator has effected a transfer of th~ 

policy obligation pursuant to [section Z1(1)(h)]• 

(Z) An order or liquidation under (section 18] 

ter•inates coverages at the time specified in subsection (l) 

for purposes of any other statute. 

C3} Policies of life or health insurance or annuities 

continue in force for such period and under such ter•s as 

provided by any applicable quaranty association or foreign 

9uaranty association. 

(~) Policies of 1 ife or health insurance or annuities 
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or any period or coverage of such policies not covered by a 

yuaranty association or foreign guaranty association sh-•11 

terMinate under subsections (1) and (Z)• 

Section 20. Dissolution of insurer. The co~ission~r 

may petition for an order dissolving the corporate ~xistcnce 

of a dosestic insurer or the United States branch of an 

alien insurer domiciled in this state at the time h~ dpplies 

for a liquidation order. The court shall order dissolution 

of the corporation upon petition by the cossissioner upon or 

after the granting of a liquidation order. If the 

dissolution has not previously been ordered, it shall oe 

effected by operation of law upon the discharge of the 

liquidator if the insurer is insolvent but May be ordered by 

the court upon the discharge of the liquidator if the 

insurer is under a liquidation order for so~ other reason. 

Section Zl. Powers of liquidator. (1) The liquidator 

may: 

(a) appoint a special deputy to act for his un~er 

[this act] and to determine his reasonable co•pensati~n. The 

special deputy has all powers of the liquidator granted hy 

this section. The special deputy shall serve at the pleasure 

of the 1 iquidator. 

(b) e•ploy agentso legal counselo actuaries, 

account•ntsw appraisers, consultants, and other personnel 

nac•ss•ry to assist in the liquidation; 
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(c) fix the reasonabl<' co•p•·nsdtion of e"'ploy<>es .Hl<l 

agentso leqal counselo .Jctuarieso "ccountontso appr.-tiserso 

and consultants with the approval of the court; 

(d) pay reasonable co,.,pensdtion to persons appointed 

and defray from the funds or assets of the insurer all 

expenses of taking possession ofo conserving, conducting, 

llquidatinqo disposing ofo or other~ise dealing ~ith the 

business and property of the insurer. If the property of the 

insurer does not contain sufficient cash or liquid assets to 

defray the costs incurred, the co .. issioner •ay advance the 

costs so incurred out of any appropriation for the 

aainten~nce of the co .. issioner•s office. Any aeounts so 

advanced for expenses of adeinistration shall be repaid to 

the co .. issioner for the use of his office out of the first 

available •oney of the insurer. 

(e) hold hearings, subpoena ~itnesses to c~pel their 

attendance, adeinister oathsw exa•ine any person under oatho 

and compel any person to subscrioe to his testi~ony after it 

has been correctly reduced to ~ritinqo and in connection 

therewith require the production of any bookso papers, 

records or other docu•ents which he considers relevant to 

the inquiry; 

(f) to collect all debts and •oney due and claies 

belonging to the insurer, wherever located, and for this 

purpose: 
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( i) institute ti•ely action in other jurisdictions in 

order to forestall garnish~nt and attach.ent proceedings 

against such debts; 

(ii) do such other acts as are necessary to collect. 

conserve, or protect Its assets or property. and has the 

power to sell, co•poundo co•pro•iseo or assign debts for 

purposes of collection upon such teras and conditions ~s he 

considers best; and 

(Iii) pursue any creditor's reaedles available to 

enforce his clal•s; 

(g) conduct public and private sales of the property 

of the insurer; 

(h) use assets of the estate of an insurer under a 

liquidation order to transfer policy obligations to a 

solvent assu•ing insurer. if the transfer can be arranged 

without prejudice to applicable priorities under [section 

42.); 

(it acquire, encueber, leaset iaproveo sell, or 

transfer any property of the insurer at its •arket value or 

upon such teras and conditions as are fair and reason~ble. 

He shall also have power to execute• acknowledge, -1nd 

deliver any and all deed,., ass ignmentso release,., and other 

instru.ents necessary or proper to effectuate any sale of 

property or other transaction in connection with 

liquidation. 
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{j) borrow •oney on the security of the insurer's 

assets or without security and execute and deliver all 

docuaents necessary to that transaction for the purpose of 

facilitating the liquidation; 

(k) enter into such contracts as are necessary to 

carry out the order to liquidate, and affirm or disdvow any 

contracts to which the insurer is a party; 

(1) continue to prosecute and institute in the name of 

the insurer or in his own na ... any and all suits and other 

legal proceedings, in this state or elsewhereo and abandon 

the prosecution of clai•s he considers unprofitable to 

pursue further. If the insurer is dissolved under [section 

ZO)o he shall have the power to apply to any court in this 

state or else•here for leave to substitute hi•self for the 

insurer as plaintiff. 

(•I prosecute any action which •ay exist in behalf of 

the creditors, •e•berso policyholders• or shareholders of 

the insurer against any officer of the insurer or any other 

person; 

(n) reMOve any or all records and property of the 

insurer to the offices of the commissioner or to such other 

place as •ay be convenient for th~ purposes of efficient and 

orderly execution of the liquidation. Guaranty associations 

and foreign guaranty associations shall have such reasonable 

access to the records of the insurer as is necessary for 
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them to carry out their statutory obligations. 

(o) deposit in one or aore banks in this state such 

sums as are required for meeting current odministration 

expenses and dividend distributions; 

(p) invest all sums not currently needed, unless the 

court orders otherwise; 

(q) file any necessary docuaents for record in the 

office of any county clerk and recorder in this state or 

elsewhere where property of the insurer Is located; 

(r) assert all defenses available to the insurer as 

against third persons, including statutes of liaitation, 

statutes of fraudso and the defense of usury. A waiver of 

any defense by the insurer after a petition i~ liquidation 

has been filed shall not bind the liquidator. Whenever a 

guaranty association or forei9n guaranty association has an 

obligation to defend any suit, the liquidator shall give 

precedence to such obligation and aay defend only in the 

absence of a defense by such quaranty associations. 

(s) exercise and enforce all the rights. reeedies, and 

powers of any creditor, shareholder, policyholder, or 

eeaber, including any pover to avoid any transfer or lien 

that aay be given by the general law and that is not 

included with [sections ~6 through !8); 

(tl intervene in any proceeding wherever instituted 

that aight lead to the appointaent of a receiver or trustee 
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and act as the receiver or trustee whenever the appointaent 

Is offered; 

(u) enter into aqreeeents with any receiver or 

coaaissioner of any other state relating to the 

rehabilitation, liquidation, conservation, or dissolution of 

an insurer doing business in both states; 

(v) exercise all powers nov held or hereafter 

conferred upon receivers by the laws of this state not 

inconsistent with the provisions of {this act}• 

(2) The enuaeratlon In this s.ction of the powers and 

authority of the liquidator shall not be construed as a 

liaitation upon hia 9 nor shall it exclude in any wanner his 

right to do such other acts not herein specifically 

enuaerated, or otherwise provided for, as eay be necessary 

for the accoaplishaent of or in aid of the ~·rpose of 

liquidation. 

Section ~z. ~otice to creditors and others. (1) Unless 

the court otherwise dlrectso the liquidator shall give or 

cause to be given notice of the liquidation order as soon dS 

possible: 

(a) by first-class Mail and either by telegr~• or 

telephone to the insurance comaissioner of each jurisdiction 

in which the insurer is doing business; 

(b) by first-class 111ail to any guaranty association or 

forei')n 3uaranty association which is or 11ay beco•e 
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obllqated as a result of the liquidation; 

(c) by first-class aail to all insurance agents of the 

insurer; 

(d) by first-cl~ss aail to all persons known or 

reasonably expected to have claims against the insurer. 

including all policyholders. at their last-known address as 

indicated by the records of the Insurer; and 

(e) by publication in a newspaper of general 

circulation In the county In which the insurer has Its 

principal place of business and in such other locations as 

the liquidator considers appropriate. 

(2) Notice to potential claiaants under subsection (1) 

shall require clal.ants to file with the liquidator their 

clalas together with proper proofs thereof under [section 

3b}• on or before a date the liquidator shall specify in the 

notice. The liquidator need not require persons claialnq 

cash surrender values or other invest.ent values in life 

Insurance and annuities to file a clai•• All clalaants have 

a duty to keep the liquidator infor~ed of any changes of 

address. 

( 3) If notice is given in accordance with this 

sectiont the distribution of assets of the insurer unrter 

this chapter shall be conclusive with respect to all 

clai•antse whether or not they received notice. 

Section Z3o Duties of agents. (I) Every person who 
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receives notice in the fora prescribed in [section 22] that 

an insurer which he represents as an agent is the subject of 

a liquidation order shall within 15 days of such notice give 

notice of the liquidation order. The notice shall be sent oy 

first-class aail to the last address contained in the 

agent•s records to each policyholder or other person naMed 

in any policy issued through the agent by the insurer, if he 

has a record of the address of the policyholder or other 

person. A policy shall be considered issued through an agent 

If the agent has a property interest in the expiration of 

the expiration of the policy or if the agent has had in his 

possession a copy of the declarations of the policy at any 

tiae during the life of the policy, except where the 

ownership of the expiration of the policy has been 

transferred to another. The written notice shall include the 

naae and address of the insurer. the name and address of the 

agent, identification of the policy iapaired, and the nature 

of the impair•ent. Including terainatlon of coverage, as 

described in (section 19]• Notice by a general agent 

satisfies the notice requireaent for any agents under 

contract to hia. Each agent obligated to qive notice under 

this section shall file a report of compliance with the 

liquidator. 

Ill Any agent failing to give notice or file a report 

of ca.pllance as required in subsection (1) aay be subject 
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to payment of a penalty of not aore than lloOOO and •ay have 

his license suspended, a~ter a hearing held by the 

co•'lllissioner. 

(3~ The liquidator ~ay waive the duties iaposed by 

this section if he determines that other notice to the 

policyholders o~ the insurer under liquidation is adequate. 

Section Z4· Actions by and against liquidator. (l) 

Upon Issuance of an order appointing a liquidator of a 

doaestic insurer or of an allen insurer doaiciled In this 

stateo no action at law or equity aay be brought against the 

insurer or liquldatoro whether in this state or elsewhere, 

nor shall any such existing actions be aaintalned or further 

presented after issuance of such order. The courts of this 

state shall give full faith and credit to injunctions 

against the liquidator or the coapany or the continuation of 

existing actions against the liquidator or the coapany when 

such injunctions are Included in an order to 1 lquidate an 

insurer issued pursuant to corresponding provisions in other 

states. Whenever in the liquidator's judg_.nt protection of 

the estate of the insurer necessitates intervention in an 

action against the insurer that is pending outside this 

stateo he aay intervene in the action. The liquidator •ay 

defend any action in which he Intervenes under this section 

at the expense of the estate of the insurer. 

(Z) The liquidator mayo upon or after an order for 
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liquidation. within 2 years or such tiae in addition to Z 

years as applicable law aay per•ito institute an action or 

proceeding on behalf of the estate of the insurer upon any 

cause of action against which the period of liaitation fixed 

by applicable law has not expired at the tiae of the fllinq 

of the petition upon which such order Is entered. Wheno by 

any a1ree•ent 0 a period of lialtation is fixed for 

instituting a suit or proceeding upon any clai• or for 

filing any clal•• proof of clai•• proof of loss, deaando 

notic~o or the like or when in any proceeding, judicial or 

otherwise. a period of li•itation is fixed, either In the 

proceeding or by applicable lawo for taking any actlono 

filing any elate or pleading. or doing any act ~nd when In 

any such case the period had not expired at the date of the 

filing of the petition, the liquidator aayo for tho benefit 

of the estateo take any such action or do any such acto 

required of or per•ltted to the Insurer, within a period of 

180 days subsequent to the entry of an order for 

liquidation. or within such further period as is shown to 

the satisfaction of the court not to be unfairly prejudi~ial 

to the other party. 

(3) No statute of li•itations or defense of laches 

shall run with respect to any action against an Insurer 

between the filing of a petition for liquidation against an 

insurer and the denial of th~ petition. Any action against 
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the in~urer that •ight have been ca..enced ~hen the petition 

was fIled aay be co ... nced for at lea~t 60 day~ ~fter the 

petition is deoi~d. 

(41 Any guaranty association or foreign guaranty 

association shall have ~tanding to appear in any court 

proceeding concerning the liquidation of an insurer if such 

a~sociation Is or aay beco.e liable to act as a result of 

the liquidation. 

Section 25o Collection and list of assets. (11 As soon 

as practicable after the liquidation order but not later 

than 120 days thereafter. the liquidator shall prepare In 

duplicate a list of the insurar•s assets. fhe list shall be 

aeended or suppleeented froe tlae to tlee as the llqui1ator 

•ay deter•ine. One copy shall be filed in the office of the 

clerk of the district court and one copy sh~ll be ret~lned 

for the liquidator's files. All a•end~ents and suppleaents 

shall be si•ilarly filed. 

(Z) The liquidator shall reduce the assets to a degree 

of liquidity that is consistent with the effective e~ecution 

of the liquidation. 

(3) A subeission to the court for disburse~ent of 

assets in accordance with [section 34] fulfills the 

require•ents of subsection (11 of this section. 

Section Z6. Fraudulent tran~fers prior to petition. 

(1) Every transfer aade or suffered and every obligation 
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incurred by an insurer within 1 year prior to the filing of 

a successful petition for rehabilitation 0~ liquidation 

unde~ [this act] is fraudulent as to then existinq and 

future creditors if ~ade or incurred without fair 

consideration or with actual intent to hinder. delay. o~ 

defraud either e~isting o~ future creditor~. A transfer 

•ade or an obligation incurred by an insurer ordered to be 

rehabilitated or liquidated under [this act] which is 

fraudulent under this section may be avoided by the 

receivero except as to a person who in good faith is a 

purchaser, lienoro or obligee for a p~esent fair equivalent 

value, and except that any purchasero lienor• or obligee, 

who in good faith ha~ given a consideration less than fair 

for ~uch transfer, lieno or obligation, eay retain the 

property, lien, or obligation as ~ecurity for repayment. The 

court eay• on due noticeo order any such transfer or 

obligation to be preserved for the benefit of the estate, 

and in that event, the receiver succeeds to and may enforce 

the rights of the purchaser. lienor, or obligee. 

(2) (a) A transfer of property other than real 

property is coo~idered to be made or suffered when it 

beco~es so far perfected that no subsequent lien obtainable 

by legal or equitable proceedings on a sieple contract could 

becoae superior to the rights of the transferee unde~ 

[section 28(3))• 
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(b} A t~ansfe~ of ~eal p~ope~ty is conside~~d to be 

made o~ suffe~ed when it becomes so fa~ pe~fected that no 

subsequent bona fide pu~chase~ f~o• the insu~e~ could obt~in 

~ights supe~io~ to the ~iqhts of the t~ansfe~ee. 

(c) A t~ansfe~ which c~eates an equitable lien Is not 

conside~ed to ~~fected if the~e are available .eans by 

which a legal lien could be c~eated. 

(dl Any t~ansfe~ not pe~fected p~ior to the filing of 

a petition for liquidation is considered to be .ade 

!•mediately befo~e the filing of the successful petition. 

(e) The provisions of this subsection apply whethe~ o~ 

not the~e a~e or we~e c~editors who •ight have obtained any 

liens or persons who might have beco .. bona fide purchasers. 

(31 Any t~ansaction of the insure~ with a reinsu~er is 

conside~ed f~audulent and may be avoided by the ~eceive~ 

under subsection (1) if: 

(a) the t~ansaction consists of the te~•in.otion, 

adjustment. o~ settle•ent of a ~einsu~ance cont~act in which 

the reinsu~er is ~eleased fro• any part of its duty to pay 

the originally specified share of losses that had occu~~ed 

p~io~ to the ti•e of the transaction, unless the reinsure~ 

gives a p~esent fai~ equivalent value for the release; and 

(b) any pa~t of the t~ansaction took place within 1 

year p~ior to the date of filing of the petition through 

which the ~eceivership was co••enced. 
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Section 27. Fraudulent transfe~ after petition. Ill 

After a petition for rehabilitation or liquidation has been 

filed, a transfer of any of the real p~ope~ty of the insurer 

•ade to a person acting in good faith is valid against thP 

~eceiver if ~ade for a p~esent fair e0 uiv~lent Vdlue o~, if 

not •ade fo~ a present fair equivalent value, then to the 

~xtcnt of the p~esent consideration actually paid the~efor. 

for which a•ount the transfe~ee shall have a lien on the 

p~operty so t~an5fer~ed. The co ... nce.ant of a proceeding in 

rehabilitation or liquidation Is constructive notice upon 

the reco~dlng of a copy of the petition for or orde~ of 

~ehabilitation or liquidation with the county clerk and 

recorde~ in the county where any ~eal p~operty In question 

is located. The exercise by a court of the United States 0 ~ 

any state o~ jurisdiction to authorize or effect a judicial 

sale of ~eal property of the insu~er within any county in 

any state shall not be iepaired by the pendency of such a 

p~oceeding unless the copy is ~ecorded in the county prio~ 

to the consu .. ation of the judicial sale. 

(l) After a petition tor ~ehabilitation or liquidation 

has been filed and before eithe~ the receiver takes 

possession of the property of the insurer or an orde~ of 

rehabilitation or liquidation is granted: 

(a) a t~ansfe~ of any of the p~ope~ty of the insu~e~, 

other than ~eal property, made to a person acting in good 
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faith is valid against the receiver if .ade for a present 

fair equivalent value oro if not aade for a present fair 

equivalent valueo then to th~ extent of the present 

consideration actually paid thereforo for ~hich a.ount the 

transferee shall have a lien on the property so transferred; 

(b) a person indebted to the insurer or holding 

property of the insurer •ayo If acting in good faitho pay 

the Indebtedness or deliver the 

thereof• to the lnsurer or upon his 

property, or 

order • ~I th 

effect as if the petition ~re not pending; 

any part 

the sa..e 

(c) a person having actual kn~ledge of the pendln9 

rehabilitation or liquidation Is considered not acting In 

good falthi 

(d) a person asserting the validity of a transfer 

under this section has the burden of proof. Except as 

else~here provided In this section. no transfer by or on 

behalf of the insurer after the date of the petition for 

liquidation by any person other than the liquidator shall be 

valid against the liquidator. 

(3) Nothing in [this act} lepairs the negotiability of 

currency or negotiable instr~nts. 

Section ZB. Voidable preferences and liens. (l) (d) A 

preference is a transfer of any of the property of an 

insurer to or for the benefit of a creditor. for or on 

account of an antecedent debto eade or suffered by the 
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insurer within 1 year before the filing of a successful 

petition for liquidation under [this act]o the effect of 

which transfer may be to enable the creditor to obtain a 

greater percentage of this debt than another creditor of the 

saee class would receive. If a liquidation order is entered 

while the insurer is already subject to a rehabilitation 

order, then such transfers shall be considered preferences 

If aade or suffered ~lthin 1 year before the filing of the 

successful petition for rehabilitation or ~ithin 2 years 

before the filinq of the successful petition for 

liquidation, ~hichever ti•e is shorter. 

(b) Any preference •ay be avoided by the liquidator 

If: 

(I) the insurer vas Insolvent at the tl•e of the 

transfer; 

(ii) the transfer ~as made within 't Months before the 

filing of the petition; 

(iii) the c>·editor receiving it or to be benefited 

thereby or hi~ agent acting ~ith reference thereto hado at 

the time when the transfer was madeo reasonable cause to 

believe that the insurer was insolvent or was about to 

beco•e insolvent; or 

(iv) the creditor receiving it ~as an officer or any 

e•ployee or attorney or other person who was in fact in a 

position of co~arable Influence in the Insurer to an 

-46-



1 

z 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

zo 

21 

Zl 

23 

24 

25 

LC 038~/01 

officer whether or not he held ~uch po~ition. or any 

shareholder holding directly or indirectly •ore than 5~ of 

any class of any equity security issued by the insurer, or 

any other person, firm. corporation• association. or 

aggregation of persons with whom the insurer did not deal at 

ar••s length. 

Cc) When the preference is voidableo the liquidator 

may recover the property or, if It has been converted, Its 

value fro• any person who has received or converted the 

property, except where a bona fide purchaser or lienor has 

given less than fair equivalent valua, he shall have a lien 

upon the property to the extent of the consideration 

actually given by him. When a preference by way of lien or 

security title is voidable, the court •ay on due notice 

order the lien or title to be preserved for the benefit of 

the estate, in which event the lien or title passes to the 

liquidator. 

12) (a) A transfer of property other than real 

property is considered to be made or suffered when it 

becomes so far perfected that no subsequent lien obtainable 

by legal or equitable proceedings on a simple contract could 

beco•e superior to the rights of the transferee. 

(b) A transfer of real property is considered to be 

~ade or suffered when it beco .. s so far perfected that no 

subsequent bona fide purchaser from the insurer could obtain 
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rights superior to the rights of the transferee. 

(c) A transfer which creates an equitable lien is not 

considered to be perfected if there are available .aans by 

which a legal lien could be created• 

(d) A transfer not perfected prior to the filing of a 

petition for liquidation is considered to be aade 

i••ediately before the filing of the successful petition• 

(e) The provisions of this subsection apply whether or 

not there are o~ were creditors who •lght have obtained 

liens or persons who •ight have becoae bona fide purchasers. 

(3t (a) A lien obtainable by legal or equitable 

proceedings upon a sl~le contract is one arising in the 

ordinary course of such proceedings upon the entry or 

docketing of a judg .. nt o~ decree or upon ~ttachmento 

garnish•ent, execution, or like processo ~nether before, 

upono or after judgaent or decree and whether before or upon 

levy. It does not include liens which under applicable law 

are given a special priority over other liens which are 

prior In tl•e• 

{bl A 1 ien obtainable by legal or equitable 

proceedings could beco•e superior to the rights of a 

transfereeo o~ a purchaser could obtain rights superior to 

the rights of a transferee within the .aaning of subsection 

(21• if such consequences would follow only fro• the lien or 

purchase itself or from the lien or purchase followed by any 
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step wholly within the cont~ol of the respective lienholde~ 

o~ purchase~, with or without the aid of ainisterial action 

by public officials. Such a lien could noto however, become 

superior and such a purchase could not create superior 

~ights for the pu~pose of subsection (2) through any acts 

subsequent to the obtaining of such a lien o~ subsequent to 

such a purchase which require the agreesent or concurrence 

of any third party or which require any further judicial 

action or ruling. 

(It) A transfer of property for or on account of a new 

and conteaporaneous cohsideration·which is considered under 

subsection (2) to be aade or suffered after the transfer 

because of delay in perfecting it does not thereby becoae a 

transfer for or on account of an antecedent debt If any acts 

required by the applicable law to be perforacd in order to 

perfect the transfer as against liens or bona fide 

purchasers• rights are perforaed within 21 days or any 

period expressly allowed by the lawo whichever is less. A 

transfer to secure a future loan, if such a loan is actually 

aade, or a transfer which becoaes security for a future loan 

shall have the sa•e effect as a transfer for or on account 

of a new and conteaporaneous consideration. 

(S) If any lien considered voidable under subsection 

(l)(b) has been dissolved by the furnishing of a bond or 

other obligation. the surety on which has been lnde~nified 
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directly or indirectly by the transfer of or the creation of 

a lien upon any property of an insurer before the filing of 

a petition under [this act] which results in a liquidation 

ordero the indemnifying transfer or lien shall also be 

considered voidable. 

(b) The property affected by any lien considered 

voidable under subsections (1) and (S) shall be discharged 

fro• 5UCh lien, and that property and any of the 

inde•nifying property transferred to or for the benefit of a 

surety shall pa55 to the liquidator, except that the court 

aay on due notice order any such lien to be preserved for 

the benefit of the estate and the court •ay direct that such 

conveyance be executed as aay be proper or adequdte to 

evidence the title of the liquidator. 

(l) The district court has sumaary jurisdiction of any 

proceeding by the liquidator to hear and deter~ine the 

rights of any parties under this section. Reasonable notice 

of any hearing in the proceeding shall be given to all 

parties in interest. including the obligee of a releasing 

bond or other like obligation. When an order is entered for 

the recovery of indeanifying property In kind or for the 

avoidance of an indeanifying lieno the court, upon 

application of any party in interest, shall in the sa.e 

proceeding ascertain the value of the property or lien, and 

if the value is less than the aaount for which the property 

-so-



1 

2 

3 

It 

., 
b 

7 

8 

9 

10 

ll 

12 

13 

lit 

15 

16 

17 

18 

19 

lO 

21 

l! 

23 

lit 

25 

LC. 0381t/Ol 

is inde•nity or less than the amount of the li~n. t~ 

transferee or lienholder may elect to retain the property or 

lien upon payment of its value. as ·•scertained by the court. 

to the liquidator• within such reasonable tioaes as the court 

shall fiX• 

(8) The liability of a surety under a releasing bond 

or other like obligation is discharqed to the extent of thP. 

value of the indemnifying property recovered or the 

indeanifyinq lien nullified and avoided by the liquidator or 

when the property is retained under subsection (7) to the 

extent of the amount paid to the 1 iquidator. 

(9) If a creditor has been preferred and afterward in 

good faith gives the insurer further credit without security 

of any kind• for property which becomes a part of the 

insurer's estate, the aMount of the new credit re•ainino 

unpaid at the ti•e of the petition may be set off against 

the preference which would otherwise be recoverable fro~ 

him. 

(10) If an insurer, directly or indirectly• within It 

ononths before the filinq of a successful petition for 

liquidation under [this act] or at any time in conteMplation 

of a proceeding to 1 iquidate it, pays money or transfers 

property to an attorney at law for services rendered or to 

be rendered, the transaction may be examined hy the court on 

its own aotion or shall be examined by the court on petition 
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of the 1 iquidator and shall be held valid only to the ~xtent 

of ~ reasonable a.ount to be deter•ined by the court• and 

the excess •ay be recovered by the llquidrttor for the 

benefit of the estate, provided that where the attorney is 

in a position of influence in the insurer or an ~ffilirtte 

thereoft pay.ent of any .on9y or the trdnsfer of any 

property to the attorney at law for servicPs rendered or to 

be rend~red ~hall be governed oy the provision of subsection 

(l)(b)(iV)• 

(Ill tal Every officero •ana9Cro e•ployeeo shareholder. 

member. subscriber. attorney, or any other person acting on 

behalf of the insurer who knowingly p~rticipates in yiving 

any preference when he has reasonable cause to believe the 

insurer is or is ~bout to beca.e insolvent at the time of 

the preference is personally liable to the liquidator for 

the a•ount of the preference. It is perMissible to inf~r 

that there Is reasonable cause to so believe it the transfer 

was made within It ~onths before the date of filing of this 

successful petition for liquidation. 

tbl Every person receiving any property fro• the 

insurer or the benefit there~f as a preference voidabl~ 

under subsection (l) is personally liable therefor and is 

bound to account to the liquidator. 

(c) Nothinq in this subsection prejudices any other 

claim by the 1 iquidator aqainst any person. 
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Section 29. ~lai•s of holders of void or voidabl~ 

rights. 

acquired 

{1) No claiMs of a creditor who has received ur 

a preference, 1 ien. convey.ance, tr.=:t.nsfe..-. 

assigna<mto or encuabrance voidable under (this act}• sh.•ll 

be allowed unless he surrenders the preference, 1 i en, 

conveyance, transfer. assignaento or encu.Orance. 1f the 

avoidance is effected by a proceeding in which a final 

judgment has been entered, the claia aay not be allowed 

unless the money is paid or the property is delivered to the 

liquidator within 30 days froa the date of the ~ntering of 

the final judg•ento except that the court having 

jurisdiction over the liquidation •ay allow further time if 

there is an appeal or other continuation of the proce~ding. 

(2) A clai• allowable under subsection 111 by reason 

of the avoidance, whether voluntary or involunt~ry, or a 

preference, lien, conveyance, transfer, assign11ent,. or 

encumbrance •ay be filed as an excused late filinq under 

[section 35) if filed within 30 days fro• the date of th"' 

avoidance or within the further ti.e allowPd by the court 

under subsection (l)• 

Section 30. Setoffs and counterclai~s. (l) Mutuc.J 

debts or autual credits oetween the i nsur<>r and . .,·,oth"'r 

per~on in conn~ction w~th any ~ction or proceedin~ un~er 

[this act} shall be set off and the bal~nce only shdll ~~ 

allowed or paido except as provided in subsection ('l an<l 
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[section 33]. 

{Zl No setoff or counterclaim may be allowed in favor 

of any person when: 

(a) the obligation of the insurer to the person would 

not at the date of the filing of a petition for liquidation 

entitle the person to share as a claimant in the assets of 

the in~urer; 

(b) the ooliqation of the insurer to the person was 

purchased by or transferred to the person with a vi~w to its 

being used as a setoff; 

(c) the obl isation of the person is to pay an 

assessment levied against the ~~ers or subscribers of the 

insurer or is to pay o balance upon a subscription to the 

capital stock of the insurer or is an any other way in the 

nature of a capital contribution; or 

(d) the obligation of the person is to pay premiums, 

whether earned or unearned, to the insurer. 

Section 31. Assess•ents. [1) As soon as practicable 

but not more than 2 years fro~ the date of an order of 

liquidation un.J~·r [section lil} of an insurer i ssu i nq 

assessable pol icieso the 1 iquidator shall make a report to 

the court setting forth= 

(a) 

(b) 

{C) 

the reasonable Vdlue of the assets of the insureri 

the insurer•s probable total liabilities; 

the probable aggregate a.ount of the assessment 
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necess<Jry to P"Y all claim~ of cr.oJitors and e~pens"s ; n 

fu 11 • including eKpe11ses of administration and costs of 

collecting the assessm~nt; and 

(dl a recomA~\c:!ndatiun dS to whether 

assessment should be made and in what ~•ount. 

(ZJ (a) Upon the basis of the report 

or not an 

provided in 

subsection (11• includin~ any su~plements and amendr.ents 

thereto• the district court may hwy on•' or •ore assess,.,ent'!i 

against all members of the in~urer who are '!iubject to 

ass.esslll'ent. 

(b) ~ubject to any applicable 1 eqal l i•i ts 'ln 

assessabilityo the dggreyate dssessr.ent shall be for the 

amount that the su~ of thP probable liabilities, the 

expenses of administration. and the esti•ated cost of 

collection of the asscss~ent exceeds the value of exi~tinq 

assets, with due regard being oiven to assessments that 

cannot be collected economic1llyo 

(31 After levy of assess~ent under subsection (l)o th~ 

1 iquidator shall issue an order directing each r.e•ber who 

has not paid the assessment pursuant to the order to show 

cause why the liquidator should not pursue ~ judo•ent 

therefor. 

( 4) The 1 iquidator shall give notice of the order to 

show cause by publication and by first-class mail to each 

member liable thereunder mailed to his last-known address as 
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it dpre.f:trs on the insurer'~s records <~t lP,j<:.t lO days b-efor£" 

the rnturn day of the o~der to show cause. 

(51 I a l If a •e•ber does not appe,Jr dnd serve duly 

verified objections upon th~ liquidator on or before the 

r~turn day ot th€ order to show cause under subs~ction (1)• 

the court shall eake an order adjudging the ~e~ber liable 

fLr the amount of the assess~ent <Jj~in~t hi~, pursu,,nt to 

subsection (31• together with costs• Jnd the liquidator 

shall have a jud')ment against the ...,.,bdr therPforo 

(bl If on or befo~e such return day• the memher 

appears and serves duly verified objections upon th~ 

liquidator• the co••issioner may hear and ,1eter•ine the 

.. atter or say appoint a referee to hear it .,nd mak<> such 

orJer dS the fdcts wdrrant. If the co~~issioner det~r~ine~ 

t~ot such obj~ctions do not warrant relief from assessment• 

the ••esber eay request the court to review the •atter and 

vacate the order to show cause. 

(bl The liquidator may enforce any order or collect 

any JUdqment under subsection (51 by any lawful eeans. 

~ection 32o Reinsurer's liability. The aeount 

r<>coverable by the liquidator fro• reinsurers may not be 

reduced as d result of delinquency proceedings. f"eqi'rdless 

of any provision in the reinsurance contract or other 

aqree01ento Payment sade directly to an insured or other 

creditor m.ay not dllillinish the reinsur-er•s obliqdtion to t.he 
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insurer•s estate except when the reinsurance contract 

provided for direct coverage of a naeed in~ured and th~ 

payment wa~ .ade in discharge of that obligation. 

Section 33. Recovery of pre•iu•s owed. 11) 1 a) An 

agent or any other person responsible for the payMent of a 

premiu•• other than the insured. shall be obligated to P"Y 

any unpaid pre•iua for the full policy ter• due the i n-s.ur er 

at the ti•e of the declaration of in~olvencyo whether e~rned 

or unearned, as shown on the records of the insurer. The 

liquidator may recover fro• such person any part of an 

unearned pre•iu• that represents co••isslon of such per~on. 

Credits or setoffs or both •ay not be allowed to an ag~nt 

for any a•ounts advanced to the Insurer by the agent on 

behalf of but in the absence of a payeent by the insured. 

(bJ An Insured shall pay any unpaid earned premium due 

the insurer at the ti•e of the declaration of insolvency, dS 

shown on the records of the insurer. 

(lJ Upon satisfactory evidence of a violation of this 

section, the co••issioner •ay pursue either one or both of 

the following courses of action: 

(a) suspend or revoke or refuse to renew the license~ 

of any offending party; 

(b) impose a penalty of not more than ~1,000 f0r e•ch 

act in violation of this section by such p~rty. 

(3) Before the co••issioner •ay take any action as set 
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forth in subsection (l)o he shall give written notice to the 

person• co•panyo association, or exchange accused of 

violating the lawo stating specifically the nature of the 

alleged violation and fixing a ti.e and placeo at least 10 

days thereafter, when a hearing on the matter shall be held. 

After such hearing or upon failu~e of the accused to appear 

at $UCh hearing, the co•missioner, if he finds a violation. 

shall impose such penalties under subsection 12) as hP 

considers advisable. 

14) When the co~missioner takes action in any of the 

ways set out in subsection (2), the party aggrieved may 

appeal from the action to the district cou~t. 

Section 34. Oom:c.iliary 1 iquidator•s proposal to 

distribute assets. (l) Within 120 days of a final 

deter•ination of insolvency of an insurer by a court of 

co•petent jurisdiction of tPis state, the liquidator shall 

•ake application to the court for approval of a proposal to 

disburse assets out of marshalled assetso from time to time 

as such ass.:ts become available, to a guaranty association 

or foreign guaranty association having obligations because 

of such insolvency. If th~ liquidator determines that there 

are insufficient dssets to disburse, the application 

required by this section shdll be considered satisfied by a 

filing by the liquiQator stating the re3sons for this 

deter•ination. 
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(2) The p~opo~al ~hall ~t ledSt include prov~~ion~ 

fo~: 

(a) rese~ving amounts for the payment of expen~e~ of 

administ~ation and the payment of clai•~ of ~~cured 

c~edito~S• to the extent of the value of the security held, 

and clai•s falling within the p~iorities established in 

(section 42)• classes 1 and 2; 

(b) disbu~sement of the assets ~arshalled to date and 

subsequent disburse•ent of assets as they beco.e available; 

(c) equitable allocation of disburse.ents to ~ach of 

the guaranty associations and foreign guaranty associations 

entitled thereto; 

(d) the secu~ing by the liquidator fro• each of th~ 

associations entitled to di~bur~e•ents pur~uant to tni~ 

section of an agreement to return to the liquidator such 

assets, together with income earned on assets previously 

disbursed, as may be required to pay clai•s of secured 

creditors and claifi'IS falling within the priorities 

established in [section 4!) in accor-dance with such 

priorities (no bond may be required of any such 

association); and 

(e) a full ~epo~t to be made by each association to 

the liquidator accounting for all assets so disbursed to the 

association, all disbursements •ade the~ef~omo any interest 

earned by the association on such assets. and any other 
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eatter as the court ~ay direct. 

(3) The liquiddtor•s proposdl shall provide for 

disburse•ents to the associations in ~••aunts Psti•dted at 

lea~t equal to the clai• pay•ents made or to be 01ade thereby 

for which such associations could assert a clai• against the 

liquidator and shall further provide that if the assets 

available for disbu~se•ent from ti~ to ti~ do not eQual or 

exceed the a.ount of ~uch clai• pay••ents made or to be ~~~<>de 

by the association, then disburse~nts shall be in the 

a•ount of available assets. 

(It) The liquidator's proposal shdllo with respect to 

~n insolvent Insurer writing life or health Insurance or 

annuities, provide for disbursements of ass~ts to any 

quardnty association or any foreiqn guaranty association 

covering life or health insurance or annuities or to any 

other entity or organization reinsuring, as~u•iny, or 

guaranteeing policies or contracts of 

acts crnating such associations. 

insurance under the 

(5) Notice of such application shall be yiven to the 

association in and to the co••issioners of insurance of each 

of the states. Any notice shall be con~idered to have been 

given ~hen deposited in the United States certified m~ils, 

first-clas~ po~tage prepaid, at least 30 days prior to 

sub~ission of such application to the court. Action on the 

dppl ication may bP td~en by th~ court ~rovided thP above 
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required notice has been given and provided further that the 

liquidator•s proposal complies with subs~ctions (~){d) ano 

{l){bl• 

Section 35. Filing of clai~s. {1) Proof of all clai~~ 

shall be filed with the liquidator in the for~ required by 

[section 3~] on or before the last day for filing specified 

in the notice required under [section 22]• except that proof 

of clai~s for cash surrender values or other investaP.nt 

values in 1 ife insurance and annuities need not be filed 

unless the liquidator requires. 

tl) The liquidator •ay permit a claiaant .akin~ a late 

filinQ to share in distributions, whether past or future. as 

if he were not lateo to the extent that any such pay.ent 

will not prejudice the orderly adalnistratlon of 

liquidation, under the following circuastances: 

the 

(a) the existence of the claia was not known to the 

clai.ant and his clai• was filed as prosptly after learning 

of It as reasonably possible; 

{b) a transfer to a creditor was avoided under 

[sections Zo through Z8] or was voluntarily surrendered 

under [section 29]• and the filing satisfies the conditions 

of [section ?Q); and 

{c) thu valuation under {section 41] of security h~Trl 

by a secured creditor shows a deficiency, which is filed 

within 30 days after the valuation. 
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(3) The liquidator shall per•it late filing claiss to 

share in distributions, whether past or future, as if they 

were not late, if such clai•s are claims of a guaranty 

association or foreign guaranty association for 

reimburseDent of covered claims paid or expenses incurred, 

or both, subsequent to the last day for filing where such 

payments were aade and expenses incurred as provided by law. 

(4) The liquidator may consider any claim filed lat~ 

which is not covered by subsection Ill and permit it to 

receive distributions which are subsequently declared on any 

clai•s of the saee or lower priority if the pay•ent does not 

prejudice the orderly administration of the liquidation. The 

late-filing claiaant shall receive, at each distribution, 

the same percentage of the amount allowed on his claim as is 

then being paid to claiMants of any lower priority. This 

shall continue until his claim has been paid in full. 

Section 36. Proof of claim. {l) Proof of claim shall 

consist of a statement signed by the claimant that includes 

all of the following that arc applicable: 

(a) the particulars of the claia including the 

consideration given for it; 

{b) the identity and amount of the security on the 

clai:n; 

(c) the payments made on the debto if ~ny; 

(d) that the sum clai•ed is justly owing and that 
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there is no setoff, counterclaim, or defense to the cldim; 

(e) any right of priority of payment or other specific 

ri1ht asserted by the claimants; 

(f) a copy of the written instruaent which is thP 

foundation of the claim; 

(g) the name and address of the claisant and the 

attorney who represents himw if 3ny• 

(21 No claim need be considered or allowed if it does 

not contain all the inforaation in subsection (1) which may 

be applicable. The liquidator may require that a prescribed 

form be used and may require that other information and 

documents be included. 

(3) At any time the 1 i~uidator aay request the 

claimant to present infor~ation or evidence supple.entary to 

that required under subsection (1) and aay take testimony 

under oathw require production of affidavits or depositionsw 

or otherwise obtain additional information or evidence. 

(4) No judgment or order against an insured or th~ 

insurer entered after the date of filing of a successful 

petition for 1 iquidation and no judq.ent or order against an 

insured or the insurer entered at any time by default or by 

collusion need be considered as evidence of liability or ~f 

quantu• of damages. No judgment or order against an Insured 

or the insurer entered within 4 months before the fil inq of 

the petition need be considered as evidence of 1 iability or 
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of the quantu• of damages. 

(~I All clai•s of a guardnty association or foreign 

~uaranty association shall be in such form and contain such 

substantiation as •ay be agreed to by the association dOd 

the liquidator. 

Section 37• Special claiMS• {1) The clai• of a third 

party which is contingent only on his first obtaining a 

judg•ent against the insured shall b~ considered anrl ~llowed 

dS if there were no such contingency. 

(Z} A claim •ay be allowed even if contingent• if it 

is filed in accordance with (section 3~]. It may be allowed 

and •ay participate in all distributions declared after it 

is filed to the extent that it does not prejudice the 

orderly administration of the liquidation. 

(3) Claims that are due except for the passage of ti•e 

shall De treated as absolute claims are treated, except that 

such clai•s •ay be discounted at the legal rate of interest. 

(4) Clai•s made under employ•ent contracts by 

directors, principal officers• or persons in fact performing 

similar functions or havinq similar powers are limited to 

pay•ent for services renderPd prior to the issuance of any 

order of rehabilit~tion or liquidation under [section 13 or 

lll l· 

Section 38. Special provisions for third-party claims. 

{l) ~henever any third party a~serts J cause of ~ction 
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against an insured of an insurer in liquidation, the third 

party nay file a clai~ with the liquidator. 

(2) ~hether or not the third party filas a clai~o th<> 

insured nay file a claim on his own hehalf in thP 

liquiuation• If the insured fails to file .. clai• toy the 

date for Jilin~ claims specified in t~ order of liquidation 

or within bO days after •ailing of the notice required by 

[section Z2}o whichever is latero he is an unexcused 

filer. 

1 .Jte 

(3) The 1 iquidator shall •ake his recomMendations to 

the court under {section ltZ]o for the allowance of con 

insured's clai• under subsection (2)o after consideration of 

the probable outcome of any pending dCtion ayainst the 

insured on which the clai• is basedo the probable daMages 

r-ecoverable in the action, and the probable costs and 

expenses of defense. After allowance by the court, th~ 

liquidator shall withhold any dividends payable on th~ 

clai•• pending the outco•e of litigation and negotiation 

with the insur.,d. Whenever it see•s •ppropriateo he sh.,ll 

reconsider the cl iM on the bases of additional inforMation 

and a•end his recom•endations to the court. The insured 

shall be affordPd the sa•e notice and opportunity to ur 

hear1 on all chdOJCS in the rccomm•!nd~tion as in it~ initi~ll 

deter•ination. The court may a•end its allowance as it 

thinks appropriate. As clal•s against the insured ar--e 
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settled or barred. the insured shall be paid• from the 

amount withheld, the same percentage dividend as was paid on 

other claims of 1 ike property, based on th'~ 1 esser of the 

a•ount actually recovered from the io1sured by action or paid 

by aqreement plus the reasonable costs and expens<'s of 

defense, or the a•ount allowed on the claims by the court. 

After all claias are settled or barred, any sum remainin1 

fro• the amount withheld shall revert to the undistributed 

ass~ts of the insurer. Oelay in final payment unjer this 

subsection shall not be a reason for unreasonable delay of 

final distribution and discharge of the 1 iquidator-. 

(4) lf several claims founded upon one policy are 

filedo whether by thirj parties or as claims by the insured 

under this section and the aygregate allowed amount of the 

claims to which the same 1 imit of liability in the pol icy is 

applicable exceeds that I imot, each cldim as allowed shall 

be reduced in the same proportion so that the total equal~ 

the policy li•it. (laims by the insured shall be evaluated 

as in subsecti<..n (3)• If any insured's clai"' is subsequently 

reduced under subsection (J), ttw amount thus freed shall ue 

apportioned ratably among the clilims which have been r-educed 

under this subsection. 

('>) ~~o cldim ~ay he prt·st•nt~·d under this section if it 

is or may be covered by any quaranty association or foreign 

guaranty association. 
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Section 39. Oisputed claims. 11) When a claim is 

denied in whole o~ in pa~t by the liquidate~. written notice 

of the dete~111ination shall be given to the clai .. <Jnt or his 

atto~ney by fi~st-class ~ail at the add~ess shown in the 

proof of claim. Within 60 days f~o• the mailing of th~ 

notice, the claimant may file his objections with thP 

liquidator. If no such filing is •ade, the claiaant IIIJY not 

further object to the dete~mination. 

(.!) Wheneve~ objections are filed with the liquidator 

and the liquidator does not alter his denial of the claim cS 

a result of the objections, the liquidator shall ask thP 

court for a hea~ing as soon as p~acticable and give notice 

of the hearing by first-class •ail to the clai•ant o~ his 

atto~ney and to any other persons dir~ctly affecte~, not 

less than 10 o~ more than 30 days befo~e the date of the 

hearing. The •atter may bP hea~d by the court o~ by a 

cou~t-appointed refe~~e who shall sub111it findings of fact 

along with his recommendation. 

Section 40. Claims of su~ety. Whenever a c~edito~ 

whose claim against an insu~er is s~cured• in whole o~ in 

pa~t. by the undertaking af anothe~ person fails to p~ove 

and file that clai•• the other pe~son llldy do so in th,> 

creditor's name and shall be sub~ogated to the rights of tht 

creditor• whetner the claim has been filed by the c~editor 

or by the other person in the c~editor•s na•~• to the exten~ 
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that he discharyes the und~rtdkinJ• Howevero in the dbsence 

of an agree•ent with the creditor to the cont~ary• the other 

pa~son ~hall not be entitled to dny distribution until the 

a~ount paid to the creditor on the unde~takinq plus the 

dist~inutions paid on the claiM from the insure~•s estate to 

the creditor equals the a•ount of the entire clai• of the 

cr-editor. Any e~cess received by the cre~ito~ shall be hel~ 

by hi• in trust for such other pe~son. The ter• •other 

person•, as used in this section, is not intended to apply 

to a guaranty association or foreign guaranty a5sociation. 

Section 'tl. Secured creditor's cl~i•s• (1) The value 

of any security held by a secured creditor shall be 

det~~•ined in one of the following wayso as th~ court •ay 

direct: 

(a) by converting the sa•e Into •oney according to the 

ter~s of the agreeaent pursuant to whicn the $ecurity was 

delivered to such creditors; or 

(D) by agree.ent. a~bit~ationo comp~~iseo 

litiqation between the creditor and the liquidator. 

0~ 

( 2) The dete~mination shall be unde~ the supervision 

and cont~ol of the court with due rega~d fo~ the 

reco••endation of the liquidate~. The a•ount so determined 

shall be c~edited upon the secured claim, and any deficiency 

shall be treated as an unsecured claim. If the clai•ant 

surrenJtr~ his s~curity to the 1 iquidJtor~ the 0ntirP cl~im 
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shall be allowed as if unsecured. 

Section 4Zo Priority of distribution• The priority of 

distribution of claims fro• the insurer's estate shall be in 

accordance with the order in which pach class of clai•s is 

herein set forth. Every clal• in each class shall be paid in 

full or adequate funds retained for such pay.cnt before thP 

•e•bers of the next class receive any payment. ~o subclasses 

shall be estab1 ished within any class. The order of 

distribution of clai•s shall be as follows: 

(1J Class 1--thc costs and expenses of ad•inistration• 

including but not li•ited to the following: 

(at the actual and necessary costs of preserving or 

recovering the assets of the Insurer; 

(b) ca.pensatlon for all services rendered In the 

liquidation; 

(cJ any necessary filinq fees; 

(d) the fees and •ileage payable to witnesses; 

(e) reasonable attorney's fees; 

(f) ~he reasonable expenses of a guaranty association 

or foreign guaranty association in handling clai$S• 

(lJ Class l--debts due to c•ployees for services 

performed to the extent that they ao not excePd \loOOo ~nrl 

repres~nt ~ayment for services perfor~eJ •ithin Y""r 

before the filin~ of the petition for liquidation. OfficPrS 

and directors 3re not entitled to the benefit of this 
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priority. Such priority is in lieu of any other similar 

priority which may be authorized by law as to wages or 

co•pensation of employees. 

(3) Class 3--all claims under policies for losses 

incurred. including third-party claims, all clai~s against 

the insurer for liability for bodily injury or for injury to 

or destruction of tan~ible property which are not under 

policies. and all clai•s of a guaranty association or 

foreign guaranty association. All clai"'s under 1 i fe 

insurance and annuity policies, whether for death proceeds, 

annuity proceeds, or investment values shall be tre~ted as 

loss claimS• That portion of any loss, indeMnification for 

which is provided by other benefits or advantages recovered 

by the clai•anto shall not be included in this class, other 

than benefits or advantages recovered or recoverable in 

discharge of fa~ilial obligations of support or by way of 

succession at death or as proceeds of life insurance. or as 

gratuities. No pa,·.,ent by an e"'ployer to his employee may be 

treated cs a ~ratuity. 

(4) Class 4--claims under nonassessable policies for 

unearned pre•ium or other premiu~ refunds and claims of 

general creditors. 

(~) Class 5--claims of the federal or any state or 

1 OCitl govern11ent. Clailltso including those of r>ny 

governmental body for a penalty or forfeiture, shall be 
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allowed in this class only to the extent of the p"cun i ar y 

loss sustained fror the acto transaction, or proceedinq out 

of which the penalty or forfeiture arose, with reasonable 

and actual costs occasioned thereby. The r~~ainder of such 

claims shall be postponed to the class of claias 

subsection (8). 

un·h:llr 

(b) Class b--clai•s filed late or any other cl~ims 

other than claims under subsections (7) und (8). 

(7) Class 7--surplus or contribution notes, or si•ilar 

obligations. and premium refunds on assessable policies. 

P~yments to members of do~estic mutual insurance companies 

shall be limited in accordance with law. 

(8) Class 8--the claims of shareholders or other 

owner!.-• 

Section 43. liquidator's recommendations to the court. 

(1) The liquidator shall review all clai•s duly filed in the 

liquidation and make such further investigation as he 

considers necessary. ~e may compound, compromise. or in ~ny 

other manner negotiate the amount for which claims will be 

reco~ended to the court except where the liqui1ator is 

required by law to accept claims as settlej by any person or 

organization, including any guaranty association or foreign 

guaranty association. Unresolved disputes shall he 

determined under [section 39]. As soon as practic•bleo he 

shall present to the court a report of the claias against 
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the insur-e..- -with h~s recu•w.enddtlons.. The report sh.-~11 

include the name and address of each clai•ant ~nd the amount 

of the clai• findlly r~com~cnded• if any. If the insur~r has 

issued annuities or life Insurance policies. the liquidator 

shall report the persons to whom, according to the records 

of t~ insurer• amounts are owed as cash surrender values or 

other invest~'nt value and the amounts owed. 

(") The court may approve. 1isapproveo or modify the 

report on claims by the liquidator. Reports not modified by 

the court within a period of f>O days following sub•ission by 

the liquidator shall be treated by the liquidator as allowed 

claiaso subject to later •odification or to rulings made by 

the court pursuant to [section 39]• No clai• un1er a policy 

of insuranc~ shall be allowed for an a.aunt in excess of the 

applicable pol icy limits. 

Section 4~. Distribution 

direction of the court, 

of 

the 

assets. Under the 

I iquidator shall pay 

di~tribution~ in 3 manner that will assure the proper 

reco,,nition of priorities .,nd a reasonable balance between 

the expeditious ~omplction of the liquidation Jnd the. 

protection of unliquidated and undetermined clait.so 

inclu1ing third-party claims. Uistribution of assets in kind 

may be made dt valuations set by agreement between the 

liquidator and the creditor and a~proved by the court. 

Section 45. Unclaimed and ~ithheld funds. { 1) All 
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unclai•ed funds subject to distribution reaaining in th~ 

liquidator's hands when he is ready to apply to the cour~ 

for discharge, including the amount oistributable to lny 

creditor. shareholder. •ember, or other person who is 

unknown or cannot be found• shall be deposited with th~ 

state treasurer and shall be pdid without interest except in 

accordance with [section 4l) to the person entitled thereto 

or his legal representative upon proof satisfac~ory to th~ 

state treasurer of his right thereto. Any a.ount on rleposit 

not clai•ed within b years fro• the di~charge of the 

liquidator shall be considered to have been abandoned and 

shall be escheated without for•al escheat proceedings and be 

deposited in the general fund. 

{2) All funds withheld under (section 37) and not 

distributed shall upon discharge of the liquidator be 

deposited with the stdte treasurer and paid by hi• in 

accordance with [section 4Z)· Any suas reaalning which under 

[section ~2} would revert to the undistributed assets of the 

insurer shall be transferred to the statP treasurer and 

becoMe the property of the stdte under subsection Ill• 

unless the coaaissioner in his discretion petitions the 

court to reopen the liquidation under [section 47}. 

Section ~b. Termination of proceedinys. (1) Wh~n ~11 

assets justifying the expense of collection ~nd distribution 

have been collected and distributed under [this act)• the 
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liquidator shall apply to the court for discharge. The court 

aay grant the discharge and Make any other orderso including 

an order to transfer any remaining funds that are uneconomic 

to distribute, as aay be considered appropriat~. 

(l) Any other person aay apply to the court at any 

time for an order under subsection (ll• If the application 

is denied• the applicant shall pay the costs and expenses of 

the liquidator in resisting the application• 

reasonable attorney•s fee. 

S~tion 47. Reopening 

liquidation proceeding has 

1 iquidation. 

been terminated 

including a 

After 

and 

the 

the 

liquidator discharged• the co•missioner or other interested 

party aay at any time petition the district court to reopen 

the proceedings for good cause, including the discovery of 

additional assets. If the court is satisfied that there is 

justification for reopening• it shall so order. 

Section 46. Oisposition of records during and after 

teraination of liquidation. When it appears to the 

coaMissioner that the records of any insurer in process of 

liquidation or coapletely liquidated are no longer useful• 

he may reco••end to the court and the court shall direct 

what records should be retained for future reference and 

what should be destroyed. 

Section 49. External audit of the receiver's books. 

The district court •ayo as it considers desirable, cause 
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audits to be made of the books of the commissioner relatin': 

to any receivership established under (this actjo and a 

report of each audit shall be filed with the commissioner 

and with the court. The bookso recordst and other docuK>ents 

of the receivership shall be •ade available to the auditor 

at any ti•e without notice. The expense of each audit shall 

be considered a cost of ad~inistration of the receivership. 

Section so. Conservation of property of foreign or 

alien insurers. (1) If a do•iciliary liquidator has not been 

appointed, the co~issioner •ay apply to the district court 

by verified petition for an order directing him to act as 

conservator to conserve the property of an alien Insurer not 

domiciled in this state or a foreign insurer on any one or 

more of the following grounds: 

(a) any of the grounds in [section 12}; 

(b) that any of its property has been sequestered by 

official action in its doaiciliary state or in any other 

state; 

(c) that enough of its property has been sequestererl 

in a foreign country to give reasonable cause to fear that 

the insurer is or may become insolvent; 

(d) that its certificate of authority to do business 

in this state has been revoked or that none was ever issued; 

(e) that there are residents of this state with 

outstanding claims or outstanding policies. 
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(l) When an order is sou~ht under subsection (l)• the 

court shall cause the insurer to be given such notice and 

time to respond thereto as is reasonable 

circu•stances. 

under the 

(3) The court May issue the order in whatever terms it 

considers appropriate. The filing or recording of the order 

with the clerk of the district court or the clerk and 

recorder of the county in which the princi~al business of 

the coapany is located or the county in which Its principal 

office or place of business is located shall +•part the sa•~ 

notice as a deed• bill of saleo or other evidence of title 

·duly filed or recorded with that clerk and recorder would 

have +•parted. 

['o) The conservator •ay at any tiae petition for •nd 

the court •ay yrant an order under [section 51] to liquidate 

assets of a foreign or dlien insurer under conservation oro 

if appropriate, for an order under [s~ctlon 53]• to he 

appointed ancillary receiver. 

(5) The conservator may at any ti•e petition the court 

for an order ter~inating conservation of an insurer. lf the 

court finds that the conservation is no lon~er necessary. it 

shall order the insurer to be restored to possession of its 

property and the control of its business. The court •ay also 

•ake such finding and Issue such order at any tim~ upon 

•otion of any interested party. but if such .otion is 
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denied 9 all costs shall be assessed against such party. 

Section 51. liquidation of property of foreign or 

alien insurers• (1) If no do•lciliary rec~iver has oeen 

appointedt the commissioner •ay apply to the district court 

by verified petition for an order directing hi• to liquidat~ 

the assets found in this state of a foreign insurer or an 

alien insurer not domiciled in this state• on any of thP. 

following grounds: 

(a) any of the grounds in [section 12 or 17}; or 

(b) any of the grounds specified in subsections (l)(b) 

through (l)(d) of [section 50). 

(ZI When an order is sought under subsection (llo the 

court shall cause the insurer to be given notice and ti•e to 

respond thereto as reasonable under the circu•stances. 

(3) If it appears to the court that the best interests 

of creditors, pol icyholderso and the public requireo the 

court •ay issue an order to liquidate In whatever ter•s it 

considers appropriate. The filing or recording of the orrler 

with the clerk of the district court or the clerK ~no 

recorder of the county in which the principal business of 

the co•pany is located or tho county in which its principal 

office or place of business is located shall imrart the s~•e 

notice as a deerto bill of sale, or other evidence of titl~ 

duly filed or recorded with thdt clerk and recorder would 

have !•parted. 
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(4) If a domiciliary liquidator is appointed in a 

reciprocal state while a liquidation is proceeding under 

this sectiono the liquidator under this section shall 

thereafter act as ancillary receiver under (section 53}• If 

a doeiciliary liquidator is appointed in a nonreciprocal 

state while a liquidation is proceeding under this sectiont 

the liquidator under this section may petition the court for 

permission to act as ancillary receiver under [section 53)· 

(5) On the sase yrounds as specified in subsection 

(l)o the commissioner cay petition any appropriate federal 

district court to be appointed receiver to 1 iquidate that 

portion of the Insurer's assets and business over which the 

court will exercise jurisdiction or any lesser part thereof 

that the co••lssioner considers desirable for the protection 

of the policyholders and creditors in this state. 

(&) The court may order the commissioner, when he has 

liquidated the assets of a foreign or alien insurer under 

this sectiono tc pay claims of residents of this statP 

against the insur~r under such rules as to the liquidation 

of insurers under [this act] as are otherwise co~patible 

~ith the provisions of this section. 

Section 5'• Domiciliary liquidators in other stat~s. 

(1) The domiciliary liquidator of ~n insurer domiciled in a 

reciprocal state shall, except as to special deposits and 

security on secured clai•s under [section 53(3) )• be vested 
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by operation of law with the title to all of the ,,~sets, 

property, contracts. and rights of action, ayunts' balances, 

and all of the hooks, accountso and other records of the 

insurer located in this state. The date of vesting shall ~~ 

the date of the filing of the petition• if thdt dJte is 

specified by the domiciliary law for the vestinq of property 

in the domiciliary state. Otherwise, the date of vestinq 

shall be the date of entry of the order directing possPssion 

to be taken• The domiciliary liquidator has the i .. ediate 

right to recover balances due fro• agents and to obtain 

possession of the books, accountso and other records of thr 

insurer located in this state. He also has the riqht to 

recover all other assets of the insurer located in this 

state, subject to [section 53]• 

(7.) If a doaiciliary liquidator is appointed for an 

insurer- not domiciled in a reciprocal state, the 

coamissioner of this state is vested by operation of law 

with the title to all of the property, contracts, and ri<Jhts 

of action and all of the books, 3Ccounts, and other records 

of the insurer located in this state, at the s~~e time that 

the domiciliary liquidator is vested with titl~ in the 

doaicile. The coamissioner of this state may petition for a 

conservation or liquidation order under [section 50 or 51) 

or for an ancillary receivership under [section 53) or after 

approval by the district court may transf~r title to thP 
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domiciliary liquiddtoro as the lnt~rests of justice an~ th~ 

equitable distribution of the assets require. 

(3) Llai•~nts residing in this state ~ay file claiss 

with the liquidator or ancillary receiver, if any, in this 

state or with the domiciliary liquidator• if the rlo~icil i •ry 

law per•its. The clal•s must be filed on or before the last 

dat~ fixed for the filinq of clai•s in the da.icil iary 

liquidation proceedings. 

Section 53. Ancillary for•al proceedings. (1) If a 

doaiciliary liquidator has been appointed for an insurer not 

do•iciled In this state. the co•alssioner aay file a 

petition with the district court requesting appointaent as 

ancillary receiver in this state: 

(a) if he finds that there are sufficient assets of 

the insurer located in this state to justify the ap~oint.ant 

of an ancillary receiver; 

(b) if the protection of creditors or policyholders in 

this state so requires. 

( 7 ) The court •ay issue an order appointing an 

ancillary r~ceiver in whatever terms it consiaer-s 

appropriate. The filin~ or recording of the order with the 

recorder uf deeds in this state imparts the same notice as a 

deed, bill of saleo or other evidence of title duly file1 or 

recorded with that recorder of deeds. 

(3) Wh~n a do•icil i~ry liquidator has hePn appointerl 
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in a reciprocal stateo then the ancillary receiver a~pointed 

in this state may, whenever necessary, aid and assist the 

doMiciliary liquidator in recovering assets of the insurer 

located in this state. The ancillary receiver shall. ,,s soon 

as practicable, liquidate fro• their respective securities 

those special deposit clai•s and ~ecured clai•s which are 

proved and allowed in the ancillary rroceedings in this 

state and !iohall pay the necessary expenses of the 

proceedings. He shall proaptly transfer ;o\1 re•ainin'J 

assets 9 books• accountso and records to the d~iciliary 

liquidator. Subject to this section, the ancillary receiver 

and his deputies shall have the same powers and be subject 

to the sa.e duties with respect to the adainistration of 

assets as a liquidator of an insurer doaiciled In this 

stat eo 

(4) When a doaici1iary liquidator has been appointed 

in this stateo ancillary receivers appointed in reciprocal 

states shall have. as to assets and bookso accounts. and 

other records in their respective states, correspondinq 

rights. duties. and powers to those provided in subsection 

(3) for ancillary receivers appointed in this state. 

Section 54. Ancillary SU.rDIJI~ry proce~d i ngs. Tt1c-

commi -ss. i- oner in his sole discretion "'"Y institute 

proceedings under [section~ 9 through lll at the request of 

the coamissloner or other appropriate insurance official of 
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the doaiclliary state of any foreign or alien insurer having 

property located in this state. 

Section 55. Claims of nonresidents against insur~rs 

do•iciled in this state. Ill In a liquidation proceedinq 

begun in this state against an insurer do~iciled in this 

state. clai•ants residing in foreign countries or in states 

not reciprocal states ~ust file claiMS in this state, and 

clai•ants residing in reciprocal states "'ay f i 1 e claim'"i 

either with the ancillary receiverso if anyo in th~ir 

respective states, or with the doMiciliary liquidator. 

Clai•s •ust be filed on or before the last date fixed for 

the filing of claims in the 

proceeding. 

12t Clai•s belonging to 

do~iciHary liquidation 

clail'lants residing in 

reciprocal states may be proved either in the liquidation 

proceeding in this state as provided in [this act) or in 

ancillary proceedings, if any, In the reciprocal states. If 

notice of the claias and opportunity to appear and be heard 

is afforded the doMiciliary liquidator of this state as 

provided in {section 5b(Z)] with respect to ancillary 

proc~edingso the final allowance of clail'ls by the courts in 

ancillary proceedinqs in reci?rocrll states is conclusive as 

to a~ount and dS to priority aJainst special deposits or 

other security located in such ancill~ry states but is not 

conclusive with respect to priorities against general assets 
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under [section 4!)• 

Section 56. Claims of residents against insu~~rs 

doriciled in reciprocal states. (1) In a liquidr1tion 

proceeding in a reciprocal state dgc~inst dn insurer 

domiciled in that state. claimants against the insurPr who 

reside within this state may file claiss either with the 

ancillary receiver. if anyo in this stdt~ or with th~ 

do•iciliary liquidator. ClaiMS must be filed on or t,~fore 

the last dates fixed for the filinq of clai.s in the 

do•iciliary liquidation proceeding. 

(Z) Claims belonging to clai•ants residing in this 

state may be proved either in the do•iciliary state under 

the law of that state or in ancillary proceeoinqso it anyo 

in this state. If a claimant elects to prove his claiM in 

this stateo he shall file his clai• with the liquidator in 

the .anner provided in [sections 35 and 36}. The ancillary 

receiver shall make his recomaendation to th~ court dS under 

(section 43]. He shall also arrange a ddte for hearing if 

necessary under [section 39] and shall qive notice to th~ 

liquidator in the doeiciliary state, either by certifi~d 

mail or by personal service at least 40 days prior to the 

date set for hearing. If the domiciliary liquidator, within 

30 days after the giving of such notice, gives notice in 

writing to the ancillary receiver and to the claisanto 

either by certified mail or by ~ersonal service, of his 
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intention to contest the ct..,;,., he sh<lll be entitl<><1 to 

appear or to be represented in any proceeoinq in this st.lte 

involving the adjudication of the clai•• 

(3) The final .Jllowance of the clai<l by the courts of 

this state shall be ~ccepted as conclusive as to a5ount ~nd 

as to priority against special deposits or other security 

located in this stdteo 

Section 57. Attach~ent, qarnishMento ~od levy of 

execution. During the pendency In this or any other state of 

a liquidation proceeding, whether called by that na.e or 

not• no action or proceeding in the nature of an attach~ento 

garnishment• or levy of execution •ay be co..enced or 

aaintained in this state against the delinquent insurer or 

it.s assets. 

Section 58. Interstate priorities. IU ln a 

liquidation proceeding in this state involving one or more 

reciprocal states, the order of distribution of thP. 

doaicil iary state shall control as to .tll claims of 

residents of this and reciprocal states. All clai~s of 

residents of reciprocal states shall be given equ,Jl priority 

of pdy•ent fro• ~cneral assets reqdrdless of where such 

assets are located. 

(l) The owners of special deposit clai~s ~qdinst dO 

insurer for which d liquidator is appointen in this or ~ny 

uthEr st.:1te is. .iv~n pf'"iority 'li-iins.t t '- :i,H..:ci.d •:-r-·~Josit~ 
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in accordance with the statutes gove~ning the creation and 

aaintenance of the deposits• If the~e is a deficiency in >ny 

deposit so that the claias secured by it ~re not fully 

Jiscnarged f~o~ it, the claim~nts ~ay shdr~ in the g~ner.•l 

assetso but the sharing shall be deferred until general 

creditors• and also claiaants against other special oeposits 

who have received saaller percentages from their respective 

special depositso have been paid percentages of their claias 

equal to the percentage paid fro• the special deposit. 

(31 The owner of a secured clai~ against 3n insurer 

for which a liquidator has been appointed in this or any 

12 other state aay surrender his security and file his clala as 

13 a general creditoro or the claia aay be discharged by resort 

14 to the security in accord40ce with [section 41]• in which 

15 case the deficiency, if anyo shall be tr~ated as a clai• 

16 against the general assets of the insurer on the sa~ basis 

17 as clai•s of unsecured creditors. 

18 Section sq. Subordination of clal•s for 

19 noncooperation. lf an ancillary receiver in another state or 

ZO foreign country, whether called hy that na•e or not. fails 

21 to transfer to the do•iciliary liquidator in this state any 

ll assets within his control oth~r than specidl deposits, 

23 diminished only ~y the expensPs of the• <>ncill.,ry 

24 ~eceivershipt if any, the claims filed in the ancillary 

25 receivership, other than special deposit clai•s or secured 
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claias, shall be placed in the class of claims under 

[section 42(71]• 

Section 60. Severability. If a part of ~his act is 

o nvdl i d. all v.•l i d parts that are severable from the i nval i d 

part re•aln in effect. If a part of this act Is invalid in 

one or aore of its applications. the part re•ains in effect 

in all valid applications that are severable fro~ the 

invalid applications. 

Sections Section 61. Repealer. 

33-!-948t M(A, are repealed. 

-End-
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Approved by Committee 
on Business and Indust£X 

SENATE BILL NOo 80 

2 INTRODUCED BY HAZELBAKER, BLAYLOCK 

3 BY REQUEST OF THE STATE COMMISSIONER OF INSURANCE 

4 

5 A BILL FOR AN ACT ~NTITLED: •AN ACT TO PROVIDE FOR THE 

~ SU~ERVISION, REHABILITATION, AND liCUlOATION OF INSURERS; 

7 REP~AllNG SECTIONS 33-Z-901 THROUGH 33-2-9~8, MCAo• 

9 

9 ~E IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

10 Section lo Short title, construction. and purpose. (11 

ll [This act] shall be cited as the •Insurers Supervision. 

12 Rehabilitation. and Liquidation Act•. 

13 (l) [This act] •ay not be interpreted to 1 i•it the 

14 powers granted the coMmissioner by other provisions of the 

15 1 a«. 

11> (3) [This act] shall be liberally construed to effect 

17 the purpose stated in subsection 14)• 

18 (4) The purpose of [this act) is the protection of the 

19 interests of insureds, clai•ants. creditors• and the public 

20 genera ll Y• with miniau• interference with the nor•al 

d ~r~roQdtivcs of th~ owners and mandyers of ins.urt:rs., 

22 through: 

l3 [a) early detection of any potentially dangerous 

Z4 condition in an insur-er and pro•pt app 1 icat ion of 

~5 appropriate corrective •easures; 

Th<· ch;")r;q,;s i,1-:5_}jJJ.O_ _ , an• on paqes .Z.f; ,90 
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(bJ i11proved •ethods for rehabilitating insurers. 

involving the cooperation and aanage•ent expertise of the 

insurance industry; 

CCI enhanced efficiency and econo•y of liquidation, 

through clarification of the law, to •ini•ize legal 

uncertainty and litigation; 

ldl equitaDle apportion•ent of any unavoidable loss; 

lei les.sening the proble- of interstate 

rehabilitation and liquidation by facilitating cooperation 

between states in the liquidation process. and by extending 

the scope of personal jurisdiction over debtors of the 

insurer outside this state; and 

Cfl regulation of the ins.urance business by the i•pact 

of the law relating to delinquency procedures and 

substantive rules. on the entire insurance business. 

Section 2o Definitions. For the purposes of (this act] 

the following definitions apply: 

Ill •Ancillary state• •eans any state other than a 

doaiciliary state. 

121 •co11missioner• •eans the co .. issioner of insurance 

of thi~ ~tate. 

13) •creoitor• is a person having any clai•• whether 

11atured or un~~tu•ed, liquidated or unliquidated, secured or 

unsecured, absoluteo fixed, or contingent. 

(41 •Delinquency proceeding• aeans any proceeding 

-2- 58 80 
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liquidation. The filing or recording of the order with the 

clerk of the district court and the clerk and recorder of 

the county in which its. ~rincipal office or place of 

bus.ines.s "*' U located orr in the case of real es·tater with 

the clerk and recorder of the county where the property is 

located shall impart the s.a .. notice as a deedt bill of 

sale, or other ewidence of title duly filed or recorded with 

that clerk and recorder would 11awe i11parted• 

(2) Upon issuance of the order. the rights and 

lia~ilities of any such insurer and of its creditors• 

policyholders. shareholders. •••berso and all other persons 

interested in its estate shall beca.e fixed as of the date 

of entry of the order of liquidation. except as prowided in 

[sections 19 and 37]• 

(3) An order to liquidate the business of an allen 

insurer doaiciled in this state shall be in the sa .. teras 

and hawe the saae legal effect as an order to liquidate a 

doaes.tic insurer, except that the assets. and the business in 

the United States shall be the only assets. and business 

included therein • 

141 At the tiae of petitioninq for an order of 

liquidation or at any time 

after aaking appropriate 

insolvency~ .ay. petition 

thereafter, 

findings. 

the C4Urt 

the 

of 

for 

co-issioner, 

an insurer•s 

a judicial 

declaration of such insolvency. After providing such notice 
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and hearing as it considers proper, the court may make the 

declaration. 

(51 Any order issued under this section shall require 

accounting to the court by the liquidator. Accountings shall 

be at such intervals as the court specifies in its order. 

Section 19. Continuance of coverage. (1) All policies, 

other than life or health insurance or annuities. in effect 

at the ti•e of issuance of an order of liquidation shall 

continue In force only for the lesser of: 

ta) a period of 30 days fro• the date of entry of the 

1 i quidat ion orders; 

(bl the expiration of the policy coverage; 

(c) the date when the insured has replaced the 

in~urance coverage with equivalent insurance in another 

Insurer or otherwls.e ter•lnated the policy; or 

(d) the liquidator has effected a transfer of the 

policy obliqation pursuant to (section 21(l)(hl]• 

(2) An order ~ D£ liquidation under (section 1b} 

tP.rainates coverages at the tl•e specified in subsection (ll 

for purposes of any other statute. 

(31 Policies of 1 ife or health insurance or annuities 

continue in force for such period and under such terms as 

prowided by any applicable guaranty association or foreign 

guaranty' association. 

(~I Policies of life or health insurance or annuities 

-30- SB 80 



46th Legislature SB 0080/02 

2 

3 

4 

5 

~ 

1 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

l1 

18 

19 

zo 

a 

22 

.23 

24 

~'j 

SENATE biLL NOe 80 

INTROOUCEO 8Y HAZELBAKER, BLAYLOCK 

BY REQUEST OF THE STATE COMMISSIONER OF INSURANCE 

A SILL FOR AN ACT ENTITLEO: •AN ACT TO PROVIDE FOR THE 

SUPERVISION, ReHABILITATION, AND LlOUlOATION OF INSURERS; 

REPEALING SECTIONS 33-2-901 THROUGH 33-2-9~8, MCAe• 

BE IT ENACTEO BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Short title, construction. and purpose. Cl) 

[This act] shall be cited as the •Insurers Supervision, 

Rehabilitation, and Liquidation Act•. 

(2) [This act] aay not be interpreted to lleit the 

powers granted the comMissioner by other provisions of the 

Ia,,. 

(3) [This act) shall be liberally construed to effect 

the purpose stated In subsection (~)• 

{4) The purpose of (this act] is the protection of the 

interests of insureds, clai.ants, creditors• and the public 

genera 11 Y• with eini.ue Interference with the noreal 

~r~roqatives of the owners and Managers of insurers. 

through: 

(a) early detection of any potentially dangerous 

condition in an insurer and proept applIcation of 

appropriate corrective •ea$~~s> 

/·J:o:Je r~rc::/; ;i; £:!rY· 8/1/ w/1/ ;Jp/ 
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(b) ieproved aethOds for rehabilitating insurers• 

involving the cooperation and eana9eeent expertise of the 

insurance industry< 

(c) enhanced efficiency and econoey of tiquidationo 

through clarification of the lawo to 

uncertainty and litigation< 

eini•ize legal 

(d) equitaole apportion .. nt of any unavoidable loss; 

(") lessening the problees of interstate 

rehabilitation and liquidation by facilitating cooperation 

between states In the liquidation process and by extending 

the scope of personal jurisdiction over debtors of the 

Insurer outside this state; and 

(f) regulation of the insurance business by the iapact 

of the law relating to delinquency procedures and 

substantive rules on the entire insurance business. 

Section z. Definitions. For the purposes of [this act) 

the follo~ing definitions applys 

(1) •Ancillary state• eeans any state other than a 

doMiciliary state. 

(2) •to .. issioner• eeans the co .. issioner of insurance 

of this !iotate • 

(3) •creoitor" is a person having any clai~, ~hether 

eatured or unaatured• liquidated or unliquidated, secured or 

unsecured, absolute, fixedo or contingent. 

(41 "Deli nquencv proceeding" .eans any proceeding 

-2- SB 80 
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ins~i~u~ed ~ains~ an in'iourer for ~"· purpose of 

llquidatlng9 rehabili~a~lngw reorganizing. or conserving 

!OUCh insurer and any !Ou...,ary proceeding un<!er (section 9 or 

10). •Foreal delinquency proceeding• Means any 1iquida~ion 

or rehabilitation proceeding. 

(5) •Ooinq business• Includes any of the following 

~ctso whether effected by .. 11 or otherwise: 

(a) the issuance or delivery of contracts of Insurance 

to persons resident In this state; 

(b) the sollcl~ation of applications for such 

contvacts or other negotiations prelieinary to the execu~ion 

of such contracts; 

(c) ~he collec~ion of pre•lu•s• eeebershlp feeso 

assesseentso or other consideration for such contrac~s; 

(d} the transaction of .. t~ers subsequent to execution 

of such contracts and arisift9 out of t~; or 

{e) operating under a license or certificate of 

authority, as an insurer, issued by the co.alssioner. 

(6) •DoMiciliary state• ...ns the state In which an 

insurer is incorporated or organized or, in the case of an 

alien insur4r, its state of entry. 

(7) •Fair consideration• Is given for property or 

oh1igation: 

(a) when in exchange for such property or obliqationo 

as a fair equivalent therefor and in goOd faith• property is 

-]- 58 80 

1 

2 

3 

.. 
5 

6 

1 

l! 

9 

10 

11 

lZ 

u 
14 

15 

16 

17 

18 

19 

zo 

21 

22 

23 

<:It 

25 

S!l 008&/4)-2 

conveyed or souvices af"e rendered or an obligation is 

incurred or an antecedent ~ Is ~etisfied; or 

1~1 w~n such ~operty of obligation is received in 

,fOod faoth to !i<>c .. re a ))'rile'Sent adv-ance or antecedent debt on 

a~nt not dispro~ortionately s~ll as coapared to the value 

of tne pr~e'tty or obl iqation obtained. 

CB» •Fof"eign countrt• .eans any ~her jurisdiction not 

in any state. 

(9) •General assets• .eans all property, realo 

personal, or othef"wiseo not specifica11y •ortga·gett, pledgedo 

deposited• or otherwise encu~ered for the sec~ity or 

benefit of specified persons or classes o~ persons. As ~o 

specifically enc~ered prop&rty. •gen•rel assets• includes 

all such property or Its proc .. ds in eMtess of the ~nt 

necessary to discharge the su• or s~s setured thereby. 

Assets held in trust and on deposit for the security or 

benet it of a11 policyholders or all poH cyhclders an(! 

creditors. in •ore than a sin91e state. shall be treated uS 

general assets• 

flO) •Guaranty association• eeans the "ontana insurance 

guaranty association, the workers• coepensation security 

fund, the Montana life and health insurance guaranty 

association, and any other siMilar entity now or hereafter 

cre~ted by the legislature of this state for the pay.ent ot 

clai•s of insolvent insurers. •Foreign guaranty association• 
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means any similar entities now in existence in or hereafter 

created by the le9islature of any other state. 

1111 (a) •Insolvency• or •insolvent• .eans: 

Cil for an insurer issuing only assessable fire 

insurance policies. the inability to pay any obligation 

within 30 days after it beco.es payable; or 

(iii for any other insurer, the inability to pay Its 

obi igations when they are due or when its adaitted assets do 

not exceed its liabilities plus the greater of: 

(AI any capital and surplus required by law for its 

organization; or 

(B) the total par or stated va,ue of its authorized 

and issued capital stock> 

(iii I as to any insurer licensed to do business in this 

state as of (the effective date of this act] which does not 

meet the standard established under subsection (iii• for a 

period not to exceed 3 years fro• [the effective date of 

thos act]• the inability to pay its obli9ations when they 

are due or that its adeitted assets do not exceed Its 

liabilities plus any required capital contribution ordered 

uv the commissioner under provisions of the insurance law. 

(b) For purposes of this subsection •liabilities• 

include but are not lieited to reserves required by statute 

or by the commissioner upon a subject co•pany at the time of 

admission or subsequent thereto. 
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(12) •Insurer• .. ans any person who has don•• purports 

to dot is doing, or is licensed to do insurance business and 

is or has been subject to the authority of or to 

liquidation. rehabilitation, reor~anizatlon• supervision• or 

'onservation by any insurance co•eissioner. Any other 

persons included under (section l] are considered to be 

in$urers. 

(13) •Preferred clai•• .sans any clale with respect to 

•hich the tere$ of (this act] accord priority of pay.ent 

fro• the general assets of the Insurer. 

(1~) •Receiver• eeans receiver, liquidatoro 

rehabilitator• or conservator as the context requires. 

(15) •Reciprocal state• eeans any state other than this 

$tate in which in substance and effect (sections 18(1,• 52• 

,3, and 55 through 57] are in force and In which provisions 

are in force requiring that the co .. lssioner or equivalent 

official be the receiver of a delinquent insurer and In 

which some provision exists for the avoidance of fraudulent 

conveyances and preferential transfers• 

(16) •secured clai•• means any clai• secured by 

•ortgage. trust deed, pledgeo deposit as security. escrow. 

or otherwise. but not includin9 special deposit claies or 

clal•s against general assets. The tere also Includes clai•s 

which have becoMe liens upon specific assets by reason of 

judicid1 orOC8$So 

-6- 58 80 
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'17) •s~ci•l deposit claie" aeans ~ cl~• s.e,~ed bf 

a deposit -de pvr~t to s.tnut.e for the aec.-lty or 

benefit of a li.eit.ed .class of personso but not inctu6il'UJ &flY 

clal·• &eeiW&d by qener&l -sets. 

(l&J •s~e• ...ns ~ stat•• district, or territory •f 

the URtted 5tate54 

(19) •Transfer• Include• the sale and 8¥8ry otber .ude• 

direct or indirect• of disposing of or parting with property 

or witlt an inter~ therein or with the possession thereof 

or fixing a 1 len upon property or upon an interest tttereilh 

absolutely or conditionally, voluntarily• by or without 

judlclal proceedings. The r•tention of a security title t.o 

property delivered to a debtor is considered a transfer 

5Uffered by the debtor. 

Section 3. l"ersons covered.> The pro.c-dlngs authorized 

by [this ect] .. , oe appl led to: 

(lJ all insurers who are doing or have done insurance 

business In this state and against w~ clales arising froe 

t~t bu~in~ss aay exist now or in the future; 

{l) all Insurers who purport to do an insurance 

business in t~is state; 

(l) all insureTs who have insureds resident In this 

state; 

(4) all otner persons organized or in the process of 

or11anizing "'ith the Intent to do an insurance business in 
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tSl all nonprof'it __...,;,.:. P'hms ami *'' f'relll...-.1 

benefit. soc.O·et+es an41 ~,.ci.al aocietl.es; or 

(61 all ti~~e ~R6UW..Ce c~i~ 

s.ea.~.., it. .t~Sr.IH>i·ct..._. _.,- (1) No eeH•qaenq• 

proc-.t.i~ .., be ~ _...r [ tlt+s .ct] -.., . ....- 04:her 

tlun the c~Hi·.,_,- and no court shaH "'- juri-5tHi:ti

to entertain, hearo or deterai·ne any proc-m·ng ~e.:! by 

any other f"!rson. 

(Z) No court of ttooi's; state has jurisd-iction t.o 

ent.ertaino hear. or aet.ent-ine any co.pl&i'ftt pra.yi·"9 f<H' thE 

diss.oluti--• 1 iq•lidat.ieno retwbil itatiOR9 -.-stratlono 

consen,aien• or receh,erD·ip of aw,y .,_.,. or pr~iftil for 

an injunction .,. restr•i•n-hMJ or01rr or ~ rel i ef' 

prel i•inary too i-ncideRtal t09 or rel.ti-ng t.o 

proc-cHnqs other than Ia ac:cercl:aRce vi th (this act }e 

-ch 

(3-) In additi·cm to other grounds for jurisdiction 

provided by the •- of' this stateo a cOU>rt. of ~· s stat" 

having jttr lsdictiOI'I o-f the autt;tecct -«:ter has juriui-ction 

over a pers;on served pur~ant to the Montana Rut~ of Civil 

Procedu:re or other applicllble provisions 11tf l·- i-n an at:tion 

brought by the receiver of a doeestic ins~rer or an alien 

insurer aoaiciled in this state: 

(a) if the person served is obligated to the insurer 

in any way as an tnc<dent to any agency or broker~e 
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arrangement that ~ay exist or has existed between the 

insurer and the agent or broker in any action on or incident 

to the obligation; 

(b) if the person served is a reinsurer who has at any 

time written a pol icy of reinsurance for an insurer against 

whicn a rehabilitation or liquidation order is in effect 

when the action is co•~enced or is an agent or broker of or 

for the reinsurer in any action on or incident to the 

rein~urance contract; or 

{c) if the person served is or has been an officero 

•anagert trustee, organizer, proeotero or person in a 

position of co•parable authority or influence in an insurer 

aqainst which a rehabilitation or liquidation order is in 

effect when the action is co-.enced in any action resulting 

fro~ such a relationship with the insurer. 

(it) If the court on ~tion of any party finds that any 

action should as a ~atter of substantial justice be tried in 

a forum outside this state, the court •ay enter an 

appropriate order to stay further proceedings on the action 

in this stdte. 

the 

(5) All actions herein authorized shall be brought in 

district court In the county in which the office of the 

commissioner Is located. 

Section 5. Injunctions and orders. {1) Any receiver 

appointed in a proceeding under [this act} may at any timP 
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dpply for and any court of qeneral jurisdiction aay grant 

such restraining 

onjunctions, and 

prevent: 

orders. preli•inary 

other orders as •ay 

and per•anent 

be necessary to 

the transaction of further busin•ss; 

the transfer of property; 

t a) 

(b) 

(C) interference with the receiver or with a 

proceeding under (this act]; 

(d) waste of the insurer•s assets; 

(e) dissipation and transfer of bank eccounts; 

{f) the institution or further prosecution of any 

actions or proceedings; 

(~J the obtaining of preferences. judg-nts, 

attach~entso garnish•entso or liens against the insurero its 

assets, or its policyholders; 

{h) the levying of execution against the insurer, Its 

assetso or its policyholders; 

(i) the •aking of any sale or deed for nonpay .. nt of 

taxes or assessments that would lessen the value of the 

assets of the insurer; 

( J) the withholding frOII the receiver of books• 

accounts, docu11ents. or other records relating to the 

business of the insurer: or 

(k) any other threatened or conte11plated action that 

01 i ·~ht lPssen t hP value of the i nsurer• s assets or prejudice 
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the r•qht5 of policyholders• c~eoitorso or shareholders or 

the ad.inistration of any proceeding under [this act}• 

{ll The receiver •ay apply to any court outside of the 

~tate for the relief described in subsection Ill• 

Section 6. Cooperation of officers, ~rso aftd 

daployees. (11 Any offlcere aanaqero director, trust ... 

ownero eaployeeo or a~nt of any insurer or any other 

persons with authority over or In charge of any seg .. nt of 

the insurer's affairs shall cooperate with the ca..issioner 

in any proceeding under (this ect] or any Investigation 

preli•inary to the proceeding. The tere •person• as used in 

this section Includes _, person wbo exercises control 

directly or indirectly over activities of an insurer through 

-y holding co.pany or other affiliate of the Insurer. •To 

cooperate• includes but Is not ll•lted to the following: 

(al replying proaptly in writing to any inquiry fro• 

the co .. issioner requesting such a reply; and 

(bJ aaking available to the co .. issioner any bookso 

accountso docu~entso or other records or inforeatlon or 

property of or pertaining to the Insurer and in his 

possession, custodyo or control. 

(ZI No person aay obstruct or interfere with the 

co•missioner in t~e conduct of any delinquency proceeding or 

any investigation preli~inary or incidental thereto. 

(3) This section shall not be construed to ab~idge 
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proceedings. or otheF orders. 

including 

or other 
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t.M r i girt to 

delinquency 

(4) Any P•rson included within subsection 111 wno 

fails to cooperate with the coeeissioner or any persOR who 

obstructs or interferes ~ith the co .. issioner in the con~t 

of any delinquency proceeding or any investigation 

preliminary or incidental thereto or who violates any order 

the co .. issloner Issued vali~ly under [this act] e.y= 

(a) be sentenced to pay a fine not exceeding SlOoOOO 

or t., under go i epr i son-nt for a ter• of not -ore than 

yeare or both; or 

(b) after a hearing. ~ sUbjttc:t. to the l~ition by 

the co .. lssloner of a clvl1 penalty not to exceed S1o.ooo 

and to the r-oc.ati on or suspension of any insurance 

licenses Issued by the comalssioner. 

Section T. &onds. In any proceeding ~der [this actl· 

the co .. issioner and his deputies are responsible on the.r 

official bonds for the faithful perforeanca of their duties. 

if tne court. finds It desirable for the protection of the 

ass~tso it may at any time require an additional bond fra. 

the coamissloner or his deputies. and such bonds shall be 

paid for out of the assets of the insurer as a cost of 

ad11inistration. 

Section a. Continuation of delinquency proceedi~qs. 
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the laws in 

shall be 

act] for the 

purpose of conducting the proceedinq henceforth• except that 

in the discretion of the coeelssloner the proceeding .. y be 

continued, in whole or in parto as it would have been 

continued had [this act] not been enacted• 

Section 9. Co .. issioner•s su-ary orders and 

supervision proceedinqs. (1• Whenever the co .. issloner 

determines, after a hearing held under subsection (S)o that 

any doaestic insurer has coeeitted or engaged in or is abOut 

to co.-it or engage in any acto practice, or transaction 

that would subject it to delinquency proceedings under (this 

act], he may make and serve upon the insurer and any other 

persons involved such orders as are reasonably necessary to 

correct or eli•inate such conduct. 

121 lf upon examination or at any other tiee the 

commissioner deter•ines that any do.astic insurer is in such 

condition as to render the continuance of its business 

hi!Zardous to the public or to holders of its policies or 

certificates of insurance. or if such do~estic insurer qives 

its consent, then the commissioner shall notify the insurer 

of his deterainationo and furnish to the insurer a written 

I i st of the commissioner's requirements to abate his 

determination. 
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(3) If the co .. issioner •akes a detereination to 

supervise an insurer subject to an order under subsections 

(lt or (2t• he shall notify the insurer that it is under the 

~uvervision of the coaaissioner. Ouring the perlo1 of 

supervision, the co .. issioner eay appoint a supervisor to 

supervise such insurer. The order appointing a supervisor 

shdll dir~ct the supervisor to enforce orders issued under 

subse~tions (1) and (ZJ and eay also require that the 

insurer .ay not do any of the following things during the 

period of supervislon without the prior approval of the 

coMmissioner or the supervisor: 

tat dispose of• convey, or encueber any of its assets 

or Its business in force; 

(b) withdraw fro• any of its bank accounts: 

(c) lend any of Its funds; 

(d) invest any of its funds; 

(e) incur any debto obligation. or liability; 

(f) eerqe or consolidate with another coepany; or 

(~) enter into any new reinsurance contract or treaty. 

(It) Any insurer subject to an order under this section 

shall co.,ply wit.to the lawful require-nts of the 

coeeissioner ando if placed under supervision, has 60 days 

froe the date the supervision order is served within which 

to coaply with the requireeents of the coe•issloner. If the 

insurer fails to coO>ply ~ith•n that time, the commissioner 
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My in~tit:ute proceecHngs under j.sectlon 1-Z o,- 11) to nave a 

rehabilitato,. or liquidator appointed o,- extend the period 

of supervision. 

(5) The notice of hearing under subsection (1) and any 

order Issued pursuant to such subsection shell be served 

upon the insurer oursuant to the applicable rules of civil 

or a~inistratlve procedure. The notice of hearing ~hall 

state the ti.. aftd place of hearing. and the conduct• 

condition. or ground upon which the co-issioner would base 

his order. Unless .utually a~reed between the co.-issloner 

and the insurer. the hearing s~ll occur not less than 10 

days or .ore than 30 days after notice is serYed and shall 

be either in le~is end Clark Count:~ or in sa.e other ~lace 

convenient to the parties to be designated by the 

co-hsloner. The c-issl-r shall hold all hearings under 

subsection (11 privately unless the insurer requests a 

public nearing. in which case the nearing shall b9 public. 

C61 (a) Any insurer subject to an order under 

subsection (2') aay request a hearing to review that order. 

Such a hea,-ing shall be held as provided in subsection C5)• 

but tne request for a hearing shall not stay the effect of 

the order. 

(b) If the c-issioner issues an order under 

subsection (2)• the insurer mayo at any ti.ao waive a 

co .. issioner•s hea,-ing and apply for i .. ediate judicial 
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rel i"ef oy --li of .ny r~y eft"orded by 1- witttout fif'~t 

exnaustinq aO.inistrative re-.dies. Subsequent to a nearing. 

any pa,-ty ~o tne ~,-oc•edings whOse interests a,-e 

substantially affected shall be entitled to judici~l ,-eview 

of any order is~ oy the c--.issioner. 

{7) Durin~ the period of supervision the innre,. -Y 

r·eq-st the co-issioner to revi- an actiOfl taken or 

~,.oposed to be taken by t~ supervisor, specifying wherein 

the action ca.phsined of h believed IWrt to be in the best 

interest of the insurer. 

{6) If any person has violated any supervision order 

i5sued under this section which as to hia wes then still in 

effect. he is subject to a civil penalty i•posed by the 

district court not to exceed 110•000· 

(9) The co.afasioner aay apply.for and any court of 

general jurisdiction may grant such restraining orders, 

preliainar~ and peraanent injunctions. and other orders~

••Y be necessar~ to enforce a supervision order. 

1101 If any person subject to the provisions of 

act)• includinq any person described in section 

{this 

6(11• 

kno~inyly violates any valid o,-der of the commissioner 

issued under the provisions of this section and. as a result 

of such violation• the net worth of the insurer is reduced 

or the insu,-er suffers loss it would not otherwise have 

suffered. said person is personally liable to the in·u~er 
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for the amount of any such reduction or loss. The 

commissioner or supervisor is authorized to bring an action 

on behalf of the insurer in the district court to recover 

the dmount of the reduction or loss together with any costs. 

Section lOo Court's seizure order. (1) The 

co•~issioner ~ay file in a district court of this state a 

petition alleqingo with respect to a do .. stic insurer: 

(a) that there exist grounds that would justify a 

court order for a for•al delinquency proceeding against an 

insurer under (this act); 

(b) that the Interests of policyholders, creditors. or 

the public will be endangered by delay; and 

(c) the contents of an order considered necessary by 

thu commissioner. 

(2) Upon a filing under subsection (1)• the court aay 

issue forthwith• ex parte and without a hearing, the 

requested order which shall direct the co .. issioner to take 

possession and control of all or a part of the property• 

books. accounts, docu .. nts. and other records of an Insurer 

and of the premises occupied by it for transaction of its 

business and until further order of the court enjoin the 

insurer and its officers. managers, agents, and e~loyees 

from disposition of its property and fro• transaction of Its 

businPss except with the written consent of the 

commissioner. 
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(3) fhe court shall specify in the order what its 

duration shall beo which shall be such tl•e as the court 

considers necessary for the co .. issioner to ascertain the 

condition of the Insurer. Dn ~tion of either party or on 

it~ own aotion, the court aay fro• tiae to ti .. hold such 

hearings as i~ considers desirable after such notice as It 

considers appropriate, and •ay extendt shorten. or eodify 

the teras of the seizure order. The court shall vacate the 

seizure order if the co .. issioner fails to coaaence a foreal 

proceeding unaer {this act] after having had a reasonable 

opportunity to do so. An order of the court pursuant to a 

foreal proceeding under (this act} shall Ipso facto vacate 

the seizure order. 

(~) Entry of a seizure order under this section shall 

not constitute an anticipatory breach of any contract of the 

insurer. 

(,1 An insurer subject to an ex parte order under this 

section eay petition the court at any tiae after the 

issuance of such order for a hearing and review of the 

ord~r. The court shall hold such a hearing and review not 

m~re than 15 day~ after the re4uest. A heariny under this 

subsection •ay be held privately in chaabers• and it shall 

oe so held If the insurer proceeded against so requests. 

16) lft at any time after the issuance of such an 

order, ot appears to the court that any person whose 
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inte~e•t i• or will be substantially affe,ted by the order 

did not appear at the hearing and has not been served, the 

court eay orde~ that notice be given. An order that notice 

be given shall not stay the effect of any order previously 

issued by the court. 

Section 11. tonfidentiality of hearings. In all 

proceedings and judicial reviews under (sections 9 and 10]• 

all reco~ds of the insurer, other docusentso and all files 

and court records and papera of the co .. lsslonero so far as 

they pertain to or are a part of the record of the 

proceedings, re•ain confidential except as necessary to 

obtain co•pllance therewith• unless the district court• 

after hearing argu•ents fro. the parties in cha•berso orders 

otherwise or unless the Insurer requests that the •atter be 

•ade public. Until such court ordero all papers filed with 

the clerk of the district court shall be held by hi• in a 

confidential file. 

Section 12. Grounds for rehab i1 i tat ion. The 

co .. issioner ••Y apply by petition to a district court for 

an order authorizing hi• to rehabilitate a doaastic insurer 

or an alien insurer da.iciled in this state on any one or 

•ore of the following grounds: 

(1) The insurer is in such condition that the further 

transaction of business would be financially hazardous to 

its policyholders, creditors, or the public. 
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has been 

There is reasonable cause to 

ellbezzle-nt fro• the 
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bel I eve that there 

insurer, wrongful 

s~questration or diversion of the insurer's assets. forgery 

o~ fraud affecting the insurer• or other illegal conduct in• 

by, or with respect to the lnsureT that if establiShed would 

endanger assets in <- .. ""'ount threatening the solvency of t·tte 

insure-r. 

(31 The in~urer has failed to re111ove any person who in 

fact has executive authority In the Insurer. ~hether an 

officer, Manager. general agento e•ployee, or other persono 

if the person has been found after notice and hearing by tne 

co .. issioner to be dishonest or untrustworthy in a way 

affecting the insurer's business. 

(oltt tontrol of the insurero whether by stock ownership 

or otherwise, and whether direct or indirect, is in a person 

found after notice and nearing to be untrustworthy. 

(5t Any person ~ho in fact has executive authority ir 

the insurero whether an offlcero •anager, general agent• 

director or trustee, e~loyee. or other persono has refused 

to be exa•lned under oath by the co.aissioner concerning its 

affairs. whether in this state or elseWhere, and after 

reasonable notice of the fact the insurer has failed 

proMptly and effectively to ter•inate the e111ploy.ant and 

status of the person and his influence on management. 

(bl After demand by the co••issioner under 33-1-~r· or 
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under [this act]• the insurer has failed to pro.ptly ~ 

av~ilable for exa•ination any of its own property, books• 

accounts, documents, or other records or those of an~ 

subsidiary or related company within the control of the 

insurer o~ those of any person having executive authority in 

the insurer so far as they pertain to the insurer. 

(7) Without first obtaining the written consent of the 

co~~issioner, the insurer has transferred or atte•pted to 

transfer. in a •anner contrary to chapter z, part llo or 

chapter z, part lZo of Title 33o substantially Its entire 

property or business or has entered into any transaction the 

effect of which is to .. rge, consolidate. or reinsure 

substantially its entire property or business in or with the 

property or business of any other person. 

(8) The insurer or its property has been or Is the 

subject of an application for the appoint•ent of a receiver• 

trustee, custodian, conservator, or sequestrator or siRilar 

fiduciary of the insurer or its property otherwise than as 

authorized under the insurance laws of this state, and such 

appointment has been •ade or is i .. lnent, and such 

ap~ointment ~ight oust the courts of this state of 

JUrisdiction or •ight prejudice orderly delinquency 

proceedings under [this act]• 

(91 Within the previous 4 years the insurPr has 

willfully violated its charter or articles of incorporation, 
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its bylaws, any insurance law of this state, or any valid 

order of the co~issioner under [section 9]• 

(10) The insurer has failed to pay within 60 days after 

due date any obligation to any state or any subdivision 

thereof or any judg .. nt entered in any state. if the court 

in which such judg .. nt was entered had jurisdiction over 

such subJect ~dtter, except that such nonpay .. nt shall not 

be a ground until ~0 days after any good faith effort by the 

insurer to contes~ the obligation has been terminated, 

whether it is before the ca..issioner or In the courts• or 

the insurer has syste.atically atte.pted to co•pra.ise or 

renegotiate previously agreed settle88nts with its creditors 

on the ground that It is financially unable to pay Its 

obligations in full. 

(llt The insurer has failed to file its annual report 

or other financial report required by statute within the 

tiae allowed by law and• after written de•and by the 

coamissionere has failed to qive an adequate explanation 

i••ediately. 

(ll) The board of directors or the holders of a 

•aJority of the shares entitled to vote request or consent 

to rehabilitation under (this act]. 

Section 13. Rehabilitation orders. (1) An order to 

rehabilitate the business of a domestic in~urer or an alien 

in~urer do•icilet:J in this state shall appoint the 
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co .. issioner the reh•bilitator and !.h .. II direct the 

rehab i 1 i tat or forthwith to take possession of the assets of 

the insurer •nd to •dminister the• under the gener•l 

supervision of the court. The filing or recording of the 

order with the clerk of the district court or clerk and 

recorder of the 

the coepany is 

principal office 

county in which the principal business of 

conducted or the county in which its 

or place of business Is located sh•ll 

i~art the saae notice as a deedt bill of sale, or other 

evidence of title duly filed or recorded with the county 

clerk and recorder NOUld have iaparted. The order to 

rehabilitate the lns~er shall by operation of law vest 

title to all assets of the Insurer In the rehabilitator. 

f2t Any order issued under this section shall require 

accounting to the court by the rehabilitator. Accountings 

shall be at such intervals as the co~t specifies in its 

order. 

(31 Entry of an order of rehabilitation does not 

constitute an anticipatory breach of any contracts of the 

insurer. 

Section 14• Powers and duties of the rehabilitator. 

(1~ The co .. issioner a!. rehabilitator eay appoint one or 

.ore special deputies, who shall have all the powers and 

responsibilities of the rehabilitator granted under this 

section, and the co~issioner eay eeploy counsel, clerks, 
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and as5t stants. I he coepensation of t.he spec tal. deputy,< 

counsel, clerks, and assistants and all expenses of taktng 

possession of ~he insurer and of conducting the proceedings 

shall be fixed b, the c~issioner, with the approval ~f the 

court and shall be pctid out of the funds or aasets of the 

insur~r. The person~ appointed under this sect•on shall 

ser~e at the pleasure of the co .. issioner. If the property 

~f the insurer does not contain sufficient cash or liquid 

assets to <ktfray the C05ts incurred• the c-iScs,ioner ea.y 

advance the coliots so hw:urred o~t of any appropriation for 

the •alntenance of his office. Any aeounts so advanced for 

expenses of adal~istration shall be repaid to the 

coeeissioner for the use of his office out of the first 

available aoney of the Insurer. 

(2) The rehabilitator eay take such action as 

necessary to refore and revitaHze the insurer. He shall 

have all the po1o1ers of the directors, o<ff i cers. anti 

eanagers 1 whose authority shall be suspended, except as th~y 

are redelegated by the rehabilitator. He shall have full 

power ~o direct and eanage• to hire and discharge e~ployees 

subject to any contract rights they eay havet and to deal 

with the property and business of the insurer. 

Ill lf it appears to the rehabilitator that there has 

been criminal or tortious conduct or breach of any 

contractual or fiduciary obligation detrieental to ~he 
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insurer by any officer, eanagert agentt brokert eeployee, or 

other person. he may pursue all appropriate legal reeedies 

on behalf of the insurer. 

(4) If the rehabilitator deteraines that 

reorganization, consol idationo conversion. reinsurance, 

~erger, or other transfor.ation of the insurer is 

appropriate, he shall prepare a plan to affect such changes. 

Upon application of the rehabilitator for approval of the 

plan and after such notice and hearings as the court aay 

prescribe, the court aay either approve or disapprove the 

plan proposed or aay aodify it and approve It as .adlfied. 

Any plan approved under this section aust bet in the 

juogment of the courto fair and equitable to all parties 

concerneo. If the plan is approved, the rehabilitator shall 

carry out the plan. In the case of a life insurer, the plan 

proposed aay include the ieposition of liens upon the 

policies of the coepany, if all rights of shareholders are 

first relinquished. A plan for a life insurer eay also 

propose iaposition of a moratoriue upon loan and cash 

surrender rights under policies, for such period and to such 

an ext~nt as may be necessary. 

(5) The rehabilitator shall have the power under 

{sections 26 and 27] to avoid fraudulent transfers. 

Section 15. Actions by and against the rehabilitator. 

(1) Any court in this state before which any action or 
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proceeding in which the insurer is a party or is obligated 

to defend a party is pending when a rehabilitation order 

against the insurer is entered shall stay the action or 

proceeding for 90 days and such additional tl .. as is 

necessary for the rehabilitator to obtain proper 

representation and prepare for further proceedings. The 

rehabilitator shall take such action respecting the pending 

litigation as he considers necessary in the interests of 

justice and for the protection of creditors, policyholders• . 
and the public. T~e rehabilitator shall i ... diately consider 

all litigation pending outside this state and shall petition 

the courts having jurisdiction over that litigation for 

stays whenever necessary to protect the estate of the 

insur£>r• 

(l) No stotute of liaitations or defense of laches 

shall run with respect to any action by or against an 

insurer between the filing of a petition for appolnt•ent of 

a rehabilitator for that Insurer and the order granting or 

oenying that petition. Any action by or against the insurer 

thot eight have been comaenced when the petition was filed 

may b~ com~enc~d for at least 60 days after the order of 

rehabilitation is entered or the petition is denied. 

(3) Any guaranty association or foreign guaranty 

association covering 1 ife or health insurance or annuities 

has standinq to appedr in any court proceeding concerning 
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the rehabilitation of a life or health insurer if such 

association is or aay becoae liable to act as a result of 

the rehabilitation. 

Section 16· Teraination of rehabilitation. (1) 

Whenaver the coaalssloner believes further attempts to 

rehabilitate an insurer would substantially increase the 

risk of loss to creditors. policyholders, or the public or 

would be futile, the co .. issioner aay petition tl~ district 

court for an order of liquidation. A petition under this 

subsection shall have the saae effect as a petition under 

[sec~ion 17]. The district court shall perait the directors 

of the Insurer to take such actions as are reasonably 

necessary to defend against the petition and .. y order 

pay .. nt fro• the estate o# the Insurer of such costs and 

other expenses of defense as justice aay require• 

(2J The rehabilitator aay at any ti .. petition the 

district court for an order terainating rehabilitation of an 

insurer. The court shall also perait the directors of the 

insurer to petition the court for an order terainating 

rehabilitation of the Insurer and aay order pey .. nt froe the 

estate of the insurer of such costs and other expenses of 

such petition as justice aay require. If the court finds 

that rehabilitation has been accomplished and that grounds 

for renabil itation under [section 12) no longer exist. it 

shall order that the insurer be restored to possession of 
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its property and the control of t~ business. T~ 4istrict 

court may also ••ke that finding and Issue that orO.• at any 

ti•e upon its own .atlon. 

Section 17• ~rounds for liquidation. The co .. •ssioner 

a&y petition the district court for an order direeting hi• 

to 1 iqvidate a doMestic insur- or an a1 i- insurer 

ooalciled in this state on the basis: 

(1} of any ground for an order of rehabilitation as 

sp~cified In (section 12]• Mhethe~ or net t~e has been a 

prior order directing the rehabilitation of the insurer; 

(ll that the Insurer Is insolvent; or 

(3} that the Insure• is in such condition that the 

further transaction of business would be hazardous. 

financially or otherwise, to its policyholders. its 

creditors. or the public. 

section 18• Liquidation orders. (1) An order to 

liquidate the business of a do .. stic insurer shall appoint 

the co .. issloner aAd his successors in office liquidator a~d 

shall direct the liquidator forth~ith to take possession of 

the assets of the insurer and to administer thea under the 

3eneral supervision of the court. The liquidator shall be 

vested by operation of law with the title to all of the 

propertY• contracts, and rights of action and all of the 

oooks ~nd records of the insurer ordered liquidated• 

~herever located• as of the entry of the final order of 
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liquidation. The filing or recording of the order with the 

clerk of the district court and the clerk and recorder of 

the county in ~hich its principal office or place of 

business of Li located oro in the case of real estate, ~ith 

the clerk and recorder of the county where the property is 

located shall impart the sa.e notice as a deed• bill of 

sale, or other evidence of title duly filed or recorded with 

thdt clerk and recorder would have l~arted. 

(2) Upon issuance of the ordere the rights and 

liabilities of any such insurer and of its creditorso 

policyholders. shareholders, me•berso and all other persons 

interested in its estate shall beca.a fixed as of the date 

of entry of the order of liquidation, except as provided In 

(sections 1? and 37]. 

(3) An order to liquidate the business of an allen 

insurer domiciled in this state shall be in the sa .. ter•s 

and hav~ the same legal effect as an order to liquidate a 

domestic insurer, except that the assets and the business in 

the Unit~d States shall be the only assets and business 

included therein. 

{4) At the time of petitioninq for an order of 

liquidation or at any time thereafter, the coeeissioner, 

after making appropriate findings of an Insurer's 

insolvency, May petition the court for a judicial 

declaration of such insolvency. After providing such notice 
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and he~ring as it considers proper• the court may _.ke the 

declaration. 

151 Any order issued under this section shall require 

accounting to the court oy the liquidator. Accountings shall 

oe at su'~ intervals a~ the court specifies· in its order. 

Section 19. tontinuance of cover.ge. (1) All policies, 

other than life or health Insurance or annuities, in effect 

at the tiae of issuance of an order of liquidation shall 

continue In force on!y for the lesser of: 

(a) a period of 10 days from the date of entry of the 

liquidation orders; 

(b) the explretlon of the policy coverage; 

[c) the date when the insured has replaced the 

insurance coverage with equivalent insurance in another 

insurer or otherwise ter•lnated the policy; or 

(d) the liquidator has effected a transfer of the 

policy obli9ation pursuant to [section Zl(1)(h))• 

(21 An order or QE liquidation under (section 18) 

tPr~inates covera9es at the tl•e specified in subsection (1) 

for purposes of any uther statute. 

(31 Policies of 1 ite or health insurance or annuities 

continue in force for such period and under such ter•s as 

provided by any applicable guaranty association or foreign 

guaranty association. 

[~I Policies of life or health insurance or annuities 
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or any period or coverage of ~wch policies not co~ered by a 

guaranty association or foreign guaranty association shall 

tereinate under subsections (1) and (2). 

Section 20. Dissolution of insurer. The co-iss.loner 

_, petition for an order dis.-lvint] the corporate existence 

of a doeestlc Insurer or the United States branch of an 

al ian insurer do•fcf.led in t.hh state at. the ti- llll applies 

for a liquidation order. The court shall order dissolution 

oi' the corporation upon petition by the co..issi-r upon or 

after the granting of a liquidation order. If the 

diss~lution has not previously been ordered• It shall be 

effected by operati-On of 1- upon the dlscharp of the 

liquidator if the insurer is insolvent but eay be ~rdered by 

the court upon the discharge of the liquidator If the 

insurer i s under a I I quI det. ion order for s- other reason. 

Section 21. Powers of liquidator. (1) The liquidator 

aay: 

(a) appoint a special deputy to act for hie under 

[this act] and to deter•lne his re.sonable coepensation. The 

special deputy has all powers of the liquidator granted by 

this section. The special deputy shall serve at the pleasure 

of the liquidator. 

(b) eaploy agents. legal counsel, actuaries. 

accountant~• appraisers, consultants. and other personnel 

necessarr to assist in the liquidation; 
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(c) fix the reasonable cotapea5at.ion of e-.pl9yees . .8ftd 

agents. legal counsel• actuar le·s• accountants, appt"ai sers. 

.ona consultants "ith the approyal of' the court; 

(d) pay ~L..t:>onable coepensati.on to persons appointed 

and def~ay fro• the funds or as-b of' the insvrer all 

e11penses of t.Mtnq poS1ieH ion of• .c.--rv in go c-ducti ngo 

liquid•tingo di$,po:oing of.o or other~o~ise dealing with the 

bu:oiness and property of the Insurer. 11' the property of the 

insurer does not contai.fl 5uffic.ient cash or liqu·id assets to 

defray the cosu i n.c.urredo the coeei ar.ioner •ar advance the 

costs so Incurred out of any appropriation for the 

-intenance of the ca.-hsioner•s offi.ce. Any ;umunt.s &o 

adv.ancad for expen&es of adll in·i strati on shall be repa~ d to 

the coeeissiODer for the u- of his office out of the .first 

available .oney of the inr.urer. 

(e) hold hearings. subpoena ~o~itnesses to co~pel their 

at tendancet ada i ni star oaths_, exa•i ne any person under oatho 

and c08pel any person to 5ubscribe to hi·S testi•ony after c 

has been correctly reduced to vritingo and in connection 

there~o~ith require the production of any bookso papers• 

records or other docuaents which he considers relevant to 

the inquiry; 

(f) to collect all debts and eoney due and cl aias 

belonging to the insurer, wherever located, and for this 

purpose: 
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(i) institute ti.aly action in other jurisdictions in 

~rder to forestall garnishaent and attachaent proceedings 

against such debts; 

(iii do such other acts as are necessary to collect, 

conserve. or protect its assets or property• and has the 

po~er to sello coapoundo coaproMiseo or assign debts for 

purposes of collection upon such ter~s and conditions as he 

considers best; and 

(iii) pursue any creditor•s re.-dies available 

enforce his clai~s; 

to 

(g) conduct public and private sales of the property 

of the Insurer; 

(h) use assets of the estate of an insurer under a 

liquidation order to transfer policy obligations to a 

solvent assu•ing insurer, if the transfer can be arranged 

without prejudice to applicable priorities under [section 

~2j; 

(i) acquir~. encu~ero leaseo i~roveo sello or 

transfer an, property of the insurer at its earket value or 

upon such terms and conditions as are fair and reasonable. 

He shall also have power to executeo acknowledge, and 

deliver any and all deedso assign.entso releases, and other 

instruments necessary or proper to effectuate any sale of 

property or other transaction in connection ~ith 

1 iquidation. 
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(j) borrow eoney on the security of the Insurer's 

assets or without security and execute and deliver all 

docuaents necessary to that transaction for the purpose of 

facilitating the liquidation; 

{k) vnter into such contracts as are necessary to 

carry out tiM order to 11qu id.5tew and affl r• or dl savoN any 

contracts to which the Insurer Is a party; 

{lJ continue to prosecute and Institute in the n .. e of 

the in10urer or in hi,s own na- any and ell suits and other 

legal proceeding&, In this state or elsewhere. and abandon 

the prosecution of ctai•s he considers unprofitable to 

pursue further. If the Insurer is dissolved under (section 

20]• he shall have the power to apply to any court in this 

state or e\se~here for leave to substitute hi•self for the 

insurer as plaintiff. 

(•) prosecute any action lllhlch -Y exist in behalf of 

the creultors, ••aberst policrholdersw or shareholders of 

the insurer against any officer of the Insurer or any other 

perscn; 

(n) reaove any or all records and property of the 

insurer to the off;ces of the co~ission~r or to such oth~r 

pldce ~s may be convenient for the purposes of efficient and 

or~erly execution of the liquidation. Guaranty associations 

dnd foreiqn guaranty associations shall have such reasonable 

access to the records of the insurer as is necessary for 
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th .. to carry out their statutory obligations. 

{o} depo~it in one or .ore banks in this state s~h 

suas as are required for meeting current adalnistration 

expenses and dividend distributions; 

(p) invest all suas not currently needed• unless the 

court orders otherwise; 
• 

(q} file any necessary docuaents for record in the 

office of any county clerk and recorder in this state or 

•'seMhere where property of the insurer Is locetedt 

(rJ assert all defenses available to the Insurer as 

against third persons. Including statutes of lieltatlon• 

statutes of frauds, and the defense of usury. A waiver of 

any defense by the Insurer after a petition In liquidation 

has been filed shall not bind the liquidator. Whenever a 

guaranty association or foreign' guaranty association has an 

obligation to defend any suit• the liquidator shall give 

precedence to such obligation and aay defend only in the 

absence of a defense by such quaranty associations. 

(sJ exercise and enforce all the rights• ra.edles• and 

powers of any creditor. shareholder, policyholder, or 

~.bar, including any power to avoid any transfer or lien 

that eay be given by the general law and that Is not 

included with (sections 26 through 28]' 

(t) intervene in any proceedinq wherever instituted 

that aiqht lead to the apPointeent of a receiver or trustee 
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and act as the receiver or trustee whenever the a~nt .. nt 

is offered; 

lu) enter into agree.ents with any receiver or 

co-issioner of any other state relatln<J to the 

rehabilitation, liquidation• conservation• or dissolution of 

an Insurer doinq business in bo~h ~~ .. ; 

(vt exercise all powers now held or hereafter 

conferred upon receivers by the laws of this state not 

Inconsistent with the provisions of [this act)• 

(2) The enu.eration in this section of the powers and 

authority of the liquidator shall not be construed as a 

11•1tatlon upon hla• nor shall it exclude in any eanner his 

right to do such other acts not herein specifically 

enuaeratedo or otherwise provided fort as •ay be necessary 

for the accoepllsheent of or in aid of the purpose of 

1 iquidationo 

Section 22• Notice to creditors and others. (1) Unles~ 

the court otherwise directso the liquidator shall give tr 

cause to be given notice of the liquidation order as soon as 

possible: 

(a) by first-class mail and either by telegraa or 

telephone to the insurance coa•lssioner of each jurisdiction 

in which the insurer Is doing business; 

(b) by first-class mail to any <JUaranty association or 

foreign guaranty association which is or aay beC'>I8e 
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obli~ated as a result of the liquidation; 

(c) by first-class Mail to all insurance agents of the 

insurer; 

(d) by first-class •all to all persons known or 

reasonably expected to have clai•s ag.lnst the Insurer• 

including all policyholders. at their last-known address as 

indicated by the records of the Insurer; and 

(e) by 

circulation 

publication in 

in the county 

a newspaper of general 

in which the Insurer has Its 

principal place of business and In such other locations as 

the liquidator considers appropriate. 

(Z) Notice to potential clai .. nts under subsection (1) 

shall require clai•ants to file with the liquidator their 

claiMs toqether with proper proofs thereof under (section 

36J• on or before a date the 1iquidator shall specify in the 

notice. The liquidator need not require persons clal•lnq 

cash surrender values or other invest•ent values in life 

insurance and annuities to file a clai•• All clalaants have 

a duty to keep the liquidator lnforaed of any changes of 

dddress. 

(31 If notice is given in accordance with this 

section. the distribution of assets of the Insurer under 

this chapter shall be conclusive with respect to all 

claimants. whether or not they received notice. 

Section Z3o Duties of aqents. (1) Every person who 
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receives notice in the forM prescribed In [section 22] that 

an insurer which he represents as an agent Is the subject of 

~ liquiddtion order shall within 15 days ~f such notice give 

notice of the liquidation order. The notice shall be sent by 

first-class •ail to the last address contained in the 

agent's recurds to each policyholder or other person na .. d 

in any policy issued through the agent by the insurer, if he 

has a record of the address of the policyholder or other 

person. A policy shall be considered issued through an agent 

if the agent has a property Interest in the expiration of 

the expiration of the policy or if the agent has had in his 

possession a cooy of the declarations of the policy at any 

tl .. during the life of the 

ownership of the expiration 

policy, 

of the 

except 

policy 

where the 

has b-n 

transferred to another. The written notice shell Include the 

na~e and address of the Insurer. the na .. and address of the 

aqent. ldentificdtion of the policy i•paired, and the nature 

of the lepalr•ento Including tereination of coverage. as 

described in [section 19]. Notice by a general agent 

satisfies the notice require.ant for any agents under 

contract to him. Each aq~nt obligated to give notice under 

this section shall fale a report of co•pliance with the 

liquidator. 

(2) Any agent failing to give notice or file a report 

of compliance as required in subsection (lt •ay be subject 
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to pay-t of a pe!UlJty of not .ore them u,aoo and _,. have 

his license suspended• after a hearing held by the 

CO-iS5iOnere 

(3) The liquidator eay valve the 

this section If he deteralnes that 

duties ieposed by 

other notice to the 

policyholders of the insurer under liquidation is adequate. 

Section 2~t. Actions by and a9ainst liquid.tor. (lJ 

Upon issuance of an order appointing a liquidator of a 

dn .. stic insurer or of an allen Insurer d~lclled in t.hls 

state, no action at law or equity aay be brought against the 

insurer or liquidator. whether in this state or elsewhere• 

nor shall any such existing actions be .. lnt.ained or further 

presented after issuance of such order. The courts of this 

state shall give full faith and credit to injunctions 

aqalft5t the 1 iquidator or the cOiilpany or the continuation of 

existing actions against the liquidator or the co.pany when 

such Injunctions are included in an order to liquidate an 

insurer issued pursuant to corresponding provisions in other 

states. Whenever in the liquidator's judgaent protection of 

the estate of the insurer necessitates intervention in an 

action against. the insurer that is pending outside this 

state. he aay intervene in the action. The liquidator aay 

defend any action in which he intervenes under this section 

at the expense of the estate of the insurer. 

12) The liquidator eayo upon or after an order for 
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liquidation, wi~hin 2 years or such tiae in addition to 2 

years as applicable law aay peraitw institute an action or 

p~oceedinq on behalf of the estate of the insurer upon any 

cause of action aqainst which the period of lieitation fixed 

by applicable lew haa not expired at the tiae of the filing 

of the petition upon which such order is enter~. When• by 

any agre .. ento a period of li•itation is fixed for 

instituting a suit ~r proceeding upon 

filing any clai•• proof of clai•• proof 

any claim or for 

of losso deaand• 

notice, or t~e like or when in any proceeding• judicial or 

otherwise, a period of liaitation is fixed• either in the 

proc-ding or by applicable 1-• for tuing eny action• 

filing any claie or pl .. dlngw or doing any act and when in 

any such case the period had not expired at the date of the 

filing of the petitione the liquidator aay• for the benefit 

of the estateo take any such action or do any such acto 

required of or pereitted to the insurer. ~ithin a period of 

180 days subsequent to the entry of an order f<r 

liquidation, or within such further period as is sho•n to 

the satisfaction of the court not. to be unfairly prejudicial 

to the other party. 

(3) No statute of limitations or defense of laches 

shall run with respect to any action against an insurer 

uetwePn the filing of a petition for liquidation against an 

insurer and the denial of the petition. Any action against 
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2 

3 

.. 
s 

b 

7 

8 

9 

10 

11 

12 

13 

14 

lS 

16 

l7 

18 

19 

20 

£1 

22 

23 

24 

25 

Sl'l 0080/02 

the insurer that ~ight have been co•menced when the petition 

was filed may be co..enced for at least ~U days after the 

petition is denied. 

141 Any guaranty associ at ion or foreign guaranty 

association shall have standing to appear in any court 

proceeding concerning the liquidation of an insurer if such 

association is or •ay beco•e liable to act as a result of 

the liquidation. 

Section 25. tollection and list of assets. ll) As soon 

as practicable after the liquidation order but not later 

than 120 days thereafter. the liquidator shall prepare in 

duplicate a list of the insurer's assets. The list shall be 

amended or supple.anted fro. ti.a to ti.a as the liquidator 

may determine. One copy shall be filed In the office of the 

clerk of the district court and one copy shall be retained 

for the liquidator's files. All amendments and suppleeents 

shall be similarly filed. 

(2) The liquidator shall reduce the assets to a degree 

of liquidity that is consistent with the effective execution 

of the liquidation. 

(3) A submission to the court for disbursement of 

assets in accordance with (section 3~] fulfills the 

requirements of subsection (1} of this section. 

Section 26. Fraudulent transfers prior to petition. 

(l) Every transfer made or suffered and every obligation 
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incurred by an in~urer within 1 year prior to the filing of 

a successful p@tition for rehabllitati~n or liquidation 

under {this act] 

future creditors 

is fraudulent 

if llade or 

as to then existing and 

incurred without fair 

consideration or with actual intent to hinder. delay. or 

defraud either existing or future creditors• a transfer 

•ade or an obligation Incurred by an insurer ordered to be 

rehabilitated or liquidated under [this act) which Is 

freudulent under this section ~ay be avoided by the 

receiver, except as to a person who in good faith is a 

purchaser, lienor• or obligee for a present fair equivalent 

value. and except that any purchaser. lienor• or obligee. 

who in good fai~h has given a consideration less than fair 

for such transfer. lieno or obligation • .ay retain the 

property, lien, or obligation as security for repa,.ent. The 

court ••Y• on due notice. order any such transfer or 

obligation tQ be preserved for the benefit of the estate• 

and In that event• the receiver succeeds to and aay enforce 

the rights of the purchaser, lienor. or obligee. 

12) {a) A transfer of property other than real 

prop~rty is con~idered to be made or suffered when it 

beco.es so far perfected that no subsequent lien obtainable 

by legal or equitable proceedings on a si~le contract could 

become ~uperior to the rights of the transferee under 

[section 28(3))• 
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(b) A transfer of real property is ~on~idered to be 

.ade or suffered Mhen It beco.es so far perfected that no 

subseQuent bona fide purchaser fro. the ins•Jrer could obtain 

riqhts superior to the rights of the transferee. 

(c) A transfer Mhlch creates an equitable lien Is not 

considered to perfected if there are available .eans by 

•hich a legal lien could be created. 

(dt Any transfer not perfected prior to the filing of 

a petltfon for liquidation Is considered to be aade 

~~~diately before the filing of the successful petition. 

(e) The provisions of this subsection apply whether or 

not there are or Mere creditors Mho •ight have obtained any 

liens or persons who •lght have beco .. bona fide purchasers. 

(3) Any transaction of the Insurer with a reinsurer Is 

considered fraudulent and .. ,, be avoided by the receiver 

under subsection (1) If: 

(a) the transaction consists of the tereination. 

adjusteent. or sattla .. nt of a reinsurance contract In Mhich 

the reinsurer is released fro• any part of its duty to pay 

the originally specified snare of losses that had occurred 

prior to the ti .. of the transaction• unless the reinsurer 

gives a present fair equivalent value for the release; and 

(b) any part of the transaction took place within 1 

year prior to the date of filing of the petition through 

Mhich the receivership was c~nced. 
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Section Zl. Fraudulent tran5fer after petition. (1) 

After a petition for rehabilitation or liquidation has been 

filed. a tra~~fer of any of the real property of the insurer 

•ade to a person acting in good faith is valid against the 

receiver if •ada tor a present fair equivalent value oro if 

not made for a present fair equivalent value. then to the 

extant of the present consideration actually paid therefor• 

for whi~h amount the transferee shall have a lien on the 

property so transferred. The co..ancaeent of a proceeding in 

rehabilitation or liquidation is constructive notice upon 

the recording of a copy of the petition for or order of 

rehabilitation or liquidation with the county clerk and 

recorder In the county Mhere any real property In question 

is located. The exercise by a court of the United States or 

any state or jurisdiction to authorize or effect a judicial 

sale of real property of the Insurer within any county in 

any state shall not be i•paired by the pendency of such a 

proceeding unless the copy is recorded in the county prit. 

to the consu.-ation of the judicial sale. 

(Z) After a petition for rehabilitation or liquidation 

has been filed and before either the receiver takes 

possession of the property of the insurer or an order of 

rehabilitation or liquidation is granted: 

{a) a transfer of any of the property of the insurer. 

other than real property• aade to a person acting in oood 
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faitn is valid against the receiver if •ade for a present 

fair equivalent value oro if not eade for a present fair 

equivalent value, then to the extent of 

consideration actually paid therefor, for ~hich 

the present 

a..unt the 

transferee shall have a lien on the property so transferred; 

(b) a person indebted to the insurer or holding 

property of the in~urer mayo if acting in good faitho pay 

the indebtedness or deliver the property, or any part 

thereofo to the insurer or upon his order, ~ith the sa~ 

effect as if the petition were not pendingl 

(c) a person having actual knowledge of the pending 

rehabilitation or liquidation Is considered not acting In 

good faith; 

(~) a person asserting the validity of a transfer 

under this section has the burden of proof. Except as 

elsewhera provided In this sectlono no transfer by or on 

behalf of the insurer after the date of the petition for 

1 iquiddtion by any person other than the liquidator sha11 be 

valid against the liquidator. 

(31 Nothing in [this act) l•pairs the negotiability of 

currency or ne~otiable instruments. 

Section zs. Voidable preferences and 11ens. (11 (at 4 

preference is a transfer of any of the property of an 

insurPr to or for the benefit of a creditor. for or on 

account of an antecedent debto eade or sufferPd by the 
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insurer ~ithin 1 year before the filing of a successful 

petition for liquidation under (this act)• the effect of 

~hich transfer •ay be to enable the creditor to obtain a 

greater percentage of this debt than another creditor of the 

saMe class ~ould receive. If a liquidation order Is entered 

while the insurer is already subject to a rehabilitation 

order. then such transfers shall be considered preferences 

if ftade or suffered Mithin 1 year before the filing of the 

successful petition for rehabilitation or within z years 
• 

before the fil-ing of the successful petition for 

1iquidationo whichever ti .. is shorter. 

(b) Any preference •ay be avoided by the liquidator 

; f: 

{i) the insurer was Insolvent at the tiee of the 

transfer; 

(it) the transfer was eade within 4 .onths before the 

filing of the petition; 

(iii) the creditor receiving It or to be benefited 

thereby or his agent acting ~lth reference thereto had• at 

the ti~~ when the tran~fer was eadeo reasonable cause to 

oeliev .. th.tt the insurer was Insolvent or was -about to 

becoee Insolvent; or 

(iv) the creditor receiving It ~as an officer or any 

employee or attorney or other person who was in fact in a 

position of comparable influence in the insurer to an 
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not na held such positiono or any 

directly or indirectly •ore than Sl of 

any class of any equity security issued oy the insurero or 

any other person, firao corporation, association. or 

aggregation of persons with who• the insurer did not deal at 

ar•'s length. 

(c) When the preference is voida~leo the liquidator 

•ay recover the property oro if it has been convertedo Its 

value fra. any person who has received or converted the 

prcpertyo except where a bona fide purchaser or lienor has 

given less than fair equivalent valueo he shall nave a lien 

upon the property to the extent of the consideration 

actually given by hi•• When a preference by way of lien or 

security title Is voidableo the court •ay on due notice 

order the lien or title to be pr•served for the benefit of 

the estate, in which event the lien or title passes to the 

liquidator. 

(.2) (a) A transfer of property other than real 

property is considered to be aade or suffered when it 

becoees so far perfected that no subsequent lien obtainable 

by legal or equitable proceedings on a sieple contract could 

beco .. superior to the rights of the transferee. 

(b) A transfer cf real property is considered to be 

made or suffered when it becones so far perfected that no 

subsequent bona fide purchaser froe the insurer could obtain 
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rights superior to the rights of the transferee. 

(c) A transfer which creates an equitable lien is not 

considered to be perfected If there are available means by 

which a legal li~n could be created • 

(d) A transfer not perfected prior to the filing of a 

petition for liquidation is considered to be •ade 

iaeediately befor~ the filing of the successful petition. 

{e) The provisions of this subsection apply whether or 

not there are or were creditors whO ~ight have obtained 

liens or persons who Might have beco .. bona fide purchasers. 

(lJ (a) A lien obtainable by legal or equitable 

proceedings upon a sieple contract is one arising In the 

ordinary course of such proceedings upon the entry or 

docketing of a judgaent or decree or upon attachMent. 

garnisheent, execution• or like processo whether before, 

upon, or after judgment or decree and whether before or upon 

levy. It doe~ not include liens which under applicable Ia~ 

are given a special priority over other liens which a:e 

prior in ti••• 

(b) A 1 ien 

proceedings could 

obtainable by 

beco111e superior 

legal or equitable 

to the rights of a 

transferee, or a purchaser could obtain rights superior to 

the rights of a transferee within the aeanlng of subsection 

!Zlo if such consequences would follow only fro• the lien or 

purchase itself or fro• the lien or purchase followed b .. any 
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step wholly within the control of the respective lienholder 

or purchaser 1 with or without the aid of ministerial action 

by public officials. Such a lien could not, howevero beco.e 

superior and such a purchase could not create superior 

ri~hts for the purpose of subsection (2) through any acts 

subsequent to the obtaining of such a lien or subsequent to 

such a purchase which require the agre-nt or concurrence 

of any third party or which require any further judicial 

action or ruling. 

!•) A transfer of property for or on account of a new 

and contemporaneous consideration which is considered under 

subsection (2) to be •ade or suffered after the transfer 

because of delay in perfecting it does not thereby beco.a a 

transfer for or on account of an antecedent debt If any acts 

required by the applicable law to be perfor.ed In order to 

perfect the transfer as against liens or bona fide 

purchasers• rights are perfor•ed within 21 days or any 

period expressly allowed by the lawo whichever is less. A 

transfer to secure a future loano if such a loan is actually 

made, or a transfer which beca.es security for a future loan 

shdll have the same effect as a transfer for or on account 

of a new and contemporaneous consideration. 

(5) If any lien considered voidable under subsection 

{1)(bl has been dissolved by the furnishing of a bond or 

other obligation, the surety on which has been indemnified 
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directly or indirectly by the transfer of or the creation of 

a lien upon any property of an insurer before the filing of 

a petition under {this act] which results in a liquidation 

order, the lndeanifylng transfer or lien shall also be 

considered voidabla. 

(61 fhe property affected by any lien considered 

voidable under subsections (1) and (S) shall be discharged 

fro• such lienw and that property and any of the 

inde.nifying property transferred to or for the benefit of a 

surety shall pass to the liquidator• except that the court 

•ay on due notice order any such lien to be preserved for 

the benefit of the estate and the court eay direct that such 

conveyance be •~ecuted as eay be proper or adequate to 

evidance the title of the liquidator. 

(7) fhe district court has su ... ry jurisdiction of any 

proceeding by the liquidator to hear and deterelne the 

ri~hts of any parties under this section. Reasonable notice 

of dny hearing in the proceeding shall be given to all 

parties in interesto Including the obligee of a releasing 

bond or other like obligation. When an order is entered for 

th~ recovery ot indemnifying property in kind or' for the 

avoidance of an indeenifylng lienw the court. upon 

application of any party in interest• shall in the sa .. 

proceedino as,ertain the value of the property or lien, and 

if the value is less than the amount for whi'h the property 
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is inde~~nity or less than the ""'"u"t of the 1 ienw the 

transferee or lienholder •ay elect to retain the property or 

lien upon payment of Its Vdlueo as ascertained by the court. 

to the liquidator. within such reasonable ti•es as the court 

sh.all fi It• 

{8) The liability of a surety under a releasing bond 

or other like obligation is discharged to the extent of the 

value of the lnde.nifying property recovered or the 

lnde.nifylng lien nullified and avoided by the liquidator or 

wh0n the property is retained under subsection (71 to the 

extent of the aaount pa ld to the liquIdator. 

(9) If a creditor has been preferred and afterward In 

good faith gives the Insurer further credit without. security 

of any kindw for property which beca.es a part of the 

insurer•s estate• the a_,nt of • the n- credit. r ... inlng 

unpaid at the tl•e of the petition eay be set off against 

the preference which would otherwise be recoverable froa 

hie. 

(10) lf an Insurer. directly or indirectly, within 4 

.onths before the filing of a successful petition for 

liquidation under {this act] or at any tiee in conte~lation 

of a proceeding to liquidate ito pays .oney or transfers 

property to an attorney at law for services rendered or to 

be rendered, the transaction •ay be exaained by the court on 

its own eotion or shall be exaeined by the court on petition 
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of the liqui~ator and ~hall be held valid only to t.he extent 

of a reasonable aeouRt to be det.er•ined by the court• and 

tha excess •av be recovered by the liquidator for the 

bP.nefit of th~ P~tate, provided that where the attorney is 

in a position of influence ln the Insurer or an affiliate 

thereof, payeent of aRy eoney or the transfer of any 

property to the attorney at law for services rendered or to 

be rendered shall be governed by the provision of subsection 

(l}(b)(iv)e 

(llt (a) Every officer, ~anagero e~ployeeo shareholder, 

•e•bero subscriber. attorney. or any other person acting on 

behalf of the insurer who knowingly participates in giving 

any preference when he has reasonable cause to believe the 

insurer is or is about to becoee Insolvent at the tiae of 

the preference is personally liable to the liquidator for 

the aeount of the preference. It is pereissible to infer 

that there is reasonable cause to so believe if the transfer 

was •ade within~ eonths before the date of filing of th,~ 

successful petitioR for liquidation. 

(bt Every person receiving any property fro• the 

insurer or the benefit thereof as a preference voidable 

under subsection (lJ Is personally liable therefor and is 

bound to account to the liquidator. 

(c) Nothing in this subsection prejudices any other 

clai• by the liquidator against any person. 
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Section 29. Clai~s of holders of void or voidable 

rights. ll} No clai~s of a credi~or who has received or 

acquired a 

assignmen~, 

be a11owed 

conveyance, 

preference, 1 ien, conveyance, trans.fert 

or encu•brance voidable under (~his act]• shall 

unless he surrenders the preferencfto lieno 

~ransfer, assign.en~. or encu•brance. If the 

avoidance is effected by a proceeding In which a final 

JUdq~en~ has been en~eredt ~he clal• aay no~ be allowed 

unless ~he •oney is paid or ~he proper~y Is delivered ~o ~he 

liquida~or wi~hin 30 days fro• ~he da~e of the entering of 

the final judg•ento except ~hat ~he cour~ having 

jurisdic~ion over ~he liquida~ion •ay allow further tl .. If 

there is an appeal or other con~inuation of the proceeding. 

(.2) A clai• allowable under subsection (1) by reason 

of the avoidance, whether voluntary or involuntary, or a 

preference, lien, conveyance, transfer, assignment, or 

encumbrance may be filed as an excused tate filing under 

(section 35l if filed within 30 days fro• the date of the 

avoidance or within the further tiae allowed by the court 

under subsection 11)• 

Section 30. Setoffs and counterclaifiS• (1) Mutual 

deots or mutual credits between the insurer and another 

person in connection with any ac~ion or proceeding under 

[this act] shall be set off and the balance only shall be 

allowed or paid, except as provided in subsection 121 and 

-53- SB 80 

1 

2 

3 

~ 

'!I 

6 

7 

8 

q 

10 

u 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

.n 

24 

z.o; 

)' 

SB 0080/02 

[section 33)• 

(2) No setoff or counterclai• •ay be allowed in favor 

of any person when: 

Cal the obligation of the Insurer to the person would 

not at the date of the filing of a petition for liquidation 

entitle the person to share as a claiaant in the assets of 

the insurer; 

(bl the obligation of the insurer to the person was 

purchased by or transferred ~o the person with a view to its 

being used as a setoff; 

(c) the obligation of the person is to pay an 

assessaen~ levied against the .. abers or subscribers of the 

insurer or is to pay a balance upon a subscription to the 

capital stock of the insurer or Is an any other way in the 

nature of a capital con~rlbutlon; or 

{d) the obligation of the person is to pay pre•iuMs~ 

whether earned or unearned, to the insurer. 

Section 31. Assess•ents. (1) As soon as practicable 

out not ~ore than 2 years fro• the date of an order of 

I i 4u i dati on under (section 18) of an insurer issuing 

d~~~s~able policie~, the liquidator shall aake a report to 

the court setting forth: 

(a) the reasonable value of the assets of the insurer; 

(b) the insurer•s probable total liabilities; 

(c) the probable aggregate amount of the assessment 
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""'1-l""'""s ifl 

and costs of 

or not an 

(Zt (al Upon the basis of the report provided In 

subsection (11• including any suppleaents and a•endaents 

t~eretoo the district court aay levy one or .ore assessments 

a1ainst all eeabers of the insurer Olho are subject to 

assessaPnt. 

(b) Subject to any applicable legal lieits on 

assessabl11ty, the e99regate assess.ent shall be for the 

amount that the su. of the probable liabilities, the 

expenses of adlllnlstratlon, and the estlaated cost of 

collection of the assessaent exceeds the value of existing 

assets. 01ith due regard being given to assessaents that 

cannot b~ collected econOMically. 

f3l After lewy of assess•ent under subsection (2)• the 

liquidator shall issue an order directing each ... ber 01ho 

has not paid the assess .. nt pursuant to the order to sh001 

cause why the liquidator should not pursue a judqaent 

therefor. 

(4) The liquidator shall give notice of the order to 

show cause by ~ub1ication and by first-class mail to each 

aeaber liable thereunder mailed to his last-known address as 
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it dpyears on the insurer's records at least 20 days before 

the return day of the order to s~ ceu••• 

{~) (a) lf a .eaber does not appear and serve duly 

verified obJeCt• .s upon the 1 iquidator on or before the 

return day of the order to sn- cause under subsection ( 3) • 

the court shall make an order adjudging the ae•ber liable 

for the aaount of the assess .. nt a9ainst him• pursuant to 

~ubsection (3)• together with costs, and the liquidator 

shall have a judgaent against the •eaber therefor. 

(b) 1f on or before such return day, the member 

appears and serves du1y verified objections upon the 

liquidator. the co.aissioner aay hear and deter•ine the 

.atter or aay appoint a referee to hear it and aake such 

order as the facts warrant. lf the ca.aissioner deteraines 

that such objections do not warrant relief from assessment, 

the •eaber aay request the court to review the aatter and 

vacate the order to show cause. 

(b) The 1 iquldator aay enforce any order or colle<~ 

any judgaent under subsection (5) by any la01ful aean~. 

Section 32. Reinsurer•s liability. The amount 

recoverable by the liquidator fro• reinsurers aay not be 

reduced as a result of delinquency proceedings, regardless 

of any provision in the reinsurance contract or other 

agreement. Payment •ade directly to an insured or other 

creditor may not diminish the reinsurer's obligation to the 
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insurer's estate except when the 'reinsurance contract 

provided for direct coveraqe of a named insured and the 

payment was Made in discharge of that obligation. 

Section 33o Recovery of pre.iums owed. Cll {a} An 

aqent or any other person responsible for the pay.ent of a 

premium, other than the insured, shall be obligated to pay 

any unpaid pre~ium for the full policy tera due the insurer 

at the time of the declaration of insolvency, whether earned 

or unearned, as shown on the records of the insurer. The 

liquidator may recover fro• such person any part of an. 

unearned pre~iu• that represents comalssion of such person. 

Credits or setoffs or both •ay not be allowed to an agent 

for any a•ounts advanced to the insurer by the agent on 

behalf of but in the absence of a payeent by th~ Insured. 

Cbl An Insured shall pay any unpaid earned pr .. lu• due 

the insurer at the time of the declaration of Insolvency• as 

shown on the records of the insurer. 

(2) Upon satisfactory evidence of a violation of this 

section, the coamissioner •ay pursue either one or both of 

the followin~ courses of action: 

(a) susoeno or revoke or refuse to renew the licenses 

of any offendinQ party; 

(bl imvose a penalty of not more than lltOOO for each 

act in violation of this section by such party. 

(3) Before the commissioner aay take any action as set 
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forth in subsection (2)o he shall give written notice to the 

persono coapanyo association, or exchange accused of 

violating the law, stating specifically the nature of the 

alleged violation and fixing a ti .. and place. at least 10 

~ays thereafter. when a hearing on the aatter shall be held. 

After such hearing or upon failure of the accused to appear 

dt such hearing, the co .. isslonero if he finds a violationo 

shall ••pose such penalties under subsection 12) as he 

considers ~isable., 

C•) When the co .. lssioner takes action In any of the 

ways set out In subsection '2)• the party aggrieved aay 

appeal froa the action to the district court. 

Section 3~. Ooalciliary 1 iquldator•s proposal to 

distribute assets. 11) Within 120 days of a final 

deteraination of Insolvency of an Insurer by a court of 

coepetent jurisdiction of this state• the liquidator shall 

eake application to the court for approval of a proposal to 

disburse assets out of aarshalled assets, froa tiae to ti~ 

as such assets becOMe avallableo to a guaranty association 

or foreign quaranty association having obligations because 

of such insolvency. If the liquidator detereines that there 

are insufficient assets to disburseo the application 

required by this section shall be considered satisfied by a 

filing by the liquidator stating the reasons for this 

determindtion. 
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{2) The propoaal snall at least ln~lude provisions 

for: 

(a) reserving a~ounts for the payeent of expenses of 

adeinistration and the payaent of ~laies of secured 

~reditors. to the extent of the value of the security held, 

and claies falling within the priorities established In 

[section it2]• ~lasses 1 and 2:; 

{b) disbursement of the assets earshalled to date and 

s~bsequent diaburseeent of assets aa they becoae available; 

{~) equitable allo~atlon of disburseeents to ea~h of 

the guaranty associations and foreiqn guaranty as.ociations 

entitled thereto; 

{d) the securinq by the liquidator froe each of the 

associations entitled to disburs .. ents pursuant to this 

section of en agr .... nt to return to the liquidator such 

assets, together with incoae earned on assets previously 

disbursed, as eay be required to pay ~laias of secured 

creditors and ~laies 

established In {se~tion 

priorities {no bond 

association); and 

falling 

42:] in 

eay be 

within the priorities 

accordance with such 

required of any such 

(e) a full report to be aade by each association to 

the liquidator accounting for all assets so disbursed to the 

association. all disbursements made therefrom. any interest 

earned by the aasociation on such assetso and any other 
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•attar as the ~ourt ••y direct. 

{31 The 1 iquidat:or•s proposal shall provide for 

di$bUrseeents to tn~ associations in aMOunts esti•ated at 

lP.ast equal to th~ claim pay.ants Rade or to be aade thereby 

for which such associations could assert a claim against the 

liquidator and shall further provide that if the assets 

a¥ailable for disburse .. nt fro. tiee to ti .. do not equal or 

exceed the aeount of such ~lal• pay•ents •ada or to be eade 

by the association• then disburs ... nts shall be in the 

aeount of available assets. 

(It) The liquidator's proposal shall• with respect to 

an lnsol-nt Insurer writing life or health Insurance or 

annuities, provide for disburs ... nts of assets to any 

guaranty as5QCiation or any foreign guaranty asso~iation 

covering life or health Insurance or annuities or to any 

other entity or organization reinsuring, assuaingo or 

~uaranteeing policies or contracts of insurance under the 

acts creating ~uch associations. 

(St Notice of such application shall be given to the 

association in and to the ~o .. issioners of insuran~e of each 

of the states. Any notice shall be considered to have been 

given when deposited in the United States certified mailso 

first-~lass postage prepaid, at least 30 days prior to 

subaission of such application to the court. Action on the 

application aay be taken by the court provided the above 
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requi~ed notice ha~ been qiven and provided fu~the~ that the 

1 iquldator•s p~oposal complies with subsections (2)(a) and 

(2)(0)• 

Section 3S. filing of claims. (1) Proof of all claies 

shall be filed with the liquidator In the fore required by 

(section 3b) on o~ befo~e the last day for filing specified 

in the notice ~equirert under [section 22]• except that proof 

of claies for cash su~render values or other invest.ent 

values in life insu~ance and annuities need not be filed 

unless the 1 iquidator ~equi~es. 

(2) The liquidator ~ay pereit a ctaleant •aking a tate 

filing to share in distributions, whethe~ past or future. as 

if he •ere not late, to the extent that any such payment 

will not prejudice the orde~ly adeinistration of the 

liquidation. under the following ctrcuestances: 

(a) the existence of the claim was not known to the 

claimant and his claim was filed as proeptly after learning 

of it as ~easonably possiblei 

(b) a transfer to 

[sections 26 throu~h ZB] 

a 

or 

creditor was avoided under 

was volunta~ily surrende~ed 

under [section 29)• and the filiny satisfies th~ conditi~ros 

of [section 29]; and 

(c) the valuation under {section 41] of security held 

oy a secured creditor shows a deficiency, which is filed 

within 30 days after the valuation. 
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(3) The liquidator shall per•it late filing claies to 

share In distributions, whether past or future• as lf they 

were not late• if such claies are claf~s of a guaranty 

association or foreIgn guaranty essoclat.lon for 

~eieburse .. nt of covered c1ai•s paid or expenses Incurred• 

or botho subsequent to the last day for filing vhere such 

payeents were eade and expenses incurred as provided by lav. 

(it) The 1 iquidator eay consider any clai• filed late 

which Is not covered by subsection (2) and perait it. to 

receive distributions which are subsequently declared on any 

clales of the saae or lower priority If the payaent does not 

prejudice the orderly adeinlstration of the liquidation• The 

late-filing claieant shall ~eceiveo at each distribution• 

the saee pe~centage of the aeount allowed on his claia as Is 

then being paid to claiaants of any lower priority. This 

shall continue until his claie has been paid in full. 

Section 36. Proof of claia. (1) Proof of c1ai• shall 

consist of a state•ent signed by the claleant that includes 

all of the following that a~e applicable: 

(a) the particulars of the claie including the 

conslderdtion yiven for it~ 

(b) the Identity and a-aunt of the security on the 

claim; 

(c) the payments eade on the debt• if any; 

(d) th~t the su~ claimed os JUstly owing and that 
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ther~ i5 no setoffw counterclai•• or d~fense to the clai•' 

(e) any right of priority of pay .. nt or other specific 

ri~ht asserted by the claiaant~; 

(f) a copy of the ~ritten instru.ent which is the 

foundation of the clai•; 

(g) the n- and address of the clai.ant and the 

attorney who represents hi•• if any. 

(2) ~o clai• need be considered or allowed if it does 

not contain all the lnforaation in subsection (lJ which •ay 

be ~pplicable. The liquidator •ay require that a prescribed 

fora be used and •ay require that other lnfor.ation and 

docuaents be Included. 

(3) At any tl•e the liquidator .ay request the 

claiaant to present infor.atioo or evidence supple .. ntary to 

that required under sllbsectloh (l) and-Y take t-tiaony 

under oathe require production of affidavits or depositions. 

or other~ise obtain additional infor•ation or evidence. 

(It) No judg•ent or order against an insured or the 

insurer entered after the date of filing of a successful 

petition for liquidation and no judg .. nt or order against an 

insured or the insurer entered at any tl .. by default or by 

collusion need be considered as evidence of liability or of 

quantu• of daaages. No judg .. nt or order against an insured 

or the insurer entered within It ~onths before the filing of 

the petition need be considered as evidence of liability or 
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of the quantua of daaagi!S• 

(5) All claiu of a guaranty association or foreign 

~uardnty a&sociation shall be in such forft and contain such 

substantiation a~ aay be agreed to by the association and 

the liquidator. 

Section :n. 

party ~hich is 

Special claias. (1) The clal• of a third 

contingent only on his first obtaininq a 

judgaent against the Insured shall be considered and all~wed 

as if there -r• no such contingency. 

(2) A claia aay be allowed even if contingent• If it 

is filed in accordaftee with [section 35)• lt aay be allowed 

and aay participate in all distributions declared after it 

Is filed to the eKtent that it does not prejudice the 

orderly ad•inistration of the liquidation. 

(lt tlalas tn.t •r• due except for the passage of tiae 

•hall be treated as absolute clai•s are treated• except that 

such claias aay be discounted at the legal rate of Interest• 

l~l tlaias •ade under eaployaent contracts b1 

directors. principal officers• or persons in fact performinq 

siallar functions or having sl•llar po~ers are liaited to 

payMent for services rendered prior to the issuance of any 

order of rehabilitation or liquidation under [section 13 or 

18 l• 

Section 38. Special provisions for third-party claims. 

(1) Whenever any third party asserts a cause of action 
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against an insuo ed of an insurer in Jiquidationo the third 

party may file a clai~ with the J iquidator. 

(2) Whether or not the third party files a clai•• the 

insured •ay file a claia on his own behalf In the 

liquidation. If the insured fails to file a clai• by the 

date for filing clai•s specified In the order of liquidation 

or within &0 days after •ailing of the notice required by 

[section 22], whichever is lataro he is an unexcused late 

filer. 

(3) The liquidator shall aake his recoa.andatlons to 

the court under [section 42]o for the allowance of an 

insured's claim under subsection IZ)o after consideration of 

the probable outcome of any pending action against the 

in:.ured on which the clai01 is basedo the probat>le daaage.s 

recoverable in the actiono and the probable costs and 

expenses of defense. After allowance by the courto the 

1 iquidator shall withhold any dividends payable on the 

claim, pending the outcoD& of litigation and negotiation 

with the insured. Whenever it seems appropriate• he shall 

reconsid~r the claim on the bases of additional Information 

anu a•oend his reco111mendat ions. to the court. The Insured 

shall be afforded the sa•e notice and opportunity to be 

heard on all changes in the reco.mendation as in Its Initial 

determination. The court aay amend its allowance as it 

thinks appropriate. As clai~s against the insured are 
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settled or barredw the insured shall be paidw froa the 

aaount withheldw the saae percentage dividend as was paid on 

other claias of like property, based on the lesser of the 

-wrt actually rec-ered froa the Insured by action or paid 

by agreeaent plus the reasonable costs· and expenses of 

defenseo or th~ a.ount allowed on the claf•s by the court. 

After all clai•s are settled or barred, any sua r .. ainlng 

free the aaount Mlthneld shall revert to the undistributed 

assets of the Insurer. Delay In final pay .. nt under this . 
subsection shall not be a reason for unreasonable delay of 

final distribution and discharge of the liquidator. 

(~) If several clai•s founded upon one policy are 

flledo whether by third parties or as clal•s by the insured 

under this. section and the aggregate allowed a.aunt of the 

claias to which the sa•e li•it of liability in the policy Is 

applicable exceeds that llaltw each claia as allowed shall 

be reduced in the saae proportion so that the total equals 

the policy li•it. Clai•s by the Insured shall be evaluated 

as in subsection (3t• If any Insured's clala Is subsequently 

reduced under subsection C3)o the a•ount thus freed shall be 

apportioned ratab11 asong the clai11s which have been reduced 

under this subsection. 

(5} No clai• say be presented under this section if it 

is or may be covered by any quaranty association or foreign 

guaranty association. 
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Section 39. Disputed clai•s• (1) When a clai• is 

denied in ~hole or in part by the liquidator, ~ritten notice 

of, the detereinatlon shall be given to the clait~ant or his 

attorney b~ first-class eail at the address sho~n in the 

proof of clai•• Within 60 days froa the •ailing of the 

notice, the clai•ant ••Y file his objections ~ith the 

liquidator. If no such filing Is •adet the clai•ant eay not 

further object to the deter•ination. 

(2) Whenever objections are filed Mith the liquidator 

anc the liquidator does not alter his denial of the claie as 

a result of the objections, the liquidator shall ask the 

court for a nearing as soon es practicable and give notice 

of the hearing by first-class .. 11 to the claieant or his 

attorney and to any .other persons directly aff~tedo not 

less than 10 or 110re than 3ft days before the date of the 

hearing. The aatter aay be heard by the court or by a 

court-appointed referee ~ho shall sub•it findings of fact 

along Mlth his reco ... ndatlon. 

Section ~o. Clai•s of surety. Whenever a creditor 

~ose claia against an insurer is secured, In whole or in 

part, by the undertaking of another person fails to prove 

and file that claie, the other person eay dO so in the 

creditor's n .. e and shall be subrogated to the rights of the 

creditor, whether the claim has been filed by the creditor 

or by the other person in the creditor's naMe• to the extent 
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that he dischar~s the und~taking. H~vero in the absence 

of an agreeeent ~ith the creditor to the contrary• the other 

~erson shall not be entitled to any distribution until the 

aeount paid to the creditor on the undertaking plus the 

distributions paio on the clai• frOM the insurer•s estate to 

the creditor equals the aaou~ of the entire clai• of the 

creditor. Any excess received by the creditor shall be held 

by him in trust for such other person. The tere •other 

person•, as used In this section• is not intended to apply 

to a guaranty association or foreign guaranty association. 

Section ~1. Secured creditor•s clai•s• (1) The value 

of any security he1d by a secured creditor shall be 

deter•ined in one of the follo~lng ways, as the court may 

direct: 

[a) by conv•rting the •••e Into aoney according to the 

ter•s of the agreeeent pursuant to which the security was 

delivered to such creditors; or 

( o) oy agre-ento arbitration, comproeise• ,{" 

litigation bet~een the creditor and the liquidator. 

(2J The deter•ination shall be under the supervision 

and control of the court with due regard for the 

reco.-endation of the liquidator. The a•ount so detereined 

shall be credited upon the secured clai•• and any deficiency 

shall be treated as an unsecured claie. If the claimant 

surrenders his security to the liquidator. the entire claim 
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shall be allowed as if unsecured. 

Section 4Z. Priority of distribution. The priority of 

distribution of clai•s fro• the insurer•s estate shall be in 

accordance with the order in which each class of clai•s Is 

herein set forth. Every claie in each class shall be paid in 

full or adequate funds retained for such pay.ent before the 

~eftbers of tne next class receive any pay~nt. ~o subclasses 

,;hall ue established within any class. The order of 

distribution of clal•s shall be as follows: 

(ll Class 1--the costs and expenses of administration• 

including but not li•ited to the following: 

(a) the actual and necessary costs of preserving or 

reco~ering the assets of the insurer; 

Cbl compensation for all services rendered in the 

liquidation; 

(c) any necessary filing fees; 

(d) the fees and elleage payable to witnesses; 

(e) reasonable attorney•s fees; 

(f) the reasonable expenses of a guaranty association 

or foreign guaranty association in handling clai•s• 

(2) Class 2--debts due to e~ployees for services 

performed to the extent that they do not exceed 51•000 and 

represent payment for services perforaed within 1 year 

before the filing of the petition for liquidation. Officers 

and jirectors are not entitled to the benefit of this 
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priority. Such priority is in lieu of any other si•ilar 

priority which may be authorized by law as to wages or 

'oapensatton of eaployees. 

(~) 'lass 3--all claies under policies for losses 

incurredo including third-party 'lalas• all claias against 

the insurer for liability for bodily injury or for injury to 

or destruction of tangible property which are not under 

policies. and all claies of a guaranty association or 

foreign guaranty association. All claias under life 

insurance and annuity policies. whether for death proceeds. 

annuity proceeds. or invest•ent values shall be treated as 

loss clalas. That portion of any loss. lndeantfJcation for 

which is provided by other benefits or advantages recovered 

by the clalaanto shall not be Included in this class• other 

than benefits or advantages recovered or recoverable in 

discharge of faailial obligations of support or by way of 

succession at death or as proceeds of life insurance. or as 

gratuities. No payaent by an e•ployer to his eaployee aay be 

treated as a gratuity. 

C4) Cldss ~--clalas 

un~arnad preQiu~ or other 

general creditors. 

under nonassessable policies for 

pre•lus refunds and claims of 

(5) £lass 5--claias of the federal or any state or 

local govern.ent. Claims• including those of any 

go~ernmental body for a penalty or forfeiture. shall be 
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allowed in this class only to the extent of the pecuniary 

loss sustained fro• the act, transaction• or proceeding out 

of_which the penalty or forfeiture aroseo with reasonable 

and actual costs occasioned thereby. The re•ainder of such 

claias shall be postponed to the class of clai.s under 

subsection (8}• 

(6) Class 6--claias filed late or any other clai•s 

other than claias under subsections (TJ and (8)• 

(T) Class T--surplus or contribution notes. or slallar 

obliqatlons, and preelua refunds on assessable policies. 

Payeents to .. ebers of doaestlc eutual Insurance co~nies 

shall be lfalted in accordance with law. 

(8) Class 8--the clalas of shareholders or other 

owners. 

Section ~3. Liquidator's reco ... ndatlons to the court. 

(11 Jhe liquidator shall review all claies duly filed in the 

liquidation and aake such further investigation as he 

considers necessary. He aay coapound, coaproalse. or In any 

other eanner neqotlete the aaount for which clales will be 

reco ... nded to the court except where the liquidator is 

required by law to accept claias as settled by any person or 

organization, Including any guaranty association or foreign 

guaranty association. Unresolved disputes $hall be 

determined under (section 39]. As soon as practicable, he 

shall present to the court a report of the claias against 
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the Insurer with his rac-dations. The report shall 

include the naae and address of each claimant and the a~ount 

of the clai• finally recoamendedo if any. If the insurer has 

issued annuities or life insurance policies. the liquidator 

shalt report the persons to who•• according to the records 

of the Insurer, a.uunts are owed as cash surrender values or 

other invest.ent value and the a.aunts owed. 

(2) The court aay approve, disapprove, or modify the 

report on claias by the liquidator• Reports not ~odified by 

the court ~ithin a period of 60 days following submission by 

the liquidator shall be treated by the liquidator as allowed 

clal•s• subject to later .adification or to rulings •ade by 

the court pursuant to (section 39]• No clai• under a policy 

of Insurance shall be allowed for an a.ount in excess of the 

applicable policy li•lts. 

Section ""• 

direction of 

distributions in 

recognition of 

the expeditious 

protection of 

Distribution 

the court, 

of 

the 

assets. Under the 

liquidator shall pay 

a aanner that will assure the prope. 

priorities and a reasonable balance between 

co.pletlon of the liquidation and the 

unliquidated and undeteralned clai•s• 

including third-party claias. Distribution of assets in kind 

•ay be eade at valuations set by agree•ent between the 

1 iquidator and the creditor and approved by the court• 

Section 4S. Unclaieed and withheld funds. (1) •11 
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unclai~ed funds subject to distribution re.aining in tne 

liquidator's hands when he is ready to apply to the court 

for discharge, including the a.ount distributable to any 

creditor. shareholder, meabero or other person who is 

unknown or cannot be foundo shall be deposited with the 

state treasurer and shall be paid without interest except In 

accordance with [section ~2) to the person entitled thereto 

or his legal representative upon proof satisfactory to the 

state treasurer of his right thereto• Any a.aunt on deposit 

not clai~ed within b years fro• the discharge of the. 

liquidator shall be considered to have been abandoned and 

shall be escheated without foreal escheat proceedings and be 

deposited in the general fund. 

(2) All funds withheld under [section 37] and not 

distributed shall upon discharge of the liquidator be 

deposited with tne state treasurer and paid by him in 

accordance with [section ~2)• Any sums re•aining which under 

[section 42] would revert to the undistributed assets of the 

insurer shall be transferred to the state treasurer and 

oeco~e the property of the state under subsection (11• 

unless th~ co~missioner in his discretion petitions the 

court to reopen the liquidation under [section ~7). 

Section ~6. Ter•ination of proceedings. (lJ When all 

assets justifying the expense of collection and di5tribution 

have been collected and distributed under [this act]• the 
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liquid•tor shall apply to the court for discharge. The court 

.a1 grant the discharge and .. ke any other ordersw including 

an order to transfer any re•alning funds that are unec~ic 

to distribute• as •ay be considered appropriate • 

(2) Any other person May apply to the court at any 

tl .. for an order under subsection (1)• If the application 

is deniedo the applicant shall pay the costs and expenses of 

the liquidator in resisting the application• including a 

reasonable attorney•~ f ... 

Section .. T. Reopening 

proceeding has 

liquidation. After 

been terMinated and 

the 

the liquidation 

11 quldator discharged, the co••lssloner or other Interested 

party •ay at any ti .. petition the district court to reopen 

~he proceedings for good causeo including the discovery of 

additional assets. If the court Is satisfied that there Is 

justification for reopening. It shall so order. 

Section 48. Disposition of records during and after 

ter•ination of liquidation. When It appears to the 

co .. lssioner that the records of any Insurer In process of 

liquidation or co~pletely liquidated are no longer usefulo 

h~ •ay r~coM•end to thu court and the court s~ll direct 

what records snould be retained for future reference and 

what snould be destroyed. 

Section 49. External audit of the receiver's books. 

The district court ~ay, as it considers desirable, cause 
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audits to be -de of the books of the co-issioner relating 

to any receivership established under [this act)• and a 

repo~t of each audit shall be filed with the co .. issioner 

and with the court. The bookso records, and other docueents 

of the receivership shall be •ade available to the auditor 

at any tiae without notice. The expense of each audit shall 

be considered a cost of ad•inistration of the ~ecelvership. 

Section so. Conservation of property of foreign or 

al!en insurers. (1) If a d~lciliary liquidator has not been 

appointed• the co .. issioner .ay apply to the district court 

by verified petition for an order directing hi• to act as 

conservator to conserve the property of an allen Insurer not 

doeiclled In this state or a foreign Insurer on any one or 

.ore of the following grounds a 

tal any of the groUtMis In tsecuon 12)1 

(b) that any of Its property has been sequestered by 

official action In its d~icillary state or In any other 

state; 

(c) that enough of its property has been sequestered 

in a foreign country to give reasonable cause to fear that 

the Insurer Is or _., beco- Insolvent; 

(d) that its certificate of authority to do business 

in this state has been revoked or that none was ever Issued; 

(e) that there are residents of this state with 

outstanding claias or outstanding policies. 
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(~) When an order is sought under subsecti~ (ll• the 

court shall cause the insurer to be given such notice and 

time to respond thereto as is reasonable 

circu~stanceso 

under the 

(3) The cour~ aay issue the order in whatever terms it 

considers appropriate. The fllln9 or recording of the order 

with the clerk of the district court or the clerk and 

recorder of the county in which the principal business of 

the co~ny is loc•ted or the county in which its principal 

office or place of business is located shall impart the sa~e 

notice as a deed, bill of sale, or other evidence of title 

duly filed or recorded wlth that clerk and recorder would 

have I .-parted. 

(lo) The conservator .. y at any ti•e petition for and 

the court -f grant an order under [section 51) to 1 iquidate 

assets of a foreign or alien insurer under conservation or, 

if appropriate, for an order under [section 53)• to be 

appointed ancillary receiver. 

(SJ The conservator eay at any tiae petition the court 

for an order ter•inating conservation of an insurer. If the 

court finds that the conservation is no longer necessary, it 

shall order the insurer to be restored to possession of its 

property and the control of Its business. The court .ay also 

make such finding and issue such order at any time upon 

motion of any interested party, but if such •otion is 
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deniedo all costs shall be assessed against such pdrty. 

Section 51. Liquidation of property of foreign or 

aloen insurers. tl) If no da.iclllary receiver has been 

appointed, the co••isslooer ••Y apply to the district court 

by verified petition for an order directing hi• to liqui~te 

the assets found in this state of a foreign Insurer or an 

alien insurer not doeiciled in this stater on any of the 

following grounds: 

(a) any of the grounds in [section 12 or 17); or 

(b) any of the grounds specified In subsections (1)(b). 

through (l){d) of (section 50}• 

{l) When an order is sought under subsection (l)o the 

court shall cause the insurer to be given notice and tl .. to 

respond thereto as reasonable under the circu•stances. 

(3) If it appears to the court that the best Interests 

of creditors, policyholders, and the public requireo the 

court ~ay issue dO order to liquidate in whatever teres it 

considers appropriate. The filing or recording of the order 

with the clerk of the district court or the clerk and 

recorder of the county in which the principal business of 

the corupdny is located or the county In which its principal 

office or place of business is located shall i•part the same 

notice as a deedr bill of sale, or other evlden~e of title 

duly filed or recorded ~ith that clerk and recorder ~ould 

have imparted. 
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(~t If a doeiciliary liquidator is appointed in a 

reciprocal state while a liquidation is proceeding under 

this section, the liq~idator under thfs section shall 

thereafter act as ancillary r~eiver under (section §3]. If 

a doeiciliary liquidator is appointed in a nonreciprocal 

state while a liquidation is proceeding under this section, 

th~ liquidator under this section .ay petition the court for 

permission to act as ancillary receiver under [section 53)• 

( 5) On the sa-. grounds as spec I fJ .-1 I n subsectIon 

(l)o the ca.eissloner .. , petition any appropriate federal 

di&trict court to be appointed receiver to liquidate that 

portion of the insurer's assets and business over which the 

court will exercise jurisdiction or any lesser part thereof 

that the comelssioner considers desirable for the protection 

of the policyholders and creditors In this state• 

(&) The court may order the co .. lssionero when he has 

liquidated the assets of a foreign or allen insurer under 

this sectiono to pay claies of residents of this state 

against the insurer under such rules as to the liquidation 

of in~urers under (this act) as are otherwise coMpatible 

~ith the provisions of this section. 

Section 52. Doeiclllary liquidators in other states. 

(1) The doelciliary liquidator of an insurer doeiciled in a 

reciprocal state shallo except as to special deposits and 

security on secured claims under {section 53{3))• be vested 
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oy ope~ation of law with the title to all of Lhe d~setso 

property• 'ontractso and rights of action• agents• balances. 

and all of the books, accounts, and other records of the 

insurer lo,ated In this state. The date of vesting shall be 

the date of the filing of the petition• if that date is 

specified by the d~iciliary lew for the vesting of property 

in the d~iciliary state. utherwiseo the date of vesting 

shall be the data of entry of the order directing possession 

to be taken. The do•icillarr liquidator has t._ i-diate 

rlg~t to recover balances due fro. agents and to obtain 

poss~ssion of the books, ac,ounts, and other records of the 

Insurer located in this state• He also has the right to 

re,over all other assets of the Insurer located In this 

state, subject to (section 53)• 

tZt lf a ~lcllfary llqulaator Is appointed for an 

the insurer not doaiciled in a reciprocal state, 

co .. issioner of this state is vested by operation of law 

with the title to all of the property. contractso and rights 

of action and all of the bOokso accounts. and other records 

of the insurer located in this state• at the saee tiee that 

the do•lciliary liquidator is vested with title in the 

doei,ile. The ca.aissioner of this state eay petition for a 

conservation or liquidation order under (section SO or 51] 

or for an ancillary re,elvership under {section 53) or after 

approval by the district court .ay transfer title to the 
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doeiciliary liquidator• as the interests of justice and the 

equitable distribution of the assets require. 

(3) tlaimants residing in this state May file claims 

with the liquid~-or or ancillary receiver• if anyo In this 

state or with the da.iciliary liquidator, if the domiciliary 

law perelts. The elates eust be filed on or before the last 

date fi~ed for the filing of claies in the dOMiciliary 

liquidation proceedings. 

Section 53• Ancillary foraal proceedings. (l) lf a 

doaiclllary liquidator has been appointed for an insurer not 

do~iciled in this state• the co.Missioner eay file a 

petition with the district court requesting appoint.ant as 

ancillary receiver In this state: 

(at if he finds that there are sufficient assets of 

the Insurer loc•ted In this state to justify the appoint•ent 

of an ancillary receiver~ 

(b) if the protection of creditors or poli,yholders in 

this state so requires. 

(2) The court eay issue an order appointing an 

ancillary receiver in whatever ter•s It considers 

appropriate. The filing or recording of the order with the 

recorder of deeds in this state i.parts the saae notice as a 

deed, bill of sale, or other evidence of title duly filed or 

recorded with that recorder of deeds. 

(3) When a domiciliary liquidator has been appointed 

-eo- sa 80 

• ~ .., 



l 

2 

l 

4 

5 

b 

1 

s 

9 

10 

ll 

12 

13 

14 

l'; 

16 

l7 

lS 

19 

20 

21 

22 

23 

l'> 

zo; 

,. ... 

SB 0080/02 SB 0080/0Z 

in a reciprocal statew then the ancillary receiver appointed 

in this state ~ayo whenever necessary. aid and assist the 

do~iciliary 1 iquidator in recovering assets of the insurer 

located in this state. The ancillary receiver shallo as soon 

as practicable, liquidate from their respective securities 

thos~ special deposit claims and secured clai•s which are 

proved and allowed in the ancillary proceedings in this 

state and shall pay the necessary expenses of the 

proceedings. He shall proaptly transfer all re .. lnlng 

assets, bookso accounts, and records to the doMiciliary 

liquidator. Subject to this section• the ancillary receiver 

and his deputies shall have the sa .. powers and be subject 

to the same duties with respect to the adainistration of 

assets as a liquidator of an insurer doalciled in this 

state. 

(4) ~hen a domiciliary liquidator has been appointed 

in this state, ancillary receivers appointed in reciprocal 

states shall haveo as to assets and bookso accountso and 

other records in their respective stateso corresponding 

ri~hts, duties, and powers to those provided in subsection 

(3) for ancillary receivers appointed in this state. 

Section 5<\e 

coamissioner in 

Ancillary 

his 5ole 

su-ary 

discretion 

proceedings. The 

aay Institute 

proceedings under (sections 9 through 11} at the request of 

the commissioner or other appropriate insurance official of 
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the doaiclli~ry state of any foreign or alien insurer having 

property located In this state. 

Saction 55. tlalas of nonresidents ~alnst insurers 

doalclled in this state. ClJ In a liquidation proceeding 

begun In this state against an Insurer da.iciled in this 

stateo claiaants residing In foreign countries or in states 

not reciprocal states eust file claias In this state, and 

cl~;aants residing in reciprocal states aay file clalas 

either with the ancillary r~eivers• if any, in their 

respective states9 or with the d0alcl11ary liquidator. 

tlaias aust be 

the filing of 

proceeding. 

filed on or before the last date fixed for 

claias In the doaiciliary liquidation 

(2) tlaias belonging to claiaants residing in 

reciprocal states ••Y be proved either In the liquidation 

proceeding in this state as provided In [this act] or In 

ancillar, proceedings, If any• In the reciprocal states. If 

notice of the claias and opportunity to appear and be heard 

Is afforded the doaiciliary liquidator of this state as 

provided in (section 5612)J with respect to ancillary 

proceedings. the final allowance of claims by the courts in 

ancillary proceedings in reciprocal states Is conclusive as 

to a~nt and as to priority against special deposits or 

other security located In such ancillary states but. is not 

conclusive witn respect to priorities against. general assets 
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under [section 42]• 

Section 56. Clai•s of residents against insurers 

do•iciled in reciprocal states. (1) In a liquidation 

proceeding in a reciprocal state against an insurer 

doelclled In that stateo clai~ants against the insurer who 

reside within this state •ay file clal•s either with the 

ancillary receiver, if any, in this state or with the 

doelclllary liquidator. Clal•s uust be filed on or before 

the last dates fixed for the filing of claia5 In the 

do~icillary liquidation proceeding. 

Cl1 tlai•s belonging to claiaants residing In this 

state aay be proved either In the do-iclliary st.te under 

the law of that state or In ancillary proceedings• If anyo 

In this state. If a clai.ant elects to prove his clale in 

this state• he shall file his ~lal• with the liquidator in 

the aanner provideo in [sections 35 and 36]• The ancillary 

receiver shall .. ke his reco ... ndatlon to the court as under 

(section 43)• He shall also arrange a date for nearing if 

necessary under [section 39} and shall give notice to the 

liquidator in the da.lclllary stateo either by certified 

aail or by personal service at least ItO days prior to the 

date set for hearing. If the da.icillary liquidator. within 

30 days after the giving of such notice, gives notice in 

writing to the ancillary receiver and to the clai•anto 

either by certified eail or by personal service, of his 

-83- SB 80 

l 

2 

3 

4 

s 

6 

7 

8 

9 

10 

11 

lZ 

u 
14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

lit 

25 

. ';8 O&S0/02 

intention to contest the claimo he shall be entitled to 

appear or to be represented in any proceeding in this state 

involving the adjudication of the claie. 

(3• The fin~. allowance of the clai~ by the courts of 

this state shall be accepted as conclusive as to aeount and 

as to priority against special deposits or other security 

located in this state. 

Section 57• Attachment, garnishment, and levy of 

execution. Ouring the pendency in this or any other state of 

a liquidation proceeding, whether called by that name or 

noto no action or proceeding in the nature of an attachment. 

garnishaento or levy of execution eay be ca.eenced or 

.. intalned in this state against the delinquent Insurer or 

its assets. 

Section sa. Interstate priorities. (1) In a 

liquidation proceeding In this state involving one or more 

reciprocal stateso the order of distribution of the 

doeiciliary state shall control as to all claims <, 

residents of this and reciprocal states. All claies of 

residents of reciprocal states shall be given equal priority 

of pay .. nt froe general assets regardless of where such 

assets are located. 

C2l The owners of special deposit clales against an 

insurer for which a liquidator Is appointed in this or any 

other state is given priority against the special deposits 
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in accordance with the statutes governing the creation and 

maintenance of the deposits. lf there is a deficienc~ in any 

deposit so that the clal•s secured by It are not fully 

discharged fro• ito the clai•ants .ay share in the general 

assetso but the sharing shall be deferred until oeneral 

creditors, and also clai•ants against other special deposits 

who have received smaller percentages frOM their respective 

special deposits, have been paid percentages of their claies 

equal to the percentage paid fro. the special deposit• 

(3, The owner of a secured clal• against an insurer 

for which a liquidator has been appointed in this or any 

12 other state eay surrender his security and file his clale as 

13 a ~eneral creditoro or the claie eay be discharged by resort 

14 to the security In accordance with [section ~l]t in which 

15 case the deficiency, if anyo shall be treated as a clale 

lb against the general assets of the Insurer on the sa.e basis 

17 as claims of unsecured creditors. 

18 Section 59. Subordination of claie~ for 

19 noncooperation. If an ancillary receiver in another state or 

20 foreiqn country, whether called by that na•e or noto falls 

21 to transfer to the dowiciliary liquidator in this state any 

22 assets within his control other than special deposits, 

<::3 di•inished only by the expenses of the an<: ill ary 

24 receivership, if any. the clai•s filed in the ancillary 

25 receivership, other than special deposit claims or secured 
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clal•s• shall be placed in the class of claies under 

[section 42(7l)• 

Section 60. Severability. lf a part of this act is 

invalid• all valid parts that are severable froe the Invalid 

part re•ain in effect. If a part of this ~tIs Invalid in 

one or eore of its applications, the part reealns in effect 

in all valid applications that are severable froe the 

invalid dpplications. 

Section 61. Re~ealer. Sections 

33-2-9~8, KCA• are·repealed. 

-End-

-86-

:33-2-901 through 

SB 80 



\ 

46th Legislature 58 0080/03 

2 

3 

4 

5 

E> 

7 

8 

9 

10 

11 

12 

l3 

14 

15 

16 

11 

18 

19 

20 

21 

Z2 

Z3 

Z4 

<:5 

SENATE BILL NO. 80 

INTRODUCED BY HAZELBAKER, BLAYLOCK 

BY REQUEST OF THE STATE COMMISSIONER OF INSURANCE 

A BILL FOR AN ACT ENT[TLED: •AN ACT TO PROVIDE F~ THE 

SUPERVISION, REHABILITATION, ANO LIQUIDATION OF INSURERS; 

REPEALING SECTIONS 33-Z-901 THROUGH J3-Z-9~8o MCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Short title, construction. and purpose. (1) 

(This act) shall be cited as the •Insurers Supervision, 

Rehabilitation• and Liquidation Act•. 

(Z) (This act] .ay not be Interpreted to ll•lt the 

powers granted the co••issioner by other provisions of the 

law. 

Ill (This act] shall be liberally construed to effect 

the purpose stated in subsection (41• 

(41 The purpose of [this act) is the protection of the 

interests of insureds, clai.antso creditors, and the public 

generallyo with •ini.u• interference with the nor•al 

prerogatives of the owners and •anagers of 

through: 

insurers. 

(a) early detection of any potentially dangerous 

condition in an insurer and pro•pt application of 

appropriate corrective •easures; 
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(bl i~roved •ethods for rehabilitating insurerso 

involving the cooperation and •anage•ent expertise of the 

insurance industry; 

(c) enh~nced efficiency and econo•y of liquidation, 

through clarification of the lawo to 

uncertainty and litigation; 

•lni•lze legal 

(d) equitable apportion.ant of any unavoidable loss; 

(e) lessening the proble•s of interstate 

rehabilitation and liquidation by facilitating cooperation 

between states in ·the 1 iquidation process and by ex~ending 

the scope of personal jurisdiction over debtors of the 

insurer outside this state; and 

(f) regulat•on of the insurance business by the i•pact 

of the law relatinq to de1inquency procedures and 

substantive rules on the entire insurance business. 

Section z. Definitions. For the purposes of [this act) 

the following definitions apply: 

Ill •Ancillary state• •eans any state other than a 

doMiciliary state. 

121 •co .. issioner• .. ans the co .. issioner of insurancP. 

of this state. 

(31 •creditor• is a person having any claiMo whether 

•atured or unMatured, liquidated or unliquidated. secured or 

unsecured, absolute, fixed, or continqent. 

(<t) •Oelinquency proceedinq• .. ans any proceeding 
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instituted against an insurer for the purpose of 

liquidating. rehabilitating, reorqani~ingo or conserving 

such insurer ~nd any su••ary proceediny unJer [section 9 or 

lO)o •Foreal delinquency proced1ing• ~eans any liquiddtion 

or rehabilitation proceeding. 

(S) •ooinq business• includes any of the following 

actso chether effected by mail or otherwise: 

tal the issuance or delivery of contracts of insurance 

to persons resident in this state; 

lb) the solicitation of applications for such 

contracts or other negotiations pr,li•lnary to the execution 

of such contracts; 

(c) the collection of pre•iu•s• .aMbership fee so 

assess.entst or other consideration for such contracts; 

(dJ the transaction of •atters subsequent to execution 

of such contracts and arising out of tne•; or 

(e) operating under a license or certificat• of 

authority, as an insurer. issued by the co••issioner. 

(6) •DoMiciliary state• .. ans the state In which an 

insurer is incorporated or organized or, In the case of an 

alien insurer, its state of entry. 

(7) •Fair consideration• is 

obligation: 

given for property or 

(a) when in exchange for such property or obli~ation. 

as a fair equivalent therefor and in good faith, property is 
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conveyed or services are rendered or an obligation is 

incurred or an antecedent debt is satisfied; or 

(b) ~hen such property of obligation is received in 

good faith to secure a present advance or antecedent debt in 

a•ount not disproportionately small as compared to the value 

of the property or obligation obtained. 

(8) •Foreign country• .. ans any other jurisdiction not 

in any stateo 

(9) •General assets• Means all property, real, 

personal, or otherwiseo not specifically mortgaged, pledged, 

deposited• or otherwise encuMbered for the security or 

benefit of specified persons or classes of persons. As to 

specifically encu•bered property• •general assets• includes 

all such property or Its proceeds in excess of the a•ount 

necessary to discharge the su• or su•s secured thereby• 

Assets held In trust and on deposit for the security or 

benefit of all policyholders or all policyholders and 

creditors, in •ore th~n a single state. shall be treated as 

general ass•ts• 

(10) •Guaranty association• .. ans the ~ontana insurance 

guaranty 

fundo the 

association• the workers• 

~ontana life and health 

coMpensation security 

insurance guaranty 

association• and any other si•ilar entity now or hereafter 

created by the legislature of this state for the payment of 

clai•s of insolvent insurers. •Foreign guaranty association" 
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SENATE BILL NO. 80 

INTRODUCED BY HAZELBAKER, BLAYLOCK 

RY REUUEST OF THE STATE COMMISSIONER OF INSURA~CE 

A BILL FOR AN ACT ENTITLED: •AN ACT TO PROVIDE FOA THE 

SUPERVISION, REHABILITATION, AND LIQUIDATION OF INSURE~S; 

REPEALING SECTIONS 33-Z-901 THROUGH 33-2-948, MCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTAN•: 

Section 1. Short titleo construction. and purpose. 111 

(This act] shall be cited as the •Insurers Supervision, 

Rehabilitation, and Liquidation Act•. 

(Z) [This act} •ay not be interpreted to li•it the 

po~ers granted the co~missioner by other provisions of the 

law. 

(3) {This act) shall be liberally construed to effect 

the purpos~ stated in subsection !4). 

(4) The purpose of [this act) is the protection of thP 

interests of insureds. clai•antso creditors, and the public 

~enerallyr with mini.um interference with the normal 

prerogatives of the owners and aanagers of 

through: 

insurers. 

tal early detection of any potentially dangerous 

condition in an insurer and pro~pt applicatoon of 

appropriate corrective ~easure~; 
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lbl otoproved ~ethods for rehdbilitating insurers, 

involving the cooperation and •anaqeaent expertise of the 

insurance industry; 

(c) 

through 

enhanced efficiency 

clarification of the 

and econoay of liquidation. 

law, to •iniflize 1 egal 

uncertainty dnd litigation; 

ldl equitable appo~tion•ent of any unavoidable loss; 

(e) lessening the proble•s of interstate 

rehabilitation and liquidation by facilitating cooperation 

between states in the liquidation process and by extending 

the scope of pP.rsonal jurisdiction over debtor~ of the 

in~urer outside this state; and 

(f) regulati~n of the in~u~ance business by the itopact 

of the law rel~tinq to del i nquenc y procedures and 

substantive rules on the entire insurance business. 

Section 2. Definitions. For the pu~poses of {this act) 

the following dPfinitions apply: 

(l) "Ancillary state" •eans any state other than a 

do•iciliary state. 

Ill "(o~~issioner" means the co~missioner of insurancP. 

of thi~ state. 

(3) •Creditor" is a pPrson having any claim• whether 

•atured or unmatured• liquidated or unliquidated, secured or 

unsecured, absolute, fixed, or continqent. 

{4) "Oelinqu~ncy proce~ding" means any proceeding 
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institut~d aqdinst an insurer for the purpJsc of 

liquidating, rehabilitating. reorqanizin9o or conserving 

such insurer ~nd any sucmary proceediny unJer [section q or 

10). •For•al deli~quency proce~1iny• ·~~ns any liquiddtion 

or rehabilitation proceeding. 

(SI •ooinq business• incluJes any of the following 

actso whether effected by cail or otherwise: 

(a) the issuance or delivery of contracts of insurance 

to persons resident in this state; 

(b) the solicitation of dpplications for such 

contracts or other ReCJOtiatlons pre,l i•inary to the execution 

of such contracts; 

(c) the collection of pre•iu•s• oe~bership fees, 

assess.entso or other consideration for such contracts; 

(d} the transaction of •atters subsequent to execution 

of such contracts and arising out of the•; or 

{e) operatin<o~ under a license or certific~te of 

authority. as an insurer. issued by t~ co~~issioner. 

(b) •Oo•iciliary state• .vans the state in Mhich an 

insurer is incorporated or organized oro in the case of an 

dlien jn~urer9 its state of entry. 

(7) •Fair consideration• is given for property or 

obliqation: 

(a) when in exchanq~ for such property or obli~ationo 

as a fair enuivalent therefor and in qo~d fd•th, property is 
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conveyed or service~ are rendered or an obligation is 

incurred or an antecedent debt is satisfi~d; or 

fb) ~hen ~uch property of obligation is rec~ived in 

~ood fai~h to secure a present advance or antecedent debt in 

a•ount not disproportionately saall as cOMpared ta the value 

of the property or obligation obtained. 

(61 •Foreign country• .eans any other jurisdiction not 

in any state. 

(9t •General assets• .vans all property, real, 

personal, or otherMise, not specifically mortgaqed, pledged, 

deposited• or otherMise encuabered for the security or 

benefit of specified persons or classes of persons. A~ to 

specifically encuebered property. •qeneral assets• includes 

all such property or its proceeds in excess of the amount 

necessary to discharge the su• or sums secured thereby. 

Assets held in trust and on deposit for the security or 

benefit of all policyholders or all policyholders and 

creditorso in eore than a single state, shall be treated as 

general assets. 

(101 •Guaranty association• means the ~ontana insur3nce 

guaranty association, the Markers' co~pensation security 

fundo the ~ontana life and health insurance guaranty 

association. and any other si•ilar entity now or hereafter 

created by the legislature of this state for the payment of 

claims of insolve"t insurers. "Foreign gua~anty associdt•on" 
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means any similar entities now in existence in or hereafter 

crea~ed by the legislature of any other state. 

(ll) (a) "Insolvency" or •insolvent• means: 

( i l 

in.s.u..-anc~ 

for an insurer 

pol iciest the 

issuing only assessable fire 

inability to pay any oblig~tion 

within 3U days after it beco11es payable; or 

( ii) for any other insurer, the inability to p~y its 

obligations when they are due or when its admitted asset> do 

not exceed its 1 iabilities plus the greater of: 

(~) any capital and surplus required by law for its 

organization; or 

(~) the total par or stated value of 

and issued capital stock; 

its authorized 

(ii il as to any insurer licensed to do business in this 

state as of [the effective date of this act} which dOPS not 

.neet the standard established under subsection Iii)• for a 

period not to exceed 3 years fro~ [the effective date of 

t~is act], the inability to pay its obligations when they 

are due or that its admitted ~ssets do not exceed its 

lidbil ities plus any required capital contribution ordered 

oy t~e commissioner under provisions 0f the insurance law. 

(b) For purposes of this subsection "liabilities• 

include but are not 1 imited to reserves required by statute 

or by the commissioner upon a subject company at the time of 

admission or subsequent thereto. 
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(121 •rnsurer• ~eans any person who has done, purports 

to do, is doinyo or is licensed to do insurance business and 

is or has be~n subject to the authority of or to 

liquidatoon, rehabolitation, reorganization, supervision. or 

conservation by any insurance co•~issioner. Any other 

persons included under [section 3] ~re considered to be 

insurPrs. 

(l3l •Preferre1 clai~• means anv clai~ with respect to 

which the ter~s of [this act} accord priority of payment 

fro~ the qeneral assets of the insurer. 

(141 •Receiver• •eans receiver, 1 iquidatoro 

rehabilitator. or conservator as the context requires. 

(15) •Reciprocal state• •eans any state other than this 

state in which in sub~tance and effect [sections 18(11• 52• 

53, and 5"i through "il} are in force and i~ which provisions 

are in force requiring that the co~~issioner or equivalent 

official be the receiver of a delinqu~nt insurer and in 

which so~e provision exists for the avoidance of fraudulent 

conveyances and preferential transfers. 

Ill>) •secured clai•• means any clai~ secured by 

~o rtgage, trust deed, pledge, de~osit as security, escrow. 

or otherwise. but not including soecial deposit claims or 

clai•s against qeneral assets. The term also includes claims 

whoch have become liens upon specific assets by reason of 

JUdicial process. 
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(17) •special deposit clai•• .eans any claie secured by 

a deposit eaoe pursuant to statute for thP security or 

benefit of a li~ited class of persons, hut not including any 

clai• secured by generaf assets. 

(18) •state• •eans any stateo district. or territory of 

the United States. 

{19) •transfer• includes the sale and every other Modeo 

direct or indirect, of disposing of or parting with property 

or with an interest therein or with the possession thereof 

or fixin~ a lien upon property or upon an interest thereino 

absolutely or conditionally, vo\untarilyo by or without 

JUdicial proceedings. The retention of a security title to 

property delivered to a debtor is considered a transfer 

suffered by the debtor. 

Section 3. Persons covered. The proceedings authorized 

by [this act} •ay be applied to: 

(1) all insurers who are doing or have done insurance 

business in this state and against who• claims arising fro~ 

that business •ay exist now or in the futurP; 

(2) all insurers who purport to do an insurancP 

business in this state; 

( 3) all insurei'"S who havP insureds rPsidPnt in this 

state; 

{4) d11 oth~r person~ or~dn~Led or in th, prOCPSS. of 

organizinq •itn the intent to 1o 3n in~ur~nce husiness in 
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this state; 

(S) all nonprofit service plans and all fr~ternal 

benefit societies and beneficial societies; or 

(6» all title insurance co•panies • 

Section 4. Jurisdiction and venue. (1» No delinquency 

~roceeding may be co~enced under [thi$ act] by anyone other 

than tne co~issioner and no court shall have jurisdiction 

to entertaino near, or deter•ine any proceeding commenced by 

any other person. 

121 No court of this state has jurisdiction to 

entertaino hearo or deterMine any coap\aint praying for the 

dissolutiono 1iquidationo rehabilitation, sequestration. 

conservation, or receivership of any insurer or praying for 

an injunction or restraining order or other relief 

preliminary to, incidental too or relating to such 

proceedings other than in accordance with {this act]. 

(3t ln addition to other grounds for JUris~iction 

provided by the law of this state. a court of this statP 

havinq jurisdiction of the subject matter has jurisdiction 

over a person served pursuant to the ~ontana Rules of Civil 

Procedare or other applicable provisions of law in an ~ction 

brought by the receiver of a domestic insurer or an alien 

insurer domiciled in this state: 

(a) if the person served is obligated to t~e t n-c;u.r-er-

in any way as an incident to any a1P.ncv or hrC"\L·n,.~"'"r:(" 
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arrangement that may exist or has existed between the 

insurer and the agent or broker in any action on or incident 

to the oDl igation; 

(b) if the person served is a reinsurer who has at any 

time written a pol icy of reinsur~nce for an insurer against 

which a rehabilitation or liquidation order is in effect 

wh~n the action is coeaenced or is an agent or broker of or 

for the reinsurer in any action on or 

reinsurance contract; or 

incident to the 

(C) 

manayero 

position 

if the person served is or has be~n an officero 

trustee. organizer. proaoter. or 

of comparable authority or influence 

person in a 

in an insurer 

a~ainst which a rehabilitation or liquidation order is in 

effect when tne ~ction is com•enced in any action resulting 

from such a relationship with the insurer. 

(4) If the court on .otion of any party finds that any 

action should as a matter of substantial justice be tried in 

a forum outside this stateo the court may enter an 

appropriate order to stay further proceedings on the action 

in this state. 

(5) All actions herein authorized sh~ll be hrouJht in 

the district court in the county in which the office of the 

commissioner is located. 

Section 5. Injunctions and orders. (1) Any recPover 

aopointeo in a proceeding under [this act] may at any time 
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apply for and any court of general JUrisdiction may qrant 

such restraining orders. prel i•inary and permanent 

onJunction~, and other orders as may be necessary to 

prevent: 

(a) the transaction of further business; 

(bl ~he tran~fer of property; 

(C) interference lolith the receiver or wHh a 

proceeding un~er (this act]; 

(dl waste of the insurer•s assets; 

(e} dissipation and transfer of bank accounts; 

(fl the institution or further prosecution of any 

actions or proceedings; 

191 the olttaininq of preferences. judq•ents. 

attach•ents• qarni~hments, or 1 iens a9ainst the insurer, its 

assets• or its policyholders; 

(h) the levying of ex&eution against the insurPr, 

assets, or its pol•cyholders; 

its 

(i) the ~aking of any sale or deed for nonpayment of 

ta~es or assessm~nts that would lessen th~ value of the 

assets of the insurer; 

( J l the withholding from the receiver of books, 

dCcounts. documents. or other records relating to the 

business of the insurer; or 

(K} ~ny other thrPatened or contemplate1 action that 

mi~ht lessen the value of the insur~r•s assets or prejudice 
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the riqhts of policyholders. creditors, or shareholders or 

the ad•inistration of any proceeding under [this act]. 

121 The receiver •ay apply to any court outside of the 

state for the relief described in subsection (1). 

Section 6. Cooperation of officerst ?wner~• and 

e~p1oyees. (l) Any officer. •anagero director. trustee, 

ownero e•ployee, or agent of any insur~r or any other 

persons with authority over or in charge of any segment of 

the insurer's affairs shall cooperate with the co•missioner 

in ~ny proceeding under [this act) or any Investigation 

preli•inary to the proceeding. The ,tera •person• as used in 

this section includes any person who e•ercises control 

directly or indirectly over activities of an insurer through 

any holding coapany or other affiliate of the insurer. •To 

cooperate• includes but is not liaited to the following: 

(al replyinq pro•ptly in writinq to any inquiry froa 

the com•issioner requesting such ~ reply; and 

(OI •akinq available to the co•missooner any l>ooks. 

accounts, oocu•ants, or other records or infor•~tion or 

property of or pertaininq to the insurer and in his 

possession, custody, or control. 

{2) No person •ay obstruct or interfere with the 

co•missioner in the conduct of any delinquency proceeding or 

any •nve~tiqation preli•inary or incident~! thereto. 

(3) This section shall not be con~trued to 1brirlqe 
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otherwise existing Jegal rightso including tne right to 

resist a petition for liquid~tion or other delinquency 

proceedings• or other orders. 

(4J Any person included within subsection (lj who 

fails to cooperate with the co••issioner or any pers~n who 

obstructs or interferes with the co~missioner in the conduct 

of any delinquency proceeding or any investigation 

preli•inary or incidental thereto or who violates any order 

the co .. issioner issued valialy under [this act] may: 

(a• be sentenced to pay a fine not e•ceeding Slo,ooo 

or to undergo l.prison-nt for a ter• of not 111ore th."3n 

year• or both; or 

(b) after a hearing, be subject to the iaposition by 

the co .. issioner of a civil penalty not to e•ceed sto,ooo 

and to the revocation or suspension of any insurance 

licenses issued by the co••issioner. 

Section 7. Bonds. ln any proceeding under [this act]• 

the co .. issioner and his deputies are responsible on their 

official bonds for the faithful perfor.ance of their duties. 

If the court finds it desirable for the protection of the 

asset5o it ••Y at any time require an additional hond from 

the co111111issioner or his deputies. and such bonds shall be 

paid for out of the assets of the insurer as a cost of 

adMini$tration. 

Section~. Continuation of delinquency proce~dinos • 
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co~nced under the laws in 

of [this act] shall be 

under [this act] for the 

purpose of conducting the proceeding henceforth, except that 

in the discr~tion of the co~•issioner the proceeding may be 

cont•nued, in .. hole or in part, as it would have been 

continued had [this act] not been enacted. 

Section 9. Commissioner's su••ary orders an<1 

supervision proceedings. (1) Whenever the co~•issioner 

determines, after a hearing held under subsection (~)• that 

any domestic insurer has co••itted or engaged in or is about 

to commit or engage in any act, practice. or tr~nsaction 

that would subJect it to delinquency proceedings under [this 

act]• he may make and serve upon the insurer and any other 

persons involved such orders as are reasonably nec~ssury tn 

correct or eliminate such conduct. 

(2) If upon examination or at any other tim~ the 

commissioner deter•ines that any domestic insur~r is in such 

condition as to render the continuance of its business 

hazardous to the public or to holders of its 

CPrtificates of insurance. or if such domestic 

policies or 

insur~r gives 

its consent, then the co•missioner shall notify the insurer 

of nis determination, and furnish to the insurer a written 

I i st of the ~om~issioner•s requir~ment~ to abat~ hi~ 

determination. 
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(J) If the co••issioner makes a deter•ination to 

~upervise an insurer subject to an or1er under subsections 

(l) or (2), h~ shall notify the insurer thdt it is under th~ 

supervision of the co••issioner. During the period of 

supervision, the co•eissioner •ay appoint a supervisor to 

supervise such insurer. The order appointing a supervisor 

shall direct the supervisor to enforce orders issue~ under 

subsections (1) and (2) and eay ~lso require that th~ 

onsurer may not do any of the follo~in9 things during the 

period of supervision without the prior approval of the 

co•missioner or the supervisor: 

(a) dispose of, convey, or encu•ber any of its assets 

or its business in'force; 

shal I 

(b) withdraw froa any of its bank accounts; 

{c) lend any of its funds; 

(d) inve~t any of its funds; 

(e) incur any debt, obli9ationo or liability; 

(f) aerqe or consolidate with another coMpany; or 

(~J enter into any new reinsurancP contract or treaty. 

(4) Any insurer subject to an order under this section 

comply with the lawful r-equi re..,f>nts of th~ 

co•missioner and, if placPd under sup~rvision. has &0 days 

from the dat~ the supervision order is served within "hich 

to comply with the require~ents of the commissioner• If thP 

onsurer fails to comply within th~t time, the commissioner 
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.a, institute proceeding' under (s~ction 12 or 17) to have a 

reh~bilitator or liquidator appointed or extend the period 

of supervision. 

{~t the notice of heat-ing under subsection 111 -1n1 any 

order i\~ued pursuunt to such subsection shall be served 

upon the insurer pursuant to the ~ppli-c,,ble rules of civil 

or ad•inistrative p·rocedure. The notice of hearing 'Shllt1 

state the ti-. and place of hParinjo and the condu-ct, 

condition• or ~round upon which t~ co~missioner would base 

his order. Unles~ •utually aqTeed between th~ co~~issioner 

and the insurer • the head nq shatl ,occur not I ess than 10 

days OT •ore than 30 da-;s after notice iS served ·1nd shall 

be either in lewis and Clark County or in so.., other place 

convenient to the parties to he des i qn.lt<>d by the 

co•ftissionero The co••issioner shall hold all hearings under 

subsection Ill privately unless the insurer requests a 

public hearing, in which case the hearing shall be publico 

C6l [a) Any insurer subject to .. n order under 

subsection (2) may request a hearinQ to review that order• 

Such a hearinQ shall be held a~ provide~ in subsection CSI• 

but tne request for a hearin~ s~~ll not stJy the pffect of 

the order. 

Cbl If the commissioner i:ssues dn order under 

suosection (2]t t.he insurer may .. ,lt .=.ny ti.,.e• w.'~dve .l 

com~is~ioner•~ hearinQ dnd app1y for i~med~~te JUdici~l 
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relief oy ~eans of any r~y afforded by 'd• without first 

ellhausting adfiHiistrati'&'e rfl'Hoilies. Subsequ..,nt. t1l a ~.ning~ 

dny pdrty to the proceedin~s whose intere~ts '~e 

suostantidlly affected sha1• be entitled to judicial r~view 

of any order ; ssued by t~ coi'Hai s.si onet"~ 

Cll OurinQ the pet"iod of supervision the insurer may 

request the commissioner to review an action t~~en or 

proposed to be taken by tt'le supervisort sp~ifying whe'r!>in 

th-e acb on cotlpl a i ned of is be1ieved not to be in tt ..... best 

interest of the insuret• 

~8l If any p&tsan has violated any Sl:lper\tision orde"r 

issued under this sectiv~ which as to him was t~n still in 

effecto he Is subject to a clvi1 penalty imposed by the 

d i str; ct court not to el(ceed s lOo(mO. 

191 the co~issioner May apply for and any court of 

general jurisdiction •ay g'rant such restraininq or~ers, 

prel ominary and per•anent injunctions·, and other or,.,ers as 

m~y be necessary to enforce a supervision order. 

1101 If any person subject to the provisions of {this 

act}o including any person described in section b(ll• 

knowingly violates any valid order of the co~is>ioner 

issu~~ under the provisions of this section and, as a result 

of such violation. the net worth of th~ insure~ is re~uced 

or the insurer suffers loss it would not ntherwis~ havo 

suffered. !iaid person is personan y 1 i i!ble to th<> i n~ur'" 
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for the amount of any such reduction or 1 oss. The 

commissioner or supervisor is authorized to bring an action 

on behalf of the insurer in the district court to recover 

the amount of the reduction or loss togPther with any costs. 

Section 10. Court's seizure order. (1) The 

commis~ioner ~ay file in ~ district court of this state a 

petition alleqing, with respect to a do•estic insurPr: 

(a) that there exist grounds that would justify a 

court order for a formal delinquency proceeding against an 

insurer under [this act); 

(b) that the interests of policyholders. creditors. or 

the public will be endangered by delay; and 

(c) the contents of an order considered necessary by 

the commission~r. 

(2) Upon a filing under subsection (ll• the court 

issue forthwith, ex parte and without a hearing. 

may 

the 

r~yuested order which shall direct the commission~r to take 

possession and control of all or a part of the property, 

uooks, accounts. docu•ents. and other records of an insurer 

and of the premises occupied by it for transaction of its 

business and until further order of the court enjoin thP 

insurer and its officers, managers. agents, and employees 

from disposition of its ~roperty ~nrl from transaction of its 

business except 

commissioner. 

with 

-17-
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( 3) The court shdll speLify in the order •hat its 

~uration snail beo which shall be such tiMe as the court 

consoders nec~ssary for the co~cissioner to ascertain the 

condition of the insurer. On ~otion of either party or on 

its own cation, the court •ay fro• tise to tiee hold such 

hearings as it considers desirable aft~r such notice as it 

considers appropriate. and •ay extend, shorteno or •odify 

the ter~s of the ~eizure order. The court ~hall vacate the 

seizure order if the coccissioner fails to co•mence a formal 

proceedinq under [this act} after haviny had a reasonable 

opportunity to do so. An order of the court pursuant to a 

for~al proceeding under [this act] sh~Jl ipso facto vacate 

the seizure order •. 

14) Entry of a seizur~ order under this section shall 

not constitute an anticipatory breach of any contract of the 

in~urer. 

(5) An insurer subject to an ex part~ order under this 

s~ctoon may petition the court at any ti~e after the 

issuance of such order for a hearing and review of the 

onJe r. lhe court shall hold such d neariny 1nd review not 

~ore than 1'5 days after the requ~st. A hParinJ under this 

subsection cay be held privately in chamb~rs, and it shall 

be so held if the insurer proceeded against so requests. 

(b) Ifo at any tome aftPr the issuance of such an 

orLI-ert it appears to the court that any person whose 
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intere~t is or will oe ~uo~tantiatty affected oy the order 

dia no~ appear at the hParin~ ~nd has not been served, the 

court •ay orGer that notice be ~iven. An order that notice 

be given shall not stay the effect of any ordPr previ~usly 

issued by the court. 

Section 11. Confidentiality of heetr i nys.. In all 

proceedinq~ and judicial r~views under [sections 9 and lOJ• 

all record~ of the insurero other docu~ents, and all file~ 

and court records and papers of the com.issionP.rt so far a~ 

they pertain to or are a part of the record of the 

proceedings. re~ain confidential . except 

obtain co•pliance therewith, unles~ the 

as neces~ary to 

di ~trh:t court. 

after heariny ar~u•ents fro• the parties in cha•berso orders 

otherwi~e or unless the insurer requests that the •atter be 

•ade public. Until ~uch court ordero all papers filed with 

the clerk of the district court shall be held by hi• in~ 

confidential file. 

'iec t ion 12 • Grounds for rehabi 1 it.Jt ion. The 

co••issioner •ay apply by petition to a district court for 

an order authorizinq hi• to rehabilitate a do•estic insurer 

or an alien insurer do~iciled in this state on ~ny one or 

more of the follow•ng groun1s: 

t11 The insurer is in ~uch condition that the further 

trdnSc\Ct•on of jus•n~~~ would t>e findnc•~J1y h~zardous tn 

its policynolders. creditors. or th• public. 
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I 21 There is rea&onable cause to believe that there 

has bean embezzle-nt fro• the insurer, wrongful 

sequ~strdtion or 1iv~r~ion of the insurer•~ ~ssctso for<JPry 

or fraud aff~ctinq the insurer, or other illegal conJuct ino 

by, or with respect to the insurer that if established would 

endanger assets in an a•ount threatening the solvency of the 

insurer. 

Ill The insurer has failed to re.ove any person who in 

fact has executive authority in the insurer. whether an 

officer, •anagero general agento e.ployeeo or other person, 

if the person has been found eft~r notice and hearing by the 

co•~issioner to be dishonest or untrustworthy 

affecting the insurer•~ business. 

in a way 

I~) Control of the insurer, whether by stock owners~ip 

or otherwise. and whether direct or indirect, is in a person 

found after notice and hearing to be untrustworthy. 

I~) Any person who in fact has executive authority in 

the insurero whether an officer. manager, general agent, 

director or trusteeo e~ployeeo or other person. has refuse~ 

to be exa•ined under oath by the co•missioner concernino its 

affaors, whether in this state or elsewherer and after 

reasonable notice of the fact the insurer has failed 

pro•ptly and effectively to terminate the employment an~ 

status of the person and his influence on man3qement. 

It> I After dP.mand by the commissioner under 33-1-403 or 
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under (this act]• the insurer has failed to promptly make 

available for examination any of its own property, books, 

accounts, docu~ents, or other records or those of any 

subsidiary or related company within the control of the 

insurRr or those of any person having executive authority in 

th~ insurer so far ~s they pertain to the insurer. 

(7) Without first obtaining the written consent of the 

commission~r, the insurer has transferred or attem~ted to 

transfer, in a manner contrary to chapter z, part ll• or 

chapter 2• part 12• of Title 33, substantially its entirP 

property or business or has entered into any transaction thP 

effect of which is to merge, consolidate, or reinsur~ 

substantially its entire property or business in or with the 

property or business of any other person. 

(8) The insurer or its property has been 

subject of an application for the appointment of 

or i ~ th-P 

"" receive-r .. 

trustee, custod~~n. conservator, or seques~r~tor or sim~ldr 

fiduciary of the insurer or its property otherwise than as 

authorized under the insurance laws of this st-lt<>• and such 

has been •ade or is ilfuninent. and such appointment 

appointment 

jurisdiction 

.night oust the courts of this st.lte of 

or 111i ght prejudice 

proceedings under (this act]• 

(9) Within the prPvious 4 

orderly delinquency 

years the insurPr h.-s 

willfully violated its charter or articles of incorporJtion, 
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its bylaws, any insurance law of this state. or any val irt 

o~uer uf the co~missioner under [sertion 9). 

(101 The onsurer has failed to p~y ~fthin 60 days after 

due date any obligation to dny state or any subdivision 

thereof or any judgMent entered in any state. if the court 

in which S.Jcn judgMent "as entered had jurisdiction over 

such subJeCt Matter, excent that such nonpay•ent shall not 

be a ground u~til 60 days after any good f.-ith effort by the 

insurer to cuntest the obligation has been terMinated, 

whether it is before th~ CoMmissioner or in the courts, or 

the insurer has syste~atically atteMpted to coMpromise or 

renegotiate previously agreed settleMents with its creditors 

on the ground that· it 

obliyations in full. 

is financially unable to pay Its 

(11) The insurer has faile1 to file its annual report 

or other financial report required by statute within the 

ti~~ allowed by l dW and .. after writt~n demand by the 

commissioner, has failed to gov~ an adequJte explanatio~ 

imMediately. 

(12) The board of directors or the holders of a 

maJority of the shares entitled to vote rPquest or consent 

to rehabolitation under (this act]. 

~~ction 11. Rehabilitation orders. (1) 

reh...Jbil itatP t..tu-- business of a do!flot~"Sotic i-ns.ur-er 

insure,. domici l<>d in this stat.-, shall 

-22-
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coami~~ioner the rehabilitator and shall direct the 

reh~bilitator forthwith to takP po~~ession of the ~~sets of 

thO! in~u~er dnJ to adm•nistPr tl1Pm under the <JPnf!rdl 

supervision of the court. The filion or recordin~ of the 

orJer with the clerk of the rli~trict court or clerk and 

recorder uf the county on which the principal business of 

the coMpany is conducted or the county in which its 

principal office or place of businPss is locate<! sh311 

i~part the s<~•e notice a~ a deedo Lill of saleo or other 

evidence of 

clerk and 

rehabilitate 

title duly 

recorder would 

the insurer 

filed or recorde~ with the county 

have Jmparted. The order to 

~hall by operation of law vest 

title to all assets of the ln~urer in the rehabilit~tor. 

{2) Any order issued under this section shall require 

<Jccountinq to the court by the rehabil it~tor. Accountings 

shall be at such intervals as the court specifies in its 

order. 

(3) ~ntry of an order ~f rehabilit-~tion doe~ not 

constitute an anticipatory breach of any contract~ of the 

tnS.Uf"Pf'"• 

Section l4o Po~ers and dut•es of the r~h~bil itator. 

(1) The commissioner as rehabilitator ~ay appoint nne or 

OIOP" 'lope<:ial deputies. who shall have all the powers ann 

responsiLil itics of the r~hdbilltdtor grdntPU unrter ~his 

section. dnd the commission~r m~y employ counsel. cl~rks. 
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and assistants. The co•pensation of the special deputy. 

counsel, clerks, and assistants and all expenses of takin~ 

~os~dssion of the insurer and of conducting the oroceedings 

shall be fixed b1 the co .. issionero with the approval of the 

court and shall be paid out of the funds or as~ets of the 

insurPro The persons appointed under this section ~hall 

s~rve at the pl~asure of the co.-issioner. If the prop~rty 

of the insurer does not contain sufficient cash or liquirl 

assets to defray the costs incurred, the co••issioner m~y 

advance the costs so incurred out of any appropriation for 

the •aintenance of his office. Any a.aunt~ so advanced for 

expenses of dd•inistration shall be repaid to the 

co••issioner for the use of his office out of the first 

available aoney of the in~urer. 

{21 The rehabilitator aay take such action as 

necessary to refora and revitalize the insurer. He shall 

have all the powers of the directors. officers, ~nd 

•anayers, whos~ authority shall be suspended, except as they 

are redelegated by the rehabilitator. He shall have full 

power to direct and aanageo to hire and discharge employees 

subj~ct to any contract rights they may haveo and to deal 

with the property and business of the insurer. 

(3} lf it appears to the rehabilitator that there h~s 

be-en cr i 111 i nal or tortious con1uct or hreach of any 

contractual or firluciary obligation d~trimental to thn 
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insurPr by any officer, manager, agent• broker, employe~, or 

other person, he may pursue all appropriate legal remedies 

on he~dlf of the insurer. 

(4) If the rehabilitator detereines that 

reorganization. consolidation. conve..-sion .. reinsurance. 

merqert or oth~r transformation of the insurer is 

appropriate• he shall prepare a plan to effect such changes. 

Upon application of the rehabilitator for approval of the 

~lan and after such notice and hearings as the court eay 

prescribe, the court may either approve or disapprove the 

plan proposed or may modify it and approve it as 

Any plan approved under this section must 

•edified. 

beo in the 

judqment of the court, fair and equitable to all parti·es 

concerned. If the plan is approved• the rehabilitator shall 

carry out the pldn. In the case of a life insurer. tne plan 

proposed may include the imposition of liens upon the 

policies of the company, if all rights of shar~holders ~re 

first r~linquishedo A plan for a life insurer aay also 

propose imposition of a moratorium upon loan and cash 

surrender rights under policies. for such period ~n1 to such 

an eKtent as ~ay be necessary. 

(~) The rehabilitator shall have the power under 

[sections 26 and 27) to avoid fraudulent transfers. 

Section 15. Actions by and against the rehabilit•tor. 

(1) Any court in this state before which any action or 
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proc~e~inQ in ~hich the •n~urer is a party or is obl i qated 

to def~nd ~ Pdrty os pending when y rehabilitation order 

d~ot.Jinst th't.~ ~n~urer 1 s ent.cre"' ~hdll stay the action or 

proceeding for 90 days and such additional time as is 

necess~ry for the rehabilitator to obtain proper 

reprc~~ntation and prepare for further ~roceedinqs. ThP 

rehabilitator shall take such action respecting the ~en1inq 

liti~ation dS hP considers necess~ry in th~ inter~sts of 

JUStice and for the protection of cre~itors, policyholders, 

and the public. The rehabilitator shall iMmediately consider 

all litigation pendinq outside this state and shall petition 

the courts having jurisdiction over that litigation for 

stays whenever ne~essary to protect the estate of the 

•nsurer. 

(Z) No statute of liMitations or defense of laches 

shall run with respect to any action by or against an 

onsurar between ~he filin~ of a oetition for appointment of 

a rehauil itator for that insurer and the order grdntin1 or 

aenyin~ that petition. Any actian by or a~ainst the insurer 

that miqht have been coMaenced when the petition was f i 1 ed 

mdy h~ comMenced for at least 6~ dclys dftPr the order of 

r~habilitation is entered or the petition is denieo. 

[3) Any quaranty association or foreign guaranty 

dSSocidtlon covering 1 ife or h~dltll •nsur~nce or an~uit~es 

has standing to appear in any court proce~dinq concerninq 
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the rehabilitation of a life or health insurer if such 

association is or •ay beco~e liable to act as a result of 

th~ rehabilit~tion. 

Section lb. Ter•ination of rehabilitation. (1) 

Whenever the co••issioner believes further ~tteapts to 

rehabilitate an insurer woul~ substantially increase the 

risk of loss to creditors. ~ol icyholderso or the public or 

~ould be futileo the co~issioner may petition the district 

court for dh order of liquidation. A petition under this 

subsection shall have the sa•e effect as a petition under 

[section 17]. The district court sQall per•it the directors 

of the insurer to take such actions as are reasonably 

necessary to defend a9ainst the petition and .ay order 

par•ent fro• the estate of the Insurer of such costs and 

other expenses of defense as justice may require. 

(2) The rehabilitator •ay at any tiee petition the 

district court for an order terminating rehabilitation of an 

insurer. The court shall also permit the directors of the 

insurer to petition the court for an order tereinating 

rehaoil itation of the insurer and eay order pay•ent fro• the 

~state of the insurer of such costs an~ other expenses of 

such petition as justice may require. If the court finds 

thdt rehabilitation has been accomplished and that qrounds 

for rehabilitation under [~ection lZj no lonqer exist• it 

shall order that the insurer bP restorP~ to posse~sion of 
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its property and the control of the business. The district 

court May also •ake that finding and issu~ that order at any 

time upon Its own •otion. 

Section 11. Grounds for liquidation. The co~missioner 

may petition the district court for an order directing him 

to liquidate a doaestic insurer or an alien insurer 

do11icileo in this state on the basis: 

(1) of any ground for an order of rehabilitation as 

specified in [section 12)• whether or not there has been 3 

prior order directing the rehabilitation of the insurer; 

(Z) that the insurer is insolvent; or 

(l) that the insurer is in such condition that the 

further transaction of business would be hazardous. 

financially or otherwise. to 

creditors. or the public. 

its policyholders. its 

Section 18. Liquidation orders. ( 1) An order to 

liquidate the business of a domestic insurer shall ,Jppoint 

the com•issioner and his successors in office liquidator ~nd 

shall direct the liquidator forthwith to take possession of 

the assets of the insurer and to administer thP.m under the 

yeneral supervision of the court. The liquidator sh31l be 

vested by oper3tion of Ia~ ~ith the title to all of the 

property• contracts. and rights of action and all of the 

~ook~ and records of the insurer order~rl 1 i'lUirl~t~.j" 

wherever located, dS of the entry of the fin,JI ~rrlpr ~f 
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liquidation. The filing or recording of the orJer ~ith the 

clerk of the district court and the clerk and recorder of 

the county in which its principal office or pl~ce of 

business et 1~ located or, in the case of real estateo with 

the clerk and recorder of the county where the property is 

locilteu shall impart the sam~ notic~ as a deedt hill of 

~ale, or other evidence of title duly filed or recorded with 

that clerk and recorder would have i~parted. 

( 21 Upon issuance of the order• the rights and 

1 iabil ities of any such insurer and of its creditors, 

policyholders• shareholders. members• and all other persons 

interested in its estate shall become fixed as of the date 

of entry of the order of liquidation. except as provided in 

[sections 19 and 37]• 

(3) An order to 1 iquidate the business of an alien 

insurer do•iciled in this state shall be in the sa•e ter•s 

and have the sa~e legal effect as an order to liquidate ~ 

domestic insurer. except that the assets and the business in 

the United States shall be the only assets and business 

included therein. 

(4) At the time of petitionin1 for an order of 

liquidation or at any time thereafter, the commissioner, 

after 111aking 

insolvency, tllay 

appropriate findings 

petition the court 

of 

for 

an insurer•-s 

a JUdicial 

declaration of such insolvency. After providing such notice 
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anJ hearing as it considers proper. the court may make the 

de-clardtion. 

( ~) Any <Heier is,.uerl under this section shall requir-e 

accountinq to the court by the liquidator. lccountings shall 

oe at such intervals as the court soecifie~ in its order. 

~ectoon 19. Lontinuance of coverage. Ill All pol iCiPS• 

otner than life or health insurance or annuities. in effect 

at the tome of issuance of an order of liquidation shall 

continue in force only for the lesser of: 

(a) a period of 30 days fro• the date of entry of the 

liquidation orders; 

(b) the expiration of the policy coverage; 

(c) the date when the insured has replaced ':he 

insurance coverage ~ith equiv~lent i n<>ur,JnCP in another 

onsurer or other~ise ter•inat~d the policy; or 

(d) the liquidator has effected a transfer of the 

policy obl iqation pursuant to [section Zl(1)1hJ ]• 

[ZI An order et' llf. 1 iquid.~tion undPr [section 18] 

terminates coverages at the tim9 specifie~ in subsection (1) 

for purposes of any other statute. 

(l) Policies of 1 ife or health insurance or r~nnuiti~s 

continue in force for such period and under such ter~s as 

provo r:ted by any applicable 'lu.uanty associ at ion or foreign 

~udranty assoc.~t~on. 

(41 Policies of 1 ife or h~alth insur~nce or ~nnuities 
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or any period or coveraq~ of such policies not covere~ by ~ 

quaranty association or forei1n guaranty association shall 

ter~inate under sub~ections (11 ~nd (71• 

Section 20. Dissolution of insur~r. The co~Mission~r 

11ay petition for ~n order dissolving the corporate existence 

of d do.estic insurer or the United St~tes branch of an 

alien insurer do~iciled in this state at the ti•e he applies 

for a liquidation order. The court shall order dissolution 

of the corporation upon petition by the coeeissioner upon or 

after the '}fantinq of a liqui~ation order. If the 

dissolution has not previou5ly bee~ orderedo it shall be 

effected by operation of Ia~ upon the discharqe of the 

liquidator if the insurer is insolvent but •ay be ordered by 

the court upon the discharge of the liquidator if the 

insurer is under a liquidation order for soee other reason. 

Section 21. Powers of liquidator. (11 The liquidator 

llay: 

Cal appoint a special deputy to act for hi• under 

[this act] and to detereine his reasonable coMpensation. The 

special deputy has all powers of the liquidator qranted by 

this section. The speci~l deputy sh~ll serv~ at the pleasure 

of the liquidator. 

Cbl e•ploy .tqent,;o legal counsel, actucJr ies • 

dccountant~, a~praiserst consultdnt~. ~nrl otht'r p•~rsnnn~l 

necessa~y to assost in the liquidation; 
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(C) fiK the reasonable coMpensation qf employees and 

aqants, leqal coun5elo actuaries, accountants, appraisers. 

and consultants ~it~ the approval of the court; 

(d) pay ~easonable co•pensation to persons appointerl 

and defray fro• the funds or asset~ of the insurPr all 

expenses of takinq posse5slon ofo conservingo conducting, 

liquodatin~, disposing oft or othe~wise dealing with the 

business and property of the insurer. If the property of the 

insurer doe5 not contain sufficient cash or liquid assets to 

defray the costs incurred, the co .. issioner •av advance the 

costs so incurred out of any appropriation for the 

eaintenance of the ca..issioner•s office. Any aMOunts so 

advanced for eKpen5es of ad•inistration shall be repaid to 

the co .. issioner for the u5e of hi5 office out of the fi~st 

available •oney of the insurer. 

(e) hold he~rinqs, subpoena witnesses to co~pel their 

attendance, ad•inister oathso exa•ine dny person under oatho 

and co11pel any person to subscribe to his testimony afte~ it 

has been correctly reduced to writin9• and in connection 

therewith require the production of any bookso papers. 

records or other docuMents which he considers relevant tn 

the onquiry; 

( f 1 to coil ect <'11 1 debts and money due and c 1 aims 

belonging to the insurer, wherever locatedo ~nd for this 

purpose: 

-)2- ~B 80 
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{ i) institute tiRely action in other jurisdictions in 

order to forestall 

dOdi~1st such debts; 

garnishment and attachment procPedinls 

[i i) do such other acts as are necessary to collect. 

cons~rveo or protect its assets or property. and has the 

~o~er to s~ll. compound• compromise. or assiqn debts for 

purposes of collection upon such terms and conditions ~s he 

considers best; ~nd 

[iii) pursue any creditor's remedies available 

enforce his claims; 

to 

[g) conduct 

of the insurer; 

public and private sales of the property 

(h) use assets of the estate of an insurer under a 

liquidation order to transfer policy obligations to ~ 

solvent ~ssuming insurero if the transfer can be arranged 

without prejudice to applicable priorities under {section 

42 J; 

{i) acquire. encumbero lease. imrrove. sell. or 

transfer any property of the insurer at its ~arket valu~ or 

upon sucn terms and conditions as are fair and reason~bln. 

rle shall also have power t~ eY~cute. acknowledge, ~nd 

deliver any and all deedso assignments, releases. and other 

instruments necessary or proper to effectuate any sale of 

~roperty or other transaction in c~nnection with 

I iquidation. 
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(J) borrow Roney on the security of the insurer's 

assets or without security and execute and deliver all 

documents necessJry to th~t tr~nsaction for the purpose of 

facilitatinq the liquidation; 

(k) enter into such contracts as are necessary to 

carrt o~t the order to li~uidateo and ~ffirm or iisavow ~ny 

contracts to which the insurer is a party; 

(1) continue to prosecute and institute in the name of 

the insurer or in his own na•e any and all suits and other 

legal proceedings. 

the prosecution of 

in this state or elsewhere, and abandon 

claims he considers unprofitable to 

pursue further. If the insurer is dissolved under (section 

ZO]o he shall havP'the power to apply to any court in this 

stat~ or els~where for leavP to substitute himself for the 

insurer as plaontiff, 

!•I prosecute any action which may exist in behalf of 

the creditors, ~emberso pol icyholderso or shareholders of 

the insurer aqainst any officer of the insurer or any other 

person; 

{n) remove any or ,,]1 records and property of the 

insure~ to the off•ces of the com~issioner or to such nth~r 

place as may b~ convenient for the purposes of ~fficient ~nd 

orderly execution of the liquidation. Guaranty associations 

ana foreiqn JUdranty associ~tions shJll n~vP such reasonable 

access to the records of the insurer as is n~cessary for 

-34- SB 80 
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th~m to carry out t~ir statutorr oblig~tions. 

lot devosit in one or .are bank~ in this state such 

~u•s as ar~ required for •eetin] current ddm~nistratio~ 

expenses and dividend distributions; 

lpt invest all su~s not currentlr neededo unless the 

court orders otherwise; 

( qt file any necessary documents for record in the 

office of anr county clerk and recorder in this state or 

elsewhere where property of the insurer is located; 

{r) assert all defenses available to the insurer as 

aqainst third persons, including statutes of li•itationo 

statutes of fraudso and the defense of usury. A waiver of 

any defense oy the insurer after a petition in liquidation 

has been filed shall not bind the liquidator. Whenever a 

guarantY association or foreign guaranty association has an 

obli~~tion to defend any suito the liquidator shall give 

precedence to such obligation and •ay defend only in the 

dhsence of a defense by such guar~nty associations. 

Is) exercise and enforce all the rightso remedies. and 

powers of any creditor, shareholder• policyholder. or 

•e.n.hl!'r-, inclu<Jinq any powe~ to avoid ~ny tran~f~r nT lien 

that ~ay be given by the general law and that is not 

included with [sections 26 through 28]; 

(t) int.€'rv'l:!ne in ~ny procePdinq wh~~~v~r •nst•tut.e~ 

thdt micht lead to the apooint~ent of a rec~iver or truste~ 
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and act as the receiver or trustee whenever the appointeent 

is offered; 

(u) <!nter into agreeaent~ witn any r-eceivf"r- or 

co .. issioner of any other st~te relatin~ to the 

rehabilitation• liquidation• conserv~tiono or dissolution of 

an insurer doinq busines~ in both states; 

Cv) e•~rcise all po~o~ers no~o~ held or hereafter 

conferred upon receivers by tne law~ of this state not 

inconsistent ~o~ith the provisions of [this act]. 

(Z) The enu.eration in this section of the powers and 

authority of the liquidator shall not be construed as a 

li•itation upon hi•• nor shall it exclude in any Manner his 

right to do ~uch other acts not herein specifically 

enumerated, or other~o~ise provided for. as aay be necessary 

for the acco•plisn.ent of or in aid of the purpose of 

liquidation. 

Section 22. Notice to creditors and other~. (11 V~less 

the court other~o~ise directs, the liquid~tor shall ~iv~ or 

cause to be given notice of the liquidation order as soon as 

possible: 

(d) by first-class mail and either by teleqram or 

telephone to the insurance commissioner of each jurisdiction 

in wnich the insurer i~ doing business; 

(D) by first-class mail to any ~uaranty ~ssoci3tion o: 

foreion quaranty association which is or •ay becomr 
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obligated as a result of the liquidation; 

(C) by first-class mail to all insurance agents of th<> 

insurer-t 

[d) by first-class mail to all persons known or 

reasonably expected to have clai~s aqainst the in~urert 

including all oolicyholderso at theor lJst-known addres> dS 

indicated by the records of th~ insurer-; and 

d newspaper of qeneral {e) by publication in 

circulation in the county in which the insurer hils its 

principal place of business and in such other locations as 

the 1 iquidator considers appropri~te. 

{2) Notice to potential cldimants under subsection {l) 

shall require claimants to file with the liquidator their 

claims together with proper proofs thereof under [section 

36]• on or before a date the liquidator shall specify in the 

notice. The 1 iquidator need not require persons claimin1 

ca•h surrender values or other investment values in 1 if~ 

onsurance and annuities to file a claim. All claimants h~ve 

d Juty to keep the liquidator informed of any changes of 

dddress. 

[ 3) [f notice is giv~n in JCcord~nce with this 

section, the distribution of assets of t.he insurer un1£"r 

this chapter shall be conclusive with r<>spect to all 

claimant~, whPthe~ or not they receivPJ notice. 

Section 23. Duties of agents. ( 1) ~very person who 
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receives notice in th~ form prescribed in [section 2Z] thdt 

dO insurer which he represents as an a~ent is the subject of 

a liquidation order shall within 15 d~ys of such notice giv~ 

notice of the liquiddtion order. The notice shall oe sent by 

first-cldss ~ail to the last address contained in the 

~gent'~ recoros to each policyhol~er or othPr person naMed 

on any policy os~ued through the agent by the insurer. if he 

has~ record of the dddress of the policyholder or other 

person. A policy shdll be considered issued through an ayent 

if the agent has " property interest in the expiration of 

the expiration of the policy or if the a~ent has had in his 

possession a copy of the declarations o~ the policy at any 

tiase duriny the •I ife of the pol icy, except where the 

ownership of the expiration of the policy has been 

transferred to another. The written notic~ shall include the 

name and ~ddress of the insurer. thP name and address of the 

aqomtt ioentofication of the policy i10paired• and the nature 

of the impairment• including ter~ination of covera~e, as 

describeo in [sP<etion 19]• 'lotice t>y a general a;~ent 

satisfies th~ noticP require10ent for any agents under 

contrdct to him. Fach agent obligated to give notice un~er 

this section shall fil~ J report of compliance with thr 

li-yuiddtor. 

(2) Any <>;l<>nt failing to 'Jive notice or file ·• r"port 

of compliance JS required in subsection (1) may be subject 

-~6- 513 8'1 
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to pdyment of • penalty of not mor~ th~n SloJOO and ~ay havP 

nis lic<>nse ~uspenoedo after a hearin~ held hy the 

corami ss i.oner • 

(1} The liquidator ~ay wai~e the duties impo~e1 by 

this sect>on if he deter•ine~ that other notice to the 

policyholders of the insurer und<>r liquidation is adequate. 

Section ?... Action~> by and <~qai nst t i qui dator. Ill 

Upon i~suance of an order dppointinq a liquidator of a 

dOm<>stic in~>urer or of an alien insurer dOMiciled in this 

state• no action at law or Pquity ~ay be brouqht aqain~t the 

insurer or liquidator, whether in ~his state or else.hereo 

nor shall any such existinq a<tions be •aintained or further 

presented after issuance of such order. The courts of this 

state shalt qive full faoth and credit to injunctions 

aQainst the liquidator or the coapany or the contlnuatoon of 

existi"q actions aqainst the I iquirtator or the company when 

such injunctions are included in ~n order to tiquidat~ an 

insurpr js~ued Dur~udnt to corrrsponJing provisions in othP.r 

states. Whenever in the liquidator•~ jud]ment protection of 

the estate of the •nsurer nece~sitates intervention in an 

dCtion dQdinst the in~urPr that is ~~nrtin~ out~irle this 

stateo he aay intervene in th~ action. ThP liQuidator ~dy 

defend any action in •hich he intervenes under this section 

at tne expen~e ot th~ ~~t tt~ of the insur~r. 

121 The 1 iquidator mdyo upon or 1ftPr an order for 
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liquidation, within 2 years or such tiee on additoon to 2 

years as appficable law aay per•ito insti~ute an action or 

prvcceding on behalf of the estate of the insurer upon any 

cause of action aqainst which the period of limotation fixert 

by applicable la~ has not expored at the time of tn. filing 

of the petition upon which such order is entered. When, by 

any aqreeaento a period of li•itation i~ fixed for 

instituting a suit or proceedinq upon any claim or for 

filinq any clai.,, proof of cla>•• proof of losso demand·• 

notice, or the 1 ike oo- when in any proceedinqo j.\tdicial or 

otherwise• a period of li•itation is fixed, either in the 

proceedonq or by applicable lavo for ta~ing any action, 

filinq any clai• or pleading, or doing any act and when in 

any such case the period had not expired at the date of the 

filing of the petition, the liquidator •ay. for the benefit 

of the estate, take any such action or do any such acto 

required of or per•itted to the insurer. within a p~riod of 

18() days subsequent to the entry of an order for 

liquidation. or within such further period as is shown to 

the satisfaction of the court not to be unfairly prejudicial 

to the other narty. 

(J) No statute of limitations or defense of laches 

shall run with respect to any action aqainst an insurer 

between the fit ing of a petition for liquidation a1dinst ap 

•nsurer and the denial nf the petition. ~ny action against 
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the insurer that might have been coMmenced when the petition 

was filed may be co .. enced for at least 60 days after the 

petition is denie~. 

( 4) Any 

association 

quaranty 

shall have 

association 

standing to 

or foreign guaranty 

appear in ;ony court 

proceeding concerning the liquidution of an insurer if such 

association is or ~ay become liable to act as a result of 

the liquidation. 

Section 25· Collection and 1 i st of assets. 11) As soon 

as practicable after the liquidation order but not later 

than 120 days thereafter, the liquidator shall prepare in 

duplicate a list of the insurer's assets. The list shall be 

amended or supple•ented fro• ti•e to ti•e as the liquidator 

may determine. One copy shall be filed in the office of the 

clerk of the district court and one copy shall be retained 

for the liquidator's files. All amendments and supple.ents 

shall be similarly filed. 

( 2) The liquidator shall reduce the assets to a degree 

of 1 iquidity that is consistent with the effective eKecution 

of the 1 iquidation. 

{3) A submission to the court for disbursement of 

assets in accordance with [section 34) fulfills 

requirements of subsection (ll of this section. 

the 

Section 2o. Fraudulent transfers prior to petition. 

(1) Every transfer ~ade or suffered and evPry ohli9~tion 
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incurr~d by an in~urer •ithin 1 year prior to the filin; of 

a succes~ful 

under {thos 

petition 

->Ct) iS 

future creditors 

consideration or 

if 

with 

for rehabilitation or 1 iquidation 

fraudul~nt as to then existing and 

.. ade or incurred without f .1 i r 

actual intent to hinder, delay. or 

oefraud either eKi~tong or futur~ crertitors• A transfer 

made or an obi igation incurred by an insurer orrtered to be 

reha~ilitated or liquidated un1er [this act] which is 

fraudulent under this section May be avoided by the 

receiver, except a~ to a per~on who in 9ood faith is a 

purcha~ero lienor. or obliqee for a present fair equivalent 

valu~. and except that any purchaser, lienoro or ohligeeo 

who in good fai~h has given a consideration less than fair 

for such transfer, 1 ieno or ouligationo ~ay retain the 

propvrtyo lien. or obligation as security for repay~ent. The 

court •ayo on clue notice, order any such transfer or 

obligation to ue oreservecl for the benefit of the estate. 

an ..I in that evento the receiver succeeds to and m~y enforce 

the rights of the purchaser. lienoro or ohl i~ee. 

(.: l {~) A transfer of propPrty nther thiln rtS!..)l 

vrop,rty is con~idered to be ~lde or suff~red wh~n it 

beco~es ~o far perfected that no subsequent li~n obtainable 

by legal or equitable proceedings on a simple contract could 

b~co~~ superior to the rights of th~ transfere~ unrter 

[Section 28(3) l• 
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(b) A t~an~fe~ of real p~ope~ty is cons•dered to be 

JRa.ie or suff<>~ed when it become~ so far perfected th.~t no 

subsequent bona t+de purcha~er from the insurPr could ohtoin 

ri~hts superior to the riqhts of tne tr~nsferee. 

(c) A tr ansfe~ which c ~e<Jtes .. n equi t.~b1 e 1 i en is not 

considen•d to verfected if t.herr are available ~~~eans by 

which a le9al lien could be cre~tedo 

(d) Any transfer not perfected prior to the filing of 

a petition fo~ liquidation is considered to ~ ... de 

i .. ediately before the filing of the successful petition. 

(e) The provisions of this s~bsection apply whether or 

not there are or were creditors who •ight have obtai~d ~ny 

liens or persons who ~iqht have beco•e bona fide purchasers. 

(l) Any trans .. ction of the insurer with a reinsurer is 

considered fraudulent and •ay be avoided by the receiver 

under subsection (11 if: 

(a) the transaction consists of the tPr,..indt iont 

adJUSt,...nt. o~ settle•ent of .. r"insur.Jnce contract in which 

the ~einsurer is released fro• any part of its duty to pay 

the oriqinally specified share of losses that had occurred 

prior to the time of th~ trar1saction. un,~s~ the reinsur~r 

gives a present fair equtvdlent value for th~ release; and 

(bl any part of the transaction took place within 1 

year prior to the d~te of filinq uf the petition throu1h 

~hich the receiver~hip was comm~nced. 
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S.ection 27. fraudulent tran~fer after pe~ition. {1) 

lfter a petition for rehabilitation or liquidation ha~ been 

filed• a transfer of any of the real property of the insurer 

made to a pe~son acting in good faith is valid ag .. inst the 

receiver if .ade for a ~~e~ent fair equivalent value or, if 

not •ade for d present fair equivalent value, then to the 

extent of the present consideration actually paid therefor, 

for which a-aunt the transferee shall have a lien on the 

property so transferred. The co..enceMent of a proceeding in 

rehabilitation or liquidation is constructive notice upon 

the recordinq of a copr of the petition for or order of 

rehabilitation or liquidation with the county clerk and 

recorder in the county wnere any real property in question 

is located. The eKercise by a court of the llnited States or 

any state or jurisdiction to authorize or effect a judicial 

sale of real property of the Insurer within any county in 

any state shall not be i~paired by the pendency of such a 

p~oceedinq unless the copy is recor~ed in the county prio~ 

to the consu .. ation of the judicial sale. 

(21 After a petition fo~ rehabilitation or liquidation 

has been fileJ and before either the receiver takes 

possession of the property of the insurer or an order of 

~ehabilitation o~ liquidation is granted: 

(a) a transfer of any of the property of the insurPro 

other than real property, made to a person acting in gooo 

-'tit- SB 80 
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faoth is valid against the receiver if .. ade for a present 

fair equivalant value or, if not ~ade for a present fair 

P1uivalent vcllue, then to tne extent of the present 

consideration actually paid therefor, for ~hich amount th~ 

transferee shall have a lien on the property so transferred; 

(b) a P'-'rson indebted to th~ insurer or holdin1 

pr0perty of the insurer may, if acting in qood faith• pav 

tha indebtedness or deliver the property• or any part 

thereoft to the insurer or upon his order, with the same 

effect as if the petition were not pending; 

(c) a person having actual knowledge of the pending 

rehabilitation or liquidation is considered not acting in 

goorl faith: 

(d) a person 

under this section 

el~ewhere provided 

asserting the 

has the burden 

validity of a transfer 

of proof. Exce~t as 

in this section, no transfer by or on 

beh~lf of the insurer after the date of the retition for 

liquidation by any person other than the liquidator shall be 

valid against the liquidator. 

(3) Nothiny in (this act] impairs the negotiability of 

currency or negotiable instrumants. 

Section 28. Voidable preferences and liens. (1) (a) A 

preference is a transfer of any of the prooerty of an 

insurer to or for the benefit of ~ creditor• for or on 

account of an antecedent debtt made or suffered by the 
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insurer within l year before th~ filin~ of a successful 

~etition for loquidation under [this act]• th~ effect of 

~hich transt~r may b~ to enabl~ t~~ cre~itor to obt3in ~ 

~reater p~rcanta~e of this debt than another creditor of the 

same class would receive. If a liquidation order is entered 

while the •nsur.Pr is already subJeCt to a rehabilitation 

order, then ~uch transfer~ shall be considered ~references 

of made or suffered within 1 year before the fil in~ of the 

successful P'-'tition for rehabilit~tion or within ? ye~rs 

before tne f i 1 i ng of the successful petition for 

liquidation. whichever time is sh.::Jrter-. 

(0) Any pr~ference •ay be avoided hy the liquidator 

if: 

I i l the insurer .,,,s in~alvent at the time of th<' 

trdnsfer; 

(ii) the transfer was ~ade within 4 •onths before the 

filinq of the petition; 

(iii) the creditor receivin~ it or to be benefited 

thereby or his agent acting with r~feronCP ther~to had, at 

the time when the transfer was ~ade. reasonable cause to 

oelieve tha~ the insurer 

beco~e insolvPnt; or 

(iv) the creditor 

was inso1vP.nt or wds about to 

receiving it was an officer or any 

em~luyer or dttorney or other ~erson who W3~ in fact in a 

to ..-1n position of comparable o nfl uence in the insur-Pr 
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officer whether or not he held such po•itiono or any 

shareholder holding directly or indirectly More than 5t of 

anif class of any equitif security issued by the insurero or 

an1 other person, firmo corporatoono association, or 

aggreqation of persons vith who- the insurer did not deal at 

ars• s I enqtn. 

lei 04hen thP preh•rence is voidable, the liquirtator 

•ay recover th~ property oro if it has been converted• its 

value fro• any person who has received or converted the 

property, except where a bona fide purchaser or liPnor has 

given less than fair equivalent v~lueo he shall have a lien 

upon the property to the extent of the consideration 

actually given blf hi•• When a preference by way of lien or 

security title is voidable. the court ~ay on due notice 

order the lien or title to be preserved for the benefit of 

the ~stateo in ~hich event the lien or titlr passes to the 

liquidator. 

(Z) (a) A transfer of property other than re"l 

property is considered to be •ade or suffered when it 

beco~s so f~r perfected that no subsequent lien obtainable 

by leqal or equitable proceedinos on a simplu contract could 

beco•e superior to the roghts of the transferee. 

(b) A t~ansfe~ of real property is considere~ to bP 

ffiadP o~ suffered ~hen •t becom~s ~o fdr perfected tt,at no 

su~sequent bona fide purchdser from the in>u~rr could obtain 
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rights superior to the right5 of the transferee. 

(c) A transfer Nhich creates an equitable lien i~ not 

con~idered to be perfected if there are available •eans by 

which a legal lian could be created. 

1~1 A transfer not perfected prior to the filing of a 

petition for liquidation is considered to be mad<> 

•~•ediately before the filing of the successful petition. 

(e) The provisions of this subsection apply whether or 

not there are or were creditors who •ight have obtained 

liens or persons vho •ight have beco•e bona fide purchasers. 

IJI (a) A 1 ien obtainable by legal or equitable 

proceedinqs upon a si•ple contract is one arising in the 

ordinary course of such proceedings upon the entry or 

docketing of a JUdgaent or decree or upon attachment, 

9arnish•ento executione or like process. vhether before. 

upon, or after judg-ent or decree and whether before or upon 

levy. It doe• not include liens ~hich under applicable law 

dre given a special priority over other liPnS which are 

prior in ti•e• 

(b) A 1 ien obtainable by 1 eqal or equitable 

proceedongs could beco•e superior to the ~ights of a 

transferee. or a purchaser could obtain rights superior to 

the rights of a transferee within the meaning of subsection 

(2), if such consequences would follow only fro~ the 1 iPn or 

purchase itself or from the lien or purchase followed by any 

-48- ss qo 
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step wholly within the control of the respective lienhol~er 

or purchaser with or without the aid of ~inisterial action 

oy ~ubl ic officials. Such a 1ien could not. however. b~co~~ 

su~erior and such a purchase could not create superior 

riyhts for the purpose of subsection (21 throuqh any acts 

sutsequent to the obtaining of such 3 lien or subsequent to 

~uch a purchase which require the agreement or concurrenc~ 

of any third party or which require any further judicial 

action or ruling. 

(4) A transfer of property for or on account of a new 

and contemporaneous consideration which is considerP.d un~er 

subsection (21 to be made or suffered after the tr~nsfer 

because of delay in perfecting it does not thereby become a 

transfer for or on account of an antecedent debt if any acts 

required by 

perfect the 

the applicable law to be performed in order to 

transfer as against liens or 

purchasers• riohts are perfor~ed within 21 

period expressly allowed by the lawo whichever 

bona fid .. 

days or ""Y 
ts l~?s.-;. A 

transfer to secure a future loan. if such a loan is actually 

made, or a transfer which beco•es security for a future loan 

shall have the same effect as a transfer for or on account 

of a new and contemporaneous consideration. 

(5} If any lien considered voidable under subsection 

(1){b) has been dissolved by the furnishing of a bond ~r 

other obli<Jation, the surety on which has be<>n inde.,nifierl 
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directly or inuirectly by the tran~f~r of or the creation of 

a I ien upon any property of an insurer before the fil inJ of 

a petition under [this act] which results in a liquidation 

order • the indetRnifyiny transfer or l ten sh,~ll also b~' 

considered voidable. 

!bl The property ~ffected by any lien considere~ 

voodabl .. under subsectoons Ill and (SI shall be discharqed 

from such lien, and that property and any of the 

inde•nifying property transferred to or for the benefit of a 

surety shall pass to the liquidator, except that the court 

•ay on due notice order any such lien to bP. preserved for 

the benefit of th<> estate and the court may direct that such 

conveyance be executed as may be proper or adequate to 

evidence the title of th~ 1iqui1~tor. 

{71 The district court has summary jurisdiction of any 

proceedinq by the liquidator to hear anrl deter•inc the 

rights of any parties under this section• Reasonable notice 

of any hearinQ in the oroceerling shall he given to all 

purties in interest• including the oblige<> of a releasing 

oond or Other I i~e oblig~tion. ~hen an order is entered for 

the recovery of ondemnifyinq property in kind or for the 

avoidance of an indemnifying I ien. the courto upon 

application of any party in interest. shall in the same 

proceeding ascertain the value of th~ property or 1ieno and 

if the value is less than the amount for which the property 
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is indemnity or less than the a~ount of the lien~ the 

transferee or lienhol~er May ele~t to retain ~he property or 

lien upon payftent of it~ value, a~ as~ertain~d hy the courto 

to the liquidator• ~ithin ~uch reasonable times as the court 

shall fi•• 

(81 Th~ liability of a surety under a releasing bond 

or other like ouligation is discharged to the extent of the 

value of the indeMnifyinq prop~rty recovered or the 

inde•nifying lien nullified and avoided by the liquidator or 

~hen the property is retained under su~section (T) to the 

extent of the a-aunt paid to the l!quidator. 

(91 If a creditor has been preferred and after-ard in 

good faith gives the insurer further credit without security 

of any kindt for property which becomes a part of the 

insurer•s estateo the a•ount of the new credit remalninq 

unpaid at the ti•e of the petition may be set off against 

the preference which would otherwis~ b~ recoverable fro~ 

h•m• 

(10) If an insurer, directly or indirectly, within 4 

MOnths before the filinq of a successful petition for 

liquidation under [this act] or dt any timu in conte•nlation 

of a proceedin~ to liquidate ito pays Money or tr~nsfers 

property to an attorney at law for s~rvic~s renderen or to 

be rendered, tn~ transaction ~ay be .•xJmin~~ hy the court on 

ot~ own motion or ~hall bP examined oy the court on p~tition 
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of the liqui~tor and shall be held valid only to the extP.nt 

of a reasonable a.ount to be deter•ined by the court• and 

th~ exces~ may be reeovered by tne liquidator for the 

benefit of the Pstateo provi~ed that where the attoY~ey is 

in a position of influence in the insurer or an affiliate 

thereof, paylllent of any -ney or the tr ansf·er o~ any 

property to the dttorney at law for 5ervices rendered or to 

be rendered shdll be governed by the provision of subsection 

{ll(bl(ivl• 

(lll (a) Every officer• manager• employee, shareholder, 

...ber, subscriber• attorney• or any other person a<ting on 

behalf of the insurer who knowingly participates in givinq 

any preference wnen ne has reasonab'e cause to believe the 

insurer is or is auout to beco•e insolvent at the time of 

the preference is personally liable to the liquidator for 

the amount of the preference. It is permissi~le to infer 

that tnere is rea5onable cause to so believe if the transfer 

was made within 4 months before the date of filino of this 

successful petition for liquidation. 

(b) Every person receiving any property from the 

insurer or the benefit thereof as a preference voidrtble 

under subsection (11 is personally liable therefor and is 

uound to account to the liquidator. 

(c) Nothiny in this subsection prejudices any 0ther 

claim by the 1 iquidator against any person. 
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Section 29. Clai~s of holders of void or voidable 

rights. {l) 

acquired a 

No claims of 

preference, 

a creditor who has receiveJ or 

1; eno conve-yance, transfer. 

assi~nmento or encumbrance voidable under {this act]• shall 

be allowed unless he surrenders the preference, lieno 

conveyance. transfer1 assignment, or ~ncumbrance. If th~ 

avoidance is effected by a proceeding in which a final 

judq~ent has been entered, the clai• may not be allowed 

unless the money is paid or the property is delivered to the 

liquidator within 30 days from the date of the entering of 

the final judgment, except that the court havinq 

JUrisdiction over the liquidation •ay allow further ti~e if 

there is an appeal or other continuation of the proceeding. 

(Z) A claim allowable under subsection (1) by reason 

of the avoidance• whether voluntary or involuntary, or a 

preference, lien, conveyance, transfer, assiqneent, or 

encumbrance may be filed ~s an excused late filinq under 

(section 35] if filed within 30 days from the date of the 

avoidance or within the further time allowed by the court 

under subsection (1)• 

Section 30o 

debts or mutual 

Setoffs 

credits 

and count~rclaims. ( 1 ) Mutuill 

between the insurer and another 

person in connection with any action or proceeding under 

[tnis act) shall be set off and tne balance only sh~ll bP 

allowed or paid• except as provided in subsection (2) an~ 
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[section 33]. 

(2) No ~etoff or counterclaim may be alloNed in favor 

of any person ~hen: 

(a) the obligation of the onsurer to the person would 

not at the date of the filing of a petition for liquidation 

entitle the pPrson to share as a claimant in the ass~ts of 

th~ insur~r; 

(b) the obligation of the insurer to the person was 

purchased by or transfe~red to the p~rson with ~ view to its 

being use~ as a setoff; 

lei the obligation of the person is to pay an 

assessment levied against the members or subscribers of the 

insurer or is to ,ay a balance upon a subscription to the 

Cdp I tal sto'k of th~ insur~r or t~ an dny othPr way in the 

nature of a capital contribution; o~ 

(d) the obligation of the person is to pay pre~iumso 

~h~th~r earned or unearn~d, to the insu~er. 

Section 31o Assess•ents. (1) As soon as practicable 

but not ~ore than l years from the date of an order of 

I i qui d.1ti on under [section 18) of an insurer i ssui n~J 

assessdble polocieso the 1 iquiJator 

the court setting forth: 

sh.1ll make" report to 

{a) the reasonable value of the assets of the insure~: 

(b) the insurer's probable total liabilities; 

(c) the probable aggregate amount of the assessment 
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necessary to pdy all clai•s of crerlitors and expenses in 

fullo includin9 expenses of ddministratlon and costs of 

collecting the ass~ss•ent: and 

(d) a reco.-endation as to whether or not an 

dssess.ent snould be •ade and in wh~t dMount. 

12) (a) Upon the basis 

subsection (l)o including any 

of the r<:!port 

suppl<>¥'nts and 

proYided in 

amendll!ents 

thereto, the district court .a, levy one or .ore assess111ents 

against all ae•bers of the insurer who are subject to 

assessaent. 

(b) Subject to any ap~lic~ble legal 1 i•its on 

dSSessabil ityo 

a•ount that 

expenses of 

the aggre9ate 

the su• of the 

ad•lnistrationo 

Jssessment shall be for the 

probable liabilities, the 

and the esti•ated cost of 

collection of the assess•ent exceeds the yalue of existing 

assets. with due regard being qiyen to assessments that 

cannot be collected economocally. 

(J) After I~YY of assessment und~r subSPction (71• the 

liquidator shall issue an order directing each ae•ber whO 

has not paid the assess•ent pursu~nt to tne order to show 

cause why the loquidator shoul<l not pursue a judg111ent 

therefor. 

(4) The liquidator shall give notice of the order to 

show cause by ~ublication and by fir~t-class ~~il to each 

OIE>raber 1 i aol e thereunder mai l"d to his l..ost-known address ·'s 
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it appear~ on the insurer•s records at least zo days before 

the return day of the order to show cause. 

(">) (a) If a meMber does not app.,ar and ser~e duly 

yerifi~d objections upon the liquidator on or before the 

return d~y of the order to show cause under subsection Ill• 

the court shall •ake an order adjudging the me~ber liablr 

for the amount of the assessment a~ainst him, pursu~nt to 

subsection (1), together with costs• and the liquidator 

shall have a judgment against the .e•ber therefor. 

(b) If on or before such return day. the member 

appears and serves duly yerified objections upon th~ 

liquidator. the co•missioner •ay hear and determine the 

•att~r or aay appoint a referee to hear it and make such 

order as the·facts warrant. If the co .. issioner determines 

that such objections do not warrant relief from assessment• 

th~ .e•b~r may request the court to reYiew the matter anrt 

yacate the order to show cause. 

(b) The liquidator 111ay enforce any order or co1l.,ct 

any judg .. nt under subsection (5) by any lawful means. 

Section 32. Reinsurer•s 1 i ab i 1 i ty. lhP a01ount 

recoverable by the liquidator from reinsurers m~y not b~ 

reduced as a result of delinquency proceedings• regardless 

of any provision in the reinsurance contract or other 

agreement. Payment made directly to ~n insured or other 

creditor may not diminish the reinsurer's obli1at.ion to th" 
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insurer's estate except when the reinsuranc~ contract 

provode~ for direct coverage of a named insured and the 

payment was made in discharge of that obli~ation. 

Section 33. Recovery of premiums owed. Ill (a) An 

aqent or any other person responsible for the pay~ent of a 

premiumo other than the insured, shall be obliq~ted to pay 

any unpaio premium for the full polocy term due the insurer 

at the time of the declaration of insolvency. whether earned 

or unearned, as shown on the records of the insurer. The 

liquidator •ay recover from such ~erson any part of an 

unearned premium that represents commission of such person. 

Credits or setoffs or both may not be allowed to an agent 

for any amounts advanced to the insurer by the agent on 

behalf of but in the absence of a payment by the insured. 

(b) An insured shall pay any unpaid earned pre•i~• due 

the insurer at the time of the declaration of insolvency. as 

shown on the records of the insurer. 

(2) Upon satisfactory evidence of a violation of this 

section• the commissioner may pursue either one or both of 

the followin~ courses of action: 

(d) su~pand or revoke o~ ~af•Js~ to rene~ the 1icenses 

of any offending party; 

(b) impose a penalty of not more than Sl,OOO for each 

act in violation of this section hy such rarty. 

(31 Before the commissioner may take any action a~ set 
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forth in subsection (2)• he shall give written notice to the 

:tJer-s.on, co•pany, odSS.OCidtion, or exchanqe accused of 

violdting the law. statinQ specifically the nature of the 

alleyed violation and fixing a time and place, dt le~st 10 

days thereafter. when a hearing on the ~atter shall be held. 

After ~uch hearing or upon failure of the accused to appear 

at such hearing, the co .. ossioner, 

Shdll iMpose such penalties under 

considers advisable. 

if he finds a violation. 

subsection 121 as he 

l't) ~hen the co~•issioner takes action in any of the 

ways set out in subsection (2)• the party ag~rieved may 

apveal fro• the action to the district court. 

Section 3'o. 'Domiciliary liquidator's proposal to 

days vf a final oistribute assets. Ill Within 120 

deterMination of insolvency of an insurer by a court of 

competent JUrisdiction of this state, the liquidator shall 

•a~e ap~lication to the court for approval of a proposal to 

disburse assets out of •arshalleJ assetso fro~ time to time 

as ~uch assets beco~e d¥di1able, to a 9Udrdnty .~ssociation 

or foreign guaranty association having obli~ations ~ecause 

of ~uch insolvency. If the li~uidator determinPs that there 

are insufficient assets to disburse, the app 1 i cat i on 

required by thi~ section shall b~ considered satisfied by a 

f i l i nq by the 

detfl'rmin.ation. 

liqu~~dtor stdtinq tne rP.tsons for 
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{2t The proposal shan o~t least i Aclude provisions 

for: 

[at r~5erving amounts for the pay~~nt of expenses of 

administration and the payeent of claims of secured 

creditors• to the extent of the value of the security heldo 

and claies follinq within the priorities estabtished in 

[section 42]• classes 1 and 2; 

{bl disbursement of the ass~ts ... .rsha11ed to dat.e and 

subsequent disburse.ent of assets as they becoee available! 

{c) equitabl~ allocation of dishurse•ents to each of 

the guaranty associations and foreign guaranty associations 

entitled thereto; 

(dl tho securing by the liquidator fro• each of the 

associations entitled to disburseeents pursuant to this 

section of an aqree•ent to return to the tiquidator such 

assets, together with inco•e earned on assets previously 

disbursed. as •ay be required to pay clai•s of secured 

creditors and claies falling within the priorities 

established in [section 42} in accord~ncc with such 

priorities (no hond may be required of any such 

association); and 

{e) a full report to oe maje by Pach a~sociation to 

the liquidator ~ccounting for all assets so disbursed to the 

association, all oisburse~ents m~dP therefroe, any interest 

~arned hy the dssocidtion on such assets, and any other 
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aatter a~ the court •ay direct. 

(1t The liquidator's proposal shall provide for 

oisburse•ents to tne a5so~iation~ in a•ounts ~sti~ated at 

least equal to the clai• pay•ents Made or to be •ade thereby 

for ~hich such associations could assert a claim against the 

liquidator and shall further provide that if the assets 

available for diibur~e•ent fro• ti•e to time do not equal or 

e•~eed the a.aunt of such ~lai• pay•ents •ade or to be made 

by the association, then disburse-ants shall be in the 

a•ount of available assets. 

,., The liquidator's proposal shallo with respect to 

an insolvent insurer writing life or health insurance or 

annuities. provide for disburse•ents of assets to any 

guaranty association or any foreign guaranty association 

covering life or health insurance or annuities or to any 

other entity or organi~ation reinsuring, a~su•ingo or 

yuaranteeing policies or contracts of insurance under th~ 

acts creating ~uch associations. 

(5) Notice of such application shall be given to the 

association in and to the co•missioner~ of insurance of each 

of tne state~. Any notice ~hall be considered to h~ve been 

given ~hen deposited in the United States certified mails• 

first-class postage prepaid, at least 30 day~ prior to 

~ub•i~~ion of ~uch application to the court. Action on the 

application aay ~e taken by the court provided the ~bOYP 
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r<~uire~ notice ha~ been given and provided further that the 

1 iquidator•~ propo~al complies with subsections (2)(a) ,,nd 

(2 l(L,). 

Section 15. Filing of clai~s. (11 Proof of all claims 

shall be filed with the liquidator in the form required by 

{section 30] on or before the last ddy for filing specified 

in the notoce required under [section 221• except that proof 

of claims for cash surrender values or other invest•ent 

values in life insurance and annuities need not be filed 

unless the liquidator requires. 

(.2) The liquidator may permit a clai•ant making a late 

filinq to share in distributions. whether past or future. as 

if he were not late. to the extent that any such payaent 

will not prejudice the orderly administration of the 

liquidation. under the following circumstances: 

(a) the existence of the clal• was not known to the 

claimant and his claim was filed as promptly after learning 

of it as reasonably po~sible; 

(bl a transfer to a creditor was avoided under 

(sections 26 through 26) or was voluntarily surrendered 

under [section ZQl• and the filinq sati~fies the condition~ 

of [section 29); and 

(c) the valuation under (section 41) of security held 

by a secured creditor shows a deficiency. which is filed 

within 30 days after the valuation. 
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(3) The liquidator shall permit late filing claims to 

share in distributoonso whether past or futurPo as if they 

•ere not 1ateo if such claims are clai~s of a guaranty 

assocjdtion or forei-~n guurdnty association for 

reimbursement of covered claims paid or expenses incurred. 

or botho subse4uent to the last day for filing where such 

paym~nts were made and expenses incurre~ a~ provided by law. 

(4) The liquidator •ay con~ider any claim filed late 

which is not covered by subsection (2) and permit it to 

receive distributions which are subsequently declared on any 

claims of the ~ame or lower priority if the pay~ent does not 

prejudice the orderly administration of the liquidation. The 

late-filing clai•ant shall receive. at each distribution• 

the same percentaqe of the amount allowed on his claim as i5 

then being paiJ to clai•ants or any lo•er priority. This 

shall continue until his claim has been paid in full. 

Section 3b. Proof of claim. (1) Proof of claim shall 

consist of a statement signed bf the claimant that includes 

all of the followinq that are applic.lble: 

Cal the particulars of the claim including the 

c.onsideriJtian :Jillen for itt 

(b) the identity and amount of the security on the 

cloimt 

(C) the ~ayments made on the dPhto if any; 

Cd) that the sum claimed is justly owing and that 
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~he~e •~ no ~etoffo counterclaim, or defen~e to the cl~im; 

(e) any riqht of priority of pay•ent or other specific 

ri~ht a~serted hy the clai~ants; 

(f) a copy of th~ written instru•ent which is the 

foundation of the clai•; 

(g) the naee and address of the clai•ant and the 

attorney who represents hi•• if dny. 

(2) No clai• need be considered or allowed if it <loes 

not contain all the inforaation in subsection (1) which •ay 

be applic~ble. The liQuidator •ay require that a prescribed 

for• be used and •aY require ~hat other inforMation and 

docu•ents be included. 

(3) At any ti•e the 1 lquidator •ay request the 

claiaant to present infor•ation or evidence suppleaentary to 

that required under subsection (1) and •ay take testi~ony 

under oatho require production of affidavit~ or depositions• 

or otherwise obtain additional information or evidenc~. 

141 No jud~~ent or order a~~inst an insured or the 

insurer entered after the date of filinq of a successful 

peti~ion for 1 iquidation and no JUdqment or order aqainst an 

tnsured or the •nsurer ~ntered at any tim~ by default or by 

collusion need be considered as evidence of liability or of 

quantu• of da•aqes. No judq•ent or order against an insured 

or the insurer entered within 4 month~ before the filing of 

the vetition need be considered ~s PVidence of 1 iability or 
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of the quantum of da•ages. 

(S) All clai•s of a guaranty association or foreign 

~uaranty a~sociation shall be in such for• and contain such 

substanti~tion as may be agreed to by the association and 

the liquidator. 

Section llo Special claias• (l) The clai• of a third 

party which is contingent only on his first obtainin~ a 

JUdqaent a~ainst the insured shall be considered and 3llowed 

as if there were no such contingency. 

(2) A claia aay be allowed even if contingent, if it 

is filed in accordance with [section 3S]o It •ay be allowed 

and •ay participate in all distributions declared after it 

is filed to the extent that it does not prejudice the 

orderly adalnistration of the liquidation • 

llt tlaias that are due except for the passage of time 

shall be treated as absolute claims are treated, except that 

such claims may be discounted at the legal rate of interest. 

(41 tlai•s •ade under employment contr3cts by 

directorso principal officers• or persons in fact performino 

similar functions or havinry similar powers are limited to 

vay•ent for services rendered prior to the issu1nce of any 

order of rehabilitation or liquidation under [section l3 or 

l8Jo 

Section 36. Special provisions for third-narty claims. 

(l) Whenever any third party asserts a cause of action 
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against an insured of an insurer in liquidation, the third 

party may file a claim with the liquidator. 

(l) Whether or not the third party files a claim, the 

insured may file a claim on his own behalf in the 

liquidation. If the insured fails to file a claim by the 

date for fil in~ claims specified in the order of liquidation 

or within 60 days after mailing of the notice required by 

[section 22}• whichever is later. he is an unexcused late 

filer. 

(3) The liquidator shall •ake his reco~mendatipns to 

the court under [section ~2]• for the allowance of an 

insured's clai• under subsection (2)• after consideration of 

the probable outcoee of any pending action against the 

insured on which the clai• is basedo the probable da~aqps 

recoverable in the action, and the probable cos•s and 

expenses of defense. After allowance by the court, the 

1 iqui rlator shall withhold any dividends payable on the 

claim, pendinq tne outcom<' of liti•jatio!'1 and neqotiation 

wit~ the insured. WhenP.ver it seems appropriate, he shall 

reconsider the claim on the bases of additional i nform,>t ion 

and amend his recommendations to t~e court. Th~ insured 

shall be afforded the sa•e notice and opportunity to b~ 

hedrd on all changes in the recommendation as in its initial 

determination. The court may amend its allowancQ as it 

thinks appropriate. As claims against the insured are 
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settled or barr~a, the insured shall be paido from the 

dmount withheld• the Sdme percenta~e dividenJ ~s was paid on 

other clai .. s of like property, based on the lesser ~f the 

amount actuallt recovered fro~ the insurert by action or pairt 

DY agreement plus the reasonable costs and expenses of 

defense. or the a~ount allowed on the claims by the court. 

After all claims are settled or barredo any sum re~aininq 

fro• the aeount withheld shall revert to the undistributed 

assets of the insurer. Delay in final payment undP.r this 

subsection shall not be a reason for unreasonable delay of 

final distribution and discharge of the liquidator• 

(~) If several claims founrted upon one policy are 

filed, whether by'third parties or as claims by the insured 

unaer this sectiun and the agqregate allowed amount of the 

claies to which the same limit of liability in the policy is 

applicable exceeds that limit, each claim as allowed shall 

bP reduced in the same proportion so that the tot~l equals 

the policy li~it. Claims by thP insured shall be evaluated 

as in subsection Ill• If any insured's claim is subse~uently 

reduced under subsection Ill• the amount thus freed shall b~ 

apportioneJ ratably among the claims which have bean reduced 

under this subs~ction. 

(5) ~o claiM may be presented under this section if it 

is or MdY be covered by ~ny ouaranty associdtion or foreign 

gudranty association. 
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Section 39. Disputed claims. Ill when a claim is 

denied in whote or in part by the liquidator• written notice 

of the determination shall be 'Jiven to the claimant or his 

attorney by first-class •ail at the address shown in the 

proof of clai•• Within 60 day~ fro~ the mailin~ of the 

notice. the clai•ant may file his objections with the 

liquidator• If no such filing is made, the claimant may not 

further object to the deter•ination. 

(2) Whenev~r objections are filed with thP. liquidator 

and the liquidator does not alter his denial of the claim as 

a result of the obJectionso t~ liquidator shall ask the 

court for a hearing as soon as practicable and give notice 

of the hearing by first-class •ail to the claimant or his 

attorney and to any other persons directly affectedo not 

less than 10 or morf' than 30 days before the date of the 

hearing. The •atter •ay be heard by the court or by a 

court-appointed referee who shall submit findings of fact 

atony with his recomMendation. 

Section .. o. Clai•s of surety• Whenever a creditor 

whose claim against an insurer is secured. in whole or in 

p4rto by tne undertaking of another person fails to rrove 

and file that clai•• the other person ~Y do so in the 

creditor's name and shall be subrogated to th~ rights of the 

credttoro whether the claim has oe~n filed hy the creditor 

or by the other person in the creditor's namno to the extent 
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that toe disch•rqes the undertaking• Howevaro in the absence 

of an aqreeaent with the creditor to the contrary. the other 

person shall not be entitled to any distribution until the 

a•ount paid to the creditor on the undertaking plus the 

distributions paid on the claim from the insurer's estate to 

tha creditor equals the aaount of the entire claim of the 

creditor. Any excess received by the creditor shall be held 

by hi• in trust for such other person. The ter• •other 

pArson•o as used in this section• is not intended to apply 

to • quaranty association or foreign guaranty association. 

Section "1• Secured creditor•s claims. (ll The value 

of any security held by a secured creditor shall be 

deter•ined in one of the following wayso as the court may 

direct: 

(a) by converting the sa•e into money according to the 

teras of the agree•ent pursuant to which the security was 

delivered to such creditors; or 

(bl by agree•ent, arbitration. compromise• or 

litigation between the creditor and the liquidator. 

(2) The deter•ination shall be under the supervision 

and control of the court with due regard for the 

reco.-endation of the liquidator. The amount so dP.termined 

shall be credited upon the secured claimo and any deficiency 

shall be treated as an unsecured claim. If the claimant 

surrenders his security to the liquidator. the e~tire clai~ 
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shall be allowed as if unsecured. 

Section 42. Priority of distribution. The priority of 

distribution of claims from the insurer's estate shall he in 

accordance with the order in which each class of cldims is 

herein set forth. Every clai~ in each class shall be paid in 

full or adequate funds retained for such payment before the 

members of the next class receive an1 payment. ~o subclasses 

shall be established within any class. The order of 

distribution of clai•s shall be as follows: 

(l) tlass l--the costs and expenses of administration• 

including but not li•ited to the followinq: 

(a) the actual and necessary costs of 

recovering the assets of the Insurer; 

preservin'J or 

(b) compensation for all services rendered 

liquidation; 

(c) any necessary filing fees; 

(d) the fees and •ileage payable to ~itnesses; 

(e) reasonable attorney's fees; 

in the 

(f) the reasonable expenses of a guaranty association 

or foreign guaranty association in hanolin~ claims. 

(l.) Class 2--debts due to employees fur sPr~iCPS 

performed to the extent that they do not exceed SltOnO and 

represent pay•ent for services performed within 1 year 

uefore the fi1 iny of the petition for liquidation. Officer~ 

ana directors are not entitled to the benefit of this 
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priority. Such priority is in lieu of any other similar 

~riority whoch may be authorized by law as to wages or 

co•pensatiun of employees. 

(3) Ll~s~ J--all cldims undPr policie~ for losses 

incurred, including third-party claimst all clai•s against 

the insurer for liability for bodily injury or for injury to 

or destruction of tan•Jible property which are not under 

pol ic;ieso ~nd all clai•s of a yuaranty associa~ion or 

foreign guaranty association. ld 1 clai•s under life 

in'!>uranc:e and annuity pol icieso whether for death proceeds• 

annuity proceeds, or investment values ~hall be treat~d as 

loss cldi•s• That portion of any loss. indemnification for 

which is provi~ed•bY other benefits or advantages recovered 

by the claimant, ~h~ll not be included in this class. other 

than benefits or advantages recovered or recoverable in 

oisch3rqe of familial obliqations of support or hy way of 

~ucc:ession at de.Jth or as proceeds of life insurance, or as 

~ratuitie~. No pdyment by an e~ployer to ~is ~mployee may he 

treated as a gratuity. 

(41 Llass 4--claims under nonassessable policies for 

unearn~d premiu~ o~ other pramium refunds an~ cl3ims of 

general creditors. 

(~) Class ~--clai•s of the federal or any state or 

local govP.rnm~nt. Claims, including those of any 

~overnmental body for a penalty or fnrfeitureo shall be 
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allowed in ~hi~ cia~~ only to the extent of the pecuniary 

lo~~ sustained from the acto transaction, or proceedinq out 

of which the penalty or forfeiture arose, with reasonable 

and ac~ual costs occasioned thereby• The re•ainder of such 

clai•s sh&ll be postponed to the class of clai•~ under 

subsection j8)o 

16} Clas~ 6--clai~s filed late or any other clai~s 

other th.n clai~~ under subsection~ {7) and (A). 

(lt Cla~s l--surplus or contribution noteso or si•ilar 

obliqations, and pre•ium refund~ on a~sessable policies. 

Pay .. nts to .-.ber~ of doaestic ~utual insurance coMpanies 

~hall be li•ited in accordance with law. 

(8) Clas~ 9--the clai~~ of ~hareholders or other 

owners. 

Section ololo liquidator's rec~m•endations to the court. 

Ill The liquidator shall review all claims duly filed in thP 

liquidation and •ake such further inve~tigation as hP 

cons i den. nece~Sdr y. He •ay co10poundo compromi SP, or in any 

other Manner neqotiate the amount for which claiMS will be 

recom~endeo to the court except where thP liquidator is 

required t>y law to accept claim~ "' s.ettlo><l by ~ny per~on or 

or9anizationo includinq any guaranty association or foreiqn 

guaranty association. unresol~ed di~putes shall be 

de~er~ined unocr [section 39}. ~s soon as practic~ble. he 

~h~ll present to the court a report of the claims against 
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the in~urer with hi~ recomaendationso The report shalt 

include the na.e and address of each clai•ant and ~he a~ount 

of the claim finally recommended• if any. If the insurer has 

issued annuities or life in~urance policies. the liquidator 

shall report the persons to who•• according to the records. 

of the insurer. a.aunts are owed as cash surren~er values or 

other invest.ent value and the amounts. owed. 

(2) The court •ay approve, disapprove, or modify the 

report on clai•s by the liquidator. Reports not modified by 

the court within a period of 60 days following subMission by 

the liquidator shall be treated by the liquidator as allowed 

cldi•s• subject to later MOdification or to rulings made by 

the court pursuant to {section 39)• No claim under a policy 

of insurance ~hall be allowed for an aaount in excess of the 

applicable policy li•its. 

Section olooloe Distribution of assets. Under the 

direction of 

distributions in 

the courto the liquidator 

a •anner that will assure 

shall pay 

the proper 

recognition of priorities and a rea~onable balance between 

the expeditious co•pletion of the liquidation and the 

protection of unliquidated and undetermined cl~i~s. 

including third-party claims. Distribution of a~s.ets in kin~ 

may be made at Vdluations set by agreement between thg 

liquiddtor and th~ creditor and approved by the court. 

SecLion 45. UnclaiMed and withheld funds. {1) All 
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unclaimed funds subject to distribution remaining in the 

1 iquiuator's hands when he is ready to apply to the court 

for -lisc~1arge• including the amount Jistributable to any 

creditor. shareholder, me•bero or other person who is 

unknown or cannot be found• shall be deposited with the 

state treasurer and shall be paid without interest except in 

accorjance with [section ~2] to the person entitled thereto 

or his !~gal representative upon proof satisfactory to the 

state treasurer of his right thereto. Any a~unt on de~osit 

not claimed within 6 years from the discharge of the 

liquidator shall be considered to have been abandor.erl and 

shall be escheated without formal escheat vroceedings and be 

deposited in the general fund. 

Ill All funds withheld under (section 37] and not 

distributed shall upon discharge of th~ liquidator be 

d~posited with the state treasurer and paid by hi• in 

accordance with [section 42]• Any sums re~aininq which under 

[section 42] would revert to the undistributed assets of the 

insurer. shall be transferred to the state treasurer and 

become the property of the state under subsection (ll• 

unless the commissioner in his disc~~tion petitions th~ 

court to reopen the liquidation under [section ~7). 

Section 4b. Termination of proceedings. (1) WhPn all 

assets justifying the expense of collection and distribution 

have been collected and distributed under {this act}• thP 
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liquidator snail apply to the court for disch3rqe. The court 

~ay ~rant the discharge and ~ak~ any other orders. including 

an order to tran~fer any remaining funds that are uneconomic 

to distribute• as •ay be considered appropridte• 

(2) •ny other pPrson may apply to the court at any 

time for an order under subsection (l)• If the application 

is denied, the applicant shall pay the costs and expenses of 

the liquidator in resisting the application• 

reasonable attorney's fee. 

Section ltl. ·Reopening 

liquidation proceeding has 

I i qui dati on. 

been ter111inated 

including a 

After 

and 

the 

the 

liquidator discharged, the co•missioner or other interested 

party may at any ti•e petition the district court to reopen 

the proceedings for yoo1 cause, including the discovery of 

additional assets. If the court is satisfied that there is 

JUStification for reopening, it shall so order. 

Section 46. Disposition of records durin] and after 

term•nJtlon of ltouidation. When it app<>ars to the 

com~ission~r thdt the records of any insurer in process of 

liquiddtion or completely liquidated are no longer useful, 

he may recoAlmen<J to the court and the court shall direct 

what records snould be retained for future reference and 

what should be destroyed. 

~~ction <o9. Ext~rn41 audit of the receiver's books. 

The Jistrict court may, as it considers j~sirable, C3use 
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audits to be •ade of the books of the com•issioner relating 

to any receivership established under (this act}• and a 

report of each audit shall be ftled ~ith the co••issioner 

and ~ith the court. The bookso records, and other docueents 

of the receivership shall be •Jde avail~ble to the auditor 

at any ti•e ~ithout notice. The expense of each audit shall 

be considerdd a cost of ad•inistration of the receivership. 

Section ~o. tonservation of property of foreign or 

alien insurers. Cl) If a do•icili~ry liquidator has not been 

appointed• the co••issioner ~ay apply to the district court 

by verified petition for an order,directing hie to act as 

conservator to conserve the property of an alien insurer not 

do•iciled in thi5 state or a foreign insurer on any one or 

.are of the follo~ing grounds• 

Cal any of the grounds in [5ection 12]; 

(bl that any of its property has been sequestered by 

official action in its doeicilt~ry state or in any otner 

5-tdte; 

(cl that enough of its prop~rty has been sequestered 

in a forei~n country to give reasonable cau5e to fear that 

~he insurer -is or •ay becoMe insol~ent; 

(d) that its c .. rtific<~te of authority to do business 

in this stat~ has been revoked or that none •as ever issuea; 

(el that there arP rPstdPnts of this st•tP ~ith 

outstandin:j cl.1i•s or outst .. nrlin·~ policies. 
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(2) when an order is sought under subsection (11• the 

court shall cause the insurer tQ be given such notice and 

time to respond thereto as is reasonable under the 

circumstances • 

(ll The court •ay issue the order in •hatever t~r~s it 

considers .. ppropriate. The filing or recording of the order 

•ith the clerk of the district court or the clerk anti 

recorder of the county in ~hich the principal business of 

the coepany Is located or the county in which its principal 

office or place of business is located shall impart the sa~e 

notice a5 a deedo bill of sale• or other evictence of title 

duly filed or recorded •ith that clerk and r~corder would 

have i•parted. 

(41 The conservator ••Y at any tiMe petition for and 

the court •ay grant an order under {section ~1] to liquidate 

assets of a foreign or alien insurer under conservation ort 

if appropriate. for an order under [section 53]• to DP 

appointed ancillary receiver. 

1~1 The conservator ~ay at any time petition the court 

for an order tereinating conservation of an insurer. If the 

court finds that the conservation is no longer necessary. it 

shall order the insurer to be restored to possession of its 

property and the control of its business. The court ~ay also 

ma~e such finding and issue such order at any ti~e upon 

~otion of any interested partyo but if such motion is 
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denied, all costs shall be assessed against such party. 

Section Sl. Liquidation of property of foreign or 

alien insurers• (11 If no uomiciliary receiver has been 

appointed, the co••issioner •ay apply to the district court 

by verified petition for an order directing him to liquidat~ 

the assets found in this state of d foreign insurer or an 

allen insur~r not domiciled in this state• on any of the 

following grounds: 

(al any of the grounds in (section 12 or 17]; or 

(bl any of the grounds specified in subsections [lJ(bl 

through (l)(dl of [section 50]. 

(21 When an order is sought under subsection (l)• th~ 

court shall cause the insurer to be given notice and time to 

respond thereto as reasonable under the circumstances. 

(J) If it appears to the court that the best interests 

of creditors, pol icyholders• and the public requireo the 

court may issue an order to liquidate in whdtever terms it 

considers appropriate. The filing or recording of the order 

with the clerk of the district court or the clerk and 

recorder of the county in which the principal business of 

the company is located or the county in which its principdl 

office or place of business is located shall impart the same 

notice as a deed• bill of sale. or other evidence of titl~ 

duly filed or recorde~ with that clerk 

have i moarted. 
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(4) lf a domiciliary I i qui dator 

recq;rocal state while a 1 iquidation is 

is appointed in a 

proceeding under 

this section. the liquidator under this section shall 

thereafter act as ancillary receiver under (section ?3]. lf 

a do•iciliary liquidator is appointed in a nonreciprocal 

stat~ while a l iquodation is proceeding under this section• 

the liquidator under this section ~ay petition the court for 

vermission to act as ancillary receiver under [s~ction 53]• 

(~I Jn the same grounds as specified in s.ubsection 

Ill• the co~~issioner •ay petition any appropriate federal 

district court tube appointed receiver to liquidate that 

portion of the insurer•s assets and business over which the 

court will exerci9e jurisdiction or any lesser part thereof 

thdt the commissioner considers desirable for the protection 

of the policyholders and creditors in this state. 

(ol The court ~ay order the co~missioner, when he has 

• i>.t.ui.d..1ted the .assets. of a foreiy_n or a1 it:!'n insurc:-r- under 

this ~ec.tion, to pay clai~s of residents of this statP 

aqdinst the insurer under such rules as to the 1 iquidation 

of ins.urers under [this act] as are otherwise compati~le 

~•th th~ provisions of this section. 

Section 52. Oomiciliary 1 iquidators in other states. 

t 1 } The domiciliary liquidator of an insurer domiciled in a 

rcciproc..Jl state shall, ~xcept as to speci~l deposits and 

security on secured claims unJer [section 53(3} ]• be vested 
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b~ operation of Ia~ with the title to all of the a~~et~. 

propertr• contracts• and rights of action. agents• balances• 

ana all of the boakso accounts• and oth~r rr.cords of th~ 

insurer located in this ~tate• The date of vesting shall be 

the date of the filing of the petition> if that date i~ 

~pecified by the domiciliary la~ for the vestinq of property 

in the domiciliary state. Jtherwi~~· the d3te of ve~tin~ 

~hall be the date of entry of the order directing pos~ession 

to oe taken• The doeiciliary liquidator has the i-*ediate 

right to recover balances due froM a9ents and to obtain 

possession of the bookso accounts, and other records of the 

in~urer locat~d in this state• Ke also has the riqht to 

recover all other assets of the insurer located in this 

state, subject to [section 53)• 

(lt If a domiciliary liquidator is appointed for an 

insurer not dl)lliciled in a reciprocal state• the 

co .. issioner of thos state is vested by operation of law 

with th• title to all of the property, contracts, and rights 

of action and all of the bookso accounts, and other records 

of the insurer located in this state, at the sa~e time that 

the domociloary liquidator is vested with title in the 

do•icileo The co•missioner of this state may petition for a 

conservation or I iquidation or•jer under [ s.ection '>0 or 51] 

or for an ancillary receivershop un~cr [section ~1] ur dft~r 

approval by th~ district court mrly trdnS.fPr title to the 
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dO.iciliary liquidator~ as the intere,ls of justice and th~ 

equitable distribution ot the assets teq~ite• 

{ll ClaiMants tesidinq in this state may file claims 

~ith the liquidator or ~ciliary receiver• if any~ in this 

state or with the doiltciliary liquidator• if the rtolilii::ilia~ry 

law permits. The claiM' .ust be filed on or before the last 

date fixed for the filing of claims in the domiciliary 

I iquidat iOn proceedi.n1JS• 

Se\:tion '>3• Anci 11ary for•al proceedings. (0 If a 

do•iciliary liquidator has been appointed for an insurer not 

do•lciled in this state• the com~iSsioner may tile a 

~etition with the district court requesting appoint~ent as 

ancillary receiver in this state: 

(a) if he finds that there are sufficient assets of 

the insurer located in this state to justify the appointment 

of an ancillary receiver; 

{b) if the protection of creditors or policyh0\ders in 

thi~ state so requires. 

(Z) The court 

ancillary receiver 

•ay 

in 

issue an 

"'hat ever 

order appointing an 

terftls it considers 

dppropriate. The filinq or recordinq of the order with thP 

recorder of deeds in this state imparts the same notice as a 

deed, bill of saleo or other e~idence of title duly filed or 

recorjed with thilt r~corder of "deeds. 

{31 When a domiciliary liquidator has been appointe1 
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in a reciprocal state. then the ancillarv receiver appointed 

on to>is state mavo whenever necessary• aid and assist the 

dornici l iary 1 iquidator in recovering assets of the insurer 

located in this state. The ancillary receiver shall, as soon 

as oracticableo 1 iquidate fro~ their respective securities 

thos~ s~ecial deposit claims and secure~ claims which ar~ 

proved and allowed in the ancillary proceedings in this 

state and shall pay the necessary expenses of thP 

proceedings. He shall pro•ptly transfer all re•a;ning 

assets, books, accounts• and records to the domiciliary 

liquidator• Subject to this section. the ancillary receiver 

and his deputies shall have the sa•e powers and be subject 

to the same duties with respect to the administration of 

assets as a liquidator of an insurer domiciled in this 

state. 

[4) When a domiciliary liquidator has he~n appointed 

in this state• ancillary receivers appointerl in recivrocal 

states shall have, as to assets and books• accounts. and 

otner records in their respective stateso correspondin~ 

rights. duties, and powers to those provide~ in subsection 

[3) for ancillary receivers appointed in this state • 

Section 54• Ancillary su••ary proceedings. The 

commissioner in his sole discretion may institute 

proceedings under [sections 9 throu~h 11] at the reque~t of 

the commissioner or other appropriate insurance official of 
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the do~icil iary state of any foreiyn or alien insu~er havinq 

property located in this state. 

Section 5~. Llaims of nonresidents aqainst insurers 

do•icileo in this state. (1) In a liquidation proceedinq 

~eyun in this state against an insurer da.iciled in this 

state, claimants residin9 in foreign countries ~r in states 

not rec iproc.JI states •ust file clai~s in this stateo and 

claimants resioinq in reciprocal stat<>s '"ay f i 1 e c 1 aims 

either with the anc i 1l ary 

or with 

receivers, if any, in their 

respt<ctive states, the domiciliary liquidator. 

(laims must be filed on or before the last date fiKed for 

the filin~ of clai~s 

proceeding. 

in the 

(2) (laims hel ong i nq to 

do~aiciliary 

clai11ants 

recivrocal states may be proved either in the 

liquidation 

residing in 

liquidation 

proceedino on this state as provided in {this act] or in 

ancillary ,>roceedinqs. if any, in the reciprocal stat<>s• If 

notice of the claims and opportunity to app<>ar and be heard 

is afforded the domiciloary liquidator of this state as 

provider1 in 

.proc~ed•nqs.t 

(section ~6[Z)] ~ith respect to ancillary 

the final allowance of clai~s by the courts in 

ancillary IJfOC<:edinqs in reciproc~l states is conclusive as 

to amount and as to priority aJainst special deposits or 

ott~<>r se<.urity located in such ancillary states but is not 

conclusive with respect to priorities aqainst general ass~ts 
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under (section 42]• 

Section 5bo Cldias 

do111ici led in reciprocal 

of residents 

states. Ill 

against insurers 

rn a liquid~tion 

proceeding in a reciprocal state against an insurer 

domiciled in tnat state. claieants against the insurer who 

reside -ithin this state may file claims either with the 

ancillary receivert if anyo in 

doaiciliary liquidator. Claias 

the last dates fixed for the 

this state or with th~ 

aust be filed on or before 

filing of clai•s in the 

domiciliary liquidation proceeding. 

{21 Claias belonging to c)aiaants residing in this 

state aay be proved either in the doaiciliary state under 

the law of that state or in ancillary proceedings. if anyo 

in this state. tf a claiaant elects to prove his claia in 

this stateo he shall file his claia with the liquid~tor in 

the aanner provided in [sections 35 and 36]. The ancill~rv 

receiver shall aake his recomMendation to the cnurt Js un~er 

[section 43}. He shall also arrange a rlate for hearing if 

necessary under [section 39] and shall give notice to the 

liquidator in the doaicil iary state, either by certifie~ 

mail or by personal service at least 40 days prior to the 

date set for hearing. If the domiciliary liquidator, within 

30 days after the giving of such notice• qives notice in 

wr-itin~ to tn~ cJn<.illary receiver and t.o thP cl~tr.~.tnt, 

eit.he~ by certified mail or by personal service, of his 
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intention to contest the clai .. , he shall be e·ntitled to 

appear or to be represented in any proceeding in this State 

involving the adJudication of the claim• 

(3) The final allowance of the claim by the courts of 

this state shall be accepted as conclusive as to amount and 

as to priority against special deposits or other security 

loc~ted in this state. 

Section 'iiTo Attachment, garnishment• and l~vy of 

execution• Durin~ the pendency in this or any other state of 

a liquidation proceeding• whether called by that name or 

noto no action or proceeding in the nature of an attachment• 

~arnisn .. ent. or levy of execution may be commenced or 

aaintained in this state against the delinquent insurer or 

its assets. 

Section 'ii8• Interstate priorities. Ill In a 

liquidation proceeding in this state involvinq one or more 

reciprocal states, the order of dist~ihution of the 

do.,icil idry state shall control as to all claims of 

residents of this and reciprocal stdtes. •11 claims of 

residents of reciprocal states shall be given equal priority 

of pdyment from ~eneral assets regardless of where such 

assets are located. 

(2) The owners of special deposit claims against an 

in~urer for ~hich a liquidator is appointed io this or ~ny 

other state is given priority against t~e special deposits 
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in accordance ~ith the statutes governing the creation and 

maintenance of the deposits. If there is a deficiency in any 

Jpp~sit so that the claims secured by it are not fully 

di~charged from itt the claieants eay shar~ in the general 

assets, hut the sharing shall be deferred until general 

creditors. an~ also claimants against other special deposits 

whu have received smaller percentages from their respective 

special deposits, have been paid percentages of their c!aims 

equal to the percentage paid from the special deposit. 

(3) The owner of a secured claim aqainst an insurer 

for which a liquidator has been appointed in this or any 

other state may surrender his security and file his claim as 

a yeneral creditor• or the clai• •ay be discharged by resort 

to the s~curity in accordance with [section 41)• in which 

case the deficiency, if any, shall be treated as a claim 

against the general assets of the insurer on the same basis 

as claims of unsecured creditors. 

s~ction ~q. Subordination of c I • i ms for 

noncooperation. If an ancillary receiver in anoth~r state or 

foreign country, whether called by that n~me or not. fails 

21 to transfer to the domiciliary liquidator in this statr any 

22 assets within his control other than special deposits, 

23 diminished only by the e11penses of th<> .-.nc ill ary 

24 receivership, if anyr the claims filed in the ~ncilli!ry 

25 receivership, other than special deposit claims or secured 
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c laiiiiSt shall be placed in the class of claims under 

(section 42 ( 1) }• 

Sect ion bOo Severability. If a part of this ~ct i 5 

invaliu, all valid parts thnt are severable from the invalid 

part re111ain in effect. If a part of this act is invalid in 

one or more of its iipplications. the p~rt re111aons in effect 

in al 1 valid applications that are severable 

invd1id ~pvlicdtions. 

Sections 33-Z-901 Section bl. Repe~ler. 

3J-2-94Br HCA, are repealed. 
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