CHAPTER NO. 22

SENATE BILL NO. 80
INTRODUCED BY HAZELBAKER, BLAYLOCK

BY REQUEST OF THE STATE COMMISSIONER OF INSURANCE
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BILL MNQ.

INTRODUCED 8Y

BY REQUEST OF THE STATE CUMMISSIONER OF INSURANCE
A BILL FOR AN ACT ENTITLED: ®aAN ACY 7O PROVIOE FOR THE
SUPERVISIONy SREHABILITATIONs AND LIQUIDATION OF INSURERS;

REPEALING SECTIONS 33-2-931 THROUGH 33-2-948¢ MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:Z
Section le Short titles constructions and purposes {1}
{This act) shall be cited as the ®lnsurers Supervisions

Rehabilitations and Liquidation Act".
{2) [This act] may not be interpreted to limit the

powers granted the commissioner by other provisions of the
Yave

(3) {This act] shall be liberally construed to effect
the purpose stated in subsection (4).

t4) The purpose of [this act] is the protectioa of the
interests of insuredsy claimantsy creditorss and the public
generallys with sinimux interference with the norwal
prereogatives of the owners and wanagers of insurersy
through:

{a) early detection of any potentially dangerous
condition in an insurer and prompt application of

appropriate corrective measures;
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{b) improved methods for rehabilitating insurerssy
involving the cooperation and management expertise of the
insurance industry;

(c) enhanced efficiency and economy of liquidation,
through clarification of the lawe to minimize Yaqgal
uncertainty and litigation;

{d) eguitable apportionment of any unavoidable loss;

(e} lessening the problems of interstate
rehabititation and 1liquidation by facilitating cooperation
between states in the liguidation process and by extending
the scope of personal jurisdiction over debtors of the
insurer outside this state; and

(f) regulation of the insurance business by the impact
of the law relating to delinquency procedures and
substantive rules on the entire insurance businesse

Section 2« Definitionss For the purposes of [this act]
the following definitions apply:

(1) “Ancillary state" means any state other than a
domiciliary statue

{Z) ™Commissioner™ means the commissioner of insurance
of this state.

{3} *Creditor® is a person having any claimes whethar
matured or unmatureds liquidated or unliquidatedy secured or
unsecureds absolutes fixeds or contingent.

{4) *Delinquency proceeding™ means any proceeding
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instituted against an insurer for the purpose of
liquidatings rehabilitatinges vreorganizings or <conservinag
such insurer and any summary proceeding under [swction 9 or
10]e ™Formal delinguency proceeding™ means 3ny liquidation
or rehabilitation proceedinge

{5) *"Doina business™ includes any of the faollowing
actsy whether effected by mail or otherwises:

(a} the issuance or delivery of contracts of insurance
to persons resident in this state;

{b)} the soclicitation of applications for such
contracts or other neqotiations preliminary to the execution

of such contracts;

{c) the collection of premiumse meabarship fecse
assessmentss or other consideration for such contracts;

{d} the transsction of satters subsequent to execution
of such contracts and arising out of thea; or

{e} cperating under a license or certificate of
authoritys as an insurers issuved by the commissicner.

(5) ™Domiciliary state™ means the state in which an
insurer is incorporated or organized ors in the case of an
alien insurery its state of entrye

(7} “Ffair consideratian® is given for prop=rty or
obligation:

(a} when in exchange for such property or obligations

as a fair equivalent therefor and in good faithy property is
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conveyed or services are rendered or an obligation is
incurred or an antecedent debt is satisfiedi or

{b) when such property of obligation is reccived in
good faith to secure 2 present advance or antecedent debt in
amount not disproportionately small as compared to the value
of the property or obligation obtained.

t8) "Foreigy country™ means any other jurisdiction not
in any statees

(9} “General assets" means all propertys reals
personals or otharwises not specifically mortgagede pledgedey
depositeds or otherwise encumbered for the security or
benefit of specified persons or classes of personss As  to
specifically encumbered propertys “g2neral ass2ts®™ includes
all such property or its proceeds in excess of the amount
necessary to discharge the sum or sums secured therebye.
Assets held in trust and on deposit for the security or
tenefit of all policyholders or all polticyholders and
creditorsy in more than & single statey shall be treated as
general assetsas

(10} ™“Guaranty association® means the Montana insurance
guaranty associations the workers® compensation security
funds the Montana life and health insurance gquaranty
associations and any other similar entity now or hereafter
created by the legislature of this state for the payment of

claims of insclvent insurerse. ®"Foreign guaranty association”
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means any similar entities now in existence in or hereafter
created by the legisiature of any other state.

{11) (3) "Insolvency®” or "insolvent® seans:

(i) for an insurer issuing only assessable fire
insurance policiesy the inability to pay any obligation
within 30 days after it becomes payable; or

t{1i} for any other insurers the insbility to pay its
obligations when they ara due or when its admitted assets do
not exceed its liabilities plus the greater of:

(A) any capital and surplus required by law for its

organization; or

{B) the total par or stated value of its authorized
and issued capital stock;

tiil) as to any insurer licensed to do business in this
state as of [the effective date of this act] which does not
meet the standard established under subsection {ii)e for a
period not to exceed 3 years from [the effective date of
this act]ls the inability to pay its obligations when they
are due or that its admitted assets do not exceed its
l1iabilities plus any required capital contribution ordered
by the commissioner under provisions of the insurance Yawe

{b)} For purposes of this subsection ®liabilities®
inctude but are not limited to reserves required by statute
or by the cosmissioner upon & subject company at the time of

admission or subsequent thercto.
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(12) *"Insurer™ means any person who has dones purports
to doy is doings or is licensed to do insurance business and
is or has been subject to the authority of or to
liquidations rehabilitations reorganizations supervisions or
conservation by any insurance commissioner. Any other
persons included under ([section 3] are considered to be
insurerse

(13) "Preferred claim® means any claim with respect to
which the terms of [this act] accord priority of payment
from the generat assets of the insurere.

(14) “Receiver"™ means receivers liquidatore
rebabilitatores or conservator as the context requirese.

{15} ™Reciprocal state™ means any state other than this
state in which in substance and aeffect [sections 18{1)s 52
53+ and 55 through 57] are in force and in which provisions
are in force requiring that the commissioner or equivalent
official be the receiver of a delinguent insurer and in
which some provision exists for the avoidance of fraudulent
conveyances and preferential transfers.

(16) %“Secured ciaim™ means any claim secured by
mortgages trust deeds pledges deposit as securitys escrowy
or otherwises but not including special deposit claims or
claims against general assetse The term also includes claims
which have become 1liens upon specific assets by reason of

judicial process.

P
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{17) "Special deposit claim® mecans any cl3im secured by
a deposit made pursuant to statute for the security or
benefit of a Timited class of personse but not including any
claim secured by ygeneral assetse.

[{18) ™State™ means any states districty or territory of
the United States.

{19) "Transfer™ includes the sale and every other sodey
direct or indirects of disposing of or parting with property
or with an interest therein or with the possession thereof
or fixing 8 Vien upon property or upon an interest thereins
absolutely or conditionallyy voluntarilys by or without
judicial proceedingse The retention of a security t:itle to
property delivered to & debtor is considered a transfer
suffered by the debtore

Section 3s Foersons coverede The proceedings autnorirzed
by [this act] may be applied to:

{1} a8ll insurers who 3re doing or have done insurance
business in this state snd against whom claims arising from
that business may exist now or in the future;

(2) a1l insurers who gpurport to do an insurance
business in this state;

(3 anl insurers who bhave insureds resident in this
state;

{#} all other persons organized or in the process of

organizing with the intent to do an insurance business in
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this state;

(5} all noaprofit service plans and all fraternal
benefit societies and beneficial societies; or

(6) all titie insurance companiese

Section 4. Jurisdiction and venue. (1) No delinquency
proceeding may be commenced under {[this act)] by anyone other
than the commissioner and no court shall have jurisdiction
to entertaine hears or determine any proceeding comaenced by
any other persone

{2y Ko court of this state has jurisdiction to
entertsine hears or determine any coeplaint praying for the
dissolutions liquidations rehabilitations sequestrationy
conservations or receivership of any insurer or praying for
an injunction or restraining order or other vrelief
preliminary tos incidental tos or relating to such
proceedings other than in accordance with {this act].

(3) 1In addition to other grounds for jurisdiction
provided by the law of this states a court cof this state
having jurisdiction of the subject matter has jurisdiction
cver a3 person served pursuant te the Montana Pules of Civil
Procedurce or other applicable provisions of law in an action
Srought by the receiver of a domestic insurer or an alien
insurer domiciled in this state:

(a) if the person served is obligated to the insurer

in any way as an incident to @any agency or brokerage
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arrangement that may exist or has existed between the
insurer and the agent or broker in any action on or incident
to the obligation;

{b) if the person served is a reinsurer who has at any
time written a policy of reinsurance for an insurer against
which a rehabilitation or liquidation order is in effect
when the action is commenced or is an agent or broker of or
for the reinsurer in any action on of incident to the
reinsurance contract; or

(c} if the person served is or has been an officers
managers trustees orgamnizers prosoters or person in a
position of comparable authority or influence in an insurer
against which a rehabilitation or liquidation order is in
effect when the action is commenced in any action resulting
from such a relationship with the insurere.

(4} If the court on motion of any party finds that any
action should as a matter of substantial justice be tried in
a forum outside this statey the court may enter an
appropriate order to stay further proceedings on the action
in this statees

{(5) A1l actions herein authorized shall be brought in
the district court in the county in which the office of the
commissioner is located.

Section Se Injuactions and orderse {l) Any receiver

appointed in 2 proceeding under [this act] may at any time
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apply for and any court of general jurisdiction may grant
such restraining aorderse preliminary and permanent
injunctionss and other orders as may be necessary to
prevent:

{a) the transaction of further business;

{b} the transfer of property:

(c} interference with the receiver ar with a
proceeding under [this act]:

{d) waste of the insurer's assets;

{e) dissipation and transfer of bank accounts;

(f}) the institution or further prosecution of any

actions or proceedings;

{g) the obtaining of preferences, judgmentse
attachaentse garnishmentsy, or liens against the insurers its
assetss or its policyholders;

{h) the 1levying of exccution against the insurers its
assetsy or its policyholders;

t{i} the making of any sale or deed for nonpayment of
taxes or assessments that would 1lessen the value of the
assets of the insurer;

{j) the withholding from the receiver of boockse
accountsy documentss or other records relating to the
business of the insurer; or

(k) any other threatened or contemptated action that

might 1lessen the value of the insurer®s assets or prejudice

SB80
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the rights of policyholderss creditorse or shareholders or
the adaministration of any proceeding under [this act]e

(2) The receiver may apply to any court cutside of the
state for the relief described in subsection (l)e.

Section 6« Cooperation of officerss ownersy and
employeese (1} Any officere managere directors trustees
ownere employeesy or agent of any insurer or any other
persons with authority over or in charge of any segment of
the insurer's affairs shall cooperate with the commissioner
in any proceeding under [this act] or any investigation
preliminary to the proceedinge The term “person® as used in
this section includes any person who exercises control
directly or indirectly over activities of an insurer through
any holding company or other affitiate of the insurer. "To
cooperate* includes but is not limited to the followina:

(2} replying promptly in writing to any inquiry from
the commissioner requesting such a reply; and

{b} making avaitable to the commissioner any bookss
accountsy documentss or other records or information or
property of or pertaining to the insurer and in his
possessions custodye or controle.

{Z) No person may obstruct or interfere with the
commissioner in the conduct of any delinquency proceeding or
any investigation preliminary or incidental thereto.

{3} This section shall not be constrwed to abridge
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otherwise existing legal rightss including the right to
resist a petition for liquidation or other delingquency
proceedingss or other orders.

(4} Any person included within subsection (1) who
fails to cooperate with the commissioner or any person who

obstructs or interferes with the commissioner in the conduct

of any delinquency proceeding or any investigation

preliminary orf incidental thereto or who violates any order
the commissioner issuad validly under [this act] may:
ta) be sentenced to pay a fine not exceeding $i10+000

or to undergo imprisonmsent for a term of not sore than 1

years or both; or

(b} after a hearings be subject to the impeosition by
the commissioner of & civil penalty not to excaed $104000
and to the revocation or suspension of any Insurance
licenses Issued by the commissionere

Section 7. Bonds. In any proceeding under [this act]e
the commissioner and his deputies are responsible on their
official bonds for the faithful performance of their dutiese
1f the court finds it desirable for the protection of the
assetsy it may at any time require an additional bond from
the comeissioner or his deputiess and such honds shall be
paid for out of the assets of the insurer as a cost of
administratione

Section Pe Continuation of delinquency proceedingse.

-12-
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Every proceeding heretofore commenced under the Jlaws in
effect before the enactment of [this act] shall pe
considered to have commenced under [this act] for the
purpose of conducting the proceeding henceforths except that
in the discretion of the commissioner the proceeding may be
continueds in whole or in parts as it would have been
continued had [this act] not been enacted.

Section 9« Commissioner®’s SumMary arders and
supervision proceedingse (1} Rhenever the commissioner
determinaesy after 2 hearing held under subsection (5)s that
any domestic insurer has committed or engaged in or is about
to commit or engage in any acts practices or transaction
that would subject it to delinquency proceedings under [this
act]s he wmay make and serve upon the insurer and any other
persons involved such orders as are reasonably necessary to
correct or eliminate such conducta.

{2) 1f upon examination or at any other time the
commissioner determines that any domestic insurer is in such
condition as to render the continuance of its business
hazardous to the public or to holders of its policies or
certificates of insurances or if such domestic insurer gives
its consenty then the commissioner shall notify the insurer
of his determinations and furnish to the insurer a written
list of the commissioner®s requiresents to abate his

detaersinatione.
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(3) If the commissioner makes a determination to
supervise an insurer subject to an order under subsections
(1) or {2)s he shall) notify the insurer that it is under the
supervision of the commissioner. Ouring the period of
supervisions the commissioner may appoint a supervisor to
supervise such insurer. The order appointing a supervisor
shall direct the supervisor to enforce orders issued under
subsections (1) and (2) and way also reguire that the
insurer aay not do any of the following things during the
period of supervision without the prior approval of the
commissioner or the supervisor:

{a) dispose ofy conveys Or encumber any of its assets
or its business in force;

{by withdraw from any of its bank accounts:

(c) 1lend any of its funds;

(d) invest any of its funds3

(e) incur any debte obligations or liability;

{f) werge or consolidate with another companyi or

{g) enter into any new reinsurance contract or treaty.

{4) Any insurer subject to an order under this section
shall comply with the 1awful requirements of the
commissioner andy if placed under supervisions has 60 days
from the date the supervision order is served within which
to comply with the requirements of the commissionere If the

insurer fails to comply within that time, the commissioner

w5880
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may institute proceedings under [section 1Z or 17] to have a
rehabilitator or liquidator appointed or extend the period
of supervisione

{5} The notice of hearing under subsection {1} and any
order issued pursuant to such subsection shall be served
upen the insurer pursuant to the applicable rules of civil
or administrative proceduree The notice of hearing shall
hearings and the conducts

state the time and place of
conditions or ground upon which the commissioner would base
his ordere Untess mutually agreed between the commissioner
and the insurers the hearing shall occur not less than 10
days or more than 30 days after notice is served and shall
be either. in Lewis and Clark County or in some other place
convenient to the parties to be designated by the
commissioner. The commissioner shall hold all hearings under
subsection (1) privately unless the insurer requests a
public hearings in which case the hearing shall be publice

{6) {a) Any insurer sub ject to an order under
subsection (2) may regquest a hearing to review that ordere
Such a hearing shai¥l be held as provided in subsection (S5}
but the request for a hearing shall not stay the effect of
the ordete

{b) If the commissioner issues an order under
subsection {2)e the insurer mays at any times waive a

commissioner's hearing and apply for immediate judicial

-15-

r» W oN =

W

10
n
12
13
14
15
16
17
18
19
z0

21

23
24

25

LC 0284/01

relief by means of any remedy afforded by law without first
exhausting administrative remedies. Subsequent to a hearings
any party to the proceedings whose interests are
substantially affected shall be entitled to judicial review
of any order issued by the commissionere.

{7) During the period of supervision the insurer eay
request the commissioner to review an action taken or
proposed to be taken by the supervisore specifying wherein
the action complained of is believed not to be in the best

interest of the insurer.

{8} 1f any person has violated any supervision order
issued under this section which as to his was then still in
effects he is subject to a civil penalty imposed by the
district court not to exceed $10+:000.

{9} The commissioner may apply for and any court of
general jurisdiction m=say grant such restraining orderss
preliminary and permanent injunctionss and other orders as
may be necessary to enforce a supervision ordere

(10) If any person subjact to the provisions of [this
act)e including dany person described in section 6{1)y
knowingly violates any valid order of the commissioner
issued under the provisions of this section ands as a result
of such violatione the net worth of the insurer is reduced
of the insurer suffers loss it would not otherwise have

suffereds said person is personally liable to the insurer
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for the amount of any such reduction or 1losse The
commissioner or supervisor is authorized to bring an action
on behalf of the insurer in-the district court to recover
the amount of the reduction or loss together with any costse

Section 10. Court®s seizure orderes {i1) The
commissioner may file in a district court of this state 3
petition allegings with respect to a dowmestic insurer:

(a) that there exist grounds that would justify a
court order for a formal delinquency proceeding agalinst an
insurer under {this act]i

{b) that the interests of policyholdarse creditorse or
the pubtic will be endangered by delay; and

(c) the contents of an order considered necessary by
the commissionere

(2) Upon a flling under subsection {1)s the court may
issue forthwithy ex parte and without a hearings the
requested order which shall direct the commissioner to take
possession and control of all or a part of the propertye
bookss accountss documentse 3nd other records of an insurer
and of the premises occupied by it for transaction of its
business and wuntil further order of the court enjoin the
insurer and its officerss managerss agentss and employees
from disposition of Its property and from transaction of its

business sxcept with the written consent of the

commissionere
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t3) The court shall specify in the order what its
duration shall bes which shall be such time as the court
considers necessary for the commissioner to ascertain the
condition of the insurer. On motion of either party or on
its own motions the court may from time to time bhold such
hearings as it considers desirable after such notice as it
considers appropriates and may extends shorteny or modify
the teras of the seizure order. The court shall vacate the
seizure order if the commissioner fails to commence a formal
proceeding under [this act] after having had a reasonable
opportunity to do soe An order of the court pursuant to a
formal proceeding under [this act] shall ipso facto vacate
the seizure ordere.

{#) Entry of a seizure order under this section shall
not constitute an anticipatory breach of any contract of the
insurere.

{(5) An insurer subject to an ex parte order under this
section may petition the court at any time after the
issuance of such order for a bhearing and review of the
orderes The court shall hold such a hearing and review not
more than 15 days after the requeste A hearing under this
subsection may be held privately in chamberss and it shall
be so held if the insurer proceeded against so0 requestse

{6) Ifs at any time after the issuance of such an

ordery it appears to the court that any person whose
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interest is or will be substantially affected by the order
did not appear at the hearing and has not been serveds the
court may order that notice be given. An order that notice
be given shall not stay the effect of any order previously
issued by the courte

Section lle Confidentiality of hearingse In 2N
proceedings and judicial reviews under [sections 9 and 10]s
all records of the insurery other documentss and all files
and court records and papers of the commissioners so far as
they pertain to or oare a part of the record of the
proceedingsy remain confidential except as necessary to
obtain compliance therawiths wunless tne district courts
after hearing arguments froe the parties vn chamberse orders
otherwise or unless the insurer regueits that the matter be
made publice Until such court orders all papers filed with
the clerk of the district court shall be held by him in a
confidential files

Section 12. Grounds for rehabilitation. The
commissioner may apply by petition to a district court for
an order authorizing him to rehabilitate a domestic insurer
or an alien insurer domiciled in this state on any one or
more of the following grounds:

{1) The insurer is in such condition that the further
transaction of business would be financially hazardous to

its policyholdersy creditorse or the publice
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{2) There is reasonable cause to believe that there
has been embezzlemont from the insurers wrongful
sequestration or diversion of the insurer’s assetss forgery
or fraud affecting the insurers or other illegal conduct ins
bys or with respect to the insurer that if established would
endanger assets in an awmount threatening the solvency of the
insurer.

{3) The insurar has failed to remove ony person who in
fact has executive authority in the insurers whether an
officers managers genaeral agents employees or other persons
if the person has been found after notice and hearing by the
commissioner to be dishonest or untrustworthy in a way
affecting the insurer®s business.

(4) Control of the insurers whether by siock ownership
or otherwises and whether direct or indirecty is in a person
found after notice and hearing to be untrustworthye

{5) Any gperscn who in fact has executive authority in
the insurers whether an officeres managers general agents
director or trusteesy employees or other persons has refused
to be examined under cath by the commissioner concerning its
affairss whether in this state or elsewheres and after
reasonable notice of the fact the insurer has failed
promptly and effectively to terminate the employment and
status of the person and his influence on managemente

(&) After demand by the commissioner under 33-1-403 or

-20-



10
11
12
13
14
15

16
17
18
19
20
Z1

22

24

25

LL 038B4/01

under [this actly the insurer has failed to promptly make
available for examination any of its own propertys bookse
accountsy documentss or other records or those of any
subsidiary or related company within the control of the
insurer or those of any person having executive authority in
the insurer so far as they pertain tc the insurer.

(7} Without first obtaining the written consent of the
commissioners the insurer has transferred or atteapted to
transfere in 3 manner contrary to chapter 2. part 1le or
chapter 2+ part 12 of Title 33, substantially its entire
property or business or has entered into any transaction the
effect of which is to merges consolidates or reinsure
substantially its entire property or business in or with the
property or business of any other persone

{8) The insurer or its property has been or is the
subjact of an application for the appointment of a receivers
trustees custodiane conservators or sequestrator or similar
fiduciary of the insurer or its property otherwise than as
authorized under the insurance laws of this states and such
appointment has been w®made or is imminentsy and such
appointment might oust the courts of this state of
jurisdiction or might pre judice orderly delinquency
proceedings under [this act]e

{9) within the previous 4 years the insurer has

willfully violated its charter or articles of incorporations
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its bylawss any insurance 1aw of this statey or any valid
order of the commissioner under [section 9]e

(12} The insurar has failed to pay within 60 days after
due date any obligation to any state or any subdivision
thereof orf any judgment entered in any states :f the court
in which such judgment was entered had jurisdiction owver
such subject mattery except that such nonpayment shall not
be a ground until 60 days after any good “aith effort by the
insurer to contest the obligation has “een terminateds
whether it is before the commissioner or in the courtss or
the insurer has systematically attempted to compromise or
renegotiate previously agreed settlements with its creditors
on the ground that it is financially unable to pay its
obligations in fulle

{11) The insurer has failed to file its annual report
or other financial report required by statute within the
time allowed by law ande after written demand by the
commissionery has failed to give an adequate explanation
immediatelys

(12) The board of directors or the holders of a
sajority of the shares entitled to vote request or consent
to rehabilitation under {this act].

Section 13« Rehabilitation orderse (1} An order to
rehabilitate the business of a domestic insurer or an atien

insurer domiciled in this state shall appoint the
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commissioner the rehabilitator and shall direct the
renabilitator forthwith to take passession of the assets of
the insurer and to admipister them .under the general
supervision of the courte The filing or recording of the
order with the clerk of tﬁe district court or clerk and
recorder of the county in which the_ principal business of
the cospany is conducted of the county in which its
principal office or place of business is tocated shall
impart the same notice as a dJeeds bill of sales or other
evidence of title duiy filed or vecorde. with the county
clerk and rvecorder! wotld have i&pavuedtds The order to
rehabilitate the insurer shall by wpiiveriocn of law wvest
titie to all assets of the insurer in e rwusbilitator.

{23} Any order issued wiuver chis s-ction shall require
accounting to the court by the rabisuilivatore. Accountings
shal} be "at such intervals as the court specifies in its

¢

orgoera

{3} Entry of an order of rehabilitation does not
constitute an anticipatory breach of any contracts of the
insurers

Section 14. Powers and duties of the rehabilitatore
AL} The commissioner as rehabilitator may appoint one or
more special deputiess who shall have 211 the powers and
responsibilities of the rehabilitator granted under this

sections and the commissioner may employ counsels clerksy
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and assistants. The compensation of the special deputys
counsels clerkss and assistants and al) expenses of taking
p§ssessian of the insurer and of conducting the proceedings
shall be fixed by the commissionery with the approval of the
court and shall be paid out of the funds or assets of the
insurers The persons appointed under this section shall
serve at the pleasure of the commissioner. If the property
of the insurer dJoes not contain sufficient cash or Viquid
assets to dafray the costs incurreds the commissioner may
advance the costs so incurred out of any appropriation for
the malixenance of his offices Any amounts so advanced for
axpens<s of administration .shaII be repaid to the
copeissionetr for the uvse of his office out of the first
availabie goney of the insureres

{1 ihe rehabiTivator nay take such action a;
necessary to reforwm and revitalize the insurer. He shall
have a1l the powers of the directorse officerss and
managersy whose authority shall be suspendeds except 35 they
are redelegated by the rehabilitatore He shall have full
power to direct and manages to hire and discharge employees
subject to any contract rights they may havey and to deal
with the property and business of the insurer.

(3) 1If it appears to the rehabilitator that there has
been criminal or tortious conduct. or breach of any

contractual or fiduciary obligation detrisental +to the
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insurer by any officers managers agents brokers employeey or
other persons he may pursue all uppropriate legal remedies

on behalf of the insurere

{4) 1If the rehabilitator determines that
reorganizations consclidationy conversions reinsurances
mergers or other transformation of the insurer s

appropriates he shall prepare a plan to effect such changes.
Upon application of the rehabilitator for approval of the
plan and after such notice and hearincs as the court may
prescribes the court may either approve or disapprove the
plan proposed or may modify it and approve it as modifled.
Any plan approved wunder this section must bey in the
judgment of the courts fair and equitable to 211 parties
concernede If the plan is approveds the rehabilitator shall
carry out the plane In the case of a life insurere the plan
proposed may include the ipposition of 1liens wupon the
policies of the companyy if all rights of shareholders are
first relinquishedes A plan for a 1life insurer wmay also
propose imposition of a moratorium wupon loan and cash
surrender rights under policiess for such period 4nd to such
an extent as may be necessarye.

(5) The renabititator shall have the power under
[sections 26 and ¢7] to avoid fraudulent transferse

Section 15« Actions by and against the rebhabilitatore

(1} Any court in this state before which any action or
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proceeding in which the insurer is a party or is obligated
to defend a party is pending when a rehabilitation order
against the insurer is entered shall stay the action or
proceeding for 90 days and such additional time as is
necessary for the rehabilitator to abtain proper
representation and prepare for further proceedingsae The
rehabilitator shall take such action respecting the pending
litigation as he considers necessary in the interests of
justice and for the protection of creditorse policyholdersy
and the publice The rehabilitator shall immediately consider
all litigation pending outside this state and shall petition
the courts having jurisdiction over that litigation for
stays whenever necessary to protect the estate of the
insurers

{2) No statute of limitations or defense of Jaches
shall run with respect to any action by or against an
insurer bDetween the filing of a petition for appointment of
a rehabilitator for that insurer and the order granting or
denying that patitions Any action by or against the insurer
that might have been commenced when the petition was filed
may be commenced for at least 60 cdays after the order of
rehabilitation is entered or the petition is denied.

{3) Any guaranty association or foreign guaranty
association covering life or healtth insurance or annuities

has standing to appear in any court proceeding concerning

-26-
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the rehabilitation of a life or health insurer if such
association is or may become liable to act as a result of
the rehabilitatione

Section 16. Termination of rehabilitations {1}
whenever the commissioner believes further ottempts to
rehabilitate an insurer would substantially increase the
risk of 1lass to creditorss policyholderss or the public or
would be futiley the commissioner may petition the district
court for an order of liquidations. A petition under this
subsection shall have the same effect as & petition under
[section 17Js The district court shall perwmit the directors
of the insurer to take such actions as are reasonably
necassary to defend against the petition and may order
payment from the estate of the insurer of such costs and
other expenses of defense as justice may requires

{2) The rehabilitator may at any time petition the
district court for an order terminating rehabilitation of an
insurere The court shall also permit the directors of the
insurer to petition the court for an order terminating
rehabilitation of the insurer and may order poyment fron tne
estate of the insurer of such costs and other expenses of
such petition as justice ®may requires. If the court finas
that rehabilitation has been accomplished and that grounds
for rehabilitation wunder [section 1Z] no longer exists it

shall order that the insurer be restored to possession of
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its property and the control of the businesse The district
court may also make that finding and issue that order at any
time upon its own motione

Section 17« Grounds for liquidatione The commissioner
may petition the district court for an order directing hia
te liquidate a domestic insurer or an alien insurer
dowiciled in this stote on the basis:

{1} of ony -rcund for an order of rehebilitation as
specified in [section 12]e whether or not there has been a
prior order directing the rehabilitation of the insurer;

{2) that the insurer is insolvent] or

(3) thot the insurer is in such condition that the
further transaction of business would be hazardouss
financially or otherwisey to its policyholderss its
creditorse or the pubtice

Section 138« Liguidation orderse (1) An order to
liguidate the business of a domestic insurer shall appoint
the commissioner and his successors in office Tigquidator and
shall direct the liquidator forthwith to take possession of
the assets of the insurer ang to administer them under the
general supervision of the courte The liquidator shall  be
vested Ly operation of 1law with the title to 331 of thne
propertys contractse and rights of action and all of the
books and records of the insurer ordered liquidateds

wherever locateds as of the entry of the final order of

-28-
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tiquidatione The fiting or recording of the order with the
clark of the district court and the clerk and recorder of
the county in which its principal office or place of
business of located ore in the case of real estates with the
clerk and reccrder of the county where the property is
located shall impart the same notice as 3 deedy hil) of
salaes or other evidence of title duly filed or recorded with
that clerk and recorder would have imparteds.

(2) Upon issuance of the ordaers the rights and
liabilities of any such insurer and of 1its creditorsy
policyholderss shareholderss memberss and all other persons
interested in its estate shall become fixed as of the date
of entry of the order of liquidations except as provided in
[sections 19 and 37]e

(3) An order to liquidate the business of an alien
insurer domiciled in this state shall be in the sdme terms
and have the same legal effect as an order to liquidate a
domestic insurers except that the assets and the business in
the United States shall be the only assets and business
included thereine

{#) At the time of petitioning for an order of
liquidation or at any time thereafter» the commissioners
after making appropriate findings of an insurer'®s
insolvencys may petition the court for a judicial

dectaration of such Iinsolvency. After providing such notice
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and hearing as it considers propers the court may make the
declarations

(S) Any order issued under this section shall require
accounting to the court by the liquidator. Accountings shall
be at such intervals as the court specifies in its order.

Section 19. Continuance of coverages (1) All policiess
other than life or heaith insurance or annuitiese in effect
at the time of issuance of an order of liquidation shall
continue in force only for the lesser of:

{a) a period of 30 days from the date of entry of the
liquidation orders;

{b} the expiration of the policy coverage;

{c) the date when the insured has replaced the
insurance coverage with equivalent insurance in another
insurer or otherwise terminated the policy;i or

{d} the ligquidator has effected a transfer of the
policy obligation pursuant to [section 21{1)(h}].

{2} An order or liquidation under [section 18]
terminates coverages at the time specified in subsection {1}
for purposes of any other statutees

{3} Policies of life or health insurance or annuities
continue in force for such period and under such terms as
provided by any applicable quaranty association or foreign
guaranty associatione.

(4) Policies of life or health insurance or annuities
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or any period or coverage of such policies not covered by a

guaranty association or foreign guaranty assaciation shall

terminate under subsections (1} and (2)e

Section 20 Dissolution of insurere The commissioner

may petition for an order dissolving the corporate existence

of a dowmestic insurer or the United States branch of an

alien insurer domiciled in this state at the time he applies
for a liquidation orders The court shall order dissolution

of the corporation upon petition by the commissioner upon or

after the granting of a liguidation ordere. If the

dissolution has not previocusly been ordereds it shall be
effected by operation of taw upon the discharge of the
liquidator if the insurer is insolvent but may be ordered by
the court upon the discharge of the Jliquidator iif the
insurer is under a liquidation order for some other reasons

Section Zle Powers of liquidatore. (1)} The 1liquidator
mays

(a) appoint a special deputy to act for him under
[this act] and to determine his reasonable compensatisne The
special deputy has all powers of the liguidator granted by
this sectione The special deputy shall serve at the pleasure
of the liquidatore

(b) employ agentse Teqgal counsels actuariesy

accountantss appraiserss consultantss and other persaonnel

nacessary to assist in the liguidation;
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{c} fix the regsonable compensation of employees and
agentss leqgal counsels actuarieses Jccountontss appraiserss
and consultants with the approval of the court;

(d} pay reasonable compensation to persons appointed
and defray from the funds or assets of the insurer all
expenses of taking possession ofy conservings conductinge
liquidatinges disposing ofs or otherwise dealing with the
business and property of the insurere. 1f the property of the
insurer does not contain sufficient cash or liquid assets to
defray the costs incurreds the commissioner may advance the
costs s¢ incurred out of any appropriation for the
maintenance of the commissioner®s offices. Any amounts so
advanced for expenses of administration shall be repaid to
the commissioner for the use of his office out of the first
available money of the insurere.

(e} hold hearingss subpoena witnesses to compel their
attendances administer oathse examine any person under ocaths
and compel any person to subscriDe to his testimony after it
has been correctly reduced to writinge and in connection
therewith require the production of any bookse paperss
records or other documents which he considers relevant to
the inquiry;

{f) to collect all debts and money due and claims
belonging to the insurers wherever locateds and for this

purpose:
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(i institute timely action in other jurisdictions in
order to forestall garnishment and sttachment proceedings
against such debts;

{ii) do such other 3cts as are necessary to collecte
conserves oOF protect its assets or propertye and has the
power to sells compounds compromises oOF assign debts for
purpoeses of collection upon such terms and conditions 3s he
considers best; and

(iii) pursue any creditor's remedies available to
enforce his claims;

({9) conduct public and private sales of the property
of the insureri

{h) wuse assets of the estate of an insurer under 2
liguidation order to transfer policy obligations to a
soltvent assuming insurers if the transfer <can be arranged
without prejudice to applicable priorities under [section
423;

(i} acquires encumbery leases improves sells or
transfer any property of the insurer at its market value or
upon such terms and conditions as are fair and reasonable.
He shall alsoc have power to executes acknowledges and
deliver any and al) deedsy assignmentsy releases, and other
instruments necessary or proper to effectuate any sale of

property or other tramsacticon in connection with the

liquidatione
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{j) borrow money on the security of the insurer®s
assets or without security and execute and deliver all
documents necessary to that transaction for the purpose of
facilitating the liquidation;

(k) enter inte such contracts as 4are necessary to
carry out the order to liquidatey a3nd affirm or disavow any
contracts to which the insurer is a party;

{1} continue to prosecute and institute in the name of
the insurer or in his own name any and all szuits and other
tegal proceedingsy in this state or elsewheres and abandon
the prosecution of claims he considers unprofiteble to
pursue further. If the insurer is dissolved under {section
20)s he shall have the power to apply to any court in this
state or elsewhere for Jeave to substitute himself for the
insurer as plaintiffe

{m) prosecute any action which may exist in behalf of
the creditorss mwemberss policyholderss or sharehcolders of
the insurer against any officer of the insurer or any other
person;

{n) rewmove any or all records and property of the
insurer to the offices of the commissioner or to such other
place as may be convenient for the purposes of efficient and
orderly execution of the liquidatione Guaranty associations
and foreign guaranty associattons shall have such reasonable

access to the records of the insurer as is necessary for
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them to carry out their statutory cobligationse

to) deposit in one or more banks in this state such
sums as are required for wmeeting current administration
expenses and dividend distributions:

{(p} invest all sums not currently neededs unless the
court orders otherwise;

{q) file any necessary documents for record in the
office of any county clerk and recorder in this state or
elsewhere where property of the insurer is located;

{r) assert all defenses available tc the insurer as
against third personss including statutes of limitations
statutes of fraudses and the defense of usurys A waiver of
any defense by the insurer after a petition in liguidation
has been fited shall not bind the tiquidator. Whenever a
gquaranty oassociation or foreigyn guaranty association has an
obligation to defend any suity the liquidator shall give
precedence to such obligation and may defend only in the
absence of a defense by such quaranty associations.

{s) exercise and enforce all the rightss remediess and
powers of any creditore shareholdery policyholderes or
members including any power to avoid any transfer or lien
that wmay be given by the general Jaw and that is not
included with {sections 26 through 28];

(t) intervene in any proceeding wherever instituted

that might tead to the appointment of a receiver or trustee
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and act 3as the receiver or trustee whenever the appointment

is offered;

{u} enter into agreements with any receiver or
commissioner of any other state relating to the
rehabilitationy liquidations conservations or dissolution of
an insurer doing business in both states;

(v} exercise all powers now held or hercafter
conferred upon recelvers by the laws of this state not
inconsistent with the provisions of {this act]e

{2) The enumeration in this section of the powers and
authority of the VYiquidator shall not be construed as a
limitation upon hime nor shall it exclude in any mamner his
right to do such other acts not herein specifically
enumeratedys or otherwise provided fore as may be necessary
for the accomplishment of or in aid of the purpose of
liquidatione

Section 22 Notice to creditors and others. (1) Unless
the court otherwise directss the liquidator shall give or
cause to be given notice of the liquidation order as soon 4s
possible:

{a) by first-class wmail and either by telegram or
telephone to the insurance commissioner of each jurisdiction
in which the insurer is doing business;

{b} by first-class mail to any guaranty association or

foreign QJuaranty association which is or may become

-36~-
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obligated as a result of the liquidation;

{c) by first-class mail to 211 insurance agents of the
insurer;

{d}) by first-clzss ®=ail to all persons known or

reasonably expected to have <claims against the insurers

including all policyholderss at their last—known address Jas
indicated by the records of the insurer; and

{e} by publication in a newspaper of general
circulation in the county in which the insurer has its
principal place of business and in such other locations as
the liquidator considers appropriate.

{2) Notice to potential claimants under subsection (1)
shall require claimants to file with the liquidator their
claims together with proper proofs thereof wunder [section
36)» on or before a date the liquidator shall specify in the
notices The liquidator need not require persons claiming
cash surrender values or other investment values in life
insurance and annuities to file a claise A11 claimants have
a duty to keep the liquidator informed of any changes of
addressa.

{3y If notice is given in accordonce with this
sections the distribution of assets of the énsurer under
this chapter shall be conclusive with respect to al}
claimantsy whether or not they received noticee.

Section 23. Duties of agents. (I} Every person who
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receives notice in the form prescribed in [section 22] that
an insurer which he represents as an agent is the subject of
3 liquidation order shall within 15 days of such notice give
notice of the liquidation order. The notice shall be sent by
first-ctass mai} to the 1last address contained in the
agent*s records to each policyholder or other person named
in any policy issued through the agent by the insurery if he
has a record of the address of the policyholder or other
persone A policy shall be considered issued through an agent
if the agent has a property interest in the expiration of
the expiration of the policy or if the agent has had in his
possession a copy of the declarations of the policy at any
time during the 1life of the policys except where the
ownership of the expiration of the policy has been
transferred to another. The written notice shall include the
name and address of the insurere the name and address of the
agenty identification of the policy impaireds and the nature
of the impairments including termination of coverages as
described in [section 19)e Notice by 2a general agent
satisfies the notice requirement for any agents under
contract to hime Each agent obligated to give notice under
this section shall file a3 report of compliance with the
liquidatore

{2) Any agent failing to give notice or file a report

of compliance as required in subsection (1) may be subject
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to payment of a penalty of not more than $1+000 and msay have
his license suspendedy after a hearing held by the
commissionere

{(3) The liquidator may waive the duties imposed by
this section if he determines that other notice to the
policyholders of the insurer under liquidation Is adequate.

Section 24. Actions by and against liquidatore (1}
Upon issuance of an order appointing a liquidator of a
domestic insurer or of an alien insurer domiciled in this
states no action at law or equity may be brought against the
insurer or liquidators whether in this state or elsewheres
nor shall any such existing actions be maintained or further
presented after issuance of such order. The courts of this
state shall give full faith and credit to injunctions
against the liquidator or the cospany or the continuation of
existing actions against the liguidator or the company when
such injunctions are included in an order to 1liquidate an
insurer issued pursuant to corresponding provisions in other
statese ¥henever in the liquidator®s judgment protection of
the estate of the insurer necessitates intervention in an
action against the insurer that is pending outside this
states he may intervene in the actions The Jliquidator may
defend any action in which he intervenes under this section
at the expense of the estate of the insurere

{2) The liquidator mays upon or after an order for
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liquidations within 2 years or such time in addition to 2

years as applicable law may permite institute an action or
proceeding on behalf of the estate of the insurer upon any
cause of action against which the period of limitation fixed
by applicable law has not expired at the time of the filing
of the petition upon which such order is entered. Whens Dy
any aqjreement, a period of limitation is fixed for
instituting a suit or proceeding upon any claim or for
filing any claime proof of claims proof of losse demands
notices or the like or when in any proceedinge judicial or

otheruwisey 2 pariod of limitation is fixeds either In the

‘proceeding or by applicable lawe Ffor taking any actions

filing any clai® or pleadings or doing any act and when in
any such case the period had not expired at the date of the
filing of the petitiones the liguidator mays for tha benefit
of the estates take any such action or do any such acte
required of or permitted to the insurers within a period of
180 days subsequent to the entry of an order for
liquidations or within such further period as is shown to
the satisfaction of the court not to be unfairly prejudicial
to the other partye

{3} No statute of Vlimitations or defense of laches
shall run with respect to any action against an insurer
between the filing of a petition for liguidation against an

insurer and the denial of the petitione Any action against
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the insurer that might have been commenced when the petition
was Ffilaed may be commenced for at least 60 days after the
petition is deniede

(#) Any gquaranty association or foreign guaranty
association shall have standing to appear in any court
proceeding concerning the liguidation of an insurer if such
association is or may become liable to act as a result of
the liguidation.

Section 25 Collection and list of assetss {1} As soon
as practicable after the liquidation order but not later
than 120 days thereafters the liquidator shall prepare in
duplicate a list of the insurar®s assets. The list shall be
asended or supplemented froa time to time as the liquidator
may determines One copy shall be filed in the office of the
clerk of the district court and one copy shall be retzined
for the liquidator®s files. A1l amandmemts and supplesents
shall be similarly filed.

{2) The lYiquidator shall reduce the assets to a degree
of liquidity thot is consistent with the effective execution
of the liquidation.

{3) A submission to the court for disbursement of
assets in accordance with [section 34) Fulfills the
requirements of subsection (1) of this sectione

Section 26. Fraudulent transfers prior to petitione

(1) Every transfer made or suffered and every obligation
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incurred by an insurer within 1 year prior to the filing of

a successful petition for rehabilitation or liquidation

under [this act] is fraudulent as to then existing and
future creditors if made or incurred wi thout fair
consideration or with actual intent to hinder. delay. or
defraud either existing or future creditors. A  transfer

made or an obligation incurred by an insurer ordered to be
rehabilitated or liquidated wunder {this act] which is
fraudulent under this section wmay be avoided by the
receivers except as to 3 person who in good faith is a
purchasery Yienore or obligee for a present fair equivalent
values and except that any purchasers lienors or obligee,
who in good faith has given a consideration less than fair
for such transferey liens or obligations may retain the
propertys liens or obligation as security for repayments The
court w®ways on due noticer order any such transfer or
obligation to be preserved for the benefit of the estates
and in that eventy the receiver succeeds to and may enforce
the rights of the purchasers lienors or obligee.

{2) (a) A transfer of property other than real
property is considered to be wmade or suffered when it
becomes so far perfected that no subsegquent lien obtainable
by legal! or equitable proceedings on a simple contract couild
become superior to the rights of the transferee under

[section 28(3)})].
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(b} A transfer of real property is consider2ad to be
made or suffered when it becomes so far perfected that no
subsequent bona fide purchaser from the insurer could obtain
rights superior to the rights of the transferee.

{c} A transfer which creates an equitable lien is not

considered to perfected if there are available means by

which a3 legal lien could be createds

(d) Any transfer not perfected prior to the filing of
a petition for liquidation is considered to be wmade

immediately before the filing of the successful petitione

(e} The provisions of this subsection apply whether or
not there are or were creditors who might have obtained any
liens or persons who might have become bona fide purchaserse

{3) Any transaction of the insurer with a reinsurer is
considered fraudulent and wmay be avoided by the receiver
under subsection (1) if:

{a) the transaction consists of the terminations
adjustments or settlement of a reinsurance contract in which
the reinsurer is released from any part of its duty to pay
the originally specified share of losses that had occurred
prior to the time of the transactions uniess the reinsurer
gives a present fair equivalent value for the release; and

(b) any part of the transaction took place within 1
year prior to the date of filing of the petition through

which the receivership was commenced.
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Section 27. Fraudulent +transfer after petitione {1}
After a petition for rehabilitation or ligquidation has been
filede a transfer of any of the real property of the insurer
magde to a person acting in good faith is valid against the
receivar if made for a present fair 2quivolent value ore if

not made for a present fair equivalant values then to the

extent of the present consideration actually paid therefore

for which amount the transferee shall have 3 lien on the
property so transferred. The commencement of a proceeding in
rehabilitation or liquidation is constructive notice upon
the recording of a <copy of the petition for or order of
rehabititation aor liquidation with the county clerk and
recorder in the county where any real property in question
is locatede The exercise by a court of the United States or
any state or jurisdiction to authorize or effect a judicial
sale of real property of the insurer within any county in
any state shall not be impaired by the pendency of such a
proceeding unless the copy is recorded in the county prior
to the consummation of the judicial sale.

(2} After a petition for rehabilitation or liguidation
has been filed and before either the receiver takes
possession of the property of the insurer or an order of
rehabilitation or liquidation is granted:

{a) a transfer of any of the property of the insurers

other than real propertys made to a person acting in good
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faith is valid aqainst the receiver if made for a present
fair equivalent value ory if not made for a present fair
equivalent values then to the extent of the present
consideration actually paid thereforey for which amount the
transferee shall have a lien on the property so transferred;

{b) a person indebted to the insurer or helding
property of the insurer says if acting in good faithy pay
the Iindebtedness or deliver the propertys or any part
thereofs to the insurer or upon his ordery with the same
effect as if the petition were not pending;

{c) a person having actual knowledge of the pending
rehabilitation or liquidation is considered not acting in
good faith;

(d) a person asserting the walidity of a transfer
under this section has the burden of proofe Except as
elsewhera provided In this sections no tronsfer by or on
behalf of the insurer after the date of the petition for
liquidation by any person other than the liguidator shall be
valid against the ligquidatore

(3) Nothing in [this act] impairs the negotiability of
currency or negotiable instruments.

Section 28« VYoidable preferences and liense (1} (a) &
preference is a transfer of any of the property of an
insurer to or for the benefit of a creditors for or on

account of an antecedent debts made or suffered by the
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insurer within 1 year before the filing of a successful
petition for liquidation under [this act]s the effect of
which transfer may be to enable the creditor to obtain a
greater percentage of this debt than another creditor of the
same class would receive. If 3 liquidation order is entered
while the insurer is already subject to a rehabilitation
orders then such transfers shall be considered preferences
if made or suffered within 1 year before the filing of the
successful petition for rehabilitation or within 2 years
before the filing of the successful petition for
liquidations whichever time is shortere

{b) Any preference may be avoided by the liquidator

(i) the insurer was insolvent at the time of the

transfer;

(ii) the transfer was made within & months before the
filing of the petition;

{iii) the creditor vreceiving it or to be benefited
thereby or his agent acting with reference thereto hade at
the time when the transfer was mades reasonable cause to
believe that the insurer was insolvent or was about to
become insolvent; or

{iv) the creditor receiving it was an officer or any
employee or attorney or other person who was in fact in a

position of comparable influence in the insurer to an
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officer whether or not he neld such positions or any
shareholder holding directly or indirectly more than 5% of

any class of any equity security issued by the insurers oOF

any other persany firme corporations associations or
aggregation of persons with whom the insurer did not deal at
arm®s lengthe

{c) when the preference is voidabler the liquidator
may recover the property ore if it has been converteds its
value from any person who has received or converted the
propertys except where a bona fide purchaser or lienor has
given less than fair equivalent valuze he shall have a 1lien
upon the property to the extent of the consideration
actually given by hime When a preference by way of lien or
security title is voidables the court may on due notice
order the lien or title to be preserved for the benefit of
the estates in which event the lien or title passes to the
liquidatore

{2) (a}y A transfer of property other than real
property is considered to be wmade or suffered when it
becomes so far perfected that no subsequent lien ohtainable
by legal or equitable proceedings on 2 simple contract could
become superior to the rights of the transferce.

{(b) A transfer of real property is considered to be

made or suffered when it becomes so far perfected that no

subsequent bona fide purchaser from the insurer could obtain
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rights superior to the rights of the transferees

(¢) A transfer which creates an equitable lien is not
considered to be perfected if there are available weans by
which 3 leqal lien could be createds

{d) A transfer not perfected prior to the filing of a
petition for liquidation is considered to be made
immediately before the filing of the successful petition.

{e) The provisions of this subsection apply whether or
not there are of ware creditors who wmight have obtained
liens or persons who might have become bona fide purchaserse

13) f{(a) A lien obtainable by legal or equitable

‘proceedings upon a simple contract is one arising in the

ordinary course of such proceedings upon the entry or
docketing of a judgment or decree or upon attachment.
garnishmenty executions or like processy whether befores
upons or after judgment or decree and whether before or upon
levye It does not include liens which under applicable Vaw
ure given a special priority over other liens which are
prior in times

{b) A lien obtainable by Tegal or equitable
proceedings could become superior to the rights of a
transfereesy or a purchaser could obtain rights superior to
the rights of a transferee within the meaning of subsection
(2)s if such consequences would follow only from the lien or

purchase itself or from the lien or purchase followed by any
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step wholly within the control of the respective lienholder
or purchasers with or without the aid of ministerial action
by public officialse Such a lien could note howevers become
superior and such a purchase could not create superior
rights for the purpose of subsection (2) through any Jacts
subsequent to the obtaining of such a lien or subsequent to
such a purchase which require the agreesent or concurrence

of any third party or which require any further judicial
action or rulinge

(4) A transfer of property for or on account of a new
and contesporaneous cohsideration which is considered wnder
subsection (2) to be wmade or suffered after the transfer
because of delay in perfecting it does not thereby become a
transfer for or on account of an antecedent debt If any acts
required by the applicable law to be performed in order to
perfect the troansfer as against liens or bona fide
purchasers® rights are performed within 21 days or any
period expressly allowed by the lawes whichever is 1lesse &
transfer to secure a future loane if such a loan is actually
mades or 3 transfer which becomes security for a future loan
shall have the same effect as a transfer for or on account
of a new and contemporaneous consideration.

(S5) I1f any lien considered voldable wunder subsection
{1){b) has been dissclved by the furnishing of a bond or

other obligations the surety on which has been indemnified
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directly or indirectly by the transfer of or the creation of
a 1lien upon any property of an insurer before the filing of
a petition under [this act] which results in a liquidation
orders the indemnifying transfer or 1lien shall also be
considered voidable.

(6) The property affected by any lien considered
voidable under subsections (1)} and {5) shall be discharged
from such liens and that property and any of the
indemnifying property transferred to or for the benefit of a
surety shall pass to the liquidators except that the court
may on due notice order any such lien to be preserved for
the benefit of the estate and the court may direct that such
coaveyance be executed as may be proper or adequate to
evidence the title of the lTiquidatore

{7) The district court has summary jurisdiction of any
proceeding by the 1liquidator to hear and determine the
rights of any parties under this sectione Reasonable notice
of any hearing in the proceeding shall be given to all
parties in interests including the obligee of a releasing
bond or other like obligation. When an order is entered for
the recovery of indemnifying property in kind or for the
avoidance of an indemnifying 1lienes the courtes upon
application of any party in interests shall in the sawe
proceeding ascertain the value of the property or liens and

if the value is less than the amount for which the property
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is indemnity or 1less than the amount of the lizne the
transferee or lienholder may elect to retain the property or
lien upon payment of its values as 3scertained by the courts
to the liquidators within such reasonable times as the court
shall fixe

(8) The liability of a surety under a releasing bond

or other like obligation is discharged to the extent of the

value of the indemnifying property recovered or the

indemnifying lien nullified and avoided by the liquidator or
when the property is retained under subsection (7) to the
extent of the amount paid to the liquidatore

{9} If a creditor has been preferred and afterward in
good faith gives the insurer further credit without security
of any kinds for property which becomes a part of the
insurer®s estatey the amount of the new credit remaininag
unpaid at the time of the petition may be set off against
the preference which would otherwise be recoverable from
himae

{10) If an insurery directly or indirectiys within 4
wonths before the filing of a successful petition for
liquidation under [this act) or at eny time in contemplation
of & proceeding to liquidate ity pays money or transfers
property to an attorney at law for services rendered or to
be rendereds the transaction may be examined by the court on

its own motion or shall be examined by the court on petiétion
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of the liquidator and shall be held valid only to the extent
of a4 reasonable amount to be determined by the courts and
the excess may be recovered by the Jliguidator for the
benefit of the estates provided that where the attorney is
in a position of influence in the insurer or an affiliate
thereofs payment of any money or the transfer of any
property to the attorney at law for services rendered or to
be rendered shall be governed by the provision of subsection
(11 (b){iv)e

(11) {a) Every officery managery employee, shareholders
members subscribers attorneys or any other person acting on

behalf of the insurer who knowingly participates in giving

any preference when he has reasonable cause to believe the

insurer is or is about to become insolvent at the time of
the preference is personally liable to the tiquidator for

the amount of the preference. It is permissible to infer

that there is reasonable cause to $o believe if the transfer
was made within 4 months before the date of filing of this
successful petition for liquidation.

{(b) Every person receiving any property from the
insurer or the tenefit thereof as a preference voidable
under subsection {1) is personally liable therefor and s
bound to account to the liquidatore

{c] Nothing in this subsection prejudices any other

claim by the ligquidator against any persone
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Section 29« Claims of holders of void or voidable
rightse (1) No claims of a creditor who has received or
acquired a preferencey tieny conveyances transfers
assignmentsy or encumbrance voidable under [this act]s shold
be allowed unless he surrenders the preferences liens

conveyances transfers assignments Or encCumbrance. iIf the

avoidance is effected by a proceeding in which a final
judgment has been entereds the claim may not be allgowed
unless the money is paid or the property is delivered to the
liquidator within 30 days from the date of the entering of
the final judgments except that the <court having
jurisdiction over the liquidation may allow further time if
there is an appeal or other continuation of the proceudinga

(2) A claim allowable under subsection (1} by reasan
of the avoidances whether voluntary or involuntarys or a
preferences liens conveyances transfers assignments or
encumbrance may be filed as an excused late filing under
[section 35]) if filed within 30 days from the date of the
avoidance or within the further time allowed by the court
under subsection (I)e

Section 30. Setoffs and counterclaimss ({1} Hutual
debts or mutual credits opetween the insurer and another
person in connection with any action eor proceeding under
{this act] shall be set off and the balance onlty shall he

3llowed or paide except as provided in subsection (’} and
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[section 33]e

(2) No setoff or counterclaim may be allowed in favor
of any person when:

{a) the obligation of the insurer to the person would
not at the date of the filing of a petition for liquidation
entitle the person to share as a claimant in the assets of
the insurer;

{(b) the ooligation of the insurer to the person was
purchased by or transferred to the person with a view to its
bpeing used as a setoff;

{c) the oblication of the person is to pay an
assessment levied against the members or subscribers of the
insurer or is to pay < balance upon a subscription to the
capital stock of the insurer or is an any other way in the
nature of a capital contribution; or

{d) the obligation of the person is to pay Dpremiumss
whether earned or unearnedsy to the insurers

Section 3le Assessmentses (1) As soon as practicable
but not more than 2 years from the date of an order of
Tiquidation unger [section 18) of an insurer issuing
assessable policiesy the liquidator shall make a3 report to
the court setting forth:

[a} the reasonable value of the assets of the insurer;

{b) the insurer®s probable total liabilities;

{c} the probable aggregate amount of the assessment
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necessary to pay all claims of craditors and expens:s in
fully including expenses of administration ond costs of
collecting the assessment; and

{d} a recomsiendation as to whethor or not an
assessment should be made and in what s®mounta

(2) fa) Upon the basis of the report provided in
subsection {(1l)s including any supplements and amendments
theretos the district court may levy one of more assessments
against all members of the insurer who are subject to
assessmentes

{b) Subject to any applicable Tegal limits an
assessabilitys the aggregate asscssment shall be for the
amount that the sum of the probable liabilitiess the
expenses of administrations and the estimated cost of
collection of the asscssment exceeds the value of existing
assetss with due reqgard being aiven toc assessments that
cannot be collected economicillye

{3) After levy of assessment under subsection (2)s the
ligquidator shall issue an order directing each wmember who
has not paid the assessment pursuant to the order to show
cause why the liquidator should not pursue a judaoment
therefora

{4) The 1liquidator shall give notice of the order to
show cause by publication and by first-ciass mail to each

member liable thereunder mailed to his last—-known address 3s
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it appears on the insurer's records at leust 24 days before

the return day of the order to show causee

{(5) {a) If a member does not appear ond serve duly
verified objections upon the liquidator on or before the
return day of the order to show cause under subsvction (3
the court shall make an order adjudging the member liable

fur the amount of the assessment ajgainst hims  pursuant o

subsection (3)+ together with costss and the liquidator
shall have a judgment against the member therefore

(b} If on or before such return days the member
appears and serves duly verified objections upon the
liquidators the commissioner may hear and determine the
matter or ®may appoint 3 referee to hear it and make such
order as the fuCts warrante If the comrissioner determines
that such objections do not warrant relief from assessments
the member may request the court to review the matter and
vacate the order to show Causee

{6) The 1liguidator may enforce any order or collect
any judgment under subsection (5) by any lawful means.

Section 32« Reinsurer's liabilitys The amount
recoverable by the liguidator frow reinsurers may not be
reduced as o result of delinquency proceedingss regardless
of any provision in the reinsurance contract or other
agreement. Payment made directly to an insured or other

creditor may not diminish the reinsurer*'s obliyation to the
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insurer's estate except when the reinsurance contract
provided for direct coverage of a named insured and the
payment was made in discharge of that abligations

Section 33. Recovery of premiums owede. {1} (a) An
agent or any other person responsible for the payment of a
premiume other than the insureds shall be obligated to pay
any unpaid presium for the full policy ters due the insurer
st the time of the declaration of insolvencys whether earned
or vnearneds as shown on the records of the insurer. The
liquidator may recover fros such person any part of an
unearned premium that represents commission of such persone
Credits or setoffs or both may not be allowed to an agent
for any amounts advanced to the insurer by the agent on
behalf of but in the absence of a paysent by the insured.

{b) An insured shall pay any unpaid earned prewmium due
the insurer at the time of the declaration of insolvencys as
shown on the records of the insurere

{2) Upon satisfactory evidence of a violation of this
sections the Ccommissioner may pursue either one or both of
the following courses of action:

{a) suspend or revoke or refuse to renew the licenses
of any offending party;

{b}) impose a penalty of not more than $1400C for  each
act in viotation of this section by such partye.

{3) Before the commissioner may take any action as set
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forth in subsection (2)s he shall give written notice to the
persons companys associationsy or exchange accused of
violating the lTaws stating specifically the nature of the
alleged violation and fixing a time and places at least 1O
days thereafters when 3 hearing on the matter shall be helde.
After such hearing or upon failure of the accused to appear
at such hearings the commissionery if he finds 2 viglations
shall impose such penalties under subsection (2} as bhe

considers advisable.

{4} wWhen the commissioner takes action in any of the
ways set out in subsection (2)s the party aqgrieved may
appeal from the action to the district court.

Section 34. Domiciliary liquidator®s proposal to
distribute assetse (1} Within 120 days of a final
determination of insolvency of an  insurer by a court of
competent jurisdiction of this states the tigquidator shall
make application to the court for approval of a proposal to
disburse assets out of marshalled assetse from time to time
as such asscts become availabley to a guaranty association
or foreign guaeranty association having obligations because
of such insolvencya If the liguidator determines that there
are insufficient assets to disburses the application
required by this section shall be considered satisfied by a
filing by the 1Yiguidator stating the reasons for this

determination.
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{2y The proposal <hall at  least include provisions

for:
{a) reserving amounts for the payment of expenses of
administration and the payment of claims of seccured

creditorss to the extent of the value of the security heldes
and claims falling within the priorities established in
[section 423+ classes 1 and 23

{b) disbursement of the assets marshalled to date and
subsequent disbursement of assets as they become available;

(c) equitable allocation of disbursements to each of
the guaranty associations and foreign guaranty associations
entitled thereto;

{d) the securing by the Yiquidator from each of the
associations entitled to disbursements pursuant to this
section of an agreement to return to the liquidator such
assetsy together with income earned on assets previously

disburseds as may be required to pay claims of secured

creditors and claims falling within the priorities
established in ([section 42] in accordance with such
priorities {ro bond may be required of any such

association); and

{e} a full report to be made by each association to
the Yiquidator accounting for all assets so disburssd to the
associations 311 disbursements made therefroms any interest

earned by the association on such assetss and any other
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matter as the court may directa

{3} The liguidator®s proposal  shall provide for
disbursements to the associations in mounts estimated at
least equal tc the claim payments made or to be made thereby
for which such associations could asscrt a claim against the
ligquidator and shall further provide that if the assets
available for disbursement from time to time do not eaual or
exceed the amount of such claim payments made or to be made
by the associations then disbursements shall be in the
amount of available assetse

(4] The liquidator®s proposal shally with respect to
an insolvent insurer writing 1life or health insurance or
annuitiesy provide for disbursements of ass2ts to any
gquarasnty association or any foreign guaranty association
covering life or health insurance or annuities or to any
other entity or organization reinsurings assusminge or
guaranteeing policies or contracts of insurance under the
acts creating such associationse

{5) MNotice of such application shall be yiven to the
association in and to the commissioners of insurance of each
of the states. Any notice shall be considered to have been
given when deposited in the United States certified msilse
first-class postage prepaids at least 30 days prior to
submission of such application to the courte. Action on the

application may be token by the court provided the above
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required notice has been given and provided further that the
liquidator®s propesal complies with subsections {(?)(d4) anc
(2)(b).

Section 35« Filing of claimse (1) Proof of all claiss
shall be filed with the liquidator in the form required by
[section 36) on or before the last day for filing specified
in the notice required under [section 22]s except that proof
of claims for cash surrender walues or other investment
values in 1ife insurance and annuities need not be filed
unless the liquidator requires.

{2) The liquidator may permit a claimant making a3 late
filing to share in distributionss whaether past or futures as
if he were not lates to the extent that any such payment
will not prejudice the orderly administration of the
liquidationy under the following circumstances:

{a) the existence of the claim was not known to the
claimant and his claim was filed as promptly after learning
of it as reasonably possible;

{by a transfer to a <creditor was avoided under
[sections 26 through 28]} or was voluntarity surrendered
under [section 29])s and the filing satisfies the conditions
of [section 2?9}; and

{c) the wvaluation under {section %#1] of security held
by a secured creditor shows a deficiencys which is filed

within 30 days after the valuatione.
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{31 The liquidator shall permit late filing claims to
share in distributionss whether past or futures as if they
were not Yatee if such claims are claims of a quaranty
association or fareign quaranty association for
reimbursement of covered claims paid or expenses incurreds
or bothy subsequent to the last day for filing where such
payments were made and expenses incurred as provided by law.

{4) The ligquidator may consider any claim filed late
which is not covered by subsection (Z) and permit it to
receive distributions which are subsequently declared on any
claims of the same or lower priority if the payment does not
prejudice the orderly administration of the liquidatione. The
tate-filing claimant shall receivey at each distributions
the same percentage of the amount altowed on his claim as is
then being paid to clsimants of any lower prioritye This
shall continue until his claim has been paid in full.

Section 36« Proof of claime (1} Proof of claim shall
consist of a statement signed by the claimant that includes
all of the following that arc applicablie:

{a) the particulars of the <c¢laim including the
consideration given for it;

{b) the identity and amount of the security on the
claim;

{c) the payments made on the debte if uny;

(d) that the sum claimed is justly owing and that
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there is no setoffs counterclaimy or defense to the cluim;
{e) any right of priority of payment or other specific
right asserted by the claimants;
{f}] a copy of the written instrument which is the

foundation of the claim;

{g) the name and address of the claiment and the
attorney who represents himes if 3anye.

{2) No claim need be considered or allowed if it does
not <contain all the information in subsection {1) which may
be applicablee The liguidator may require that a prescribed
form be used and may require that other information and
documents be includede.

{3) At any time the liquidator wmay request the
ctaimant to present information or evidence supplementary to
that required wunder subsection (1) and may take testimony
under oaths require production of affidavits or depositionse
or otherwise obtain additional information or evidence,

(4) No judgment or order against an insured or the
insurer entered after the date of filing of a successful
petition for liquidation and no judgment or order against an
insured or the insurer entered at any time by default or by
collusion need be considered as evidence of liability or of
quantum of damagess No judgment or order against an insured
or the insurer entered within 4 months before the filing of

the petition need be considered as evidence of liability or
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of the quantum of damagese.

(5) A1} claims of a guaranty association or foreign
gJuaranty assocCiation shall be in such form and contain such
substantiation as may be agrced to by the association and
the liguidatore

Section 3T« Special claimse (1) The claim of a third

party which is contingent only on his first obtaining a
judgment against the insured shall bu considered and allowed
as if there were no such contingencye

(2} A claim may be allowed even if contingents if it
is filed in accordance with [section 35}. It may be allowed
and may participate in all distributions declared after it
is filed to the extent that it does not prejudice the
orderly administration of the liguidations

{3) Claims that are due except for the passage of time
shall pe treated 3as absolute claims are treated, except that
such claiws may be discounted at the legal rate of intereste

(4) Claims made under exployment contracts by
directorse principal officerss or persons in fact perforwing
similar functions or having similar powers are limited to
payment for services rendered prior to the issuance of any
order of rehabilitation or liquidation under {section 13 or
18]

Section 3Be Special provisions for third-party claimse

{1) Wwhenever any third party asserts 2 <causc of actinn
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against an insured of an insurer in liguidations the third
party may file a claim with the liquidator.

{2) #whether or not the third party filos a claimse the
insured may file & claim on his own behalf in the
liguidations If the insured fails to file 2 claim by the
date for filing claims specified in the order of liguidation

or within 60 days after mailing of the notice required Ly

[section 221 whichever is laters he is an unexcused late

filers

{3) The liquidator shall make his recommendations to
the court under [section 42]s» for the 2allowance of 2n
insured®s claim under subsection {2)s after consideration of
the probable outcome of any pending action against the
insured on which the claim is baseds the probable damages
recoverable in the actione and the probable costs and
expenses of defense. After allowance by the courty the
liguidator shall withhold any dividends payable on the
claime pending the outcome of litigation and negotiation
with the insured. Whenever it seems ippropriates he shall
reconsider the ¢l im on the bases of additional information
and amend his recommendations to the courte The insured
shall be afforded the same notice and opportunity to of
heard on all chanjes in the recommendation 3s in #ts initiol
determindtione The court may amend its aliowance as it

thinks appropriates As claiss against the insured are
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settled or barreds the insured shall be paide from the
amount withhelds the same percentage dividend as was paid on
other claims of like propertys based on the lesser of the
amount actually recovered from the iasured by action or paid
by agreement plus the reasonable costs and expenses of
defensey or the amount allowed on the claims by the courte.
After all claims are secttled or barreds any sum remainin?
from the amount withheld shall revert to the undistributed
assets of the insurere. Delay in final payment under this
subsection shall not be a reason for unreasonable delay of
final distribution and discharge of the liquidatore.

(&) 1¥f several <claims founded wupon one policy are
filedy whether by third parties or as claims by the insured
under this section and the aygregate allowed amount of the
claims to which the same limit of Yiability in the policy is
applicable exceeds that limits each claim as allowad shall
be reduced in the same proportion so that the total equals
the policy limite Claims by the insured shall be evaluated
as in subsecticn (3)e If any insured's claim is subsequently
reduced under subsection (3)s the amount thus freed shall bpe
apportioned ratably among the c¢laims which have been reduced
under this subsectiones

{5) no claim may be presented under this section if it
is or may be covered by any guaranty association or foreign

guaranty assocliations
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Section 39 ODisputed claimse ({1} wWhen a <claim is
denied in whole or in part by the liguidators written notice
of the determination shall be given to the claiment or his
attorney by first-class mail at the address shown in the
proof of claime Hithin 60 days from the mailing of the
noticey the claimant may file his objections with the
Viquidatore If no such filing is mades the claimant may not
further object to the determinations

(?) HWhenever objections are filed with the liquidator
and the liquidator does not alter his denial of the claim 2s
3 result of the objectionss the liguidator shal) ask the
court for a hearing as soon as practicable and give notice
of the bhearing by first-class mail to the claimant or his
attorney and to any other persons directly affecteds not
less than 10 or more than 30 days before the date of the
hearings The matter may be heard by the court or by a
court-appointed referee who shall submit findings of fact
along with his recommendatione.

Section 40. C(laims of suretye. MWhenever a creditor
whose claim against an insurer is secureds in whole or in
parts by the undertaking of another person fails to prove
and file that claims the other person may do so in thoe
creditor®s name and shall be subrogated to the rights of the
creditore whetner the claim has been filed by the creditor

or by the other person in the creditor®*s names to the extent
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that he discharyes the undertukinje Howevere in the absence
of an aqQreement with the creditor to the contrarye the other
person shall not be entitled to uny distribution wuntil the
amount paid to the creditor on the undertaking plus the
distributions paid on the claim from the insurer's estate to
the creditor equals the amount of the entire claim of the
creditor. Any excess received by the creditor shall be heid
by hie in trust for such other persons. The term “other
person®, as used in this sections is not intended to apply
to a quaranty association or foreign guaranty associatione

Section #l. Secured creditor®s claimse {1) The wvalue
of any security held by a secured creditor shall be
determined in one of the following wayse as the court may
direct:

{a} by converting the same into money according to the
terms of the agreement pursuant to whicn the security was
delivered to such creditors; or

ftb) by agreementy arbitratione compromi scy or
litigation between the creditor and the ligquidatore

{2) The determination shall be under the supcrvision
and control of the court with due regard for the
recommendation of the liquidator. The amount so determined
5hall be credited upon the secured claime and any deficiency
shall be treated as an unsecured <claime If the claimant

surrenders his sccurity to the liguiditors the rcntire claim
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shall be allowed as if unsecured.

Section 42. Priority of distribution. The priority of
distribution of claims from the insurer's estate shall be in
accordance with the order in which each class of claims is
herein set forth. Every claim in each class shall be paid in
full or adequate funds retained for such paysent hefore the
members of the next class receive any paymente No subclasses
shall be established within any classe The order of
distribution of claims shall be as follows:

{1} cClass l-—the costs and expenses of administrations
inciuding but not limited to the following:

{a} the actual and necessary costs of ogpreserving or
Tecovering the assets of the insurer;

(b) compensation for all services rendered in the
liquidation;

{c) any necessary filing fees;

{d} the fees and mileage payable to witnesses;

{e)}) reasonable attorney"s fees;

{f) the reasonable expenses of a guaranty association
or foreign gquaranty association in handling claisse

{2) (lass 2Z-—debts due to cmployees for services
performed to the extent that they do not exceed $14000 and
represant payment for services performed within 1 year
before the filing of the petition for liquidation. Officers

and directors are not entitled to the benefit of this
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prioritye Such priority is in lieu of any other similar
priority which may be authcrized by 13w as to wages or
compensation of employees.

{3} Class 3--a311 <¢clatms under policies for losses
incurreds including third-party claimse all claims against
the insurer for liability for bodily injury or for injury to
or destruction of tanuible property which are not under
policiess and 311 claims of a guaranty association or
foreign guaranty associations. A1l claiss under life
insurance and annuity policiesy whether for death proceedss
annuity proceedss or investment values shall be treated as
loss ctaimse That portion of any losse indemnification for
which is provided by other benefits or advantages recovered
by the claimants shall not be included in this classy other
than benefits or advantages recovered or vrecoverable in
discharge of familial obligations of support or by way of
succession at death or as proceeds of life insurancer or as
gratuities. No pavament by an employer to his employee may be
treated a5 a gratuitye

(#) Class 4--claims under nonassessable policies for
unearned presium or other premium refunds and claims cof
general creditorss

{5) (Class 5--claims of the federal or any state or
Toca) government. Claimsse including those of any

governmental body for a penalty or forfeitures shall be
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allowed in this cl¥3ss only to the extent of the pecuniary
loss sustained from the acts transactione or proceeding out
of which the penalty or forfeiture aroses with reasonable
and actual costs occasioned therebye The rema2inder of such
claims shall be postponed to the «class of claims unier
subsection (8).

{6) Class 6é--cloims filed Jate or any other clrims
other than claims under subsections (7} ond {8}«

{7}y Class 7--surplus or contribution notesy or siamilar
obtigationss and premium refunds on assessable policies.
Payments to members of domestic mutual insurance companies
shall be limited in accordance with lawe

{8) Class B--the claims of shareholders or other
oWnerse

Section 43. Liguidator®s recommendations to the courtae
(1) The liquidator shall review all claims duly filed in the
liquidation and ®make such further investigation as he
considers necessary. He may compound, compromises OF in  any
other manner negotiate the amount for which claims wiltl be
recommended to the court except where the liquidator s
required by law to accept claims as settled by any person or
organizations including any guaranty association or foreign
guaranty associatione. Unresolved disputes shali he
determined wunder [section 39]. As soon as practicibles he

shall present to tne court a report of the claims against
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the insurer with his recommendationse The report shall
include the name and address of each claiwant and the smount
of the claim finally recommendedy if anye. If the insurer has
issued annuities or life insuronce policiess the liguidator
shall report the persons to whoms according to the racords
of the insurers amounts are owed as cash surrender values or
other investmont value and the amounts owed.

(") The court may approves Adisapproves or modify the
report on claims by the ligquidator. Reports not modified by
the court within a period of 40 days following submission by
the liguidator shall be treated Ly the liquidator as allowed
claimss subject to later modification or to rulings made by
the <court pursuant to [section 39). No claim under a policy
of insurance shall be allowed for an amount in excess of the
applicable policy limitse

Section 44. Distribution of assetss Under the
direction of the courtye the liquidator shall pay
that will assure the proper

distributions in 3 w®sanner
recoynition of priorities and a reasonable balance between
the expeditious completion of the 1liquidation und the2
protection of unltiquidated and undetermined claiasy
including third-party claimse Uistribution of assets in kind
may be made at wvaludtions set by agreement between the

liquidator and the creditor and approved by the courts

Section 45%5. Unclaimed and withheld fundse (1) A1d
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unclaimed funds subject to distribution remaining in the
liquidator®s hands when he is ready to apply to the court
for discharges including the awmount aistributable to ny
creditors shareholders membere or other person who is
unknown or cannot be founds shall be deposited with the

state treasurer and shall be pdid without interest except in

accordance with [section 42] to the person entitled thereto

or his legal representative upon proof satisfactory to the

state treasurer of his right theretos Any 2amount on deposit
not claimed within 6 years from the discharge of the
liguidator shall be considered to have been abandoned and
shall be escheated without formal escheat proceedings and be
deposited in the general funde

(2) A1l funds withheld under [section 37] and not
distributed shall wupon discharge of the Jliguidator be
deposited with the state treasurer and paid by him in
accordance with [section 42)e Any sums remaining which under
[section 42] would revert to the undistributed assets of the
insurer shall be transferred to the state treadsurer and
become the property of the state under subsection (1)
unless the commissioner in his dJdiscretion petitions the
court to reopen the ligquidation under [section 47}

Section 4% Termination of proceedingse (1) When all
assets justifying the expense of collection and distribution

have been collected and distributed under [this act]s the
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ligquidator shall apply to the court for dischargees The court
may grant the discharge and make any other orderss including
an order to transfer any remaining funds that are uneconomic
to distributey as may be considered appropriatee

{2} Any other person may apply to the court at any
time for an order under subsection (1)« If the application
is deniede the applicant shall pay the costs and expenses of
the liquidator in resisting the applications inclucding 2
reasonable attorney®s fee.

Section 47. Reopening liquidatione After the
liquidation proceeding has been terminated and the
liquidator dischargeds the commissioner or other interested
party may at any time petition the district court to reopen
the proceedings for good causey including the discovery of
additional assetse If the court is satisfied that there s
justification for reopeninge it shall so order.

Section 48« Disposition of records during and after
termination of liquidations When it appears to the
commissioner that the records of any insurer in process of
liquidation or completely liquidated are no longer usefuls
he may recommend to the court and the court shall direct
what records should be retained for future reference and
what should be destroyede.

Section 49 External audit of the receiver®’s bookse

The district court mayey 3s it considers desirablesy cause
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audits to be made of the books of the commissioner relatin:
to any receivership established wunder ([this act}s and a
report of each audit shall be filed with the commissioner
and with the courte The bookss recordss and other documents
of the receivership shall be made available to the auditor
at any time without notice. The expense of each audit shall
be considered a cost of administration of the receivershipe

Section 50 Conservation of property of foreign or
alien insurerse (1} If a domiciliary liquidator has not been
appointeds the commissioner may apply to the district court
by verified petition for an order directing him to act as
conservator to conserve the property of an alien ¥insurer not
domiciled in this state or a foreign insurer on any one or
more of the following gyrounds:

{a) any of the grounds in {section 12];

{b} that any of its property has been sequestered by
official action in its domiciliary state or in any other
state;

{c)} that enough of its property has been sequestered
in a foreign country to give reasonable cause to fear that
the insurer is or may become insolvent;

{d) that its certificate of authority to do business
in this state has been revoked or that none was ever issued;

{e} that +there are residents of this state with

outstanding claims or outstanding policies.
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{2) When an order is souyht under subsection {1)s the
court shall cause the insurer to be given such notice and
time to respond thereto as is reasonable under the
Circusstanceses

[3) The court may issue the order in whatever terms it
considers appropriates The filing or recording of the order
with the clterk of the district court or the clerk and
recorder of the county in which the principal business of
the company is locisted or the county in which Its principal

office or place of business is located shall impart the same

notice as a deeds bill of sales or other evidence of title

‘duly filed or recorded with that clerk and recorder would

have imparted.

[4) The conservator may at any time petition for nd
the court may yrant an order under [section 51] to ligquidate
assets of a foreign or alien insurer under conservation ore
if appropriates for an order under [section 53]» to be
appointed ancillary receiveres

(5} The conservator may at any time petition the court
for an order terwminating conservation of an insurere 1If the
court finds that the conservation is no longer necessarys it
shall order the insurer to be restored to possession of its
property and the control of its business. The court may also
make such finding and issue such order at any time upon

motion of any interested partyes but if such wmotion is
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deniedy all costs shall be assessed against such party.
Section Sle Liquidation of property of foreign or
alien insurerse {1} If no domiciliary recciver has Dpeen
appointeds the commissioner may apply to the district court
by verified petition for an order directing him to liquidate
the assets found in this state of a foreign insurer or an
not domiciled in this states on any of the

alien insurer

following grounds:

{a) any of the grounds in [section 12 or 17}; or

(b} any of the grounds specified in subsections {1)(d)
through {1)(d} of [section 50].

(2) When an order is sought under subsection (1l)s the
court shall cause the insurer to be given notice and time to
respond thereto as reasonable under the circumstancess

{3} If it appears to the court that the best interests
of <creditorsy policyholderss and the public requiree the
court may issue an order to liquidate in whatever teres it
considers appropriate. The filing or recording of the order
with the clerk of the district court or the clerk ana
recorder of the county in which the principal business of
the company is located or the county in which its principal
office or place of business is located shall impart the same
notice as a deedy DilYt of saley or other evidence of title
duly filted or recorded with that clerk and recorder would

have impartede
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(4) 1f a dowmiciliéiary liguidator is appointed in a
reciprocal state while @ liguidation is proceeding under
this sectionsy the liquidator under this section shall
thereafter act as ancillary receiver under [section 53}s If
a dowiciliary liquidator is appointed in a nonreciprocal
state while a liquidation is proceeding under this sectiony
the liquidator under this section may petition the court for
permission to act as ancillary receiver under [section 53].

(5) On the same grounds as specified in subsection
(1})» the cowmmissioner way petition any appropriate federal
district court to be appointed receiver to liquidate that
portion of the insurer®s assets and business over which the
court will exercise jurisdiction or any lesser part thereof
that the commissioner considers desirable for the protection
of the policyholders and creditors in this state.

{6) The court may order the commissioners when he has
liquidated the assets of a foreign or alien insurer wunder
this sectione tc pay claims of residents of this state
ageinst the insurer under such rules as to the liquidation
of insurers under [this act] as are otherwise compatible
with the provisions of this sectione

Section 5%. Domiciliary liguidators in other statese.
(1) The domiciliary Yiquidator of an insurer domiciled in a
reciprocal state shalls except as to special deposits and

security on secured claims under [section S3({3)]s be vested
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by operation of 1aw with the title to 311 of the assetss
propertys contractss and rights of actions ayunts® balancess
and all of the bookss accountss and other records of the
insurer located in this states The date of vesting shall Lo
the date of the filing of the petitions if that dote is
specified by the domiciliary law for the vesting of property
in the domiciliary state. Gtherwises the date of wvesting
shall be the date of entry of the order directing possession
to be takene The domiciliary tigquidator has the immediate
right to recower balances due from agents and to obtain
possession of the bookss accountse and other records of the
insurer located in this state. He alse has the right to
recover all other assets of the insurer located in this
states subject to [section 53]

{Z) If a domiciltiary liquidator is appointed for an
insurer not domicited in a reciprocal statey the
commissioner of this state is vested by operation of law
with the title to all of the propertys contractss and rights
of action and all of the bookse 3ccountss and other records
of the insurer located in this statees at the same time that
the domiciliary liquidator is wvested with titie in the
domiciles The commissioner of this state may petition for a
conservation or liquidation order under {section 50 or S1}

or for an anciltlary receivership under [section 53] or after

approval by the district court may +transfer title to the
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domiciliary liguidators as the interests of justice and the
equi table distribution of the assets requires.

{3} Claimants residing in this state may file claims
with the liquidator or ancillary receivery if anys in this
state or with the domiciliary liquidatores if the domiciliosry
law permitse The claims must be filed on or before the last
date fixed for the fiting of «claims in the domiciliary
ligquidation proceedingss

Section $3. Ancillary formal proceedingse (1) If a
domiciliary liquidator has been appointed for an insurer not
dosiciled 1In this statee the commissioner way file a
petition with the district court requesting appointment as
ancillary receiver in this state:

{a) if he finds that there are sufficient assets of
the insurer located in this state to justify the appointment
of an ancillary receiver;

tby if the protection of creditors or policyholders in
this state so requiress

{>) The «court wmay issue an order appointing an
ancillary raceiver in whatewver terms it consiaers
appropriates The filinyg or recording of the order with the
recorder of deeds in this state imparts the same notice as a
deeds bill of sales or other evidence of title duly filed or
recorded with that recorder of deedse

(3) ¥hen a domiciliary liquidator has been appointed
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in a reciprocal states then the ancillary receiver appointed
in this state mays whenever necessaryy 3id and assist the
domiciliary Jliquidator in recovering 3assets of the insurer
located in this states The ancillary receiver shalls as soon

as practicables liguidate from their respective securities

those special deposit claims and secured claims which are

proved and allowed in the ancillary proceedings in this
state and shatl pay the necessary expenses of the
proceedings. He shall prosptly transfer all remaining

assetss bookss accountss and records to the domiciliary
liquidatore. Subject to this sections the ancillary receiver
and his deputies shall have the same powers and be subject
to the same duties with respect to the administration of
assets as a liquidator of an insurer domiciled in this
states

(4} When a domiciliary liguidator has been appointed
in this states ancillary receivers appointed in reciprocal
states shall haves as to assets and bookse aCCountse and
other records in their respective statesey corresponding
rightss dutiess and powers to those provided in subsection
(3) for anciltary receivers appointed in this state.

Section 54« Ancillaery SUMAAry procesdingse The
commissioner in his solc discretion may institute
proceedings under [sections 9 through 11} at the request of

the commissioner or other appropriate insurance official of
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the domiciliary state of any foreign or alien insurer having
property located in this states

Section 55« Claims of nonresidents against insurers
domiciled in this statee (1) In a liquidation proceeding
begun in this state against an insurer domiciled in this
statey claimants residing in foreign countries ar in states
not reciprocal states must file claims in this statey and
claimants residing in reciprocal states wmay file claims
either with the ancillary receiverss iif anys in their
respective statesy or with the domiciltiary Jliquidatore
Claims must be filed on or before the last date fixed for
the filing of <claims in the domiciliary liquidation
proceedinge

{2y Claims belonging to claimants residing in
reciprocal states may be proved either in the liquidation
proceeding in this state as provided in [this act] or in
ancillary proceedingss if anys in the reciprocal statese. If
notice of the claims and opportunity to appear and be heard
is afforded the domiciliary Jliquidator of this state as
provided in {section 56(2)] with respect to ancillary
proceedingsy the final allowance of claims by the courts in
ancillary proceedings in reciprocal states is conclusive as
to amount and as te priority ajainst special deposits or
other security located in such ancillary states but is not

conclusive with respect to priorities against general assets
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under [section 42je

Section 56e Claims of residents against insurers
domicited in reciprocal stateses (1} In a liquidation
proceeding in a reciprocal state agsinst an insudrer
domiciled in that states claimants against the insurer who
reside within this state may file claims either with the

ancillary receivers if anys in this state or wWith the

domiciliary liguidatore Claims wust be filed on or hefore
the last dates fixed for the filing of claims in the
domiciliary liquidation proceedinge

{2) Claims belonging to claimants vresiding in this
state may be proved either in the dowmiciliory state under
the law of that state or in ancillary proceedingss if Janys
in this statee If a cYaimant elects to prove his claim in
this statee he shall file his claim with the liguidator in
the manner provided in [sections 35 and 36]. The ancillary
receiver shall make his recommendation to the court as under
[section 43]Je He shall also arrange a3 dute for hearing if
necessary under {section 39] and shall give notice to the
Tigquidator in the domiciliary states either by certifiaed
mail or by personal service at least 40 days prior to the
date set for hearinge If the deomiciliary liguidators within
30 days after the giving of such notices gives notice in
writing to the ancillary receiver and to the claimante

either by certified mail or by personal services of his
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intention to contest the cloimey he shall be entitled to

appear or to be represented in any proceeding in this state
involving the adjudication of the claim.

{3) The final alliowance of the claim by the courts of
this state shall be accepted as conclusive as to amount and
as to priority against special deposits or other security
located in this stote.

Section 57 Attachments garnishmenty and levy of
execution. During the pendency in this or any other state of
a liquidation proceedingy whether called by <that name or
nots No action or proceeding in the nature of an attachments
garnishments or levy of execution may be commenced or
maintained in this state against the delinguent insurer or
its assetse

Section 5B« Interstate priorities. (1} In a
liquidation proceading in this state involving one or aore
reciprocal statess the order of distribution of the
domiciliary state shall control as to 311 claims of
residents of this and reciprocal statesa. All claims of
residents of reciprocal states shall be given equal priority
of payment from general assets regardless of where such
assets are locatede

(2} The owners of special deposit claims Iqainst an
insurer for which a liguidator is appointea in this or any

other state ds iven priority 2Gainst t9. soecial coupsits
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in accordance with the statutes gqoverning the creation and
maintenance of the depositse If there is a deficiency in 3ny
deposit so that the claims secured by it are not fully
discnarged from ity the claimants may shure in the general
assetss but the sharing shall be deferred until general
creditorse and also claimants against other special ceposits
who have received smaller percentages from their respective
special depositss have been paid percentages of their claims
equal to the percentage paid from the special deposite

{3) The owner of a secured claim against an insurer
for which a liquidator has been appointed in this or any
other state may surrender his security and file his claim as
a general creditores or the claim may be discharged by resort
to the security in accordance with [section 41)y in which
case the deficiencys if anys shall be treated as a claim
against the general assets of the insurer on the same basis
as claims of unsecured creditorse.

Section 59« Subordination of claies for
noncooperations If an ancillary receiver in another state or
foreign countrye whether called by that nume or nots fails

to transfer to the domiciltiary liquidator in this state any

assets within his control othoer than special Jdepositse
diminished only ULy the expenses of the ancillary
receivershipe if anys the claims filed in the ancillary

receiverships other than special deposit claims or secured
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claimsy shall be placed in the class of claims under
[section 42{7)]»

Section 60. Severabilitye If a part of this act is
invalids all valid parts that are severable from the invalid
part remain in effecte If a part of this act is invalid in
one or more of its applicationss the part remains in effect
in 3all wvalid applications that are severable from the
invalid applicationss

S5ection 61l. Repealere. Sections 33-2~-901 through
33-2-9484 MLCAs are repealede

~End~
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Approved by Committee
on Business and Industry
SENATE BILL NO. 80
INTRODUCED BY HAZELBAKERs BLAYLOCK

BY REQUEST OF THE STATE COMMISSIONER OF INSURANCE

A BILL FOR AN ACT ENTITLEO: AN ACT TG PROVIDE FOR THE
SUFERVISION, REHASILITATIONs AND LIQUIDATION OQF INSURERS;

REPEALING SECTIONS 33-2-901 THROUGH 33-2-94Bs MCA.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Short titles constructions and purpose. {1)
{This act] shall be cited as the “Insurers Supervisions
Rehabilitations and Liquidation Act™.

{2) [This act]} may not be interpreted to limit the
powers granted the commissioner by other provisions of the
1ade

{3) [This act] shall be liberally construed to effect
the purpose stated in subsection (%}.

{4) The purpose of [this act] is the protection of the
interests of insuredss claimantss creditorss and the public
generallys with minismum interference with the normal
prerogatives of the owners and managers of insurersey
through:

[a} early detection of any potentially dangerous
condition in an insurer and prompt application of

appropriate corrective measures;
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{b) improved methods for rehabilitating insurerse
involving the cooperation and management expertise of the
insurance industry;

(c) enhanced efficiency and economy of liquidations
through clarification of the Jlaws to minimize legat
uncertainty and litigation;

{d} equitable apportionment of any unavoidable loss;

te) lessening the problems of interstate
rehabilitation and liquidation by facilitating cooperation
between states in the liquidation process and by extending
the scope of personal jurisdiction over debtors of the
insurer outside this state; and

{f) vregulation of the insurance business by the impact
of the law relating to del inquency procedures and
substantive rules on the entire insurance businesse

Section 2. Definitions. For the purposes of [this act]
the folltowing definitions apply:

(LY "aAncillary state® wmeans any state other than a
Jomiciliary state.

12} *"Commissioner™ means the commissioner of insurance
of this state.

{3) "Cregitor™ is a person having any claimes whether
matured or unwoutuicdy liquidated or unliquidatedy secuied or
unsecureds absolutes fixeds or contingente.

(#) "Delinquency proceeding™ means any proceeding

-2- S8 80
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liquidatione The filing or recording of the order with the
clerk of the district court and the clerk and recorder of
the county in which its principal office or place of
business of ]3 located ore in the case of real estatey with
the clerk and recorder of the county where the property is
located shall impart the same notice as a deeds bil} of
sales or other evidence of title duly filed or recorded with
that clerk and recorder would have impartedes

{2) Upon issuvance of the ocrder. the rights and
liabilities of any such insurer and of its creditorsse
policyholderss shareholderss memberss and all other persons
interested in its estate shail become fixed as of the date
of entry of the order of liquidations except as provided in
[sections 19 and 37].

{3) An order to liquidate the business of an alien
insurer domiciled in this state shall be in the same terws
and bhave the same legal effect as an order to liquidate a
domestic insurer, except that the assets and the business in
the United States shall be the only assets and business
included therein.

(#) At the time of petitioning for an order of
Tiquidation or at any time thereafters the commissioners
after making appropriate findings of an insurer®s
insalvencys may petition the court for a judicial

declaration of such insolvency. After providing such notice
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and hearing as it considers propery the court may make the
declaratione

(%) Any order issued under this section shall require
accounting to the court by the tiquidatore Accountings shall
be at such intervals as the court specifies in its order.

Section 19. Continuance of coverage. {1} A1) policiess
other than life or health insurance or annuitiess in effect
at the time of issuance of an order of liquidation shall
continue in force only for the lesser of:

{a) a period of 30 days from the date of entry of the
ligquidation orders;

{b) the expiration of the policy coverage;

(c} the date when the insured has replaced the
insurance coverage with equivalent insurance in another
insurer or otherwise terminated the policy; or

{d) the liquidator has effected a transfer of the
policy obligation pursuant to [section 21(1l})(h})].

{2) An order eor QF liquidation under [section 1&}
terminates coverages at the time specified in subsection (1)
for purposes of any other statutes

{3) Policies of 1ife or health insurance or annuities
continue in force for such period and under such terms as
provided by any applicable guaranty association or foreign
guaranty associations

{#) Policies of life or health insurance or annuities

-30- SB 80
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SENATE BILL ND. 80
INTROOUCED BY HAZELBAKERs BLAYLOCK

BY REQUEST OF THE STATE COMMISSIONER OF INSURANCE

A BILL FOR AN ACT ENTITLED: ®™AN ACT TO PROVIDE FOR THE
SUPERVISIONy REHABILITATIONs AND LIQUIDATION OF INSURERS;

REPEALING SECTIONS 33-2-901 THROUGH 33-2-94B4 MCA™

BE 17 ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Short titles constructions and purpose. (1}
{This act} shall be cited as the “Insurers Supervisions
Rehabilitations and Liquidation Act™.

(2) [This act] may not be interpreted to limit the
powers granted the commissioner by other provisions of the
Tawe

(3) [This act] shall be liberally construed to effect
the purpose stated in subsection {4)e

{4) The purpose of [this act] is the protection of the
interests of insuredse claimantss creditorss and the public
generallys with minisum interference with the norma)
srerogatives of the owners and managers of insurerse
through:

(a) early detection of any potentialily dangerous
condition in an insurer and promapt application of

appropriate corrective measures;
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{b) iwmproved methods for vrehabilitating insurerss
involving the cooperation and management expertise of the
insurance industry;

{c) enhanced efficiency and economy of liquidationy
through clarification of the laws to minimize tegal
uncertainty and litigation;

(d)} equitavle apportionment of any unavoidable loss:

fe)}) lessening the preblenms of interstate
rehabilitation and liquidation by facilitating cooperation
between statas in th§ tiquidation process and by extending
the scope of personal jurisdiction over debtors of the
insurer outside this state; and

(f} regulation of the insurance business by the impact
of the law relating to delinquency procedures and
substantive rules on the entire insurance businesse

Section 2. Definitions. For the purposes of [this act])
the following definitions appliys

{1}y "Ancillary state™ means any state other than a
domiciliary statee

(2) "Commissioner™ means the commissioner of insurance
of this state.

{3) ™Creoitor™ is a person having any claims whether
matured or unsatureds liquidated or unliquidateds secured or
unsecureds absolutes fixeds or contingente.

t4) *Delinguency proceeding™ means any proceeding

~2- s8 80
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instituted against an insurer for the purpose of
liquidatings rehabilitatings reorganizings or conserving
such insurer and any summary proceeding under [section 9 or
10]s *Formal delinquency proceeding™ means any liguidation
or rehabilitation proceedinge

{5) *Doing business” includes any of the following
actse whether effected by mail or otherwise:

{a)} the issuance or delivery of contracts of insurance
o> persons rasident in this state;

(b} the solticitation of applications for such
contracts or other negotiations preliminary to the execution
of such contracts;

{c) the collection of premiumss membership feosy
assessmentsy or other consideration for such contracts;

{d} the transaction of lotfor; subsequent to sxecution
of suCh contracts and arising out of themi or

(e} operating under & \license or certificate of
author itys as an insurery issued by the commissionare.

{6) *"Domicitiary state” seans the state In which an
insurer is incorporated or organized ore in the case of an
alien insurere its state of eontrye.

(7) “Fair consideration® is given for property or
ohligation:

{a) when in exchange for such property or obligations

as a fair equivalent therefor and in good faiths property is
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conveyed or services are rendered or an obligation s
incurred or an antecedent debt is setisfied;: or

(L) wWen such property of obligation is received in
good faith to secure a present advance or antecedent debt in
amount not dispropbriinﬂately s#wall 85 compared to the value
of the preperty or eobligation obtained.

{8) ™Foraign country” seans any other jurisdiction not
in any statee

(9) "General assets™ wmeans alt propertys reals
personaly or otherwises not specifically mortgageds pledged,
depositeds or otherwise encumbered for the security or
benefit of specified persons or classes of persons. As to
specifically encumbered propeftys "goners) assets™ includes
81l such property or its procesds in extiss of the awount
necessary to discharge the 3um or sums seécured therebye.
Assets held in trust and on deposit for ¢the security or
benefit of all policyholders or all policyholdérs and
creditorse in more than a single states shall be treated .s
general assets.

{10) “Guaranty association™ means the Montana insurance
gquaranty associations the workers® compensation security
fund, the Montana 1life and health insurance guaranty
associationy and any other similar entity now or hereafter
created by the legisYature of this state for the payment of

claims of insclvent insurerse. “"Foreign guaranty association®
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means any similar entities now in existence in or hereafter
created by the legislature of any other state.

fit) (a) "Insolvency™ or “"insolvent™ means:

(i) for an insurer issuing only assessable fire
insurance policieses the inability to pay any obligation
within 30 days after it becomes payable; or

({ii) for any other insurers the inability to pay its
obligations when they are due or when its admitted assets do
not exceed its liabilities plus the greater of:

{A) any capital and surplus required by law for its
organization; or

(B} the total par or stated value of its authorized
and issued capital stock;

tiii}) as to any insurer licensed to do business in this
state as of [the effective date of this act] which does not
meat the standard establ ished under subsection (ii}s for a
period not to exceed 3 years from [the effective date of
this actjs the inability to pay its obligations when they
ere due or that its admitted assets do not exceed its
liabilities plus any required capital contribution ordered
by the commissioner under provisions of the insurance lawe

{b) For purposes of this subsection "liabilities™
include but are not limited to reserves required by statute
or by the commissioner upon a subject company at the time of

admission or subsequent theretoe
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(12) "Iasurer™ means any person who has dones purports
to dos is doings or is licensed to do insurance business and
is or has been subject to the authority of or to
ligquidations rehabilitations reorganization, supervisions or
conservation by any insurance commissionere. Any other
persons included under [section 3] are considered to be
insurerse

{13) "Preferred claim® means any clalm with respect to
which the terms of [this act] accord priority of payment
from the general assets of the insurer.

{14} “Recaiver® means receivery Yiquidators
rehabilitators or conservator as the context requires.

{15) "Reciprocal state™ means any state other than this
state in which in substance and effaect [sections 18(1)e 524
535 and 55 through 57] are in force and in which provisions
are in force requiring that the commissioner or equivalent
official be the receiver of a delinguent insurer and in
which some provision exists for the avoidance of fraudulent
conveyances and preferential transferse

{16) "Secured claim® means any claim secured by
mortgages trust deedy pledges deposit as securitys @scrows
or otherwise, but not inciuding special deposit claims or
claims against genera) assets. The term also includes claims

which have become liens upon specific assets by reason of

judicial processs

-6~ 58 a0
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{17) “Special deposit claim™ means any clais secured by
a deposit made pursuant to statute for the security or
beqefit of a limited class of personse but not including any
claim secured by general assetse

(18) *"State™ means any states districts or territory of
the Umited States.

{19) "Transfer™ includes the sale and every other sudes
direct or indirects of disposing of or parting with property
or with an interest therein or with the possession thereof
or fixing a lien upon property or upon an interest thereine
absolutely or conditionallys voluntarilye by or without
judicial proceedings. The retention of a security title to
property delivered to a debtor is considersd a transfer
sufferad by the debtore.

Section 3. Porsons covereds rt'n proceedings authorized
by {this act] may ve applied to:

{1y all insurers who are doing or have done insurance
business in this state and against whom claims arising from
that business may exist now or in the future;

{2) all insurers who purport to do an insurance
business in this state;

{3} all insurers who have insureds resident in this
state;

{4) all ether persons organized or in the process of

organizing with the intent to do an insurance business in
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{57 all nonprofit service plans and a1 fraternasl
benefit societies and bemneficial societies; or

(6) all title insurance COMPONICSe

Section 4. Jurisgiction ant venoe. (1) No deld iaguency
proceeding may be commenced under [this act] by anyone other
than the commissioner and no court shall have jurisdiction
to entertaine hears or determine any proceeding comwenced by
any other persons

{2} Neo court of this state has jurisdiction to
entertaine hears or determine any complaint praying for the
dissolutiony liguidations rehabilitations seguestrations
conservations or receivership of any insurer or praying for
an injunction or restraining order or other relief
preliminary tos incidental tos eor relating to such
proceedings other than ia accordamce with [this act}.

(3) In addition to other grounds for jurisdiction
provided by the law of this states @ court of this state
heving jurisdiction of the subject matter has jurisdiction
over a person served pursuant teo the Montana Rules of Civil
Procedure or other applicable provisions of law in an action
brought by the receiver of a domestic insurer or an alien
insurer domiciled in this state:

(a) if the person served is obligated to the insurer

in any way as an i#ncident to any agency or brokerage

-8~ SB 80
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arrangement that may exist or has existed between the
insurer and the agent or broker in any action on or incident
to the obligations;

(b) if the person served is a reinsurer who has at any
time written a policy of reinsurance for an insurer against
which a rehabilitation or liquidation order is in effect
when the action is commenced or is an agent or broker of or
for the reinsurer in any action on or incident to the
reinsurance contract; or

{cy if the person served is or has been an officers
managers trustees oOfganizers promoters of person in a
position of comparable authority or influence in an insurer
against «hich a rehabilitation or liquidation order is in
effect when the action is commenced in any action resulting
from such a relationship with the insurer.

t4) If the court on motion of any party finds that any
action should as a matter of substantial justice be tried in
a forum outside this statesy the court may enter an
appropriate order to stay further proceedings on the action
in this states

(5} All actions herein authorized shall be brought in
the district court in the county in which the office of the
commissioner is located.

Section S5« Injunctions and orderss (1)} Any receiver

appointed in a proceeding under [this act} may at any time
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apply for and any court of general jurisdiction may grant
such restraining orderss preliminary and permanent
injunctionssy and other orders as may be necessary to
prevent:

{3) the transaction of further busingss;

(b)Y the transfer of property;

(c) interference with the receiver or with a
proceeding under [this act]};

t{d) waste of tpe insurer®s assets:

{e} dissipation and transfer of bank accounts;

{f) the institution or further prosecution of any
actions or proceedings;

(31 the obtaining of preferences, Judgmentss
attachaentss garnishmentss or liens against the insurere its
assetse or its policyholders;

th) the levying of execution against the insurers its
assetss or its policyholders;

(i} the making of any sale or deed for nonpayment of
taxes or assessments that would lessen the value of the
assets of the insurer;

{3} the withholding from the receiver of bookse
accountsy documentss or other records relating to the
business of the insurerj or

{k) any other threatened or contemplated action that

wight lessen the value of the insurer®s assets or prejudice
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the rights of policyholderss creditorse or shareholders or
the administration of any proceeding quet [this act}e

{2) The receiver may apply to any court outside of the
state for the relief described in subsection {(1).

Section 6. Cooperation of officerse OuUNerse and
emploveess (1) Any officers managers directory trustees
owners employees or agent of any insurer or any other
persons with authority over or in charge of any segment of
the insurer®s affairs sha'l cooperate with the commissioner
in any proceeding under [this act] or any lavestigation
preliminary to the proceedings The term “person® as used in
this section includes any person who exercises control
directly or indirectly over activities of an insurer through
any holding company or other affiliate of the insurer. "To
cooperate” includes but is not 1imited to the following:

{a) replying promptiy in writing to any ingquiry from
the commissioner requesting such a reply; and

(b) making available to the commissioner any bookse
accountss documentss or other records or information or
property of or pertaining to the insurer and in his
possassions custodys or controle

(2) No person may obstruct or interfere with the
commissioner in the conduct of any delinquency proceeding or
any investigation preliminary or incidental thereto.

(3) This section shall not be construed to abridge
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otherwise existing legal rightss including the right to
resist a petition for liquidation or other delinguency
proceedingss or other orderss

(4} Any porson incluyded within subsection (1) who
fails to cooperate with the commissigner or any persaon who
obstructs or interferes with the commissioner in the conduct
of any delinquency proceeding or any investigation
preliminary or incidental thereto or who violates any order
the commissioner issued validly under [this act] may:

(a) be sentenced to pay a fine not exceeding $10+000
or to undergo imprisonment for a term of not more than 1
yeares or bothi or

{b} after a hearinge be subject to the impesition by
the commissioner of a civil penslty not to exceed 3104000
and to the revocation or suspension of any insurance
licanses issued by the commissioner.

Section 7. Bondse In any procesding under [this actl-
the commissioner and his deputies are responsible on the.r
official bonds for the faithful performance of their dutiess
If tne court finds it desirsble for the protection of the
assetsy it may at any time require an additional bond from
the commissioner or his deputiess and such bonds shall be
paid for out of the assets of the insurer as a cost of
administration.

Section Bes Continuation of delinquency proceedinnse
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tvery proceeding heretofore commenced under the laws in
effect before the enactment of ([this act] shall be
considered to have commenced under [this act] for the
purpose of conducting the proceeding henceforths except that
in the discretion of the commissioner the proceeding may be
continueds in whole or in parts as it would have been
continued had [this act] not been enacted.

Section 9« Commissioner®s sumamary orders and
supervision proceedingse (1) Whenever the commissioner
determinesy after a hearing held under subsection ({5)s that
any domestic insurer has committed or engaged in or is about
to commit or engage in any acts practices or transaction
that would subject it to delinguency proceedings under {this
act]y he may make and serve upon the insurer and any other
persons involved such orders as are reasonably necessary to
correct or eliminate such conducte

{2) 1If upon examination or at any other time the
commissioner determines that any domestic insurer is in such
condition as to render the continuance of its business
hazardous to the public or to holders of its policies or
certificates of insurances or if such domestic insurer gives
its consenty then the commissioner shall notify the insurer
of his determinations and furnish to the insurer a written
list of the commissioner's requirements to abate his

determinatione
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(3) If the commissioner makes a determination to
supervise an insurer subject to an order under subsections
(1} or {2)s he shall notify the insurer that It is under the
supervision of the commissionar. DODuring the period of
supervisiony the commissioner wmay appoint a supervisor to
supervise such insurere. The order appointing a supervisor
shall direct the supervisor to enforce orders issued under
subsections (1) and (2) anad wmay also require that the
insurer wmay not do any of the following things during the
period of supervision without the prior approval of the
commissioner or the supervisor:

{a) dispose ofs conveys or encumber any of its assets
or its business in force; ’

(b} withdraw from any of its bank accounts;

(c) lend any of its funds;

{d) invest any of its funds;

{e) incur any debts obligations or liability;

{f) merqe or consolidate with another company;: or

{J) enter into any new reinsurance contract or treaty.

{4) Any insurer subject to an order under this section
shali comply with the lawful requirements  of the
commissioner ands if placed under supervisions has 60 days
from the date the supervision order is served within which
to comply with the requirements of the commissionere. If the

insurer fails to comply within that timey the commissioner

~14- s8 80



10
11
12
13
14
15
16
17
18
19
20
21
22

23

25

58 0080702

may institute proceedings under {section 12 or 17) to heve a
rehabilitator or liguidator appointed or extend the period
of supervisions

{5) The notice of hearing under subsection (1) and any
order issued pursuant to such subsection shall be served
upon the insurer pursuant to the applicable rules of civil
or administrative procedure. The notice of hearing shall
state the time and place of hearings and the conducte
conditions or ground upon which the commissioner would base
his order. Unless mutually agreed between the commissioner
and the insurere the hearing shall occur not 1Jess than 10
days or wmore than 30 days after notice is served and shall
be either in tewis and Clark County or in some other place
convenient to the parties to_ be designated by the
commissionare The commissioner shall hold all hearings under
subsection (1) privately unless the insurer requests a
public hearinge in which case the hearing shall de public.

{6) {(a) Any insurer subject to an order under
subsection ({2) wmay request & hearing to review that ordere
Such 8 hearing shall be held as provided in subsection (5)»
but the request for a hearing shall not stay the effect of
the order.

{(b) 1If the commissioner issues an order under
subsection (2}+ the insurer mays at any times waive a3

commissioner’s hearing and apply for immediate judiciat
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relief Dy wmeans of any remedy afforded Dy law without First
exhausting administrative resmedies. Subsequent to a hearings
any party to the proceedi ngs whose interests are
substantially affected shall be entitled to judicial review
of any order issued by the commissioner.

{7} During the period of supervision the insurer way
request the commissioner to review an action taken or
Jroposed to be taken by the supervisors specifying wherein
the action complalned of Is believed not to be in the best
interest of the insurer.

{6) 1f any person has violated any supervision order
issued wunder this section which as to him was then still in
effects he is subject to 8 <civil penalty imposed by the
district court not to exceed $i10+,000.

£9) The commissioner may apply for and any court of
general jurisdiction may grant such restraining ordersy
preliminary and permanent injunctionse and other orders -
may be necessar> to enforce a supervision ordere

{10) If any person subject to the provisions of [this
act)s including any person described in section &(1)e
knowingly violates any valid order of the commissioner
issued under the provisions of this section ands as a result
of such violations the net worth of the insurer is reduced
or the insurer suffers Yoss it would not otherwise have

suffereds said person is personally liable to the in-urer
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for the amount of any such reduction or Tosse The
commissioner or supervisor is authorized to bring an action
on behalf of the insurer in the district court to recover
the amount of the reduction or loss together with any costse.

Section 10s Court's seizure ordere (§9] The
commissioner may file in a district court of this state a
petition alleqings with respect to a domestic insurer:

{a) that there exist grounds that would justify a
court order for a format delinquency proceeding against an
insurer under [this act];

{b) that the interests of policyholderss creditorss or
the public will be endangered by delay; and

{c} the contents of an order considered necessary by
the commissionar.

{2) upon a filing under subsection (l)s the court may
issue forthwithy ex parte and without a hearinge the
requested order which shall direct the commissioner to take
possession and control of all or a part of the propertys
pookss accountss documentss and other records of an insurer
and of the premises occupied by it for transaction of its
business and unti) further order of the court enjoin the
insurer and its officerss managerss agentss and employees
from disposition of its property and from transaction of its
business except with the written consent of the

commissioneras
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(3} the court shall specify in the order what its
duration shall bes which shall be such time as the court
considers necessary for the commissioner to ascertain the
condition of the insurer. On wmotion of elther party or on
its own motions the court may froms time to time hold such
hearings as it considers desirable after such notice as it
considers appropriates and may extends shortens or modify
the terms of the seizure order. The court shal! vacate the
seizure order if the'co-uissioner fails to commence a formal
proceeding wunder ([this act} after having had a reasonable
opportunity to do soe. An order of the court pursuvant to 2
forma)l proceeding under [this act] shall ipso facto vacate
the seizure order.

{4) Entry of a seizure order under this section shall
not constitute an anticipatory breach of any contract of the
insurer.

{5) An insurer subject to an ex parte order under this
section may petition the court at any time after the
issuance of such order for a8 hearing and review of the
ordaers The court shall hold such a hearing and review not
mnre than 1% days after the requestes A hearing wunder this
subsection msay be held privately in chambersy and it shail
pe so held if the insurer proceeded against so requestse.

(6) 1Ife at any time after the issvance of such an

orders it appears to the court that any person whose
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interest is or will be substantially affected by the order
did not appear at the hearing and has not been servedes the
court may order that notice be given. An order that notice
be given shall not stay the effect of any order previously
issued by the courte

Section lle Confidentialtity of hearingse In al
proceedings and judicial reviews under [sections 9 and 10]s
all records of the insurers other documentsy and all files
and court records and papers of the commissioners so far as
they pertain to or are a part of the record of the
proceedingss remain confidential except as necessary to
obtain compliance therewithy unless the district courty
after hearing arguments from the parties in chamberss orders
otherwise or unless the insurer reguests that the msatter be
made publice Until such court ordnr; all papers filed with
the clerk of the district court shall be held by him in a
confidential files

Section 12« Grounds for rehabilitation. The
comsmissioner may apply by petition to a district court for
an order authorizing him to rehabititate a domestic insurer
or an alien insurer domiciled in this state on any one or
more of the following grounds:

{1) The insurer is in such condition that the further
transaction of business would be financially hazardous to

its policyholderses creditorss or the public.
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(2} There is reasonable cause to bdelieve that there
has been embezzlewent from the insurers wrongful
sequestration or diversion of the insurer®s assetss forgery
or fraud affecting the insurers or other illegal conduct ins
byes Or with respect to the insurer that if established would
endanger assets in s.. amount threatening the solvency of the
insurefre

{3) The insurer has failed to remove any person who in
fact has executive authority in the insurers whether an
officers managers general agents employeesy or other persons
if the person has been found after notice and hearing by the
commissioner to be dishonest or untrustworthy in a way
affecting the insurer®s business.

(4} Control of the insurers whether by stock ownership
or otherwises and whether direct or indirects is in a person
found after notice and hearing to be untrustworthys.

{5} Any person who in fact has executive authority ir
the insurersy whether an officery managere general agents
director or trustees emplioyees or other persons has refused
to be examined under oath by the commissioner concerning its
affairss whether in this state or elsewheres and after
reasonable notice of the fact the insurer has failed
promptly and effectively to terminate the employment and
status of the person and his influence on managemente.

t6) After demand by the commissioner under 33-1-40" or
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under [this act]s the insurer has failed to promptiy make
available for examination any of its own propertys bookse
accountss documentss or other records or those of any
subsidiary or related company within the control of the
insurer or those of any person having executive authority in
the insurer so far as they pertain to the insurere.

(7} MWithout first obtaining the written consent of the
commissionery the insurer has transferred or attempted to
transfers in a3 manner contrary to chapter 2s part lle or
chapter 2s part 12y of Title 33y substantially its entire
property or business or has entered into any transaction the
effect of which is to mergees consclidates or reinsure
substantially its entire property or business in or with the
property or business of any other person.

(8) The insurer or its property has been or is the
subject of an application for the appointment of a receivers
trustees custodiane conservators or sequestrator or simitar
fiduciary of the insurer or its property otherwise than as
authorized under the insurance taws of this states and such
appointment has been made or is imminent, and such
appointment might oust the courts of this state of
jurisdiction or might prejudice orderly delinquency
proceedings under [this act}e

t9) MWithin the previous 4 years the insurer has

willfully violated its charter or articles of incorporations
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its bylawss any insurance law of this states or any valid
order of the commissioner under [section 9].

(10} The insurer has failed to pay within 60 days after
due date any obligation to any state or any subdivision
thereof or any judgment entered in any states if the court
in which such judgwment was entered had jurisdiction over
such subject matters except that such nonpaysent shall not
be a ground until 60 days after any good faith effort by the
insurer to contest the obligation has been terminatedy
whether it is before the comsissioner or in the courtss or
the insurer has systematically attempted to compromise or
renegotiate previously agreed settlements with its creditors
on the ground that it is financially unable to pay its
obligations in full.

{(i1) The insurer has failed to file its annual report
or other financial report required by statute within the
time allowed by law ands after writtem demand by the
commissionery has failed to give an adequate explanation
immedi atolys.

{12} The board of directors or the holders of a
majority of the shares entitled to vote request or consent
to rehabilitation under [this actle.

Section 13« Rehabilitation orders. (1) An order to
rehabilitate the business of a domestic insurer or an aiien

insurer domiciled in this state shall appoint the
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commissioner the rehabilitator and shatl direct the
rehabilitator forthwith to take possession of the assets of
the insurer and to administer them under the general
supervision of the courte The filing or recording of the
order with the clerk of the district court or clerk and
recorder of the county in which the principal business of
the company is conducted or the county in which its
principal office or place of business is located shall
impart the same notice as 3 deedy bil} of sales or other
evidence of title duly filed or recorded with the county
clerk and recorder would have japarteds The order to
rehabilitate the insurer shall by operation of law vest
title to all assets of the insurer in the rehabilitatore.

(2} Any order issued under this section shall require
accounting to the court by the rehabil itatore. Accountings
shall be at such intervals as the court specifies in its
ordere

{3} Entry of an order of rehabilitation does not
constitute an anticipatory breach of any contracts of the
insurere

Section l4e Powers and duties of the rehabilitatore
(1) The commissioner as rehabilitator wmay appoint one or
more special deputiess who shall have atl the powers and
responsibilities of the rehabilitator granted under this

sections and the commissioner may employ counsely clerksey
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and assistantse The compensation of the special deputys.
counsels clerkse and assistants and all expenses of taking
possession of the insurer and of conducting the proceedings
shal) be fixed b, the commissionere with the approval of the
court and shall be paid out of the funds or assets of the
insurers The person: appointed under this section shall
serve at the pleasure of the commissioner. If the property
of the insurer does not contaia sufficient cash or 1ligquid
assets to defray the costs incurraede the commissioner may
advance the costs so incurred out of aay appropriation for
the waintenance of his offices Any amounts so advanced for
expensgs of administration shall be repaid to the
commissioner for the use of his office out of the first
available money of the Insurer.

{2) Tha rehabilitator may take such action as
necessary to reform and revitalize the insurere He shall
have all the powars of the directorsy officerss and
managersy whose authority shall be suspendeds except as thay
are redelegated by the rehabilitator. He shall have full
power to direct and manages to hire and discharge employees
subject to any contract rights they may haves and to deal
with the property and business of the insurer.

(3) 1f it appears to the rehabilitator that there has
becn criminal or tortious conduct orf breach of any

contractual or fiduciary obligation detrimental to “he
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insurer by any ofiicers sanagers agents brokers employeey or
other persons he may pursue all appropriate legal remedies
on behalf of the insurers

{4y If the rehabilitator detarmines that
reorganizations consclidationy conversions reinsurances
mergery of other transformation of the insurer is
appropriates he shall prepare a pltan to effect such changes.
Upon application of the rehabilitator for approval of the
plan and after such notice and hearings as the court may
prescribes the court may either approve or disapprove the
plan proposed or may modify it and approve it as modified.
Any plan approved under this section must bes in the
juagment of the courte fair and equitable to all parties
concerned. If the plan is approveds the rehabilitator shall
carry out the plan. In the case of a life insurery the plan
proposed may include the imposition of tliens wupon the
policies of the companys if all rights of shareholders are
first relinquishede A plan for a life insurer msay also
propose imposition of a moratorium upon Jloan and cash
surrender rights under peliciess for such period and to such
an extent as may be necessarye

{5) The rehabilitator shall have the power under
{sections 26 and 27] to avoid fraudulent transfers.

Section 15« Actions by and against the rehabilitatore

{1) Any court in this state bpefore which any action or
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proceeding in which the insurer is a party or is obligated
to defend a party is pending when a rehabilitation order
against the insurer is entered shall stay the action or
proceeding for 90 days and such additional time as is
necessary for the rehabilitator to ' obtain proper
representation and prepare for further proceedingss The
rehabilitator shall take such action respecting the pending
litigation as he considers necessary in the interests of
justice and for the erotection of creditorse policyholderssy
and the publice The rehabilitator shall immediately consider

all litigation pending outside this state and shall petition
the courts having jurisdiction over that litigation for

stays whenever necessary to protect the estate of the
insurers

(2) No statute of 1limitations or defense of laches
shall run with respect to any action by or against an
insurer between the filing of a petition for appointmsent of
a rehabilitator for that insurer and the order granting or
denying that petitions Any action by or against the insurer
that might have been commenced when the petition was filed
may be <comaenced for at least 60 days after the order of
rehabilitation is entered or the petition is denied.

{3) Any guaranty asscciation or foreign guaranty
association covering 1life or health insurance or annuities

has standing to appear in any court proceeding concerning
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the rehabilitation of a 1life or health insurer if such
association is or may become liable to act as a resuit of
the rehabilitation.

Section 16 Termination of rehabilitations (1)
Whenaver the commissioner believes further attempts to
rehabilitate an insurer would substantially increase the
risk of loss to creditorse policyholderss or the public or
would be futiles the commissioner may petition the district
court for an order of liquidation. A petition under this
subsection shall have the same effect as a petition under
[section 1T)e The district court shal} permit the directors
of the insurer to take such actions as are reasonably
necessary to defand against the petition and msay order
payment from the estate of the insurer of such costs and
other expenses of defense as }ustic§ say require.

(2) The rehabilitator may at any time petition the
district court for an order terminating renadilitation of an
insurere The court shall also perait the directors of the
insurer to petition the court for an order terminating
rehabilitation of the insurer and may order psyment from the
estate of the insurer of such costs and other expenses of
such petition as justice may require. If the court finds
that rehabilitation has been accomplished and that grounds
for rehabilitation under {section 12] no longer exiSte it

shall order that the insurer be restored to possession of
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its property and the control of the businesse The district
court may also make that finding and issue that order at any
time upon its own motione

Section 17« orounds for liquidation. The commissioner
may petition the district court for an order direeting him
to ligquidate a domestic insurer of an alier insurer
coaiciled in this state on the basis:

{1}y of any ground for an order of rehabititation as
specified in ([section 12])e whether or net there has been a
prior order directing the rehabilitation of the insurer;

{2} that the insurer is insolventi or

{3} that the insurer is in such condition that the
further transaction of business would be hazardouse
financially or otherwise» to its policyholderse its
creditorss or the publice.

Section l8. LlLiquidation orderse {1) An order to
liquidate the business of a domastic insurer shall appoint
the commissioner and his successors in office liquidator ard
shall direct the liquidator forthwith to take possession of
the assets of the insurer and to administer them under the
jeneral supervision of the courte The liquidator shall be
vested by operation of law with the title to all of the
propertys contractse and rights of action and all of the
pooks and records of the insurer ordered tiquidateds

wherever locateds as of the entry of the final order of
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liquidatione The filing or recerding of the order with the
clerk of the district court and the clerk and recorder of
the county in which its principal office or place of
business ef IS located ore in the case of real estates with
the clerk and recorder of the county where the property is
located shall impart the same notice as 2 deeds bill of
sales or other evidence of title duly filed or recordec with
that clerk and recorder would have impartede

{2) uUpon issuance of the ordere the rights and
liabitities of any such insurer and of its creditorse
policyholderss sharehoclderss memberss and all other persons
interested in its estate shall bacome fixed as of the date
of entry of the order of liquidations except as provided in
{sections 19 and 37]).

{3} An order to liquidate the business of an alien
insurer domiciled in this state shall be in the same terms
and have the same legal effact as an order to tiquidate a
domestic insurery except that the assets and the business in
the United States shall be the only assets and business
included therein.

{4) At the ¢time of petitioning for an order of
liquidation or at any time thereaftery the comamissioners
after making appropriate findings of an iasuraer's
insolvencyy wmay petition the court for a judicial

declaration of such insolvencys. After providing such notice
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and hearing as it considers propery the court may make the
dectaratione

15) Any order issued under this section shall raquire
accounting to the court by the liquidators Accountings shall
be at such intervals as the court specifies in its orders

Saction 19« Continuance of coveragee (1) A} poticiess
other than life or health insurance or annuitiess in effect
at the time of issuance of an order of \liquidation shal)
continue in force on!y for the lesser of:

(a) a8 period of 30 days from the date of entry of the
liquidation orders;

(d) the expiration of the policy coverage;

{c} the date when the insured has replaced the
insurance coverage with equivalent insurance in another
insurer or otherwise terminated the policy; or

{d)} the liquidator has effected a transfer of the
policy obligation pursuant to [section 21({l){h)].

{2) An order or QF liquidation under [section 18}
terminates coverages at the time specified in subsection (1)
for purposes of any ovther statute.

{3} Policies of life or health insurance or annuities
continue in force for such period and under such terms as
provided by any applicable guaranty association or foreign
guaranty associations

[4) Policies of life or health insurance or annuities
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or any period or coverage of such policies not coverad by a
guaranty association or foreign guaranty association shall
terminate under subsections {1) and (2).

Section 20« Dissolution of insurer. The commissioner
may petition for an order dissolving the corporate existence
of a domestic insurer or the United States dranch of an
alien insurer domiciled in this state at the time he applies
for 3 liquidation order. The court shall order dissclution
of the corporation upon patition by the commissioner upon or
after {he granting of a ligquidation order. If the
dissalution has not previously been ordareds it shall be
effacted by operation of taw upon the discharge of the
ligquidator if the insurer is insolvent but may be ordered by
the court upon the discharge of the liquidator if the
insurer is under 3 liquidation Ord;r for soms other reason.

Section Zle. FPowers of liquidatore. (1) The 1liquidator
may:

{a) appoint a special deputy to act for him under
[this act] and to determine his reasonable compensation. The
special deﬁuty has al! powers of the liquidator granted by
this sections The special deputy shall sarve at the pleasure
of the liquidatore

(b) employ agentssy legal coﬁnse!- actuariess
accountantses appraiserss consultantss and other personnel

necessary to assist in the liquidation;
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(c) fix the reasonable compensation of empleyees and
agentss legal counsels actuariess accountants., appraiserss
ana consultants with the approval .of the court;

(d) pay rcasonable compensation to persons appointed

and defray from the funds or assets of the insurer all

expenses of taking possession ofs counservings conductings

liquidatings disposing ofs or otherwise dealing with the
business and property of the insurers If the property of the
insurer does not contain sufficient cash or liquid assets to
defray the costs .incurreds the commissioner may advance the
costs so incurred out of any appropriation for the
maintenance of the commissionsr's office. Any amounts so
advancad for expenses of administration shali be repaid to
the commissioner for the use of his office out of the first
available money of the insurers

{e) hold hearingss subpoena witnesses to compel their
attendances administer oathss examine any person under oathe
and compe) any person to subscribe to his testimony after <«
has been correctly reduced to writings and in connection
therewith require the production of any bookse paperss
records or other documents which he considers relevant to
the inquiry:

{f) to collect all debts and money due and claims

belonging to the insurers wherever locateds and for this

purpose:
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{i) institute timely action in other jurisdictions in
order ta forestall garnishment and attachment proceedings
against such debts;

(ii) do such other acts as are necaessary to collects
conserves Or protect its assets or propertys and has the
power to sells compounds compromisar or assign debts for
purposes of collection upon such terms and conditions as he
considers best; and

(iii) pursue any creditor’s remedies available to
enforce his claims;

(g} conduct public and private sales of the property
of the insurer;

{n) .use assets of the estate of an insurer under a
liguidation order to transfer policy obligations to a
solvent assuming insurers if the transfer can be arranged
without prejudice to applicadle priorities under [section
42 13

{i} acquires encumbers 1lease, improves sally or
transfer any property of the insurer at its market walue or
upon such terms and conditions as are fair and reasonable.
He shall also have power to executes acknowledger and
deliver any and all deedss assignmentss releasess and other
instruments necessary or proper to effectuate any sale of
property or other transaction in connection with the

liguidations
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{j) borrow money on the security of the insurer's
assets or without security and execute and detiver all
documsents mnecessary to that transaction for the purpose of
facilitating the liquidation;

{k)} enter into such contracts as are necessary to
carry out the order to liquidates and affirm or disavow any
contracts to which the insurer is a partyi

(1} continue to prosecute and institute in the name of
the insurer or in hi} own name any and al) suits and other
legal proceedingss In this state or elsewheres and abandon
the prosecution of claims he considers unprofitable to
pursue furthere If the insurer is dissolved under {section
20}]s he shall have the power to apply to any court in this
state or elsewhere for leave to substitute himself for the
insurer as plaintiff.

(m} prosecute any action which may exist in behalf of
the creditorsy wmembersy policyholderss or shareholders of
the insurer against any officer of the insurer or any other
perscng

{n) remove any or all records and property of the
insurer to the offices of the commissioner or to such other
pltace as may be convenient for the purposes of efficient and
orderly execution of the liquidatione Guaranty associations
and foreign guaranty associations shall have such reasonable

access to the records of the insurer as is necessary for
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them to carry out their statutory obligationse

{0} deposit ia one or wmore banks in this state such
sums as are required for wmeeting current administration
expensas and dividend distributions;

(p) invest all sums not currently neededs unless the
court orﬁfrl otherwise;

{q} file any necessary documents for record in the
offica of any county clerk and racorder in this state or
alsevhare where property of the insurer is located:

Ir) assert a¥l defenses available to the insurer as
against third personss inctuding statutes of limitations
statutes of frauds: and the defense of usury. A waiver of
any dJdefense by the insuraer after a petition in liquidation
has been filed shall not bind the 1liquidator. Whenever a
guaranty association or foreign’ guaranty association has an
obligation to defend any suite the Jliquidator shall give
precadence to such obligation and say defend only in the
absence of a dafense by such gquaranty associations.

(s} exercise and enforce all the rightse remediess and
powers of any creditors shareholdere policyholders or
members including any power to avoid any transfer or ltien
that may be given by the general law and that is not
included with [sections 26 through 28);

(t) intervene in any proceeding wherever instituted

that might lead to the appointment of a receiver or trustee
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and act as the receiver or trustee whenever the appointment
is offered;
fu) enter into agreements with any receiver or

commissionar of any other state relating to the
renabilitations liguidations conservations or dissolution of
an Insurer doing business in both states:

(v) exercise all powers now held or hereafter
conferred wupon receivers by the laws of this state not
inconsistent with the provisions of [this act].

{2) The enumeration in this section of the powers and
authority of the tliquidator shall not be construed as a
limitation upon hime nor shall it exclude in any manner his
right to do such other acts not herein specifically
enumerateds or otherwise provided forey as may be necessary
for the accompliishment of or in aid of the purpose of
ligquidation.

Section 22. MNotice to creditors and otherse (1) Unless
the court otherwise directss the lTigquidator shall give «cr
cause to be given notice of the liquidation order as soon as
possible:

(a) by first-class mail and either b»y telegram or
telephone to the insurance commissioner of each jurisdiction
in which the insurer is doing business;

(b} by first-class mail to any guaranty association or

foreign guaranty association which is or may becnme
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obliyated as a result of the tiquidation;

{c) by first-class mail to all insurance agents of the
insurer;

(d) by Ffirst-class mail to all persons known or
reasonahly expected to have claims a3gainst the iInsurer.
inctuding al} policyholdersy at their last-known address as
indicated by the records of the insureri and

te}) by publication in a newspaper of general
circulation in the county in which the insurer has its
principal place of business and in such other Jlocations as
the ligquidator considers appropriate.

{2) Notice to potential claimants under subsection (1)
shall require claimants to file with the liquidator their
cliaims together with proper proofs thereof under [section
36}y on or before a date the ligquidator shall specify in the
notices« The liquidator need not require persons claiming
cash surrender values or other investment values in life
insurance and annuities to file a claime AVl claimants have
& duty to keep the liquidator informed of any <changes of
addresse

t3) If notice is given in accordance with this
sections the distribution of assets of the insurer under
this chapter shall be conclusive with respect to all
claimantss whether or not they received notices

Section 23. Outies of agentse (1) Every person who
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receives notice in the form prescribed in [section 22] that
an insurer which he represents as an agent is the subject of
2 liguidation order shall within 15 days of such notice give
notice of the liquidation ordere The notice shall be sent by
first-class mail to the 1last address contained in the
agent®s recurds to each policyholder or other person named
in any policy issued through the agent by the insurers if he
has a record of the address of the policyholcder or other
persone A policy shall be considered issued through an agent
if the agent has ; property interest in the expiration of
the expiration of the policy or if the agent has had in his
possession a copy of the declarations of the policy at any
time during the 1life of <the pelicys except where the
ownership of the expiration of the policy has been
transfarred to anothere The written notice shall include the
name and address of the insurers the name and address of the
agente identification of the policy impairede and the nature
of the impairments inciuding termination of coverages as
described in {[section 19)« Notice by a general agent
satisfies the notice requirement foar any agents under
contract to hime. fach agent obligated to give notice under
this section shall file a report of compliance with the
liquidatore.

t2) Any agent failing to give notice or file a report

of compliance as required in subsection (1) may be subject

~38- $8 80



e W o woN

w o -

10
i1
12
13
14
15
16
17
18
i9
20
21
22
23
2%

25

S8 00B0s02

to paysent of a penalty of not more than $14000 and may have
his license suspendede after a hearing held by the
comnissionere

{3) The liquidator may waive the duties imposed bY
this section Iif he deteraines that other notice to the
poticyholders of the insurer under liquidation is adequates

Section 24« Actions Dy and aqainst 1tliquidator. (1)
Upon issuance of an order appointing a liquidator of a
domestic -insurer or of an alien insurer domiciled in this
states no action at law or equity may be brought against the
insurer or liquidators whether in this state or elsewheres
nor shall any such existing actions be maintained or further
presented after issuance of such ordere The courts of this
state shall givae full Ffaith and credit to injunctions
against the liquidator or the cokpany or the continuation of
existing actions against the ligquidator or the company when
such injunctions are included in an order to liguidate an
insurer issuvad pursuant to corresponding provisions in other
statess Whenever in the liquidator's judgment protection of
the estate of the insurer necessitates intervention in an
action against the insurer that is pending outside this
states he may intervene in the action. The liquidator may
defend any action in which he intervenes under this section
at the expense of the estate of the insurer.

{2} The liquidator mays upon or after an order for
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ligquidations within 2 years or such time in addition to 2
years as applicable law may permit: institute an action eor
proceeding on Dehalf of the estate of the insurer upen any
cause of action against which the period of limitation fixed
by applicable law has not expired at the time of the fiting
of the petition upon which such order is entered. Whene by
any agreements a period of limitation is fixed for
instituting & suit or proceeding upon any claim or for
€iling any claime proof of claims proof of losss demands
notices oOr the Yike or when in any proceedinges judicial or
otherwisesy a period of limitation is fixeds either in the
proceeding or by applicable lawe for taking any actions
filing any claim or pleadings or doing any act and when in
any such case the period had not expired at the date of the
filing of the petitione the liquidator mays for the benefit
of the estates take any such action or do any such acte
required of or permitted to the insurers within @ peried of
180 days subsequent to the entry of an order for
liquidations or within such further period as is shown to
the satisfaction of the court not to be unfairly prejudicial
to the other partye.

{3) No statute of 1limitations or defense of laches
shall run with respect to any action against an insurer
between the filing of a petition for liquidation against an

insurer and the denial of the petition. Any action against
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the insurer that might have been commenced when the petition
was filed may be commenced for at lteast 60 days after the
petition is deniede.

{#) Any gquaranty association or foreign guaranty
association shall have standing to appear in any court
proceeding concerning the tiquidation of an insurer if such
association is or may become liable to act as a result of
the ligquidatione

Section 25« Collection and Yist of assetse (1) As soon
as practicable after the liquidation order but not later
than 120 days thereafters the liquidator shall prepare in
duplicate a list of the insurer®s assets. The list shall be
amended or supplemented from time to time as the liquidator
may determine. One copy shall be filed in the office of the
clerk of the district court and one copy shall be retained
for the liquidator®s filese. All amendments and supplements
shall be similarly fiYed.

{2} The liquidator shall reduce the assets to a degres
of liquidity that is consistent with the effective execution
aof the liquidation.

(3) A submission %o the court for disbursement of
assets in accordance with [section 34] fulfilils the
requirements of subsection (1)} of this section.

Section 26e Fraudulent transfers prior to petitione

(1) €very transfer wade or suffered and every obligation
Y
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incurred by an insurer within 1 year prior to the filing of
a successful petition for rehadbilitation or liquidation
under {this act] is fraudulent as to then existing and
future creditors if made or incurred without fair
consideration or with actual intent to hinders delaysy or
defravd either sxisting or future creditorse A transfer
made or an obligation incurred by an insurer ordered to be
rehabilitated or ligquidated wunder {this act] which is
fraudutent under ?his section wmay be avoided by the
receivers except 3s to a person who in good faith is a
purchasery 1lienors or obligee for a present fair equivalent
values and except that any purchasers lienors or obligess
who in good faith has given a2 consideration less than fair
for such transfers liens or obligations may retain the
propertys }iens or obligation as security for repayment. The
court wmays on due notices order any such transfer or
obligation to be preserved for the benefit of the estates
and in that events the receiver succeeds to and may enforce
the rights of the purchasers lienors or obligee.

(2) (3a) A transfer of property other than real
property is considered to DbDe wmade or suffered when it
becomes so far perfected that no subsequent ltien obtainable
by legal or equitable proceedings on a simple contract could
become superior to the rights of the transferee under

[section 28(3)].
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(b} A transfer of real property is considered to be
made or suffered when it becomes so far perfected that no
subsequent bona fide purchaser from the insurer could obtain
rights superior to the rights of the transfereee

{c)} A transfer which creates an equitable lien is not
considered to perfected if there are available mseans by
which a legal lien could be created.

{d}) Any transfer not perfected prior to the filing of
a petition for 1liguidation is considered to be amade
immadiately before the filing of the successful petitions.

{e) The provisions of this subsection apply whether or
not there are or were creditors who might have obtained any
liens or persons who might have becose bona fide purchaserss

{3) Any transaction of the insurer with a reinsurer is
considered fraudulent and way’ be avoided by the receiver
under subsection (1) if:

(a) the transaction consists of the terminations
ad justments or settliement of a reinsurance contract in which
the raeinsurer is released from any part of its duty to pay
the originilly specified share of losses that had occurred
prior to the time of the transactions unless the reinsurer
gives a present fair equivalent value for the release; and

(b} any part of the transaction took place within
year prior to the date of filing of the petition through

which the receivership was commenced.
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Section 27 Fraudulent transfer after petitione (1}
After a petition for rehabilitation or liquidation has been
filede a transfer of any of the real property of the insurer
made to a person acting in good faith is valid against the
receiver if made for a present fair equivalent value ore if
not made for a present fair equivalent values then to the
extent of the present consideration actually paid therefors
for which amount the transferee shall have a lien on the
property so transferrede The commencement of a proceeding in
rehabilitation or liquidation is constructive notice upon
the recording of a copy of the petition for or order of
rehabilitation or ligquidation with the county clerk and
recorder in the county where any real property in question
is Tocateds The exercise by a court of the United States or
any state or jurisdiction to authorize or effect a judicial
sale of real property of the insurer within any county in
any state shall not be impaired by the pendency of such a
proceeding unless the copy is recorded in the county opric,
to the consummation of the judicial sale.

{2) After a petition for rehabilitation or liquidation
has been filed and before either the receiver takes
possession of the property of the insurer or an order of
rehabilitation or ligquidation is granted:

fa} a transfer of any of the property of the insurers

other than real propertys made to a3 person acting in aood
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faitn is valid against the receiver if made for a present
fFair equivalent value ory if not made for a present fair
equivalent values then to the extent of the present
consideration actually paid therefors for which amount the
transferee shall have a lien on the property so transferred;

{b} a person indebted to the insurer or holding
property of the insurer maye if acting in good faithe pay
the indebtedness or deliver the propertyr or any part
thereofs to the insurer or upon his ordere with the same
effect as if the petition were not pendingi

(c) a person having actual knowledge of the pending
renabilitation or liguidation is considered not acting in
good faithj;

{d) a person asserting the validity of a transfer
under this section has the burden of proofs Except as
elsewhera provided In this sections no transfer by or on
behalf of the insurer after the date of the petition for
liquidation by any person other than the liquidatcer shall be
valid aqainst the liquidatore

{3) Nothing in [this act] impairs the negotiability of
currency or negotiable instrumentse

Section 28. Voidable preferences and liense. (1) (a} A
preference is 3 transfer of any of the property of an
insurer to or for the benefit of a creditore for or on

account of an antecedent debts made or suffered by the
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insurer within 1 year before the filing of a successful
petition for lTiquidation under {this act)s the effect of
which transfer may be to enable the creditor to obtain a
greater percentage of this debt than another creditor of the
same class would receivee If a2 Yigquidation order is entered
while the insurer s already subject to a rehabilitation
ordery then such transfers shall be considered preferences
if made or suffered within 1 year before the filing of the
successful petition for rehabilitation or within 2 years
befora the fiting of the successful petition for
liquidations whichever time is shorter.

{b)} Any preference may be avoided by the 1liquidator

{i) the insurer was insolvent at the time of the
transfer;

{ii) the transfer was made within 4 months beaefore the
filing of the petition;

{iii) the creditor receiving it or to be benefited
thereby or his agent acting with reference thereto hads at
the time when the transfer was madesy reasonable cause to
velieve that the insurer was insolvent or was -about to
become insolvent; or

fiv) the creditor receiving it was an officer or any
employee or attorney or other person who was in fact in a

position of comparable influence in the insurer to an
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of ficer whather or not ha held such positions or any
sharsholder holding directly or indirectly more than 5% of
any class of any equity security issued py the insurere or
any other persons firme <corporations associations or
aggregation of persons with whoma the insurer did not deal at
arm's length.

(c) iwWhen the preference is wvoidables the liquidator
may recover the property ore if it has been converteds its
value from any person who has received or converted the
propertys except where a bona fide purchaser or lienor has
given less than fair equivalent values he shall have a lien
upon the property to the extent of the consideration
actually given by hims When a preference by way of lien or
security title Is voidables the court may on due notice
order the lien or title to be prése;voo for the benefit of
the estates in which event the lien or title pagses to the
tiquidatore

(2) {a) A transfer of property other than reat
property is considered to be made or suffered when it
becomes so far perfected that no subsequent lien obtainable
by legal or equitable proceedings on a simple contract could
become superior to the rights of the transferee.

(b) A transfer cf vreal property is considered to be
made or suffered when it becomes so far perfected that no

subsequent bona fide purchaser from the insurer could obtain
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rights superior to the rights of the transferee.

{c) A ¢transfer which creates an equitable lien is not
considered to be perfected if there are available means by
which a tegal lien could be created.

(d} A transfer not perfected prior to the fiting of a
petition for liquidation is considered to be  made
immediately before the filing of the successful petitione

{e) The provisions of this subsection appty whether or
not there are or were creditors who might have obtained
liens or persons who might have become bona fide purchaserse

{3) {2} A lien obtainable by legal or equitable
proceedings upon a simple contract is one arising in the
ordinary course of such proceedings upon the entry or
docketing of a judgment or decree orf upon attachments
garnishucntc exacutions or like processy whether befores
upon,y or after judgment or decree and whether before or upon
levye It does not inctude liens which under appticable lav
are given a special priority over other liens which are
prior in timee

(b)Y A lien obtainable by legal or equitable
proceedings could become superior to the rights of 2a
transferees oOr a purchaser could obtain rights superior to
the rights of a transferee within the meaning of subsection
{2)+ if such consequences would follow only from the lien or

purchase itself or from the lien or purchase followed bv any
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step wholly within the control of the respective lienholder
or purchasers with or without the aid of ministerial action
by public officialse Such a lien could noty howevers become
superior and such a purchase could mot create superior
rights for the purpose of subsection (2) through any acts
subsequent to the obtaining of such a lien or subsequent to
stuch a purchase which require the agreesent or concurrence
of any third party or which require any further judicial
action or rulinge

(4) A transfer of property for or on account of 2 new
and contemporaneous consideration which is considered under
subsection (2) to be made or suffered after the transfer
because of delay in perfecting it does not thereby become a
transfer for or on account of an antecedent debt if any acts
required by the applicable law to be performed in order to
perfect the transfer as against tliens or bona fide
purchasers® rights are perforeed within 21 days or any
pariod expressly allowed by the laws whichever is lesss A
transfer to secure a future loans if such a loan is actually
madey or a transfer which becomes security for a future loan
shall have the same effect as a transfer for or on account
of a new and contemporaneous consideratione.

(5} If any lien considered voidable under subsection
{1}{b) has been dissolved by the furnishing of a bond or

other obligations the surety on which has been indemnified
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directly or indirectly by the transfer of or the creation of
a lien upon any property of an insurer before the filing of
2 petition under [this act] which results in a liquidation
orders tha Indemnifying transfer or lYien shall also be
considered voidablee

(6) The property affected by any lien considered
voidable wunder subsections {(l) and (5) shall be discharged
from such liens and that property and any of the
indemnifying property transferred to or for the benefit of a
surety shall pass to the tliquidatore except that the court
may on due notice order any such lien to be preserved for
the benefit of the estate and the court aay direct that such
conveyance be executed as may be proper or adequate to
evidence the title of the ligquidatore.

(7} The district court has summary jurisdiction of any
proceeding by the liquidator to hear and determine the
rights of any parties under this sectione Regasonadble notice
of any hearing in the proceeding shall be given to all
parties in interests including the obligee of a releasing
bond or other like obligation. When an order is entered for
the recovery ot indemnifying property in kind or' for the
avoidance of an indemnifying lienes the courte upon
appltication of any party in interests shall in the same
proceeding ascertaein the value of the property or liens and

if the vatue is less than the amount for which the property
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is indemnity or less than the dmuuat of the liens the
transfer&e or lienholder may elect to retain the property or
Iign upon payment of its values as ascertained by the courts
to the liquidators within such reasonable times as the court
shall Fixe

{8) The liability of a surety under a releasing bond
or other !ike obligation is discharged to the extent of the
value of the indemnifying property recovered or the
indesnifying Tien nullified and avoided by the liguidator or
whon  the property is retained under subsection (7) to the
extent of the amount paid to the liquidator.

{9} If 3 creditor has been preferred and afterward in
good faith gives the insurer further credit without security
of any kinds for property which becomes a part of the
insurer®s astates the amount of rth; new credit remaining
unpaid at the time of the petition may be sat off against
the preference which would otherwise be recoverable from
hime

{10) If an insurere directly or indirectlyy within &
aonths before the filing of a successful petition for
liquidation under {this act] or at any time in contespiation
of a proceeding to liquidate ite pays money or transfers
property to an attorney at law for servicas rendered or to
be rendereds the transaction may be examined by the court on

its own motion or shall be examined by the court on petition
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uf the liguidator and shall be held valid only to the extent
of a reasonable amount to be determined by the courts and
the excess may be recovered by ¢the liquidator for the
bencfit of the r.tates provided that where the attorney is
in a position of influence In the insurer or an affiliate
thereofs payment of any money or the transfer of any
property to the attorney at law for services rendered or to
be rendered shall be governed by the provision of subsection
{1}tb)(iv)e

{11} (a) Every officersy managers employees shareholder,
members subscribers attorneys or any other person acting on
behal f of the insurer who knowingly participates in giving
any preference when he has reasonable cause to believe the
insurer is or is about to become insolvent at the time of
the preference is personally liable to the liquidator for
the amount of the preference. It is permissible to infer
that there is reasonable cause to so believe if the transfer
was made within 4 msonths before the date of filing of th.,
successful petition for liguidation.

{b) Every person receiving any property from the
insurer or the btenefit thereof as a preference voidable
under subsection (1) is personaily liable therefor and is
bound to account to the liguidators

(c} MNothing in this subsection prejudices any other

claim by the liquidator against any persone
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Section 29« <{laims of holders of void or voidable
rightse ({1} No claims of a creditor who has received or
acquired a prefarencey Tiens conveyances transfers
assignments or encumbrance voidable under {this act]ls shall
be allowed wunless he surrenders the preferencey liens
conveyances transfers assignments or encumbrance. If the
avuidance is effected by a proceeding in which a final
judgment has been enterede the claim may not be allowed
unless the money is paid or the property is deliivered to the
liquidator within 30 days from the date of the entering of
the finatl Jjudgments except that the court having
jurisdiction over the liquidation may allow further time if
there is an appeal or other continuation of the proceedinge

{2) A claim allowable under subsection (1} by reason
of the avoidances whether voluntary or involuntarys or a
preferencey liens conveyances transfery assignments or
encumbrance may be filed as an excused late filing under
[(section 35) if fited within 30 days froe the date of the
avoidance or within the further time allowed by the court
under subsection (1}e

Section 30e Setoffs and counterclaimss {1) Mutual
deots or mutual credits between the insurer and another
person in connection with any action or proceeding under
{this act] shall be set off and the balance only shall be

allowed Or paide except as provided in subsection (2) and
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[section 33].

{2) No setoff or counterclaim may be allowed in favor
of any person when:

{a) the obligation of the insurer to the person would
not at the date of the filing of a petition for liquidation
entitla the person to share as a claimant in the assets of
the insurer;

(b} the obligation of the insurer to the person was
purchased by or transferred to the person with a view to its
being used as a setoff;

{c) the obtigation of the person is to pay an
assessaent levied against the members or subscribers of the
insurer or is to pay a balance upon a subscription to the
capital stock of the insurer or Is an any other way in the
nature of a capital contribution; or

{d)} the obligation of the person is to pay premiumss
whether earned ¢r unearneds to the insurere

Section 3le Assessmentse (1) As soon as practicable
put not more than 2 years from the date of an ordér of
liquidation under [section 18] of an insurer issuing
assessable policiesy the liquidator shali make a report to
the court setting forth:

{a) the reasonable value of the assets of the insurer;

(b} the insurer®s probabie total! liabilities;

(c} the oprobable aggregate amount of the assessment

-S54~ 5B 80
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necessary to pay all claims of creditors and expenses in
fully including expenses of administration and costs of
collecting the assessment; and

{d} a recommendation as to whether or not an
assessment should be made and in what amount.

{2) (3) Upon the basis of the report provided in
subsection [l)s including any supplements and amendments
theretos the district court aay levy one Or more assessments
a73inst all mewbers of the insurer who are sudbject to
assessmente

{b} Subject to any applicable lega? limits on
assessabilitys the bsggregate assesssent shall be for the
amount that the sum of the probable liabilitiese the
expenses of administrations and the estimated cost of
collection of the assessment excoeds the value of existing
assetss with due regard being given to assessments that
cannot be collected economically.

(3) After levy of assessment under subsection (2)s the
liquidator shall issue an order directing each member who
has not paid the assessment pursuant to the order to show
cause why the liquidator should not pursue a judgsent
therefore.

{(4) The liquidator shall give notice of the order to
show cause by publication and by first-class mail to each

mexber liable thereundar mailed to his last-known address as
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it appears on the insurer's records at least 20 days before
the return day of the order to show cause.

(5) (a) If a member does not appear and serve duly
verified object: .5 upon the liquidator on or before the
return day of the order to show Cause under subsection (3},
the court shall wake an order adjudging the member liable
for the amount of the assessment against hime pursuant to
subsection (3}s together with costss and the ligquidator
shall have a judgment against the member therefor.

{b} 1f on or before such return days the member
appears and serves duly wverified objections wupon the
liquidators the commissioner wmay hear and determine the
satter or may appoint a referee to hear it and make such
order as the facts warrante. If the commissioner determines
that such objections do not warrant relief from assessments
the member wmay request the court to review the matter and
vacate the order to show causes

{6y The liquidater may enforce any order or collec .
any judgment under subsection (5) by any lTawful meanss.

Section 32. Reinsurer®s lTiabilitye The amount
recoverable by the liquidator from reinsurers may not be
reduced as 2 result of delinquency proceedingss regardless
of any provision in the reinsurance contract or other
agreemente Payment made directly to an insured or other

creditor w®may not diminish the reinsurer®s obligation to the
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insurer's estate except when the Treinsurance contract
provided for direct coverage of 3 named insured and the
payment was made in discharge of that obligatione

Section 33. Recovery of premiums owede (1} {a} An
agent or any other person responsibte for the payment of a
premiumy other than the insureds shall be obligated to pay
any unpdid premium for the full policy term due the insurer
at the time of the declaration of insolvencys whether earned

or unearneds as shown on the records of the Insurere The

liquidator may recover froa such person any part of an

unearned premium that represents commission of such persone
Credits or setoffs or both may not be allowed to an agent
for any amounts advanced to the insurer by the agent on
behalf of but in the absence of a payment by the insured.

{b} An insured shall pay any unpaid earned premius due
the insurer at the time of the declaration of insolvencys as
shown on the records of the insurer.

{2) Upon satisfactory evidence of & violation of this
sections the commissioner may pursue either one or both of
the following courses of action:

{al suspend or revoke or refuse to renew the licenses
of any offending party;

{(b) impose a penalty of not more than $14000 for each
act in violation of this section by such party.

(3} Before the commissioner may take any action as set
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forth in subsection (2)« he shall give written notice to the
persons companys associations or exchange accused of
violating the laws stating specifically the nature of the
alleged violation and fixing a time and places at Teast 10
days thereafters when a hearing on the matter shall be held.
Afrer such hearing or upon failure of the accused to appear
at  such hearings the commissioners if he finds a violations
shall impose such penalties under subsection (2) as he
considers advisable.

{4) dhen the commissioner takes action in any of the

ways set ocut in subsection (2)s the party aggrieved may

appeal from the action to the district court.

Section 34 Oomiciliary liquidator®s proposat to
distribute assets. (1) WNWithin 120 days of a final
determination of insolvency of an insurer by a court of
competent jurisdiction of this statey the ligquidator shal}
make application to the court for approval of a proposal to
disburse assets out of marshalled assetsy from time to time
as such assets become availables to a guaranty association
or foreign quaranty association having obligations because
of such insolvencyes If the liquidator determines that there
are insufficient assets to disburses the application
required by this section shall be considered satisfied by a
filing by the Jligquidator stating " the reasons for this

determinations.
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{2) The proposal shall at least include provisions
fors

{a) reserving amounts for the payment of expenses of
administration and the payment of claims of secured
creditorss to the axtent of the value of the security heltd,
and ctaims Ffalling within the priorities established in
[section &42]s classes 1 and 2}

{b) disbursement of the assets warshalled to date and
subsequent disbursement of assets as they becowme available;

(c} equitable allocation of disbursements to each of
the guaranty associations and foreign guaranty associations
entitied thereto;

(d} the securing by the liquidator from each of the
associations entitled to disbursements pursuant to this
section of sn sgreement to returfi to the 1liquidator such
assetss together with income earned on assets previously
disbursedy as may be required to pay claims of secured
creditors and claims falling within the priorities
established in ([section #2] in accordance with such
prioritias (no bond may be required of any such
association); and

{e) a full report to be made by each association to
the liquidator accounting for a1l assets so disbursed to the
associations 211 disbursements made therefroms any interest

earned by the association on such assetsy and any other
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satter as the court may directe

{3) The liquidator®s proposal shall provide for
disbursemsents to the associations in amounts estimated at
least equal to the claim payments made or to be made thereby
for which such associations could assert a claim against the
tiquidator and shall further provide that if the assets

available for disbursement from time to time do not egual or

" exceed the amount of Such claim payments made or to be made

by the associations then disbursements shall be in the
amount of available assetss

(4) The liquidator®s proposal shalls with respect to
an insolvent insurer writing life or health insurance or
annuitiesy provide for disbursements of assets to any
guaranty association or any foreign guaranty association
covering life or health insurance or annuities or to any
other entity or organization reinsurings assumings or
guaranteeing policies or contracts of insurance wunder the
acts creating such associations.

{5) MNotice of such application shall be given to the
association in and to the commissioners of insurance of each
of the states. Any notice shall be considered to have been
given when deposited in the United States certified mailsy
first-class postage prepaide at least 30 days prior to
submission of such application to the courte Action on the

application may be taken by the court provided the above
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required notice hos been given and provided further that the
liguidator®s proposal complies with subsections (2)(a) and
(2})(D)-

Section 35« Filing of cltaimse (1) Proof of all claims
shall be filed with the liquidator in the form required by
[section 36] on or before the last day for filing specified
in the notice required under [section 22]s except that proof
of <claims for «cash surrender values or other investment
values in life insurance and annuities need not be filed
unless the liquidator requirese

{2) The liguidator may permit a c¢laimant making a late
filing to share in distributionsy whether past or futures as
if he Were not lates to the extent that any such payment
will not prejudice the orderly administration of the
liquidations under the following circumstances:

{a) the existence of the claim was not known to the
claimant and his claim was filed as promptly after 1learning
of it as reasonably possible;

(b} a transfer to a creditor was avoided under
[sections 26 through 28] or was voluntarily surrendered
under [section 29])+ and the filiny satisfies the conditions
of [section 29]); and

fc) the valuation under [section 41) of security held
oy a secured creditor shows a deficiencys which is Filed

within 30 days after the valuatione
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{3) The liguidator shall permit late fiting claims to
share in distributionse whether past or futures as if they
were not lates if such claims are claims of a guaranty
association or foreign guaranty association for
reimbursement of covered claims paid or expenses incurreds
or boths subsequent to the last day for filing where such
payments ware made and expenses incurred as provided by law.

{4} The liquidator may consider any claim filed Jlate
which s not covered by subsection (2) and permit it to
receive distributton; which are subsequently declared on any
claims of the same or lower pricrity if the payment does not
prejudice the orderly adsministration of the liquidations The
Tate-filing claimant shall receives at each distributione
the same percentage of the amount allowed on his claim as is
then Dbeing pald to claimants of any Jowar priority. This
shall continue until his claim has been paid in full.

Section 36 Proof of claims (1) Proof of claim shall
consist of a statement signed by the claimant that includes
all of the following that are applicable:

{a) the particulars of the claim tncluding the
consideration given for it;

(b} the identity and awount of the security on the
claim;

{c} the payments made on the debts if any;

(d) that the sum claimed s Justly owing and that
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there is no setoffs counterclaime or defense to the claimj

(e) any right of priority of payment or other specific
right asserted by the claimants;

{f} a copy of the written instrument which is the
foundation of the claim;

(9) the name and address of the claisant and the
attornay who represents hims if any.

(2) No claim need be considered or allowed if it does
not contain a3l the information in subsection (1) which say
be applicable. The liquidator may require that a prescribed
form be used and wmay require that other information and
documents be included.

(3) At any time the liquidator msay request the
claimant to present information or evidence supplesentary to
that required under subsectioh (1) and may take testimony
under oaths require production of affidavits or depositionss
or otherwise obtain additional information or evidence.

{4) No judgment or order against an insured or the
insurer entered after the date of filing of a successful
petition for liquidation and no judgment or order against an
insured or the insurer entered at any time by default or by
collusion need be considered as evidence of liability or of
quantua of damagess. No judgment or order against an insured
or the insurer entered within 4 months before the filing of

the petition need be considered as evidence of tiability or

-63- 58 80

»

- ¢ W

10
11
12
13
is
15
16
17
18
19
20
21
22
23
24

25

5B 0089/02

of the quantum of damagess

{5) Al} claims of a guaranty association or foreign
guaranty association shall be in such form and contain such
substantiation a: may be agreed to by the association and
the liquidators

Section 37. Special ctaimses {1} The claim of a third
party which is contingent only on his first obtaining 2
judgment against the insured shall be considered and allowed
as if there were no such contingencys

{2) A claim may be allowed even if contingents if it
is filed in accordance with {section 35]« It may be allowed
and may participate in all distributions declared after it
is filed to the oaxtent that it does not prejudice the
orderly administration of the liguidation.

{3} Claims that are due except for the passage of time
shall be treated as absolute claims are treateds except that
such claims may be discounted at the legal rate of interest-

14} Claims wmade under employment contracts by
directorse principal officerss or persons in fact performing
similar functions or having similar powers are limited to
payment for services rendered prior to the issuance of any
order of rehabilitation or ligquidation under [section 13 or
18]}

Section 38e. Special provisions for third-party claimse.

{1} Whenever any third party asserts a cause of action
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against an insured of an insurer in liquidations the third
party may file a claim with the liquidatore

(2) Whether or not the third party files a claime the
insured may file a claia on his own behalf in the
Tiquidatione If the insured fails to file a claim by the
date for filing claims specified in the order of liguidation
or within &0 days after mailing of the notice required by
[section 22)s whichever is latery he is an unexcused late

filer.

{3) The 1liquidator shall make his recoamendations to

the court under [section 42]s+ for the allowance of an
insured®s claim under subsection (2)s after consideration of
the probable outcome of any pending action against the
insured on which the claim is basede the probable damages
recoverable in the actione and the probable costs and
expenses of defense. After allowance by the courts the
ligquidator shall withhold any dividends payable on the
claime pending the outcome of 1litigation and negotiation
with the insureds Whenever it seems appropriates he shall
reconsider the ciaim on the bases of additional information
and amend his recommendations to the courte The insured
shall be afforded the same notice and opportunity to be
heard on all changes in the recommendation as in its initia)
determinatione The court =may amend its allowance as it

thinks appropriates As <claims against the insured are
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settied or barreds the insured shall be paids from the
amount withhelds the same percentage dividend as was paid on
other clains of like propertys based on the VYasser of the
amount actually recovered from the insured by action or paid
by ogreement pius the reasonable costs and expenses of
defensas or the amount allowed on the claims by the courte
After all claims are settled or barreds any sum remaining
from the amount withheld shal} revert to the undistributed
assets of the ins?ror- Delay in final payment under this
subsection shall not be a reason for unreasonable delay of
final distribution and discharge of the liquidatora

{4) If several claims founded upon one policy are
filedsy whether by third parties or as clains by the insured
under this section and the aggregate allowed amount of the
claims to which the same Vimit of liability in the policy is
applicable exceeds that limity each claim as allowed shall
be reduced in the same proportion 50 that the total equals
the policy limits Claims by the insured shall be evaluated
as in subsection {3}« If any insured's claim is subsequently
reduced under subsection {3)y the amount thus freed shall be
apportioned ratably among the claiams which have been reduced
under this subsectione

{5} HNo claim may be presented under this section if it
is or may be covered by any quaranty association or foreign

quaranty association.
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Section 39« Disputed claimse (1) When a claim is
denied in whole or in part by the liguidator, written notice
of the determination shall be given to the claimant or his
attorney by first-class mail at the address shown in the
proof of claimse Within 60 days froa the ma2iling of the
noticey the claimant may file his objections with the
liguidatore If no such filing is mades the claimant may not
further object to the determinations

(2) Whenever objections are filed with the liguidator
and the liguidator does not alter his denial of the ctaim as
a result of the objectionsy the liquidator shall ask the
court for a hearing as soon as practicable and give notice
of the hearing by first~class m3il to the claimant or his
attorney and to any other persons directly affecteds not
less than 10 or wmore than 30 days before the date of the
hearings The matter may be heard by the court or by a
court-appointed rveferee who shall submit findings of fact
along with his recommendation.

Sectjon 40 Claims of surety. Whenever a creditor
whose claim against an insurer is securede in whole or in
parts by the undertaking of another person fails to prove
and file that claims the other person may do so in the
creditor®s name and shall be subrogated to the rights of the
creditors whether the claim has been filed by the creditor

or by the other person in the creditor®s names to the extent
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that he discharges the undertakinge Homevere in the absence
of an agreement with the craditor to the contrarys the other
serson shall not be entitled to any distribution until the
amount paid to the creditor on the undertaking plus the
distributions paiao on the claim from the insurer®s estate to
the creditor equals the amount of the entire claim of the
creditor. Any excess received by the creditor shall be heid
by him in trust for such other persone The term “other
person®s as used in this sections is not intended to apply
to a guaranty association or foreign guaranty association.

Section &#la Secured creditor®s claimse (1) The value
of any security helid by a secured creditor shall be
determined in ome of the following wayss as the court may
direct:

{a) by converting the same into money according to the
terms of the agresment pursuant to which the security was
delivered to such creditors; or

{b) DY agreementy arbitrations compromises o
litigation between the creditor and the liquidator.

{2} The determination shall be under the supervision
and controt of the court with due regard for the
recosmendation of the tiquidator. The amount so determined
shall be credited upon the secured claimes and any deficiency
shall be treated as an wunsecured claime If the claimant

surrenders his security to the liquidatores the entire claim
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shall be allowed as if unsecured.

Section 42. Priority of distribution. The prierity of
distribution of claims from the insurer's estate shall be in
accordance with the order in which each class of claims is
herein set forthe Every claim in each class shall be paid in
full or adequate funds retained for such payment before the
members of the next class receive any paymente Mo subclasses
shall pe established within any class. The order of
distribution of claims shall be as follows:

{1Y Class L--the costs and expenses of administrations
including but not limited to the following:

{a) the actual and necessary costs of preserving or
recovering the assets of the insurer;

{b) compensation Ffor all! services rendered in the
liquidation3

{c) any necessary filing fees;

{d) the fees and -Ileage payable to witnesses;

(e} reasonable attorney's fees;

(f} the reasonable expenses of a guaranty association
or foreign guaranty association in handling claimse

{2} Class 2--debts due to employees for services
performed to the extent that they do not exceed $1.000 and
represent payment for services performed within 1 year
before the fiting of the petition for ligquidations. Officers

and directors are not entitled to the benefit of this
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prioritye Such priority is in lieu of any other similar
priority which may be authorized by law as to wages or
compaensation of employees.

€3) Class 3--all claims under policies for Jlosses
incurreds including third-party claimse 311 claims against
the insurer for tiability for bodily injury or for injury to
or destruction of tangible property which are not under
policiess and a1l claims of a guaranty association or
foreign quaranty associations Al clains under life
insurance and annui;y poticiess whether for death proceedsy
annuity proceedss or investment values shall be treated as
loss <claimss That portion of any losse indemnification for
which is provided by other benefits or advantages recovered
by the claimants shall not be incltuded in this classe other
than benefits or odvantages recovered or recoverable In
discharge of familial obligations of support or by way of
succession at death or as proceeds of life insurancee or as
gratuities. No payment by an employer to his employee may be
treated as a gratuityes

(4) Class 4--claims under nonassessable policies for
uncarnad premaium or other prewmium refunds and claims of
general creditorse

{5) Class S5--claims of the federal or any state or
local government. Claimsy including those of any

governmental body for a penalty or forfeitures shall be

-T0-~ SB 80



~

w

[ Y B S

10
11
12
13
ie
i5
16
17
18
19
20
21
22
23
4

25

58 0080702

allowed in this class oniy to tha extent of the pecuniary
loss sustained from the acte transactions or proceeding out
of which the penalty or forfeiture aroses with reasonable
and actual costs occasioned thereby. The remainder of such
claims snal)l be postponed to the class of claims under
subsection {8}e

(6) Class 6~~-claims filed 1late or any other claims
other than claims under subsections (7) and (8)e

{7} Class T-~-surplus or contribution notess or similar
obligationss and premium refunds on assessable policiess
Payaents to wmembers of domestic mutual insurance companies
shall be timited in accordance with 1awe

(8) Class 8--the clalms of shareholders or other
owners.

Section 43. Liquidator®s récommendations to the courte
{1) The liquidator shall review all claims duly filed in the
liquidation and make such further investigation as he
considers necessarye He may cospounds compromises or in any
other manner negotiate the amount for which claies will be
recommended to the court except whers the liguidator is
required by law to accept clains as settled by any person or
organizationes including any guaranty association or foreign
guaranty associatione Unresolved disputes shall be
determined wunder [section 39)e. As soon as practicables he

shall present to the court a report of the claims against
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the insurer with his recosmendationse The report shall
include the name and address of each claimant and the amount
of the claiwm finally recommendeds if any. If the insurer has
issued annhuities or life insurance pcoliciess the Jliquidator
shall report the persons to whome according to the records
of the insurers amounts are owed 3s cash surrender values or
ovther investment value and the amounts owede

{2) The court may approves disapproves or modify the
report on claims by the liguidatore Reports not modified by
thae court within a period of 60 days following submission by
the liquidator shall be treated by the tiquidator as allowed
claims, subject to later modification or to rulings made by
tha court pursuant Lo [section 39)e« Mo claim under a policy
of insurance shall be allowed for an amount in excess of the
applicable policy limitse

Section &4. Distribution of assetse Under the
direction of the courtsy the liquidator shall pay
distributions in &8 manner that will assure the prope.
recognition of priorities and a reasonable balance between
the expeditious completion of the liquidation and the
protection of unliquidated and undetermined claimss
including third~party claimse Distribution of assets in kind
may be wmade at valuations set by agreement between the
liquidator and the creditor and approved by the courts.

Section 5. Unclaimed and withheld Ffundse. (1} *11
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unclaimed funds subject to distribution remaining in the
liquidator®s hands when he is ready to apply to the court
for discharges including the amount distributable to any
creditors shareholders members or other person who is
unknown or cannot be founds shall be deposited with the
state treasurer and shall be paid without interest except in
accordance with [section 42} to the person entitled thereto
or his legal representative upon proof satisfactory to the

state treasurer of his right theretos Any amount on deposit

not claimed within 6 years from the discharge of the

liguidator shall be considered to have been abandoned and
shall be escheated without formal escheat proceedings and be
deposited in the general funde

t2) A1l funds withheld wunder ([section 37] and not
distributed shall wupon discharge of the liquidator be
deposited with the state treasurer and paid by him in
accordance with [section 42)e Any sums remaining which under
[section 427 would reverc to the undistributed assets of the
insurer shall be transferred to the state treasurer and
pecome the property of the state under subsection (1)
unless the commissioner in his discretion petitions the
court to reopen the tiquidation under [section 47},

Section 46« Termination of proceedingse (1) When al}
assets justifying the expense of collection and distribution

have been collected and distributed under [this act]e the
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liquidator shall apply to the court for discharges The court
msay grant the discharge and make any other orderse including
an order to transfer any remaining funds that are uneconomic
to distributes as may be considered appropriates

{2} Any other person may apply to the court at any
time for an order under subsection (L)e IFf the application
is deniedy the applicant shall pay the costs and expenses of
the tiguidator in resisting the applications including 2
reasonable attorney's feas

Section 47. Reopening

Yiquidation. After the

liquidation proceeding has been terminated and the

liquidator dischargeds the coamissioner or other interested
party may at any time petition the district court to reopen
the proceedings for good causes including the discovery of
additional assets. If the court is satisfied that there is
justification for reopenings it shall sc orders

Section 48. Disposition of racords during and after
termination of Jliquidations MWhen it appears to the
coamissiongr that the records of any insurer in process of
liquidation or completely liquidated are no tonger usefuls
he may recommend to the court and the court shall direct
what racords should be retained for future reference and
what should be destroyed.

Section 4%. External audit of the receiver®s books.

The district court maye as it considers desirables cause
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audits to be sade of the bocks of the commissioner relating
to any recalvership established wunder [this act)s and a
report of eaech audit shall be filed with the cosmissioner
and =ith the court. The bookss recordses and other documents
of the receivership shall be made available to the auditor
at any time without notices The expense of ecach audit shall
be considered a cost of administration of the receivership.

Section 50« Conservation of property of foreign or
alien insurerse (1) If & dowmiciltiary liquidator has not been
appointeds the commissioner may apply to the district court
by verified petition for an order directing him to act as
conservator to conserve the property of an alien Insurer not
domiclled in this state or 3 foreign insurer on any one or
more of the following groundss

{a) any of the grounds in [section 12};

{b) that any of its property has been sequestered by
official! action in its domiciliary state or in any other
state;

{c) that enough of its property has been sequestered
in a foreign country to give reasonable cause to fear that
the insurer is or may become Iinsolvent;

[d) that its certificate of authority to do business
in this state has been revoked or that none was ever issueds

{e) that there are residents of this state with

gutstanding claims or outstanding policies.
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{2) #when an order is sought under subsection {l}es the
court shall cause the insurer to be given such notice and
time to respond thereto as is reasonable under the
circumstancess

{3) The court may issue the order in whatever terms it
considaers appropriates The filing or recording of the order
with the clerk of the district court or the clerk and
recorder of the county in which the principal business of
the company is located or the county in which its principal
office or place of business is located shall impart the same
notice as a deede bil) of saley or other evidence of title
duly filed or recorded with that clerk and recorder would
have impartede

(4) The conservator may at any time petition for and
the court may grant an order under [section 51] to liquidate
assets of a foreign or atien insurer under conservation ore
if appropriatey for an order under ({section 53]y to be
appointed ancillary receiver.

(5) The conservator may at any time petition the court
for an order terminating conservation of an insurer. If the
court finds that the conservation is no longer necessarye it
shall order the insurer to be restored to possession of its
property and the control of its business. The court may also
make such finding and issue such order at any time upoh

motion of any interested partyes but if such motion is
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denieds 311 costs shall be assessed against such partye

Section Sle Liquidation of property of foreign or
alien insurerse (1) If no domiciliary receiver has been
appointedy the commissioner may apply to the district court
by verified petition for an order directing him to ligquidate
the assets found in this state of a foreign Insurer or an
alien insurer not domicited in this states on any of the
following grounds:

(a) any of the grounds in [section 12 or 17]; or

{b) any of the grounds specified in subsections (1)}(b) .

through (1) ({d} of [section 50]e

{2} wWhen an order is sought under Subsection {l)+ the
court shall cause the insurer to be given notice and time to
respond thereto as reasonable under the circumstancess

f{3) If it appears to the court that the best interests
of creditorss policyholderss and the public requires the
court may issue an order to liguidate in whatever terms it
considers appropriate. The filing or recording of the order
with the clerk of the district court or the <clerk and
recorder of the county in which the principal business of
thi: compeny is located or the county in which its principai
office or place of business is located shall impart the same
notice as a deeds bill of saley or other evidence of title
duly filed or recorded with that clterk and recorder would

have impartedes
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(4} If a3 domiciltiary liquidator is appointed in a
reciprocal state while a liquidation is proceeding under
this sectiony the Vigquidator wunder this section shall
thergafter act as ancillary receiver under [secticn 53}e If
a domiciliary liquidator is appointed in a nonreciprocal
state while a liquidation is proceeding under this sections
the liquidator under this section may petition the court for
permission to act as ancillaery receiver under [section 53}.

(5) On the same grounds as specified In subsection
{1)+ the commissioner may petition any appropriate federal
district court to be appointed receiver to liquidate that
portion of the insurer®s assets and business over which the
court will exercise jurisdiction or any lesser part thereof
that the commissioner considers desirable for the protection
of the policyholders and creditors in this states

{6) The court may order the commissioners when he has
liquidated the assets of a foreign or alien insurer under
this sections to pay claims of residents of this state
against the insurer under such rules as to the liquidation
of insurers under [this act}] as are otherwise compatibdle
with the provisions of this sectione

Section 52« Domicitiary liquidators in other states.
{1) The domiciliary Yiquidator of an insurer domiciled in a
reciprocal state shalle except as to special deposits and

security on secured claims under [section 53(3) ]y be vested
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by operation of law with the title to all of the assetss
propertys contractses and rights of actions agents® balancess
and all of the bookss accountss and other records of the
insurer Tocated in this statee The date of vesting shall be
the date of the filing of the petitions if that date is
specified by the domiciliary law for the vesting of property
in the domiciliary states uUtherwises the date of vesting
shall be the date of entry of the order directing possession
to be takene The domiciliary liquidator has the imsmediate
right to recover balances due from agents and to obtain
possussion of the bookss accountss and other records of the
insurer Tocated in this statees He alsc has the right to
recover all other assets of the insurer located In this
states subject to [section 53].

{2) 1f a domiciliary llquiaat;r is appointed for an
insurer not domiciled in a reciprocal states the
commissionar of this state is vested by operation of law
with the title to all of the propertys contractss and rights
of action and all of ths books, accountss and other records
of the in;urcr located in this states at the same time that
the domicitiary Dliquidator is vested with title in the
domiciles The commissioner of this state may petition for a
conservation or liguidation order under [section 50 or 51}
or for an ancillary receivership under [section 53] or after

approval by the district court may transfer title to the
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domiciliary liquidators as the interests of justice and the
equitable distribution of the assets require.

{3} Claimants residing in this state may file clainms
with the liquid..or or ancillary receivers if anys in this
state or with the domiciliary liquidatory if the domiciliary
law permitse The claims must be filed on or before the last
date fixed for the filing of claims in the domiciliary
liquidation proceedingss

Section 53« Ancillary formal proceedings. (1} If a
domiciliary liquidator has been appointed for an insurer not
domiciled in this statey, the commissioner may file a
petition with the district court requesting appointment as
ancillary receiver in this state:

fa) if he finds that there are sufficient assets of
the insurer located in this state to justify the appointment
of an ancillary receiver;

{b) if the protection of creditors or policyholders in
this state so requiress

(2 The court may issue an order appointing an
ancillary receiver in whatever terms it considers
appropriate. The filing or recording of the order with the
recorder of deeds in this state imparts the same notice as a
deedy Dill of sales or other evidence of title duly filed or

recorded with that recorder of deedse

{3) when a domiciliary ¥iquidator has been apoointed
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in a reciprocal states then the ancillary receiver appointed
in this state mays whenever necessarys ald and assist the
domiciliary tiquidator in recovering assets of the insurer
located in this statee The ancillary receiver shalle as soon
as practicabley liquidate from their respective securities
those special deposit claims and secured claims which are
proved and allowed in the ancillary proceedings in this
state and shall

pay the necessary expenses of the

proceedingss He shall promptly transfer all remaining

assetsy bookss accountsy and records to the doniciliary_

liquidatore Subject to this sectione the ancillary receiver
and his deputies shall have the same powers and be subject
to the same duties with respect to the administration of
assets as a liquidator of an insurer domiciled in this
statee.

{%) when a domiciVliary liquidator has been appointed
in this statey ancillary receivers appointed in reciprocal
states shall haves as to assets and bookss accountss and
other records in their respaective statess corresponding
rightss dutiess and powers to those provided in subsection
({3) for ancillary receivers appointed in this state.

Section S4. Ancillary

summary proceedingse Yhe

comsissioner in his sole discretion may Institute
proceedings under [sections 9 through 11] at the request of

the commissioner or other appropriate insurance official of
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the domiciliary state of any foreign or alien insurer having
property tocated in this states

Saction $55. Claims of nonresidents against insurers
domiciled in this states (1) In a3 liquidation proceeding
begun In this state against an insurer domiciled in this
states claimants residing In foreign countries or in states
not reciprocal states wmust file claims in this states and
claimants residing in reciprocal states may file claias
either with the an;i!lary receiversy if anye in their
respactive statess ;( with the domiciliary 1lliquidatore
Claims must pe filed on or before the last date fixed for
the filing of claims iIn the domiciltiary tiquidation
proceedinge

{2} Claims betonging to claimants residing in
reciprocal states may be proved either in the Viquidation
proceeding in this state as provided in [this act) or in
ancillary proceedingss If anys in the reciprocal! states. If
notice of the claims and opportunity to appear and be heard’
is afforded the domiciliary liguidator of this state as
provided in ([section 56(2)] with respect to ancillary
proceedingss the final allowance of claims by the courts in
ancillary proceedings in reciprocal states is conclusive as
to amount and as to priority against special deposits or

other security located in such ancillary states but is not

conclusive with respect to priorities against general assets
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under [section 42}

Section 56« Claims of residents against insurers
domiciled in reciprocal states. {1} In a liquidation
pr;ceeding in a reciprocal state against an insurer
domiciled in that states claimants against the insurer who
reside within this state may file claims either with the
ancillary receivers if anye in this state or with the
domicitiary liquidator. Claies waust be filed on or before
the l1ast datas fixed for the filing of claims iIn the
donicillary liquidation proceeding. -

{2) Claims belonging to claimants residing in this
state may be proved either in the domiciliary stste wunder
the law of that state or in ancillary proceedingss if anys
in this state. If a claimant elects to prove his claim in
this states he shall file his :lii- with the liquidator in
the manner provideo in [sections 35 and 36)« The ancillary
receiver s$hall make his recommendation to the court as under
[section 43} He shall also arrange a date for hearing if
necessary under [section 39] and shal) give notice to the
llquidato} in the domiciliary statee either by certified
®ai! or by personal service at least 40 days prior to the
date set for hearings If the domiciliary liquidatore within
30 days after the giving of such notices gives notice in
sriting to the ancillary receiver and to the claimanty

either by certified mail or by personal servicey of his
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intention to contest the claime he shall be entitled to
appear or to be represented in any proceeding in this state
involving the adjudication of the claima

(3} The finz. allowance of the claim by the courts of
this state shall be accepted as conclusive as to amount and
as to priority against special deposits or other security
Tocated in this statee.

Section 5T« Attachment, garnishments and levy of
execution. During the pendency in this or any other state of
a liquidation proceedings whether called by that noame or
nots no action or proceeding in the nature of an attachment.
garnishments or levy of execution may be commenced or
maintained in this state against the delinquent insurer or
its assetse

Section 56« Interstate priorities. (1} In a
liquidation proceeding In this state involving one or more
reciprocal statese the order of distribution of the
domiciliary state shall control as to all claims .
residents of this and reciprocal statese Al) claims of
residents of reciprocal states shall be given equal priority
of paysent from general assets regardless of where such
assets are located.

{2) The owners of special deposit claims against an
insurer for which a liquidator is appointed in this or any

ather state is given priority against the special deposits

=B84~ SB 80
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in accordance with the statutes governing the creation and
maintenance of the depositse If there is a deficiency in any
deposit so that the claims secured by it are not fully
discharged from ite the claimants may share in the general
assetsy but the sharing shall be deferred until general
creditorse and aiso claimants against other special deposits
who have received smaller percentages from their respective
special depositss have been paid percentages of their claims

equal to the percentage paid from the specisal deposit.

(3} The owner of a secured claim 3gainst an insurer

for which a liquidator has been appointed in this or any
other state may surrender his security and file his claim as
a yeneral creditors or the claim may be discharged by resort
to the security In accordance with [section #1)s in which
case the deficiencys if anys shall be treated as a claim
against the general assets of the Insurer on the same baslis
as claims of unsecured creditors.

Section 5%. Subordination of claims for
noncooperations If an ancillary receiver in another state or
foreign countrys whether called by that name or note. fails
to transfer to the dowiciliary liguidator in this state any
assets within his control other than special depositss
diminished only by the expenses of the anciltary
receivership» if anyes the claims filed in the ancillary

receiverships other than special deposit ciaims or secured
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ctaimsy shall be placed in the class of claims under
{section 42(7}].

Section 60« Severabilitye If a part of this act is
invalids al1 valid parts that are saverable from the invalid
part remain in effecte If a part of this act is invalid in
one or more of its applicationss the part remains in effect
in atl wvatid applications that are severadle from the
invalid applicationse

Saection 61. Regﬁaler. Sections 33-2-901 through
33-2~-948¢s NCAs are repealeds

-End-
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SENATE BILL NO. 80
INTRODUCED 8Y HAZELBAKERs BLAYLOCK

BY REQUEST OF THE STATE COMMISSIONER OF INSURANCE

A BILL FOR AN ACT ENTITLED: ®"AN ACT TO PROVIDE FOR THE
SUPERVISIONy REHABILITATIONs AND LIQUIDATION OF INSURERS;

REPEALING SECTIONS 33-2-901 THROUGH 33-2-948¢ MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Short titles constructions and purposee. (1)
[This act} shall be cited as the ™Insurers Supervisions
Rehabilitations and Liquidation Act®™.

{2) [This act] may not be interpreted to limit the
powers granted the commissioner by other provisions of the
lawe

(3) (This act] shall be liberally construed to effect
the purpose stated in subsection {4}e

(4) The purpose of [this act] is the protection of the
interests of insuredss claimantss craeditorse and the public
generailysy with minisum interference with the normal
prerogatives of the owners and managers of insurerss
through:

(a) early detection of any potentially dangerous
condition in an insurer and prompt application of

appropriate corrective measures;
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{b) improved methods for rehabilitating insurerss
involving the cooperation and management expertise of the
insurance industry;

{c) enhanced efficlency and economy of liquidations
through clarification of the laws to minimize tegal
uncertainty oand litigation;

{d} equitable apportionment of any unavoidable loss;

(e} lessening the problems of interstate
renhabilitation and ‘Yiquidation by facilitating cooperation
between states in the liquidation process and by extending
the scope of personal jurisdiction over debtors of the
insurer outside this state; and

(f) regulation of the insurance business by the impact
of the law relating to delinquency procedures and
substantive rules on the entire insurance business.

Section 2. ODefinitionss For the purposes of [this act)
the following definitions apply:

(1) “Ancillary state™ means any state other than a
domiciliary statees

(2) “Commissioner”™ means the commissioner of insurance
of this state. .

t3) "Creditor™ is a person having any claime whether
matured or unmatureds liquidated or unliquidateds secured or

unsecureds absolutes fixedy or contingente

{4} "Delinguency proceeding®™ wmeans any proceeding

-2-REFERENCE BIlLL ses0
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instituted agdinst an insurer for the purpose of
ltiquidatings rehabilitatings reorganizings or conserving
such insurer and any summary proceeding under [section 9 or
1G}e ™Formal delinquency proceading™ means any liguidation
or rehabilitation proceedinge

{5) *Doing business™ includes any of the following
actse whether effected by mail or otherwise:

{a) the issuance or delivery of contracts of insurance
to persons resident in this state;

(b) the soticitation of applications for such
contracts or other negotiations preliminary to the execution
of such contracts;

(c) the collection of premivmss membership feesy
assessmentss or other consideration for such contracts;

{d) the transaction of natte;s subsequent to execution
of such confracts and arising out of them; or

(e) operating under a license or certificate of
authoritys as an insurers issued by the commissionere

(6) ™Domiciliary state” means the state in which an
insurer is incorporated or organized ory in the case of an
alien insurers its state of entrye.

{T) ™Fair consideration® is given for property or
obligation:

{a) when in exchanqge for such property or oblinations

as a fair equivalent therefor and in good faithe property is

-3~ SB 80
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conveyed or services are rendered or an obligation s
incurred or an antecedent debt is satisfied; or

{tr} when such property of obligation is received in
good faith to secure a present advance or antecedent debt in
amount not disproportionately small as compared to the value
of the property or obligation obtained.

(8) “Foreign country™ means any other jurisdiction not
in any statees

{9) *"General assets® weans all propertys reals
personals or otherwises not specifically mortgageds pledgeds
depositeds or otherwise encumbered for the security or
benefit of specified persons or classes of persons. As to
specifically encumbered propertys “general assets®™ includes
all such property or its proceeds in excess of the amount
necessary to discharge the sum or sums secured thereby.
Assets held in trust and on deposit for the security or
benefit of all policyhoiders or all policyholders and
creditorse in more than a single states shall be treated as
general assetse

(10) "Guaranty association®™ means the Montana insurance
guaranty associations the workers®' compensation security
funds the Montana life and health insurance guaranty
associations and any other similar entity now or hereafter

created by the legislature of this state for the payment of

claims of insolvent insurerss "Foreign quaranty association™

-4~ S8 80
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SENATE BILL NO. B0
INTRODUCED BY HAZEULBAKERs BLAYLOCK

BY REQUEST OF THE STATE COMMISSIONER OF INSURANCE

A BILL FOR AN ACT ENTITLED: ™AN ACYT TO PROVIDE FOR THE
SUPERVISIONy REHABILITATION, AND LIQUIDATION OF INSURERS;

REPEALING SECTIONS 33-2-901 THROUGH 33-2-948, MCA.%

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANM4:

Section l. Short titles constructions and purposes (1)
{This act] shall be cited as the ®"Insurers Supervisions
Rehabilitations and Liquidation Act™.

{2) ([This act] may not be interpreted to limit the
posers granted the comﬁissionef by other provisions of the
Tawe

(3) ([This act] shall be liberally construed to effect
the purpose stated in subsection {4).

{«) The purpose of [this act] is the protecticn of the
interests of insuredss claimantss creditorss and the public
Jenerallys with minimum interference with the normal
prerogatives of the owners and managers of insurerssy
througn:

(a) early detection of any potentially dangerous
condition in an insurer and prompt

application of

appropriate corrective measures;
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{b} improved methods for rehabilitating insurerssy
involving the cooperation and management expertise of the
insurance industry;

(c} enhanced efficiency and economy of liquidations
through clarification of the 1laws to minimize legal
uncertainty and ltitigation;

(d) equitable apportionment of any unavoidable loss:

{e} lessening the problems of interstate
renabilitation and liquidation by facilitating cooperation
between states in the ligquidation process and by extending
the scope of personal jurisdiction ovér debtors of the
insurer outside this state; and

{f)} regulation of the insurance business by the impact
of the law relating to delinquency procedures and
substantive rules on the entire insurance businesse.

Section 2. Definitions. For the purposes of [this act]
the following definitions apply:

{1} "Anciltlary state™ means any state other than a

domiciliary statee.

t2) "Commissioner™ means the commissioner of insurance
of this state. -

(3) *Creditor®™ is a3 person having any claims whether
matured or unmatureds liquidated or unliquidateds secured or
unsecureds absoclutes fixede or contingents.

{¢) *"Delinguency proceeding”™ means any proceeding

-2- S8 BO
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instituted aguinst an insurer for the purpase of
liquidatings rehabilitatinges reorganizings or conserving
such insurer and any summary proceeding under [section ¢ or
10}« ™Formal de!ihquency proceeding™ means any liquidation
or rehabilitation proceedings

({3} ™Doing business™ includes any of the following
actse whether effected by mail or otherwise:

ta) the issuance or delivery of contracts of insurance
to persons resident in this statel

{b) the solicitation of appltications for such
contracts or other negotiations preliminary to the execution
of such contracts;

{c} the collection of premiumse nembership feess
assessmentss or other consideration for such contracts;

{d} the transaction of matters subsequent to execution
of such contracts and arising out of them; or

{e} operating under a license or certificate of
authoritys as an insurars issued by the commissioner.

{6) “Domiciliary state™ means the state in which an
insurer is incorporated or organized ore in the case of an
alien insurers its state of entry.

{7) ™“Fair consideration™ is given Ffor property or
obligation:

{a} when in exchanqge for such property or oblinations

as a fair eaquivalent therefor and in gond faiths property is
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conveyed or services are rendered or an obligation is
incurred or an antecedent debt is satisfied; or

{t) when such property of obligation is recaived in
good faith to secure a present advance or antecedent debt in
amount not disproportionately small as compared to the value
of the property or obligation obtained.

(8) ™Foreign country® means any other jurisdiction not
A any state.

(9} ™Genaral assets®™ means an propertys reals
personals or otherwises not specifically mortgaageds pledgeds
depositeds or otherwise encumbered for the security or
benefit of specified persons or ctasses of personse As *oO
spaecifically encuabered propertys “"general assets"™ includes
all such property or its proceeds in excess of the amount
necessary to discharge the sum or sums secured thereby.
Assets haeld in trust and on deposit for the security or
benefit of all policyholders or all policyholders and
creditorss in more than a single states shall be treated as
general assets.

{10} "Guaranty association® means the Montana insurance
gJuaranty associations the workers® <compensation security
funde the Montana life and health insurance guaranty
associations and any other similar entity now or hereafter
created by the legislature of this state for the payment of

claims of insolvent insurers. "Foreign guaranty assoCiat.«on”™
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means any similar entities now in existence in or hereafter
created by the tegislature of any other statee

(11) (2) "Insolvency” or “insolvent™ means:

(i) for an insurer issuing only assessable fire
insurance policiess the inability to pay any obligation
within 3U days after it becomes payable; or

{ii) for any other insurers the inability to pay its
obligations when they are due or when its admitted assets do
not exceed its liabilities plus the greater of:

(A} any capital and surplus required by law for its
organizationi or

{(3) the total par or stated value of its authorired
and issued capital stock;

{iii) as to any insurer licensed to do business in this
state as of {the effective date of this act] which does not
meet the standard established under subsection lii)s for a
pericd not to exceed 3 years from [the effective date of
this act]ly the inability to pay its obltigations when they
are due or that its admitted assets do not exceed its
lisbilities plus any required capital contribution ordered
oy thre commissioner under provisions of the insurance laws

(b} For purposes of tnis subsection ™liabitities™
inctude but are not limited to reserves required by statute
or by the commissioner upon a subject company at the time of

admission or subsequent theretoe.
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{(12) "Insurer”®™ means any person who has dones purports
to dos is doinge or is licensed to do insurance business and
is or has been subject to the authority of or to
liquidations rehabilitations reorganizations supervisions or
conservation by any iasurance commissioners. Any other
persons included under [section 3] are considered to be
iNSUrPrsa

(13) "Preferred clain™ means any claim with respect to
which the terms of [this act] accord priority of payment
from the general assets of the insurer.

{l4) "“Receiver"™ means receivers liquidators
rehabilitators Or conservator as the context requires.

(15) “Reciprocal state” means any state other than this
state in which in substance and effect [sections I8(l)s 52+«
53¢ and 55 through 57) are in force and ir which provisions
are in force requiring that the commissioner or equivalent
official be the receiver of a delinquent insurer and in
which some provision exists for the avoidance of fraudulent
conveyances and preferential transfers.

{l6) ™Secured <claim™ means any claim secured by
mortgages trust deede pledges deposit 3s Securitys escrows
or otherwises but not incltuding special deposit claims or
claims against general assets. The term also includes claims
which have become 1liens upon specific assets by reason of

Judicial process.

6= S8 80
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(i7) ™Special deposit claim™ means any claim secured by
3 deposit made pursuant to statute for the security or
venefit of a limited class of personss but not including any
claim secured by general assetse.

(18) ™State®™ means any states districts or territory of
the United Stateses

{19) "Transfer™ includes the sale and every other modes
direct or indirects of disposing of or parting with property
or with an interest therein or with the possession thereof
or fixing a lien upon property or upon an interest thereing
absolutely or conditionallys voluntarilye by or without
Judicial proceedingss The retention of a security title to
property delivered to a debtor is considered a transfer
suffered by the debtore

Section 3. Persons covered. The proceedings authorized
by fthis act] may be applied to:

(1) all insurers who are doing or have done insurance
business n this state and #gainst whom claims arising from
that business may exist now or in the future;

{2) a1l insurers who purport to do an insurance
business in this state;

{3}y all insurers who have insureds resident in this
state;

{#} a1} other persons orjaniced or in the process of

organizing «ith the intent to Ao an insuraince business in
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this state;

(5) a1l nonprofit service plans and all fraterna?l
benefit societies and beneficial societies; or

{6) ol title insurance companiess

Section 4« Jurisdiction and venue. (1) No delinquency
proceeding may be commenced under [this act} by anyone other
than tne commissioner and no court shall have jurisdiction
to entertaings neary or determine any proceeding commenced by
any other persone

(2) No court of this state has jurisdiction to
entertaine hears or determine any complaint praying for the
dissolutions liquidations rehabilitations sequestrations
conservatione or receivership of any insurer or praying for
an injunction or restraining order or other relief
preliminary tos incidental tos or relating to such
proceedings other than in accordance with [this act].

{3} 1In addition to other grounds for jJurisdiction
provided by the law of this states @ court of this state
naving jurisdiction of the subject matter has jurisdiction
over a person served pursuant to the Montana Rules of Civil
Procedure or other applicable provisions of law in an action
brought by the receiver of 3 domestic insurer or an alien

insurer domiciled in this state:

{a) if the person served is obligated to the insurer
in any way as an incident to any agency or brekoraas
~A- SR BRM
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arrangement that may exist or has existed between the
insurer and the agent or broker in any action on or incident
to the otligation;

(b} if the person served is a reinsurer who has at any
time written a policy of reinsurance for amn insurer against
which a4 rehabilitation or liguidation order is in effect
when  the action is commenced or is an agent or broker of or
for the reinsurer in any action on or incident to the
reinsurance contract; or

{c) if the person served is of has been an officery
managers trustees oOrganizers promoters or person in 2
position of comparable authority or influence in an insurer
against which a rehabilitation or liquidation order is in
effect when the iction is commenced in any action resulting
from such a relationship with the insurere.

{4) If the court on motion of any party finds that any
action should as a matter of substantial justice be tried in
a forum outside this states the court wmay enter an
appropriate order to stay further proceedings on the action
in this state.

{5} All actions herein authorized shall be hroujht in
the district court in the county in which the office of the
commissioner is located.

Section S« Injunctions and orderss (1) Any recejver

aopointes in a proceeding under [this act] may at any time
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apply for and any court of general jurisdiction may grant
such restraining orderss preliminary and permanent
injunctionssy and other orders as may be necessary to
prevent:

{a) the transaction of further business;

{b) the transfer of property;

{c) inter ference with the receiver or with @
proceeding under {this act];

{d) waste of the insurer's assets;

{e) dissipation and transfer of bank accounts;

(f} the institution or further prosecution of any
actions or proceedingsi

(g} the obktaining of preferencess judgmentsy
attachments+ qQarnishmentss or liens against the insurers its
assetse or its policyholders;

{h) the levying of execution against the insurers its
assetsy or its policyholders;

ti) the making of any sale or deed for nonpayment of
taxes or assessments that would lessen the wvalue of the
assets of the insurer;

(J)y the withholding from ‘the receiver of bookss
accountse documentse or other records relating to the
business of the insurer; or

{k} any other threatened or contemplated action that

mijht lessen the value of the insurer®s assets or prejudice

~10- 58 80
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the rights of policyholderss creditorss or shareholders or
the administration of any proceeding under [this act].

{2) The receiver may appiy to any court outside of the
state for the relief described in subsection {l}s

Section &. f{ooperation of officerss oIWNerss and
employeese (1) Any officers managers directors trustees
ownery employees or agent of any insurer or any other
persons with autherity over or in charge of any segment of
the insurer®s affairs shall cooperate with the cosmissioner
in any proceeding under [this act] or any investigation
preliminary to the proceedinge The term "person™ as used in
this section includes any person who exercises control
directly or indirectly over activities of an insurer through
any holding company or other affiliate of the insurer. "To
cooperate” includes but is not limited to the following:z

(2a) replying promptly in writing to any inquiry from
the commissioner requesting such a reply; and

{b) making available to the commissioner any bookse
accountss documantss or other records or information or
property of or pertaining to the insurer and in his
poOssessions custodys or control.

{2) No person may obstruct or interfere with the
commissioner in the conduct of any delinquency proceeding or
any investiqation preliminary or incidental theretos

()] This section shall not be construed to abridge
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otherwise existing Jlegal rightss including the right to
resist a petition for Jliguidation or other delinguency
proceedingss or other orderss

(4} Any person included within subsection (1) who
fails to cooperate with the commissioner or any person who
obstructs or interferes with the commissioner in the conduct
of any delinquency proceeding or any investigation
preliminary or incidental thereto or who violates any order
the commissioner issued validly under {this act] may:

(a} be sentenced to pay 3 fine not exceeding $10,000
of to underqgo imprisonment for 2 tera of not more than 1
yeare or bothi or

{b) after a hearinges be subject to the imposition by
the commissioner of a civil penalty not to exceed $10,000
and to the revocation orf suspension of any insurance
licenses issued by the commissioner.

Section T« Bonds. In any proceaeding under {this actl]s
the commissioner and his deputies are responsible on their
official! bonds for the faithful performance of their duties.
If the court finds it desirable for the protection of the
assetsy it may at any time reqguire an additional hond from
the commissioner or his deputiess and such bonds shal} be
paid for out of the assets of the insurer as a cost of
administratione.

Section B. Continuation of delinguency proceeginase

~12- SE 89
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Every proceeding heretofore commenced under the ltaws in
effect before the enactment of [this act] shal) be
considered to have commenced wunder [this act] for the
purpose of conducting the proceeding henceforthy except that
in the discretion of the commissioner the proceeding may be
continueds in whole or in party as it would have been
continued had [this act] not been enacted.

Section 9. Commissioner's sSummary orders and
supervision proceedingse (1) Whenever the commissioner
determiness after a hearing held under subsection (5}s that
any domestic insurer has committed or engaged in or is about
to commit or engage in any acts practices or transaction
that would subject it to delinquency proceedings under [this
act]s he may make and serve upon the insurer and ony other
persons involved such orders as are reasonably necess.ry to
correct or eliminate such conducte

{2} If upon examination or at any other time the
commissioner determines that any domestic insurer is in such
condition as to render the continuance of its business
hazardous to the public or to holders of its policies or
certificates of insurances or if such domestic insurer gives
its consents then the commissioner shall notify the insurer
of nis determinations and furnish to the insurer a written
list of the commissioner®s requiraments to abate his

determination.
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[E3] If the commissioner makes a determination to
supervise an insurer subject to an order under subsections
{1} or (2)s he shall notify the insurer that it is under the
supervision of the cosmissioner. During the period of
supervisions the commissioner wmay appoint a supervisor to
supervise such insurer. The order appointing a supervisor
shall direct the supervisor to enforce orders issued under
subsections (l) and (2) and way 3lso require that the
insurer may not do any of the following things during the
period of superviséon without the prior approval of the
commissioner or the supervisor:

(a) dispose ofs conveys or encumber any of its assets
or its business in'force;

{b) withdraw from any of its bank accounts;

{c) lend any of its funds;

{d) invest any of its funds;

{e) incur any debts obligation, or Viability;

(f} merge or consolidate with another company; or

{3) enter into any new reinsurance contract or treatys

{4) Any insurer subject to an order under this section
shall comply with the lawful requirements of the
commissioner andy if placed under supervisions has 50 days
from the date the supervision order is served within which
to comply with the requirements of the commissioners If the

insurer fails to comply within that times the commissioner
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may institute proceedings under {section 12 or 17} to have a
rehabilitator or liquidator appointed or extend the period
of supervisions

%) The notiée of hearing uwnder subsection {1) and any
order isSsued pursuant to such subsection <hall be served
upon the insurer pursuant to the applicable rules of civil
or adlinistrative procedures. The notice of hearing shatlt
state the time and pliace of hearings and the conducts
conditiony or yround upon which the commissioner would base
his orders. Unless mutually ayreed between the commissioner
and the insurers the hearing shall ,occur not less than 10
days or more than 30 days after notice is served and shall
be either in tewis and Clark County or in some other place
convenient to the parties to be designated by the
commissioners The commissioner shall hold all hearings under
subsection {1} privately untess the insurer requests a
public hearings in which case the hearing shatl be pudlic.

{8) [3) Any insurer subject to an order under
subsection (2) may request a hearing to review that ordera
Such 3 hearing shall be held as provided in subsecction (S)e«
but tne reyuest for a hearing shall not stay the offect of

the ordere.

{b) If the commissioner issues an order under
supbsection (2)+ the insurer maye at any times waive a
commissioner®s hearina and apply for imrediate judicial
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relief by means of any retedy afforded by law without First
exhausting administrative remedies. Subsequent to a hearing,
any party to the proceedings whose interests are
substantially affected shall be entitied to judicial raview
of any order issued by the commissisners

{7) Ouring the period of supervision the inhsurer may
request the commissioner to review an action taken or
proposed to be taken by the supervisory specifying wherein
the action complained of i3 believed not to be in the best
interest of the insurers

{8} 1f any person has violated any supervision order
issyed under this section which as to him was then still in
effecty he is subject to a civil penalty imposed by the
district court not to exceed $10y000.

(9} The commissioner may apply For and any court of
general jurisdiction may agrant such restraining orderss
preliminary 4and permanent injunctionse and other orders as
may be necessary to enforce a supervision orders

{10) If any person subject to the provisions of {[this
act)y including any person described in section 6&(1).»
knowingly violates any valid order of the commissioner
issued under the provisions of this section ands as a3 result

of such violations the net worth of the insurer is reduced

or the insurer suffers loss it would not otherwise have
sufferedsy Ssaid person is personally liable to the insurar
~-1&6- €p AN
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for the amount of any such reduction or losse The
commissioner oOr supervisor is authorized to bring an action
on behalf of the insurer in the district court to recover
the amount of the reduction or loss together with any costse.

Section 10« Court's seizure ordere (1) The
commissioner may file in a district court of this state a
petition allegings with respect to a domestic insurer:

ta) that there exist grounds that would justify a
court order for a formal delinquency proceeding against an
insurer under [this act]);

{b} that the interests of policyholderss creditors. or
the public will be =2ndangered by delay; and

(¢} the contents of an order considered necessary by
the commissionare

(2) Upon a filing under subsection (1)s the court may
issue forthwithy ex parte and without a hearings the
reguested order which shall direct the commissioner to take
possession and control of all or a part of the propertys
bookse accountss documentses and other records of an insurer
and of the premises occupied by it for transaction of its
business and untiV¥ further order of the <c¢nurt enjoin the
insurer and its officerse managerss agentsy and employees
from disposition of its property and from transaction of its
business except witth the written consent of the

commissioners
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{3} The <court shall specify in the order what its
Juration snal) bes which shall be such time as the court
considers necessary for the commissioner to ascertain the
condition of the insurere On motion of either party or on
its own wmotions the court may from time to time hold such
hearings as it considers desirable after such notice as it
considers appropriates and ady extends shortens or modify
the terms of the seizure ordere The court shall wvacate the
seizure order if the commissioner fails to commence a formal
proceeding wunder [this act] after havinyg had a reasonable
apportunity to do sos An order of the court pursuant to a
formal proceeding wunder [this act] shall ipso facto vacate
the seizure ordere..

(4} Entry of 3 sei2ure order under this section shall
not constitute an anticipatory breach of any contract of the
insurere

(5) An insurer subject to an ex parte order under this
section may petition the court at oany time after the
issuance of such order for & hearing and review of the
orders The court shall hold such o hearing ind review not
more than 15 days after the requeste & hearini under this
subsection m3y be held privately in chamberss and it shall
be so held if the insurer proceeded against so requests.

{b}Y Ify at any time after the issuance of such an

oruveary it appears to the court that any person whose

-18- S8 a0
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interest is or will oe substantially affected by the order
diad mot Jappear at the heariny and has not been serveds the
Court 4idy order that notice be civene An order that notice
be given shal) not stay the effect of any order previousty
issued by the courts.

Section 1l Confidentiality of hearingse. In all
proceedings and judicial reviews under [scctions 9 and 10]s
@11 records of the insurers other documentss and alt files
and court records and pspers of the commissioners so far as
they pertain to or are a part of the record of the
proceedingses remain confidential L except J3s necessary to
obtain compliance therewiths unless the district court,
after hearing argusents from the parties in chamberss orders
otherwise or unless the insurer requests that the matter be
made publice Until such court orders all papers filed with
the clerk of the district court shall be held by him in a
confidential filea

Section 12« Grounds for rehabilitition. The
commissioner may apply by petition to a district court for
an order authorizing him to rehabilitate a domestic insurer
or an alien insurer domiciled in this state on any one or
more of the following grounds:

{1} The insurer is in such condition that the further
transaction of Dusiness would be financially hazardous to

its policynolderss creditorss or the publice
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{2) There is reasonable cause to beliave that there
has been embezzlement from the insurery wrongful
sequustrotion or diversion of the insurer*s assetss Fforqgery
or fraud affecting the insurers» or other illegal conduct ins
bys or with respect to the insurer that if established would
endanger assets in an amount threatening the solvency of the
insurere

{3} The insurer has failed to remove any person who in
fact has executive authority in the insurers whether an
officers managers general agents employees or other persony
if the person has been found after notice and hearing by the
commissioner to be dishonest or wuntrustworthy in a way
affecting the insurer®s business.

(4) Control of the insurers whether by stock ownership
or otherwises and whether direct or indirects is in a person
found after notice and hearing to be untrustworthys

{5) Any person who in fact has executive authority in
the insurers whether an officers managers general agents
director or trustees employeer or other persons has refused
1o be examined under oath by the commissioner concerning its
affasrse whether in this state or elsewherer and after
reasonable notice of the fact the insurer has failed
promptly and effectively to terminate the employment and
status of the person and his influence on management.

{6y After demand by the commissioner under 33-1-403 or

-20- =B 3N
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under [this act}s the insurer has failed to promptly make
available for examination any of its own propertye booksy
accountsy documentss or other vrecords or those of any
subsidiary or related company within the control of the
insurer or those of any person having executive authority in
the insurer so far as they pertain to the insurer.

(7) wWithout first obtaining the written consent of the
commissionery the insurer has transferred or attempted to
transfers in a manner contrary to chapter 2+ part lis or
chapter 2+ part 12y of Title 33+¢ substantially its entire
property or business or has entered into any transaction the
effect of which is to merges consolidates or reinsure
substantially its entire property or business in or with the
property or business of any other persons

t8) The insurer or its property has been or is the
subject of an application for the appointment of a receivers
trustees custodians conservators or sequestrator or similar
fiduciary of the insurer or its property otherwise than 4as
authorized wunder the insurance laws of this statees and such
appointment has been made or is imminents and such
appointment night oust the courts of this state of
jurisdiction or might prejudice orderly delinquency
proceedings under [this act]e

{9) Within the previous 4 years the insurer has

willfully violated its charter or articles of incorporations
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its bylawss any insurance law of this states or any wvalid
order uf the commissioner under [section 9}

{10} The snsurer has failed to pay within 60 days after
due date any cbligation to any state or any subdivision
thereof or any judgyment entered in any states if the court
in which sucn judgment was entered had jurisdiction over
such subj ect matters except that such nonpayment shall not
be 3 ground until 60 deys after any yood faith effort by the
insurer to contest the obligation has been terminated,
whether it is before the commissioner or in the courts, or
the insurer has systemnatically attempted to compromise or
renegotiate previously agreed settlements with its creditors
on the ground that' it is financially wunable to pay its
obligations in full.

{11} The insurer has failed to file its annual report
or other financial report required by statute within the
timr allowed by Dlaw ande after written demand by the
commissionerey has failed to give an adequote explanation
immediatelye.

{L2) The bogard cof directors or the holders of a
majority of the shares entitled toivote request  or  consent
to rehabilitation under [this act]e.

Section 13« Rehabilitation orderss (1) An order to
rehabilitate the business of a domestic insurer or an  alien

insurer domiciled in this state shall appoint the
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commissioner the rehabilitator and shall direct the
rehabiltitator forthwith to take possession of the assets of
the insurer and to administer them under the genparal
supervision of thé courts The filina or recording of the
order with the clerk of the district court or c¢lerk and
recorder of the «county in which the principal business of
the company is conducted or the county in which its
principal office or place of business is located shall
impart the same notice as a deede Uill of saley or other
evidence of title duly filed or recorded with the county
clerk and recorder would have .impartede The order to
renabilitate the insurer shall by operation of law vest
titte to a3}l assets of the insurer in the rehabilitatore.

(2} Any order issued under this section shalt require
accounting to the court by the rehabilitatore Accountings
shall be at such intervals as the court specifies in its
order.

(3} etntry of an order of rehabilitation does not
constitute an anticipatory breach of any contracts of the
INSUTere

Section l«e Powers and duties of the rehabilitatore.
{1) The commissioner as rehabilitator may appoint one or
more special deputiess who shall have all the powers and
responsibiilities of the rehabilstator granted under this

sections and the commissioner may employ counsels clerkse
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and assistantse The compensation of the special deputys
counsely clerkss and assistants and all expenses of taking
possession of the insurer and of conducting the proceedings
shall be fixed by the commissioners with the approval of the
court and shall be paid out of the funds or assets of the
insurere The persons appointed under this section shall
serve at the pleasure of the commissioner. If the property
of the insurer does not contain sufficient cash or 1liquin
assets to defray the costs incurredy, the commissioner may
advance the costs so incurred out of any appropriation for
the wmaintenance of his office. Any amounts so advanced for
expenses of administration shall be repaid to the
commissioner for the use of his office out of the first
available money of the insurere

{2) The rehabilitator may take such action as
necessary to reform and revitalize the insurer. He shall
have all the powers of the directorss officerss and
manayersSy whose authority shall be suspendeds except as they
are redelegated by the rehabilitator. He shall have full
power to direct and manages to hire and discharge employees
subject to any <contract rights they may haves and to deal
with the property and business of the insurer.

{3) If it appears to the rechabilitator that there has
veen criminal or tortious conduct or breach of any

contractual or fiduciary obliqgation detrimental to the

~24- SB BO
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insurer by any officers managers agentes brokers employees or
other persons he may pursue all appropriate legal remedies

on behalf of the insurere.

(4) If the rehatilitator determines that
reorganizations consolidations conversions reinsurances
mergers  or other transformation of the insurer s

appropriates he shall prepare 3 pltan to effect such changese
Upon application of the rehabilitator for approval of the
plan and after such notice and hearings as the court may
prescribes the court may either approve or disapprove the
ptan proposed or may modify it and approve it as wmodified.
Any plan approved wunder this section must bey in the
judgment of the courts fair and equitable to all parties
concerned. If the plan is approveds the rehabilitator shall
carry out the plane In the case of 3 life insurers thne plan
proposed may include the imposition of liens upon the
policies of the companys if al) rights of sharaholders are
first relinquishede A plan for a 1life insurer may also
propose imposition of a moratorium upon loan and cash
surrender rights under policiess for such period ant to such
an extent ds may be necessarye

(5) The rehabilitator shall have the power under
[sections 26 and 27) to avoid fraudulent transfarse

Section 15« Actions by and aqgainst the rehabilitator.

(1) Any court in this state before which any action or
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proceeding in which the insurer is a party or is obligated
to defend a party s pending when a rehabilitation order
@Jainst the insurer 15 entered shall stay the Jacticon or
proceeding for 90 days and such additional time as is
necessary for the rehabilitator to obtain proper
representation and prepare for further proceedings. The
rehabilitator shall take such action respecting the peniing
titigation as he considers nNecCcessary in the interests of
justice and for the protection of creditorss policyholderss
and the publice The rehabilitator shall immediately consider
all litigation pending outside this state and shall petition
the courts having jurisdiction owver that litigation for
stays whenever necessary to protect the estate of the
insurer.

{2) NoOo statute of limitations or defense of laches
shall run with respect to any action by or against an
insurer between the filing of a petition for appointment of
a rehabilitator for that insurer and the order grantinq or
denyiny that petition. Any action by or ajainst the insurer
that might have been commenced when the petition was Ffiled
mdy bhe commenced Ffor a3t least éﬂ days after the order of
rehabilitation is entered or the petition is denied.

[3) Any quaranty association or foreign quaranty
association covering life or health insurance or annuities

has standinqg to appear in any court proceeding concerning
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the rehabilitation of a life or health insurer if such
association is or may become liable to act as a result of
the rehabilitation.

Section loe. Termination of rehabilitatione. [ 8]
Whenever the commissioner believes Ffurther atteapts to
renabilitate an insurer would substantially increase the
risk of loss to creditorse policyholdersy or the public or
would be futiles the commissioner may petition the district
court for an order of liquidation. A petition wunder this
subsection shall bhave the same effect as a petition under
[section 17 ]« The district court shall permit the directors
of the insurer to take such actions as are reasonably
necessary to defend against the petition and wmay order
payment from the estate of the insurer of such costs and
other expenses of defense as justice may requires

{2) The rehabilitator may at any time petition the
district court for an order terminating rehabilitation of an
insurers The court shall also permit the directors of the
insurer to petition the court for an order terminating
renagilitation of the insurer and may order payment from the
estate of the insurer of such costs and other expenses of
such petition as justice may requiree If the court finds
that rehabilitation has been accomplished and that grounds
for rehabiiitation under [section 12] no longer existe it

shall order that the insurer be restored to possession of
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its property and the control of the business. The district
court may also make that finding and issue that order at any
time upon its own motions

Section 1T« Grounds for liquigation. The commissioner
may petition the district court for an order directing him
to liquidate a domestic insurer or an aliem insurer
domiciled in this state on the basis:

{1} of any ground for an order of vrehabilitation as
specified in [section 12]s whether or not there has been 3
prior order directing the rehabilitation of the insurer;

{2} that the insurer is insolvent] or

{3} that the insurer is in such condition that the

further transaction of business would be hazardouss
financially or otherwises to its policyholderss its
creditorss or the publice

Section 18 Liguidation orderss {1} An order to

liquidate the business of a3 domestic insurer shall appoint
the commissioner and his successors in office liguidator and
shall direct the liquidator forthwith to take possession of
the assets of the insurer and to administer them wunder the
yeneral supervision of the courte The liquidator shall be
vested by operation of law with the title to all of the
propertys contractss and rights of action and all of the
books and records of the insurer orderad liquidated.

wherever locateds o5 of the entry of the final 2rder of

-28- 549 an
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liquidations The filing or recording of the order with the
clerk of the district court and the clerk and recorder of
the county in whicn its principal office or place of
nusiness of 15 located ory in the case of real estates with
the clerk and recorder of the county where the property is
locateyg shall  impart the same notice 45 3 deede bill of
sales or other evidence of title duly filed or recorded with
that clerk and recorder would have imparteds

{2) Upon issuance of the ordere the rights and
liabilities of any such insurer and of its creditorsy
policyholderses shareholderss members» and all other persons
interested in its estate shall become fixed as of the date
of entry of the order of liquidations except as provided in
{sections 19 and 37]}.

{3) An order to liquidate the business of an alien
insurer domiciled in this state shall be in the same terms
and have the same legal effect as an order to liquidate 23
domestic insurers except that the asscts and the business in
the United States shall be the only assets and business
included thereine

{4) At the time of petitioning for an order of
liquidation or at any time thereafters thc commissioners
after making appropriate findings of an insurer's
insolvencys may petition the court for a Jjudicial

declaration of such insclvencye After providing such notice
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and hearing as it considers propere the court may make the
decltardtions

(9) Any order issued uader this section shall require
accounting to the court by the liquidatore Accountings shall
be at such intervals as the court specifies in its orders

Section 19. (ontinuance of coverage. (1) All policiesy
other than life or health insurance or annuitiese in effect
at the time of issuance of an order of 1ligquidation shal}
cantinue in force only for the lesser of:

{a) a period of 30 days from the date of entry of the
liquidation orders;

(b} the expiration of the policy coverage;

{c) the date when the insured has replaced the
insurance coverage with egquivalent insurance in another
insurer or otherwise terminated the policy; or

{d) the liguidator has effected a3 transfer of the
palicy obligation pursuant to [section 2i(1}({h)].

{Z) An order eor QF liquidation wunder [section 18]
terminates coveraqges at the time specified in subsection (1)
for purposes of sny other statute.

(3} Peticies of life or health insurance or annuities
continue in force for such period and under such terms as
provided by any applicable quaranty association or foreign
Guaranty associatione

(4) Policies of life or health insurance or annuities

-30- 5B B8O
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or any pericd or coverage of such policies not covered by a
guaranty association or foreiqn guaranty association shalt
terminate under suwbsections {1} and (?).

Section 20e Dissolution of insurere The commissioner
®ay petition for an order dissolving the corporate existence
of 4 domestic insurer or the United States branch of an
altien insurer domiciled in this state at the time he applies
for a liguidation ordere The court shall order dissolution
of the corporation upon petition by the commissioner upon or
after the granting of a3 ligquidation order. If the
dissolution has not previously beep ordereds it shall be
affected Ly operation of 3Yaw upon the discharge of the
liguidator if the insurer is insolvent but may be ordered by
the court upon the discharge of the liquidator iif the
insurer is under a liquidation order for some other reason.

Section 2le Powers of ligquidators. (1) The Jliguidator
may:

{a) appoint a special deputy to act for him under
[this act] and to determine his reasonable compensation. The
special deputy has all powers of the liquidator granted by
this sections The special deputy shall serve at the pleasure
of the ligquidatore

(b} employ agentsy legal counsely actuariess
accountantss appraiserss consultantses and otner porsannel

necessary to asssst in the ligquidation;
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(c) fix the reasonable compensation of ewployees and
agentses legal counsels actyariese accountantss appraiserss
ang consultants with the approval of the court;

{d) pay reasonable compensation to persons appointen
ang defray from the funds or assets of the insurer all
expenses of taking possession ofs conservings conductings
liquidatings disposing ofs or otherwise dealing with the
business and property of the insurers. If the property of the
insurer does not contain sufficient cash or liquid assets to
defray the costs incyrreds the commissioner may advance the
costs so incurred out of a3ny appropriation for the
maintenance of the commissioner's offices. Any amgunts so
advanced for expenses of administratioen shall be repaid to
the commissioner for the use of his office out of the first
available moneay of the insurere

(e} hold hearingss subpoena witnesses to compel their
attendances adainister ocathse examine any person under 0aths,
and compel any person to subscribe to his testimony after it
has been correctly reduced to writings and in connection
therewith require the production of any bookse paperss
records or other documents which he considers relevant tn
the inquiry;

(f) to collect all debts and money due and claims

belonging to the insurery wherever locateds and for this

purpose:

32— S8 8N
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{i} institute timely action in other jurisdictions in
order to forestall garnishment and attachment proceedings
anginst such debts;

{ii) do such other acts as are necessary to collect.
conserves o©OF protect its assets or propertys and has the
power to sells compounds compromises or assign debts for
purposes of collection upon such terms and conditions 3s he
considers best; and

(iii) pursue any creditor's remedies available to
enfarce his claims;

{g) conduct public and private sales of the property
of the insurer;

th} use assets of the estate of an insurer under a
liquidation order to transfer policy obligations to 2
solvent assuming insurers if the transfer <an be arranged
without prejudice to applicable priorities under [section
42§

(i} acquires encumbers leases improver sell, or
transfer any property of the insurer at its market value or
upon such terms and conditions as are fair and reasonablte.
He shall also have power tno erecutes Jacknowledger and
deliver any and all deedss assignamentss releasesy and other
instruments necessary or proper to effectuate any sole of
property or other transaction in connection with the

liquidatione
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(j}) borrow money on the security of the insurer's
assets or without security and execute and deliver all
documents necessary to that transaction for the purpose of
facilitating the ligquidation;

{k} enter into such contracts as are necessary to
carry out the order to liguidates and affirm or disavow any
contracts to which the insurer is a party;

(1) continue to prosecute and institute in the name of
the insurer of in his own name any and all suits and other
legal proceedingss in this state or elsewheres and abandon
the prosecution of «claims he considers unprofitable to
pursue furtheres If the insurer is dissolved under [section
20]s he shall have:rthe power to apply to any court in this
state or elsewhere for leave to substitute himself for the
insurer as plaintiffe

(m} prosecute any action which may exist in behalf of
the creditorses memberss policyholuerss or shareholders of
the insurer against any officer of the insurer or any other
person;

(n} remove any cor all records and property of the
insurer to the offices of the commissioner or to such nther
place as may be convenient for the purposes of efficient and
orderly execution of the liquidations Guaranty associations
anc foreign jJudranty associations sholl have such reasonable

access to the records of the insurer as is necessary for

-34- S8 8n



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SP OORO/03

them to carry out their statutory obligations.

(o) deposit in one or more banks in this state such
sums as are required for meetiny current administration
expenses and dividend distributions;

{p} invest all sums not currently neededy unless the
court orders otherwise;

{qQ) file any necessary documents for recnrd in the
office of any county <clerk and recorder in this state or
elsewhere where property of the insurer is located;

(r} assert all defenses available to the insurer as
against third personss including statutes of limitations
statutes of fraudse and the defense of usury. A waiver of
any defense by the insurer after a petition in liquidation
has been filed shall not bind the liquidator. Whenever 3
guaranty association or foreign guaranty association has an
obligation to defend any suits the liguidator shall give
precedence tn such obligation and may defend only in the
ahsence of a defense by such guaranty associotionse

{s) exercise and enforce all the rightss remediess and
powers of any «creditors sharcholders policyholders or
menbers  including any power to avoid 3any transfer or lien
that may be given by the general law and that is not
included with [sections 26 through 281§

(t} intervene in  any proceecding wherevar instituted

thdat micht 1ead to the appuintment of a receiver or trustee
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and act as the receiver or trustee whenever the appointment
is offered;

(u) enter into agreeaents with any receiver or
commissioner of any other state relating to the
renabilitations liquidations conservations ofr dissolution of
an insurer doing business in both states;

(v} exercise all powers now held or hereafter
conferred upon receivers by the laws of this state not
inconsistent with the provisions of [this act].

{2} The enumeration in this section of the powers and
authority of the 1liguidator shall not be construed as a
limitation upon hims nor shall it exclude in any manner his
right to do such other acts not herein specifically
enumeratedes or otherwise provided fors as may be necessary
for the accomplishment of or in aid of the purpose of
tiquidation.

Section 22. Notice to creditors and otherse (1) UYnless
the court otherwise directss the liguidator shall give or
cause to be given notice of the liquidation order as soon 3s
passible:

{a) by first-class mail and either by telegram or
telephone to the insurance commissioner of each jurisdiction
in which the insurer is doing business;

{b} by first-ciass mail to any Juaranty association o

foreian GQuaranty association which is or may becoms
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obliyated as a result of the liquidation;

(c) by first~class mail to all insurance agents of the
insurer;

(d) by first-class mail to all persons known or
reasonably expected to have claims against the insurery
including all policyholderse at their ltast-known address 45
indicated by the records of the insurer; and

{e} by publication in a newspaper of general
circulation in the county in which the insurer has its
principal place of business and in such other Jlocations as
the liquidator considers appropriates

{2) Notice to poteatial claimants under subsection (1)
shall require claimants to file with the tiquidator their
claims together with proper proofs ther2of wunder [section
36]+ on or before a date the ligquidator shatl specify in the
noticee The JVliquidator need not require persons claiming
cash surrender values or other investment values in 1life
insurance and annuities to file a claime All claimants have
a Juty to keep the lViquidator informed of any changes of
addresse

{3} e notice is given in iccordance with this
sections the distribution of assets of the insurer wunter
this chapter shall be conclusive with regpect to 3ll
claimantss whether or not they received notice.

Section 23« Outies of agents. {1}y Every person who
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receives notice in the form prescribed in [section 22] that
an insurer which he represents as an agent is the subject of
a liguidation order shall within 15 days of such notice give
notice of the liquidation ordere The notice shall be sent by
first-class mail to the last address contained in the
agent's recoras to each policyholder or other person named
in any pelicy i1ssued through the agent by the insurery if he
has a record of the address of the poticyholder or other
parsone A policy shall be considered issued through an agent
if the agent has a property interest in the expiration of
the expiration of the policy or if the ayent has had in his
possession a copy of the declarations of the policy at any
time during the dife of the policys except where the
ownership of the expiration of the policy has been
transferred to another. The written notice shall include the
name and address of the insurers the name and address of the
agente idgentification of the policy impaireds and the nature
of the impairments including termination of coveragoe as
described in (section 19)s tMNotice by a general agent
satisfies the notice requirement for any agents under
contract to hime Fach agent obligated to give notice under
this section shall file a report of compliance with the
tiguidatore

{2) Any agent failing to yive notice or file a report

of compliance as required in subsection (1) may be subject

-25- 58 89
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to payment of & penalty of not more than $1+300 and may have
nis license suspendedes after a hearing held by the
COMMiSSioners

t3} The ?iqdidator may waive the duties imposed by
this section if he determines that other notice to the
policyhotders of the insurer under liquidation is adequate.

Section 24« Actions by and aqgainst Yiquidator. (1}
Upon issuance of an order appointing a liquidator of a
domestic insurer or of an alien insurer domiciled in this
states No action at law or equity may be brought against the
insurer or liquidators whether in this state or elsewheres
nor shall any such existing actions be maintained or further
presented after issuance of such orders The courts of this
state shall give full faith and credit to injunctions
aqainst the liguidator or the company or the continuation of
existing actions against the ligquidator or the company when
such injunctions are included in an order to liguidate an
insurer issued pursudant to corresponding provisions «n other
statess Whenever in the liquidator®s judiment protection of
the estate of the insurer necessitates intervention in an
action against the insurer that is pending cutside this
states he may intervene in the actione. The 1liguidator may
defend any action in which he intervenes under this section
at tne expense of the estite of the insurere

[2} The ligquidator mays upon or after an order for
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liquidations within 2 years or such time in addition to 2
years as applicable law may permity institute an action or
pruoceading on behalf of the estate of the insurer upon any
cause of action against which the period of limitation fixed
by applicable Vaw has not expired at the time of the filing
of the petition upon which such order is entered. Whens Dby
any agreements a period of Timitation s fixed for
instituting a suit or proceeding upon any claim or for
fiting any claims proof of claime proof of 1losss demand,
noticey or the like or when in any proceedings judicial or
otherwises a period of Vimitation is fixeds either in the
proceeding or by applicable laws for taking any actions
filing any claim or pleadings or doing any act and when in
any such case the period had not expired at the date of the
filing of the petitions the liquidator may. for the benefit
of the estatey take any such action or do any such acts
required of or permitted to the insurers within a period of
180 days subsequent to the entry of an order for
liquidations or within such further period as is shown to
the satisfaction of the court not to be unfairly prejudicial
to the other partye.

{3} No statute of 1limitations or defense of laches
shall run with respect to any action against an insurer
petween the filing of a petition for tiguidation anainst ar

insurer and the denial of the petitione Any action against

-40- S8 80
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the insurer that might have been commenced when the petition
was filed may be commenced for at teast 60 days after the
petition is denier.

{4} Any quaranty association or foreign Juaranty
association shall have standing to appear in any court
proceeding concerning the liguidation of an insurer if such
association s or may become Viable to act as a result of
the liguidation.

Section 25« Collection and Tist of assets. (1) As soon
as practicable after the liquidation order but not Jlater
than 120 days thereaftery the liquidator shall prepare in
duplicate a list of the insurer's assetse The list shall be
amended or supplemented from time to time as the liquidator
may determinee. One copy shall be filed in the office of the
clerk of the district court and one copy shall be retained
for the liquidator®s files. All amendments and supplements
shal) be simitarly filed.

{2y The liguidator shall reduce the assets to a degree
of liquidity that is consistent with the effective execution
of the ligquidatione

{3) A submission to *the court for disbursement of
assets in accordance with ([section 34&] fFulfills the
requirements of subsection (1) of this section.

Section 26. Fraudulent transfers prior to petitione

(1) Every transfer made or suffered and every obligation
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incurred by an insurer within 1 year priar to the filing of
a3 successful petition for rehabilitation or liquidation
under [this act]l is fraudulent as to then existing and
future <creditors if made or incurred without fair
consideration or with actual intent to hindere delays or
gefraud either existeing or future creditorse A  transfer
made or an obligation incurred by an insurer ordered to be
rehabilitated or liquidated wunder [this act] which is
fraudulent under this section may be avoided by the
receivers except as to a person who in good faith is a
purchasers lienors or obligee for a present fair equivalent
values and except that any purchasery lienors or obhligees
who in good faith has given a consideration less than fair
faor such transfers liens or obligations may retain the
propurtys liens or obltigation as security for repayment. The
court mays on due noticey order any such transfer or
obligation to be preserved for the benefit of the estates
and in that events the receiver succeeds to and may enforce
the rights of the purchasers lienore or oblijee.

(<) (a) A transfer of property other than real
propurty is considered to be 5aae or suffered when it
becomes so far perfected that no subseguent Yien obtainable
by Yegal or eguitable proceedings on a simple contract could
become superior to the rights of the transferee under

[section 28({3) ].
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{b) A transfer of real property is considered to bhe
made or suffered when it becomes so far perfected that no
subsequent bonad fide nurchaser from the insurer could ohtain
rights superior to the rights of tne transfereecs

{c) A transfer which creates an equitable lien is not
considered to perfected if there are available means by
which a legal lien could be createde

{d) Any transfer not perfected prior to the filing of
a petition for liquidation is considered to be wmade
impediately before the filing of the successful petition.

(e) The provisions of this subsection apply whether or
not there are or were creditors who might nave obtained 3ny
liens or persons who might have become bona fide purchaserse

(3) Any transaction of the insurer with a reinsurer is
considered fraudulent and may bhe avoided by the receiver
under subsection (1) if:

{(a} the transaction consists of the terminations
adjustments or settlement of a reinsurance contract in which
the reinsurer is released from any part of its duty to pay
the originally specified share of losses that had occurred
prior to the time of the transactions unless the reinsurer
gives a present fair equivalent value for the release; and

(b any part of the transaction took place within 1
year prior to the date of filina of the npetition through

which the receivership was commenceda
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Section 27« Fraudulent transfer after petitions (1}
After a petition for rehabilitation or liquidation has been
filedy a transfer of any of the real property of the insurer
made to & person acting in good Faith is valid against the
receiver if made for a present fair equivalent value ore if
not wmade for 4 present fair equivalent valuer then to the
extent of the present consideration actually paid therefors
for which amount the transferee shal! have a lien on the
property so transferrede The commencement of a proceeding in
rehabilitation or liquidation is constructive notice upon
the recaording of a copy of the petition for or order of
renhabilitation or liquidation with the county clerk and
recorder in the county where any real property in guestion
is locatede The exercise by a court of the Inited States or
any Sstate or jurisdiction to authorize or effect a judicial
sale of real property of the insurer within any county in
any state shall not be impaired by the pendency of such a
proceeding unless the copy is recorded in the county oprior
to the consummation of the judicial sale.

(2} After a petition for rehabititation or liquidation
has been filed and before either the receiver takes
possession of the property of the insurer or an order of
rehabilitation or liquidation is granted:

{a) a transfer of any of the property of the insurer,

other than real propertys made to a person acting in goodg
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faith is wvalid against the receiver if made for a present
fair equivalent value ors if not made for a present fair
esruivalent valuey then to the extent of the present
consideration actually paid therefors for «hich amount the
transferee shail have a lien on the property so transferred;

(b)) & person indebted to the insurer or holding
property of the insurer mays if acting in gqood Ffaiths pavy
tha indebtedness or deliver the propertys or any part
thereofs to the insurer or upon his ordery with the same
effect as if the petition were not pending;

{c}) a person having actual knowledge of the pending
rehabilitation or liquidation is considered not acting in
good faithi

{d) a person asserting the validity of a transfer
under this section has the burden of oprocfe Except as
elsewhere provided in this sections no transfer by or on
behalf of the insurer after the date of the petition for
liguidation by any person other than the ligquidator shall be
valid against the liquidatore.

{3} Nothiny in [this act] impairs the negotiability of
currency of negotiable instruments.

Section 28. Voidable preferences and Yiens. (1} (a3} A
preference is a transfer of any of the pronerty of an
insurer to or for the benefit of a creditors for or on

account of an antecedent debty made or suffered by the
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insurer within 1 vyear before the filing of a successful
petition for liquidation under [this act)s the effect of
which transfer may be to enable the creditor to obtain a
yreater percentage of this debt than another creditor of the
same class would receives If a liquidation order is entered
while the insurer is already subject to o rehabilitation
orders then such transfers shaltl be considered preferences
1f made or suffered within 1 year before the filiny of the
successful petition for rehabilitation or within 2 vyears
before tne filing of the successful petition for
liguidatione whichever time is shorter.

{p) Any preference may be avoided by the liguidator

(i) the insurer was insolvent at the time of the
transfer;

{ii} the tronsfar was made within 4 months before the
filing of the petition;

(iii} the creditor vreceiving it or to be benefited
thereby or his agent acting with ruference thereto hads at
the time when the transfer was mades reasonable cause to
velieve tha* the insurer was insolvent or was about to
become insolvent; or

(iv] the creditor vreceiving it was an officer or any
empluyee or attorney or other person who wias in  fact in a

position of comparable influence in the insurer to an

-456- 56 B9
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officer whether or not he held such positiony or any
shareholder holding directly or indirectiy more than SX of
any class of any equity security issued by the insurers or
any other persbn. firme corparations associatione or
aggregation of persons with whom the insurer did not deal at
arm*s lengths

{c) w#When the preference is voidables the liquidator
may recover the property ory if it has been converteds its
value from any person who has received or converted the
propertys except where a bona fide purchaser or lienor has
given less than fair equivalent values he shall have a lien
upon the property to the extent of the consideration
actually given by hime., When a preference by way of lien or
security title is voidables the court may on due notice
order the lien or title to be presérved for the benefit of
the estates in which event the lien or title passes to the
liquidatore

(2) (a) A transfer of property other than real
property is considered to be wmade of suffered when it
becomes so far perfected that no subsequent lien obtainable
by leqal or equitable proceedinas on a simple contract could
become superior to the rights of the transferee.

{b)y A transfer of real property is considered to be
made or suffered when 1t becomes so¢ far perfecteda that no

suusequent bona fide purchaser from the insurer could obtain
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rights superior to the rights of the transferee.

{c} A transfer which creates an equitable lien is not
considered to be perfected if there are available wmeans by
which a legal lian could be createde

(d) A transfer not perfected prior to the filing of a
petition for liquidation s considered to be made
immediately before the filing of the successful petitiones

(e) The provisions of this subsection apply whether or
not there are or were <creditors who might have obtained
liens or persons who might have become bona fide purchasers.

{3) {(a) A lien obtainable by legal or equitable
proceedings upon a simple contract is one arising in the
ofdinary course of such proceedings upon the entry or
docketing of a3 judgment or decree or wupon attachment,
garnishments executione or like processes whether befores
upons or after judgment or decree and whether before or upon
levye It does not include liens w«hich under appiicahle Taw
dre given o spacial priority over other 1liens which 3are
prior in times

(b) A lien obtainable by Tegal or equitable
proceedings could bDecome superior to the rights of a
transferees or a purchaser could obtain rights superior to
the rights of a transferee within the meaning of subsection

{2)s if such consequences would follow only from the lien or

purchase itself or from the Tien or purchase followed by any

-48- S5 %0
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step wholly within the control of the respective lienholder
or purchaser with or without the aid of ministerial action
by wvublic officialsas Such a lien could nots howevers become
superior and such & purchase could not create superior
rights for the purpose of subsection (2) through any acts
subsequent to the obtaining of such 3 lien or subsequent to
such a purchase which require the agreement or concurrence
of any third party or which require any further judicial
action or rulinge

(4} A transfer of property for or on account of a new
and contemporaneous consideration which is considered under
subsection (2) to be made or suffered after the transfer
because of delay in perfecting it does not thereby become a
transfer for or on account of an antecedent debt if any acts
required by the applicable law to be performed in order to
perfect the transfer as against liens or bona fide
purchasers® riahts are performed within 21 days or any
period expressly allowed by the laws whichever is lesse A
transfer to secure a future loans if such a loan is actually
made, or a transfer which becomes security for a future loan
shall have the same effect as a transfer for or on account
of a new and contemporaneous consideration.

(5) If any Yien considered voidable under subscction
(1}{b) has Dbeen dissolved by the furnishing of a bond or

other obliyations the surety on which has been indemnified
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directly or indirectiy by the transfer of or the creation of
a3 lien upon any property of an insurer before the filiny of
3 petition under [this act] which resuits in a Uliquidation
ordery the indemnifyinyg transfer or lien shill also be
considered voidables

t6) The property affected by any lien considered
voidable under subsectsons (L1} and (5} shall be discharged
from such Jiene and that property and any of the
indemnifying property transferred to or for the benefit of a
surety shall pass to the liquidators except that the court
may on due notice order any such lien to be preserved for
the benefit of the estate and the court may direct that such
conveyance be executed as may be proper or adequate to
evidence the title of the tiguidator.

{7} The district court has summary jurisdiction of any
proceeding by the liguidator to hear and determine the
rights of any parties under this sectione Reasonable notice
of any hearing in the oroceeding shall be given to all
parties in interests including the obligee of a releasing
vond or other like obligation. dhen an order is entered for
the recovery of indemnifying property in kind or for the
avoidance of an indemnifying lieny the courte upon
application of any party in interests shall in the same
proceeding ascertain the value of the property or liens and

if the value is less than the amount for which the property

-50- 58 80
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is indemnity or Jless than the amount 0of the lieny the
transferee or lienholder may elect to retain the property or
lien upon payment of its valuesr as ascertained by the courts
to the liquidators within such reasonable times as the court
shall fixe

(8) fhe Yiability of 2 surety under a releasing bond
or other like oubligation i5 discharged to the extent of the
value of the indemnifying property recovered or the
indemnifying lien nullified and avoided by the tiquidator or
when the property is retained under subsection (T} to the
extent of the amount paid to the tiquidator.

{9) 1If a creditor has been preferred and afterward in
good faith gives the insurer further credit without security
of any kindy for property which becomes a part of the
insurer®s estates the amount of tﬁe new credit remaining
unpaid at the time of the petition may be set off against
the preference which would otherwise be recoverable from
hime

{10) If an insurers directly or indirectlys within &
months before the filing of a successful petition for
liquidation unaer [this act) or at any time in contemnlation
of a proceeding to liquidate its pays money or transfers
property to an attorney at law for sarvices rendered or to
be rendereds th> transaction way be oxamined hy the court on

its own motion or shall be examined Dy the court on petition
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of the liquidator and shall be held valid only to the extent
of a reasonable amount to be determined by the Courts and
the excess may be recovered by the ligquidator for the
benefit of the estates provided that where the attorney is
in a position of influence in the insurer or an affiliate
thereofy payment of any wmoney or the transfer of any
property to the attorney at law for services rendered or to
be rendered shatl be governed by the provision of subsection
{1)}(o}liv)e

{11} {a) Every officery managers employees shareholders
membery subscribers attorneys or shy other person acting on
behalf of the insurer who knowingly participates in giving
any preference when he has reasonable cause to believe the
insurer is or is about to become insolvent at the time of
the preference s personally liable to the liquidator for
the amount of the preference. It is permissidle to infer
that there is reasonable cause to so believe if the transfer
was made wWithin 4 months before the date of filina of this
successful petition for liquidations

(b) Every person receiving any property from the
insurer or the benefit thereof as a preference voidable
under subsection (1) is personally liabte therefor and s
bound to account to the liquidator.

{c) HNothing in this subsection prejudices any other

claim by the liquidator against any persone
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Section 29. Claims of holders of void or wvoidable
rightse {1} No <claims of a creditor who has receivaed or
acquired E] preferences Tiens conveyances transfersy
assigynmente or encusbrance woidable under {this act)s shall
be allowed unless he surrenders the preferences liens
conveyances transfers assignments or encumbrances. If the
avoidance is effected by a3 proceeding in which a finatl
judgment has been enteredes the <claim may not be aliowed
unless the money is paid or the praoperty is delivered to the
liquidator within 30 days from the date of the entering of
the final judgment s except that the court having
jurisdiction over the liquidation may allow further time if
there is an appeal or other continuation of the proceedinge

{2} A claim allowable under subsection (1} by reason
of the avoidances whether wvoluntary or involuntarys or a
preferencey liens conveyancey transfers assignment, or
encumbrance may be filed 25 an excused late filing under
[section 35] if filed within 30 days from the date of the
avoidance or within the further time allowed by the court
under subsection (l}.

Section 30e Setoffs and counterclaimse ({1} Mutual
debts or mutual credits between the insurer and another
person in connection with any action or proceeding under

[this act} shall be set off and the balance only shall be

allowed or paids except as provided in subsection ({2) anAd
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{2) No setoff or counterclaim may be allowed

of any person when:

{(a} the obligation of the

not at the date of the filing
entitle the person to share as
the insurer;

(b) the olLligation of
purchased by or transferred to
peing uset 3s a seétoff;

(cy the obligation of
assessment levied against the
insurer or is to pay a balance

caprral stock of the insurer

S8 0080793

in favor

insurer to the person would

of a petition for liquidation

3 claimant in the assets

the insurer to the person

the person with a view to

the person is to pay
members or subscribers of
upon a subscription to

or is an any other way in

nature of a capital contribution; or

{d) the obligation of the person is to

whetner carned or unearneds to
Section 3}l. Assessmentse
but not more than 2 years from

ligquidation under {section

the insSurere.

assessable policiesy the liquidator shall make a report

the court setting forth:

{a) the reasonable value of the assets of the

of

was

its

the

the

the

pay premiums,

{1) As soon as practicable
the date of an order of
18] of an insurer issuing
to

insurer;

{bv) the insurer®s probable total Yiabilities;

{c) the probable aggregate

54 -

amount of the assessment

S8 80



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 00BRO/03

necessary to pay all claims of creditors and expenses in
fulle including expenses of administration and costs of
collecting the assessment; ond

(d) a recommendation 0Js to whether or not an
assessment snould be made and in what usmounte

(2) {a) Upon the basis of the report provided in
subsectiun {1}y including any suppleacnts and amendments
theretos the district court may levy one or more assessments
against all mewbers of the insurer who are subject to
assessmente.

(b) Subject to any applicgble tegal limits on
assessabilitys the aggregate uassessment shall be for the
amount that the sum of the probable liabilitiess the
expenses of adainistrations oand the estimated cost of
collection of the assessment exceeds the value of existing
assetss with due regard being qiven to assessments that
cannot be collectecd economically.

{3) after lovy of assessment under subsection {7)s the
liguidator shall issue an order directing each wmember who
has not paid the assessment pursuant to the order to show
cause why the liguidator should not pursue 23 Jjudgment
therefor.

{4} The Jligquidator shall! give notice of the order to
show cause by publication andg by first-class mail to each

member liable thereunder mailed to his last-known address s
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it appears on the insurer's records at least 20 days before
the return day of the order to show cause.

{5) (a} If a3 member does not appaar and serve duly
verified objections wupon the tYigquidator on or before the
return day of the order to show cause under subsection (3)¢
the court shall make an order adjudging the member liable
for the amount of the assessment ajainst hims pursuant to
subsection ({3)s together with costse ond the liguidator
shall have a judgment against the member therefore

(b} If on or bhefore such return daye the member
appears and serves duly verified objections wupon the
liquidators the commissioner way hear and determine the
matter or may appoint a referee to hear it and make such
order as the facts warrants [f the commissioner determines
that such objections do not warrant relief from assessments
the member may request the court to review the wmatter and
vacate the order to show causes

(6) The ligquidator may enforce any order or collect
any judgeent under subsection {(5) by any lawful means.

Section 32. Reinsurer®s Tiability. The amount
recoverable by the liquidator from reinsurers may not be
reduced as a result of delinquency proceedingsy regardless
of any provision in the reinsurance contract or other
aqreement. Payment made directly to 4n  insured or other

creditor may not diminish the reinsurer®s obligation to the

-56- SB 80
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insurer*s estate except when the reinsurance contract
provided for direct coverage of 3 named insured and the
payment was made in discharge of that obligatione

Section 33. Recovery of premiums oweds (1) (a) An
agent or any other person responsible for the payment of A
premiumes other than the insureds shall be obliqgated to pay
any wuapaig premium for the full polsicy term due the insurer
at the time of the declaration of insolvencys whether earned
or unearneds 3s shown on the records of the insurere The
liquidator may recover from such person any part of an
unearned premium that represents commission of such persone
Credits or setoffs or hoth may not be allowed to an agent
for any amounts advanced to the insurer by the agent on
benhalf of but in the absence of a payment by the insureds

(b} An insured shall pay any unpaid earned premiam due
the insurer ot the time of the declaration of insolyencyo as
shown on the records of the insurer.

{2) upon satisfactory evidence of a violation of this

_sections the commissioner may pursue either one or both of

the following courses of action:?

ta} suspand or revoke or refuse to renew the Yicenses
of any offending party,;

(b} impose & penalty of not more than $1,000 for each
act in violation of this section hy such partye

({3} Before the commissioner may take any action as set
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forth in subsection (2)+ he shall give written notice to the
persony companye associationy or exchange accused of
violating the lawe stating specifically the nature of the
allegyed wviolation and fixing a time and places at least 10
days thereafters when a hearing on the matter shall be held.
After such hearing or upon failure of the accused to appear
at  such hearings the commissionery if he finds a violations
shall impose such penalties under subsection (2) as he
considers advisables.

(4) 4When the commissioner takes action in any of the
ways set out in subsection (2)+ the party aggrieved may
appeal from the action to the district courte.

Section 34 ‘Domiciliary liquidator®s proposal to
gistribute assetse (1) Within 120 days of a final
determination of insolvency of an insurer by a court of
competent jurisdiction of this states the Jliguidator shall
maxe application to the court for agproval of a proposal to
disburse assets out of marshalled assetsy from time to time
as such asscts become availables to a guaranty association
or foureign guaranty association having obligations bhecause
of such insolvencye If the liquidétor determines that there
are insufficient assets to disburses the application
required Dby this section shall be considered satisfied by a
filing by the Jliquidater stating tne gseasons for this

determinations
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{2} The proposal shall at Jeast include provisions
for:

[a) reserving amounts for the paymant of expenses of
administration and the payment of claims of secured
creditorss to the extent of the value of the security helds
and claims folling within the priorities established in
{section 42)es classes 1 and 23

{b) disbursement of the assets marshalled to date and
subsequent disbursement of assets as they becowe availables

{c} equitable allocation of dishursements to each of
the gquaranty associations and foreign guaranty associations
entitled thereto;

{¢) the securing by the liquidator from each of the
associations entitled to disbur;e-ents pursuant to this
section of an agreement to return to the liquidator such
assetss together with income earned on assets previously
disburseds as may be required to pay claims of secured
creditors and claims falling within the priorities
established in [section 42] in accordance with such
priorities {no tond may be required of any such
association}; and

{e) a full report to he made by each Jassociation to
the liquidator accounting for all assets so disbursed to the
associations all disbursements made therefromy any interest

varned hy the association on such gassetss and any other
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matter as the court may directe

(3) The liquidator's proposal shall provide for
gishursements to the associations in amounts estimated at
least equal to the claim payments made or to be made thereby
for which such associations could assert a claim against the
liquidater and shall further provide that if the assets
avaitable for disbursement from time to time do not equal or
exceed the amount of such claim payments made or to be made
by the associations then disbursements shall be in the
amount of available assets.

{€) The liquidator®s proposal shalls with respect to
an insolvent insurer writing life or heaith insurance or
annuitiese provide for disbursements of assets to any
guaranty association or any foreign guaranty association
covering Yife or health insurance or annuities or to any
other entity or organization vrveinsurings assumings or
yuaranteeing policies or contracts of insurance under the
acts creating such associationse

(5) MNotice of such application shall be given to the
association in and to the commissioners of insdrance of each
of the statess Any notice shall be considered to have been
given when deposited in the United States certified mailse
first-class postage prepaide at least 30 days prior to
submission of such application tc the courte Action on the

application may be takem by the court provided the 2above
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rcejuired notice has been given and provided further that the
tiquidator®s proposal complies with subsections {2})(a) and
(2)(L)e

Section 3%« Filing of claimse {1) Proof of all claims
shall be filed with the tiquidator in the form required by
[section 30] on or before the last day for filing specified
in the notice required under [section 22]s except that proof
of claims for cash surrender values or other investment
values in life insurance and annuities need not be filed
uniess the liquidator requirese

(2} The liquidator may permit a claimant making a late
filing to share in distributionss whether past or futures as
if he were not lates to the extent that any such payment
will not prejudice the orderly administration of the
liquidations under the following circumstances:

(a) the existence of ¢the claim was not known to the
claimant and his claim was filed as promptly after Jlearning
of it as reasonably possible;

{b) a transfer to a creditor was avoided under
[sections 26 through 28] or was voluntarily surrendered
under [section 29]s and the filing satisfies the conditions
of [section 29]; and

{(c} the valuation under [section 41] of security held
by a secured creditor shows a deficiencys which is filed

within 30 days after the valuatione.
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{3) The liguidator shall permit late filing cltaims to
share in distributionss whether past or futures as if they
were not lates if such c¢laims are claims of a gquaranty
associgtion ar foreiyn guardnty association for
reimbursement of covered claims paid or expenses incurreds
or boths subseyuent to the last day for fiting where such
payments were made and expenses incurred as provided by law.

{(4) The liquidator may consider any claim filted 1late
whith is not covered by subsection {2) and permit it to
receive distributions which are subsequently declared on any
claims of the same or ltower priority if the payment does not
prejudice the orderly administration of the liquidatione The
late-filing claimant shall receives at each distributiony
the same percentuge of the amount d4liowed on his claim as is
then being paid to claimants of any lower priority. This
shall continue until) his claim has been paid in full,

Section 3ve Proof of claime (1) Proof of claim shall
consist oOF a statement signed by the claimant that includes
all of the following that are applicable:

{a) the particulars of the claim including the
consideration yiven for it;

{b) the identity and amount of the security on the
claims

(c) the payments made on the debtse if any;

{d) that the sum claimed is justly owing and that
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there is no setoffs counterclaims or defense to the claim;

(e) any right of priority of payment or other specific
right asserted by the claimants;

(fy a copy of the written instrument which is the
foundation of the claim;

{(3) the name and address of the claimant and the
attorney who represents hime if danye

{2) HNo claim need be considered or allowed if it does
not contain 31l the information in subsection (1} which may
be applicable. The liguidator may require that a prescribed
form Dbe wused and wmay require that other information and
documents be included.

(3) At any time the Jliquidator may request the
claimant to present information or evidence supplementary to
that required wunder subsection {1} and may take testimony
under oathy require production of affidavits or depositionse
or otherwise obtain additional information or evidence.

{4) No judyment or arder ajainst an insured or the
insurer entered after the date of filing of a successful
petition for liquidation and no judgment or order against an
tnsuyred or the insurer entered 3at any time by default or by
collusion need be considered 3s evidence of liability or of
quantum of damagese. No judgment or order against an insured
or the insurer entered within & months before the filing of

the petition need be considered as evidence of liability or
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of the quantum of damagese

t95) A1l claims of a quaranty association or foreign
Juaranty association shall be in such farm and contain such
substantiation as may be agreed to by the association and
the liguidatore

Section 37 Special claimse (1) The claim of a third
party which is <contingent only on his first obtaining a
judgment against the insured shal) be considered and allowed
as if there were no such contingencye

(2) A claim may be allowad even if contingents if it
is filed in accordance with [section 35]« It may be allowed
and may participate in a1l distribuytions declared after it
is filed to the extent that it does not prejudice the
orderly administration of the liquidation.

(3} Claims that are due except for the passage of time
shall be treated as absolute claims are treatedr except that
such claims may be discounted at the legal rate of interest.

{9) Claims made under employment contracts by
directorse principal officersey or persons in fact performing
simitar functions or having similar powers are limited to
payment for services rendered prior to the issuince of any

order of rehabilitation or liquidation under [section 13 or

18 Ja
Section 36. Special provisions for third-party claimsa
(1) Whenever any third party asserts a cause of action
~64- 58 80
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against an insured of an insurer in liquidatione the third
party may file a claim with the liguidator.

{2y whether or not the third party files a claims the
insured may file a <claim on his own behalf in the
liquidation. If the insured fails to file a <claim by the
date for filing claims specified in the order of liguicdation
or within 60 days after mailing of the notice required by
[section 22)s whichever is latere he is an unexcused late
filere

{3} The 1liquidator shall! make his recommendations to
the court under [section &2)s for the allowance of an
insured's claim under subsection (2)¢ after consideration of
the probable outcome of any pending action against the
insured on which the claim is baseds the probable darages
recoverable in the actiony and the probable cos*s and
expenses of defensees After allowance by the courts the
liguidator shall withhold any dividends payable on the
claims pending the outcome of 1litigation and neqotiation
with the insurede Whenaver it seems appropriatey he shall
reconsider the claim on the bases of additional information
and amend his recommendations to the courte The insured
shall be afforded the same notice and opportunity to be
heard on all changes in the recommendation as in its initial
determinations The court may amend its allowance as it

thinks appropriates As <claims against the insured are
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settled or barreds the insured shall be paide from the
amount withhelds the same percentage dividend as was paid on
other claims of like propertys based on the lesser of the
amount actually recovered from the insured by action or paid
by agreement plus the reasonable costs and expenses of
defenses or the amount allowed on the claims by the court.
After all claims are settled or barrede any Sum remaining
from the amount withheld shall revert to the undistributed
assets of the insurers Delay in final payment under this
subsaction shall not be a reason for unreasonable delay of
final distribution and discharge of the liquidatore.

{4) If several claims founded upon one policy are
fileds whether by ‘third parties or as claims by the insured
unger this section and the aggregate allowed amount of the
claims to which the same limit of liability in the policy is
applicable exceeds that timits each claim as allowed shatll
be reduced in the samc proportion so that the total equals
the policy Vimite Claims by the insured shall be evaluated
as in subsection {3)e If any insured®s claim is subsequently
reduced dnder subsection {(3)e the amount thus freed shall be
apportioned ratably among the claims which have been reduced
under this subsection.

{51 #No claim may be presented under this section if it
is or may be covered by any quaranty association or foreign

guaranty assoCiation.
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Section 39, Disputed claimse (1) Wwhen a claim is
denied in whole or in part by the liguidators written notice
of the determination shall be yiven to the claimant or his
attorney by fifst-ilass mail at the address shown in the
proof of claime Within 60 days from the maiting of the
notices the claimant may file his objections with the
liquidatore If no such filing is mades the claimant may not
further object to the determination.

{2) Whenevaer objections are filed with the 1liquidator
and the liquidator does not alter his denial of the claim as
3 result of the objectionsy the liquidator shall ask the
court for a hearing as soon as practicable and give notice
of the hearing by first-class mail to the claimant or his
attorney and to any other opersons directly affecteds not
tess tham 10 or wmore than 30 days before the date of the
hearinge The matter may be heard by ¢the court or by a
court-appointed referee who shall submit findings of fact
along with his recommendations

Section 40. Claims of suretye MWhenever a creditor
whose claim against an insurer is secureds in whole or in
parte by tne undertaking of another person fails to prove
and fite that claims the other person may do so in the
creditor®s name and shall be subrogated to the rights of the
creditors whether the claim has veen filed by the <creditor

or by the other person in the creditor's names to the extent
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that he discharqges the undertakinge Howevere in the absence
of an agreement with the creditor to the contrarys the other
person sha¥l not be entitled to any distribution until the
amount paid to the creditor on the undertaking plus the
distributions paid on the claim from the insurer®s estate to
the creditor equals the amount of the entire claim of the
creditor. Any excess received by the creditor shall be held
by him in trust for such other person. The term “other
person®™s as used in this sectiony is not intended to apply
to a quaranty association or foreign guaranty association.

Section &l. Secured creditor®s claims. (1) The wvalue
of any security held by a secured creditor shall be
determined in one of the following wayses as the court may
direct:

(a) by converting the same into money according to the
terms of the agreement pursuant to which the security was
delivered to such creditors; or

{b) by agreement s arbitrations compromises ar
litigation between the creditor and the liquidator.

(2) The determination shall be under the supervision
and control of the court with due regard for the
recommendation of the liquidator. The amount so determined
shall be credited upon the secured claims and any deficiency
shall be treated as an wunsecured claime If the claimant

surrenders his security to the liquidators the entire clair
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shall be allowed as if unsecured.

Section 42« Priority of distributionsa The priority of
distribution of claims from the insurer's estate shal) be in
accordance with the order in which each class of claims is
herein set forthe Every claim in each class shall be paid in
full or adequate funds retained for such payment before the
members of the next class receive any paymente Mo subclasses
shall be established within any classe The order of
distribution of claims sha2ll be as follows:

(1} Class l--the costs and expenses of administrations
inctuding but not limited to the following:

{a} the actual and necessary costs of preserving or
recovering the assets of the insurer;

{b) compensation for all services rendered in the
liquidation;

tc} any necessary filing fees;

(d} the fees and mileage payable to witnesses;

{e) reasonahle attorney's fees;

(f} the reasonable expenses of a3 quaranty association
or foreign guaranty association in handling claimse

{2) Class 2--debts due to employees for services
performed to the extent that they do not exceed $140N00 and
represent payment for services performed within 1 year
vefore the filiny of the petition for liguidation. Officers

and directors are not entitled to the benefit of this
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prioritys Such priority is in lieu of any other similar
priority which may be authoriZed by 13w as to wages or
compensatiun of employees.

[3) <Llass 3--all claims unaer rpolicies for losses
incurreds including third-party claimse 31l claims against
the insurer for liability for bodily injury or for injury to
or destruction of tandible property which are not under
policiess and all claims of a guaranty association or
foreign quaranty associatione All claims under tife
insurance and annuity policiess whether for death proceedss
annuity proceedsy or investment values shall be treated as
loss claimse That portion of any losss indemnification for
which is provided .by other benefits or advantages recovered
by the claimante shall not be included in this classs other
than benefits or advantages recovered orf recoverable in
discharge of familial obligations of support or by way of
succession at death or as proceeds of life insurancey or as
yratuitiese No payment by an employer to his employec may be
treated as 3 gratuitye

e} Llass 4--claims wunder nonassessable policies for
gnearned premium of other premiuﬁ refunds and claims of
general creditorse.

{5} Class 5S--claims of the federal or any state or
focat government « Claims. inctuding those of any

yaovernmental body for a4 penalty or farfeitures shall be
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allowed in this class only to the extent of the pecuniary
loss sustained from the acte transactions or proceeding cut
of which the penalty or forfeiture argses with reasonable
and actual costs occasioned therebye The remainder of such
claims shall be postponed to the class of <claiss wunder
subsection (8).

{6) Class b&--ctaims filed Yate or any other claims
other than claims under subsections (7) and (B).

(1Y Class T--surplus or contribution notess or similar
obligationsy and preeium refunds on assessable policiese
Payments to members of domestic putual insurance companies
shall be limited in accordance with 1awe

{8) (lass 9--the <claims of shareholders or other
owNnerse

Section 43. Liquidator's recommendations to the court.
(1) The tiquidator shall review all claims d4uly filed in the
liquidation and m=make such further investigation as he
considers necessorys He may compounds COmpromiscy Or in any
other manner negotiate the amount for which claims will be
recommendeo to the court except where the liquidator is
required by law to accept claims 1s settled by any person or
organizations including any quaranty associdtion or foreign
guaranty associatione. unresolved disputes shall be
determined under ([section 139]e As soon as practicables he

shall present to the court a report of the claims against
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the insurer with his recommendationse The report shaltl
include the name and address of each claimant and the awmount
of the claim finally recommendeds if anye If the insurer has
issued annuities or life insurance policiess the liquidator
shatl report the persons to whoms according to the records
of the insurers amounts are owed as cash surrender values or
other investment value and the amounts owede

{2} The court may approves disapproves or modify the
report on claims by the liquidatore. Reports not modified by
the court within a period of 6C days following submission by
the liguidator shall be treated by the tiguidator as allowed
claimsy subject to later modification or to rultings made by
the «court pursuant to {section 3%9]. No claim under a policy
of insurance shall be allowed for an amount in excess of the
applicable policy limitse

Section &%e Oistribution of assetsa Under the
direction of the courte the ligquidator shall pay
distributions in a wmanner that will assure the proper
recognition of priorities and a reasonable balance between
the expeditious completion of the tliquidation and the
protection of unl iquidated and undetermined claimss
including third-party claimse Distribution of assets in kind
may be made at wvaluations set by agreement Dbdetween the
liquidator and the creditor and approved by the court.

Secrion 45. Uncliaimed and withhneld funds. (1) ALY
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unclaimed funds subject to distribution remaining in the
ligquidator®s hands when he is ready to apply to the court
for lischarges including the amount Jdistributable to any
creditore shareholdere members or other person who is
unknown or cannot be founds shall be deposited with the
state treasurer and shall be paid without interest except in
accordance with [section 42} to the person entitled thereto
or his legal representative upon proof satistactory to the
state treasurer of his right thereto. Any amount on deposit
not claimed within & years from the discharge of the
liquidator shall be considered to have been abandored and
shall be escheated without formal escheat proceedings and be
deposited in the general funde.

{2} All funds withheld wunder [section 3T] and not
distridbuted shall wupon discharge of tha liguidator be
deposited with the state treasurer and paid by his in
accordance with [section 42}« Any sums remaining which under
[section 42] would revert to the undistributed assets aof the
insurer. shall be transferred to the state treasurer and
become the property of the state under subsection (1)»
anless the commissioner in his discretion petitions the
court to reopen the liquidation under [section 4T e

Section 46s. Termination of proceedingse (1) Hhen al
assets justifying the expense of collection and distribution

have been collected and distributed under [this act }s the
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liquidator snall apply to the court for discharqe. The court
may grant the discharge and make any other orderss including
an order to transfer any remaining funds that are uneconomic
to distributes as may be considered appropridtes

{2) Any other person may apply to the court at any
time Ffor an order under subsection {l)e If the application
is deniedy the applicant shall pay the costs and expenses of
the liguidator in resisting the applicationes including 2
reasonable attorney’s feae

Section &#7. "Reopening liquidation. Afrer the
liguidation proceeding has been terminated and the
liquidator dischargeds the commissioner or other interested
party may at any time petition the district court to reopen
the proceedings for ygood causes including the discovery of
additional assetse If the court is satisfied that there s
Jjustification for reopenings it shall so order.

Section 48, Disposition of records c¢uring and after
termination of liquidation. When it appears to the
commissioner that the records of any insurer in process of
ligquidation or completely liquidated are no longer usefuls
he may recommend to the court and the court shall direct
what records snould be retained for future reference and
what should be destroyeds

Section 49, External audit of the receiver®s bookse

The Jdistrict court mays a3s it considers desirabltey cause
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audits to be made of the books of the commissioner relating
to any receivership established vunder [this act}e and 2
report of each audit shall be filed with the commissioner
and wmith the cour{. The bookse recordse and other documents
of the receivership shall be made available to the auditor
at any time without notice. The expense of each audit shall
be considered a cost of administration of the receivership.

Section S0. d{onservation of property of foreign or
atien insurerss (1) If a domiciliary liquidator has not been
appointeds the commissioner may apply to the district court
by verified petition for an order directing him to act as
conservator to conserve the property of an alien insurer not
domiciled in this state or 2 foreign insurer on any one or
more of the following grounds:

ta} any of the grounds in [section 12}:

{b) that any of its property has been sequestered by
official action in its domiciliary state or in any other
states

(c) that enough of its property has been sequestered
in a foreign country to give reasonable cause to fear that
the insurer is or may become insolvent;

{d} that its certificate of authority to do business
in this state has been revoked or that none was ever issued;

{e) that there are rosidents of this state with

outstanding claims or outstandiny policiess
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{2) when an order is sought under subsection (l)}es the
court shall cause the insurer to be givem such notice and
time to respond thereto as is reasonable under the
circumstancess

(3) The court may issue the order in whatever terms it
considers appropriates The filing or recording of the order
with the clerk of the district court or the clerk and
recorder of the counrty in which the principal business of
the company is located or the county in which its principal
office or place of business is located shall impart the same
notice as a deeds bi)l of sales or other evidence of title
duly filed or recorded with that clerk and recerder would
have impartede.

{4} The conservator may at any time petition for and
the court may grant an order under {section 51] to liquidate
assets of a foreign or alien insurer under conservation ors
if appropriates for an order wunder [sectien 53]s to be
appointed ancillary receiver.

[S5) The conservator may at any time petition the court
for an order terminating conservation of an insurer. If the
court finds that the conservation is no longer necessarye it
shall order the insurer to be restored to possession of its
property and the control of its business. The court may also
mare such finding and issue such order at any time upon

motion of any interested partys but if such motion s
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denieds all costs shall be assessed against such partys

section Sle Liquidation of property of foreign or
alien insurerse (L) If no domiciliary receiver has been
appointedy the commissioner may apply to the district court
by verified petition for an order directing him to liguidate
the assets found in this state of & foreign insurer or an
alien insurer not domiciled in this states on any of the
following grounds:

{a) any of the grounds in [section 12 or 17]; or

(b} any of the grounds specified in subsections {1)(b)
through (1} (d) of [section 50}.

(2) When an order is sought under Subsection {l}s the
court shall cause the insurer to be given notice and time to
respond thereto as reasonable under the Circumstancese

{3) If it appears to the court that the best interests
of creditorsy policyholderss and the public requires the
court may sssue an order to liquidate in whatever terms it
considers appropriates The filing or recording of the order
with the clerk of the district court or the clerk and
recorder of the county in which the principal business of
the company is located or the county in which its principal
office or place of business is located shall impart the same
notice as a deedy bill of saltes or other evidence of title
duly filed or recorded with that cierk and recorder would

have imparteds
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{4) 1f a domiciliary ligquidator is a4ppointed in a
recipgrocal state while a ligquidation is proceeding under
this sectione the liquidator under this section shall
thereafter act as ancillary receiver under [section 53]« |If
4 domiciliary liquidator is appointed in a nonreciprocal
state while a liquidation is proceeding under this sections
the liguidator under this section may petition the court for
permission to act as ancillary receiver under [section 53].

(5) Jn the same grounds as specified in subsection
{l})+ the commissioner may petition any appropriate federal
district court tu be appeointed receiver to liquidate that
portion of the insurer®s assets and business over which the
court will exercise jurisdiction or any lesser part thereof
that the commissicner considers Jdesirable for the protection
of the policyholders and creditors in this statee

(6} The court may order the cogmmissioners when he has
biguidated the assets of a foreiygn or alien insurer wunder
this sections to pay claims of residents of this state
aquinst the insurer under such rules as to the liquidation
of insurers wunder [this act) as 3are otnerwise compatible
with the provisiaons of this sectign.

Section 52+ Oomiciliary liguidators in other statese.
{1} The domiciliary liquidator of an insurer domiciled in a
reciprocdal state shalle except as to special deposits and

security on secured claims under [section S53(3)j» be vested
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by operation of 1aw with the title to all of the assetsy
propertys contractss and rights of actions agents® batancess
and alY of the booksy accountss and other records of the
insurer located in this states The date of vesting shall be
the date of the filting of the petitiony if that date is
specified by the domiciliary law for the vesting of property
in the domiciliary state. Jdtherwises the date of wvesting
shall be the date of entry of the order directing possession
to be takéns The domiciliary liquidator has the immediate
right to recover balances due from agents and to obtain
possession of the bookss accountsy and other records of the
insurer located in this statee He also has the right to
recover all other assets of the insurer located in this
states Sudject ro [section 53].

(2} If a domiciliary liquidator is appointed for an
insurer not domiciled in a reciprocal statees the
commisstoner of this state is vested by operation of ‘taw
with the title to all of the propertys contracts: and riqghts
of action and all of the bookss accountss and other records
of the insurer located in this states at the same time that
the domiciliary liquidator is vested with title in the
domicilee The commissioner of this state may petition for a
conservation or ligquidation order under [section S0 or 5i]
or for an ancillary receivership under [sectien 53] or after

approval by the district court may transfer title to the
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domiciliary liquidatovs as the interests of justice and the
equitable distribution of the assets requires

(3) Claimants teésiding in this state may file claims
with the ligquidator or ancillary receivers if anys in this
state or with the domiciliary Yiguidatory if the domiciliary
law permitss The claims wust be filed on or before the last
date fixed for the fiting of claims in the domiciliary
liquidation proceedings.

Section 53« Ancillary formal proceedings. {1} If >
domiciliary liquidator has beén appovinted For an insurer not
domicited in this statey the commissioner may File a
petition with the district court requesting appointment as
ancillary receiver in this state:

{a} if he Ffinds that there are sufficient assets of
the insurer located in this state to justify the appointment
of an ancillary receiver;

{b) if the protection of creditors or policyhnlders in
this state so requirese

(2} The court may issue an order appointing an
ancillary receiver in whatever terms it considers
appropriata. The Filing or recording of the order with the
recorder of deeds in this state imparts the same notice as a
deeds bilt of saley or other evidence of title duly filed or
recorded with that recorder of deedsa.

t3y when a domiciliary liquidator has been appointed
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in 3 reciprocal states then the ancillary receiver appointed
in tiis state mays whenever necessarys a3id and assist the
domiciliary Jliquidator in recovering assets of the insurer
located in this statee The ancillary receiver shally as soon
as practicables liquidate from their respective securities
those special deposit claims and secured cltaims which are
proved and allowed in the ancillary proceedings in this
state and shall pay the necessary expenses of the
proceedingss He shall promptly transfer alt remaining
assetss bookse accountss and records to the domiciliary
liquidatore Subject to this sections the ancillary receiver
and his deputies shall have the same powers and be subject
to the same duties with respect to the administration of
assets as a liquidator of an insurer domiciled in this
statee

(4} wWhen a domiciliary liquidator has been appointed
in this statees ancillary receivers appointed in reciprocal
states shall haves a3s to assets and bookse Accountse and
otner records in their respective statess corresponding
rightse dutiesy and powers to those provided in subsectioﬁ
[3) for ancitlary receivers appointed in this statec.

Section 54« Ancillary summary proceedingse The
commissioner in his sole discretion may institute
proceedings under [sections 9 throuyh 11] at the reguest of

the commissioner or other appropriate insurance official of

-81- SB BO

10
11
12
13
L4
15
16

17

19
20
21
22

23

23

SR 0QRGs03

the domiciliary state of any foreiyn or alien insurer having
property ltocated in this states

Section 55« {laims of nonresidents aqgainst insurers
domicileo in this statee. (1) In a tiquidation proceeding
begun in this state against an insurer domiciled in this
statey claimants residing in foreign countries 2r in states
not reciprocal states wmust file claims in this states and
claimants residing in reciprocal states wmay file claims
either with the ancillary receiverss if anyse in their
respective statesy Or with the domiciliary liquidatore
(laims must be filed on or before the last date fixed for
the fitiny of <claims in the domiciliary liquidation
proceedinge

(2} Claims belonging Yo claimants residing in
reciprocal states may be proved either in the liquidation
proceeding in this state as provided in [this act} or in
ancillary procecdingses if anys in the reciprocal states. IFf
notice of the claims and opportunity to appear and be heard
is afforded the domicitsary 1liquidator of this state as
provided in [section S6(2}] with respect to ancillary
proceedingse the final allowance of claims hy the courts in
ancillary proceedings in reciprocal states is conclusive as
to amount and as to priority ajainst special deposits or
other security located in such ancillary states but is not

conclusive with respect to pricrities against general assnrts
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under [section 42le

Section S6. Claims of residents against insurers
domiciled in reciprocal states. (1) In a liquidation
proceeding in a reciprocal state against an insurer
domiciled in that states claimants against the insurer who
reside within this state may file claims either with the
ancillary receivers if anys in this state or with the
domiciliary liquidators. Claims must be filed on or before
the last dates fixed for the filing of claims in the
domiciliary liquidation proceeding.s

{2) Claims belonging to claimants residing in this
state may be proved either in the domiciliary state under
the law of that state or in ancillary proceedingss if anys
in this states If 3 claimant elects to prove his claim in
this statey he shall file his cl;i- with the liquidator in
the manner provided in [sections 35 and 356)]. The ancillary
receiver shall make his recommendation to the court 3s under
[section 43]a He shall also arrange a date for hearing if
necessary under [section 39] and shall give notice to the
liquidator in the domiciliary statesy either by certified
mail or by personal service at least 40 days prior to the
date set for hearings {f the domiciliary liquidators within

30 oays after the giving of such notices gives notice in

writing to tne ancillary receiver and 1o the claimante
either by certified mail or by personal service: of his
-R3- s8 %0
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intention to contest the claime¢ he shall be entitled to
appear or to be represented in any proceeding in this state
involving the adjudication of the claims

{33 The final alltowance of the claim by the courts of
this state shall be accepted as conclusive as to amount and
as to priority against special deposits or other security
located in this states

Section 57« Attachments garnishments and levy of
executions During the pendency in this or any other state of
3 liquidation proceedings whether called by that name or
nots Nno action or proceeding in the nature of an attachment.
yarnishments or levy of execution may be commenced or
maintained in this state against the delinquent insurer or
its assetse

Section 58« Interstate priorities. (3] In a
liquidation proceeding in this state involving one or more
reciprocal statess the order of distribution of the
domiciliary state shall control as to all claims of
residents of this and reciprocal statese All claims of
residents of reciprocal states shall be given equal priority
of payment from general assets regardless of where such
assets are located.

{2} The owners of special deposit claims against an
insurer for which a Yiquidator is appointed in this or any

other state is given priority against the special deposits
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in accordance with the statutes governing the creation and
maintenance of the depositss If there is a deficiency in any
depoysit so  that the claims secured by it 3re not fully
discharged from ite the claimants may share in the general
assetss but the sharing shall be deferred until generatl
creditorss and also claimants aqainst other special deposits
whu have received smaller percentages from their respective
special depositse have been paid percentages of their ctaims
equal to the percentage paid from the special deposit.

{3) The owner of a secured claim aqainst an insurer
for which a ligquidator has been appointed in this or any
other state may surrender his security and file his claim as
a yeneral creditors or the claim may be discharged by resort
to the security in accordance with [section 41]s in which
case the deficiencys if anys shall be treated as a claim
against the general assets of the insurer on the samo basis
as claims of unsecured creditors.

Section %9, Subordination of ctaims for
noncooperation. If an ancillary receiver in another state or
foreign countrys whether called by that name or nots fails
to transfer to the domiciliary liquidator in this state any
assets within his contro} other than special depositss
diminished only by the expenses of the ancillary
receiverships if anys the claims filed in the ancillary

receivershipy other than special deposit claims or secured
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claimss shall be placed in the class of claims under
[section 42(7T) ]

Section 60« Severabilitye If a part of this act is
invalids al1Y valid parts that are severable from the invalid
part remain in effecte If a part of this act is invalid in
one or more of its applticationss the part remains in effect
in 311 wvalid applications that are severahle from the
invalid applicationss

Section 6i. Repealer. Sections 33-2-901 through
33-2-9484 MCAy are repealed.

~End-
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