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CHAPTER NO. 641 . m

SENATE BILL NO. 76
INTRODUCED BY BOYLAN, TURNAGE, GALT,

GRAHAM, KOLSTAD, CONOVER, MANLEY, SEVERSON,
THIESSEN, DOVER, NELSON, E. SMITH, S. BROWN

BY REQUEST OF THE SUBCOMMITTEE ON WATER RIGHTS

IN THE SENATE

January 8, 1979 Introduced and referred to
Committee on Agriculture,
Livestock, and Irrigation.

January 9, 1979 Fiscal note requested.
January 17, 1979 Fiscal note returned.
January 30, 1979 Committee recommend bill

do pass as amended. Report adopte

February 1, 1979 Printed and placed on

members' desks.
February 2, 1979 Second reading, do pass.
February 3, 1979 Considered correctly engrossed.
February 5, 1979 Third reading, passed;

Transmitted to second house.

IN THE HOUSE

February 6, 1979 Introduced and referred to
Committee on Agriculture,
Livestock, and Irrigation.

February 7, 1979 Rereferred to Select Committee
on Water.
April 6, 1979 Committee recommend bill be

concurred in as amended.
Report adopted.



April 7, 1979

April 9, 1979

April 10, 1979

April 18, 1979

April 19, 1979

Second reading, concurred in.

On motion rules suspended
and bill placed on third reading
this day.

Third reading, concurred in as
amended.

IN THE SENATE

Returned from second house.
Concurred in as amended.

On motion rules temporarily
suspended to accept House amendments
for consideration on second reading.
Motion adopted.

Second reading, amendments rejected.

On motion Free Joint Conference
Committee requested.

Free Joint Conference Committee
appointed.

Free Joint Conference Committee
reported.

Second reading, adopted.

On motion rules suspended.
Bill placed on Calendar for
third reading this day.
Third reading, adopted.

Sent to enrolling.

Reported correctly enrolled.
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1 1 determine the sites of the offices of the water courtse

2 INTRODUCED BY 2 NEW SECTIONe Section 2. HWater court districts
3 3Y REQUEST OF I“HYSL/ 3 defineds (1} There are four water court districts whose
& ;;;Z‘ - 4 boundaries are formed by the natural divides between

VA, v

5 A BILL FOR AN ACT ENTITLED: AN ACT TO ADJUDICAYE CLALIMS Dtl2h‘“// 5 drainages and the borders of the state of Montana and which
& EXISTING WATER RIGHTS IN MORTANA; AMENGING SECTIONS 3-1-101 ‘.t.‘g & are described as follows:

7 3-1-102, 3-1-10C1s 3-1-1010s 19-5-301s 19-5-404s A5-2-1% 7 (a) The Yellowstone River Basin water court district
8 85-2-112y  85-~2-113y  85-2-11l4s B5-2-401, B5-2-405, AND 8 consists of those areas drained by the Yellowstone and
9 85-2-406s MCA; REPEALING SECTIONS 85-2-201 THRNUCH 85-2-210. ) Little Missouri Rivers and any remaining areas in Carter
10 MCA; AND PROVIDING AN EFFECTIVE DATE." 10 Countys.

11 11 {b) The Lower Missouri River Basin water court
12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE DF “ONTANA: 12 district consists of those areas drained by the Missouri
13 NEW SECTIONS Section le Water courts established. (1) 13 River from below the mouth of the Marias River and any
14 To adjudicate existing water rightsy a system of water 14 remaining areas in Glacier and Sheridan Countiese.

15 courts is establishede A water court shall be presided over 15 (c) The Upper MNissouri River Basin water court
16 by a water judge. 16 district consists of those areas drained by the ¥issouri
17 (2} There shall be one water judge for each water 37 River to below the mouth of the Marias Rivere

18 court districte A water judge may sit in any district. 18 (d} The Clark Fork River Basin water court district
19 (3} The governor shall designate one water judge to 19 consists of the areas drained by the Clark Fork Rivery the
20 serve as chief water judgee. The chief water judye wmay 20 Kootenai River ¢nd &ny remaining areas in tincoln County.

21 distribute caseloads among the several water judges on an 21 {2} ¥henever a question arises concerning which water
22 equitable basise The chief water judge shall be assigned to 22 court has jurisdiction over adjudication of an existing
23 a district and shall hear cases in that district on an 23 rights the question shall be settled through consultation
Z4 equitable basis with the other judges. The chief water 24 with thc water judges involveds subject to review by the
25 judge in consultation with the other water judges shall 25 chief water judge.
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MEM SECTIQNe Section 3. Salarys expensess and
retirement of water judgese. (1) A water judge is entitled to
the salary and expenses authorized by Yaw for district
judgess.

{Z) A water judge shal¥ participate in the Montana
judges* retirement system established in FTitle 19+ chapter
Ss on the same basis as a district court judge.

MEW SECTION. Section &e Jurisdiction of the water
courte (1) A water court has exclusive jurisdiction in
matters arising in relation to the determination and
interpretation of existing water rights under {this act].
It is the intent of the legislature that 3)1 such matters be
brought in or immediately transferred to a water «court
unless witnesses have been sworn and testimony has been
taken by the district courte

{2) The jurisdiction of the water court includes
jurisdiction to appoint and supervise water commissioners in
the same manner as authorized for district judges.

{3) The district court shall assume jurisdiction over
enforcement of the provisions of a final decree issued as
provided in [section 24 of this act]e

NEM SECTIONe Section 5« Procedure. {1} The water
court shall make ruleses including rules of evidences
necessary to accomplish the purposes of [this act].

(2} Except as wmay be specifically provided in this
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sections procedures established in Title 25 applicable to
civil procedure in the district court apply to the water
courte

(3} The use of discovery in cases before the water
court may be exercised only to the extent specifically
authorized by order of the water courte

NEMW_SECTINN, Section 6. Disgualification of water
judgee (1) A water judge wmay disqualify himself in any
proceeding in which his impartiality wmight reasonably be

questionedas

fr]

{2) A water judge may also disqualify hiaself in th
following circumstances:

{1 if ha kas o perscnal bias or prejudice concerning
a yparty or personal knowledge of disputed evidentiary facts
concerning the proceeding;

{b) if in private practice he served as a lawyer in
the m3tter in controversy or a lawyer with whom he
previcusly practiced law served during such association as a
tawyer concerning the matter or the judge or the Tawyer bas
been a moterial witness concerning it;

(c)} if he has served in governmental employment and in
such capacity participated as counsels advisers or material
witness concerning the proceeding or expressed an opinion
concerning the merits of the particular case in controversy;

{dy if he knows that hey individually or as a
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fiduciarys or his spouse or minar child residing in his
household has a financial interest in the subject matter in
controversy or in a party to the proceeding or any other
interest that could be substantially Jaffected by the outcome
of the proceedingi or

(e} if he or his spouse or a person within the third
deqgree of relationship to either of them (as calculated
according to 12-11-101 through 72-11-105) or the spouse of
such a person:

{i) is a party to the proceeding or an officers
directors or trustee of a party;

(ii} is known by the judge to have an interest that
could be substantially affected by the outcowe of the
proceeding;

(iii) is to the judge's knowledge 1likely to be a
material witness in the proceeding.

(3) A water judge should inform himself about his
personal and fiduciary financial interests and make a
reasonable effort to inform himself about the personal
financial interests of his spoﬁse and minor children
residing in his household.

(4) For the purposes of this section the following
definitions apply:

{a) ™“Procuveding™ inctudes prehearinge hearingy

appellate reviews or other stages of adjudication.
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(b} “Fiduciary" includes such relationships as
executors administrators trusteer or quardiane

(c) ™Financial interest™ means ownership of a legal or
equitable interests however smalls or a relationship as
directory advisers or other active participant in the
affairs of a partys except that:

(i) ownership in a wmutual or common investment fund
that holds securities is not a financial interest in such
securities wunless the judge participates in the management

of the fundj

{ii) an office in an educational, reliqgiousy
charitables fraternals or civic organization is not a
financial interest in securities held by the organization;

{iii) the oproprietary liInterest of a policyholder in a
mutual insurance company or a depositor in a mutual savings
association or a similar proprietary interest is a financial
interest in the organization only if the outcome of the
proceeding could substantially affect the value of the
interest; and

tiv) owners: ip of government securities is a financial
interest in the issuer only if the cutcome of the proceeding
could substantialiy affect the value of the securities.

{5) A water judge may accept from the parties to the
proceeding a waiver of any ground for disqualification if it
is preceded by a full disclosure on the record of the basis

—H—
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for disqualificatione

(6) The procedure for disqualification of a water
judge specified in this section is exclusive.

MNEW SECTIONs Section 7. Appeals from water courte The
supreme court has exclusive jurisdiction over appeals from a
water courte Appeal procedures shall be governed by the
#ontana Rules of Appellate Civil Procedures

NER SECTIQN. Section 8. Qualifications of a water
judges To be eligible to serve as a water judges 3 person
must have the qualifications of a district court judge
required by Article VIIe section 9y subsections (1} through
{3)+ of the constitution of Montana. A water judge shall
reside within the state.

BEW SECTIQNe Section 9. Creatione

functions and termination of water judge nominating

compositions

commissions (1) A water judge nowinating commission is
created. Its function is to provide the governor with
nominees for appointment as water judgese. The commission
shall be composed of seven mewbers appointed as follows:

{a) two members of the house of representatives
appointed by the speakers not more than one of whom is from
the same political party;

(b) two members of the sena2te appointed by the
presidents not more than one of whom is from the same

political party;
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{c) one member appointed by the governor;

{d) one mcmber appointed by the supreme court;

(¢) one mewmber appointed by the board of directors of
the state bar of Montanae

{2) Appointments shall be made [within 30 days of the
effective date of this section].

{31) In the event of & vacancys the position shall be
fitled as in the manner of the original appointmente

(4) The water judge nominating commission shall mseet
as often as reguired to select the nomineess The
commission shall nominate three persons for the position of
chief water judge and five persons for positions as water
judiese

{5) The water judge nowminating commission shall
organize itself and conduct its business under the
procedures provided for the nominating commission.

{6} Upon the acceptance of appointment by nominees as
water judges in each woter court districty the water judge
nominating commission ceases to existes Thereafter
nomination and appointment of water judges shall be as
provided for district court judge.

{T) Not Jlater than July ls 1979 the governor shall
appoint a chief water judije and three other water judjes
from among 1lists of nominees presented by the water judge

nominating COmMMisSionNe

-8
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MEW SECTION. Section 10« Appointment of water judges
to fill vacancye (1) If 3 vacancy occurss the governor shal?l
appoint a person to complete the unexpired term in the same
manner as provided for the appointment of a district juodqe.

(2) Appointments to subsequent terms shall be made in
the same manner as filling a vacancye

MEM SECTIDNe Section lle Water judges -— term of
offices The term of office for water judges is from July 1y
1979, to June 30y 198S. After June 30, 1985+ the term of
office of 3 water judge is & years, subject to continuation
of the water court systes by the legisliature.

MNEW SECTIQNe Section 12. C(laim of existing water
right -— filing statement of claim required — exemptions.
(1) A person claiming an existing righte wunless exempted
belows shall file with the water court for the water court
district wherein the diversion occurs no later than June 30y
1983, a statement of claio for eoch water right asserted on
a form provided by the department of natural resources and
conservatione If there is a claimed right with no divisiony
the filina shall be wade in the district where the use
oCCUTSe

2y Claims for existing rights for 1livestock and
domestic uses based upon instream flow or groundwater
sources and <claims for vrights included in a declaration

filed pursuant to the order of a district court issued under

-Q-

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

tC 0094/01

sections 8 and 9 of Chapter 452+ Laws of 1973y as amendeds
are exempt from the filing requirements of subsection (1) of
this sectione Such claims mays howevers be voluntarily
filed.

MEN _SECTIGNs Section 13. Departaent of fish and game
to represent public recreational usese The department of
fish and game shall exclusively represent the public for
purposes of establishing any prior and existing pudblic
recreational use in existing right determinations under
[sections 12 through Z6]» provided that the foregoing shall
not be construed in any manner as a legisilative
determination of whether or not a recreational use sought to
be established prior to July 1y 1973+ is or was a beneficial
usees

MEM SELTIONe Section l4. Statement of claim -
contentse (1) The statement of claim for each right shall
include substantially the following:

(a) the name and maiting address of the claimant;

{b} the name of the watercourse or water source from
which the right to dJdivert or make use of water is claimed,
if available;

{c) the quantities of water and times of use claimed;

{d) the legal descriptiones With reasonable certaintyr
of the point or points of diversion and places of use of

waters;:

~-10-
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(e} the purpose of uses includinge if for Jirrigations
the number of acres irrigated;

(f) the approximate dates of first putting woter to
beneficial use for the various amounts and times claimed in
subsection (c); and

{g) the sworn statement that the clasim set forth is
true and correct to the best of claimant®s knowledge and
betief.

{Zy The claimant wmay submit wmapse platse Bserial
photographss decreesy or other evidence in support of his
claime

NEMW SECTION: Section 15 Abandonment by failure to
file claime The failure to file a claim of an existing right
as required by [section 12] establishes a rebuttable
presumption of abandonment of that righte

MNEH SECTIONe Section l6e Claim to constitute prima
facie evidences A claim of an existing right filed in
accordance with [section 12] constitutes prima facie proof
of its content until the issuance of a fipal decrees

NEW SECTION., Section 1T7. HNotice of requirement to
file claime The department shall provide notice of the
requirement to file a statement of a claim of an existing
water right in substantially the following form:

WATER RIGHTS NOTICE

FAILURE TO FILE A CLAIM AS REQUIRED 3Y LAY WILL RESULT
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IN A REBUTTABLE PRESUMPTION THAT THE WATER RIGHT OR CLAIMED
WATER RIGHT HAS BEEN ABANDONEDe ({This éntroductory sentence
shall be printed in not less thanm 12-point boldface typee)
This is notice of commencement of procedures for the general
adjudication of existing rights to the use of water and of
the reqguirement ¢to file a claim for certain rights. Fvery
persony including but not limited to an individualy
partnershipes associations public or private corporations
city or other municipality, countyes state agency or the
state of Montanas and federal agency or the United States of
Americas asserting e claim to an existing right to the use
of water which would be protected under the law as it
existed prior to July 1y 1973y is notified that a statement
of claim to that right is required to be filed with the
water court for the water court district wherein water is
diverted or used for the right claiwmed no later than June
30y 1983. Claims for stock and domestic uses based upon
instream flow or aroundwater scurces are exempt from this
requirement; howevers claims for such uses may be
vaoluntarily filede Claims filed with the department in A
declaration filed pursuant to the order of a district court
issucd pursuant to sections B and 9 of Chapter 452, Laws of
1973y as amendedsy are alsn exempts

For furtheor informations contact the department of

natural resources and conservations Helenas Montanas for a

~12-
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copy of the law and an explanation of ite.

NEW SECTION, Section 1Bs How notice to be given. To
assure that all persons who wmay claim an existing water
right are notified of the requirement to file a claim of
that rightsy the department of natural resources and
conservation shall give notice as follows:

{1} 1t shall cause a notice printed in not less than
10~point type to be placed in a prominent and conspicuous
place in all daily newspapers of the state and in at least
one newspaper published in each county of the state during
the month of July, 1979 and in April of 1980, 198ls 1932,
and 1983.

{2} 1t shall cause a notice in writing to be placed in
a prominent and conspicuous location in each county
courthouse in the state.

{3) It shall provide a sufficient number of copies of
the notice to the county treasurers before October 15y 1979,
1980+ 1981y and 1982y and the <county treasurers shall
enclose 3 copy of the notice with each stateaent of property
taxes wmaited in 1979y 1980, 1981y and 1982, In the
implementation of this subsections the department shall
provide reimbursement to each county treasurer for the
reasonable additional costs incurred by the treasurer
arising from the dnclusion of the notice required by this

sectione
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t4) It shall provide copies of the notice in writing
to the press services with offices located in Helena during
Julye 1979+ and April of 1980s 1981, 1982, and 1983.

{S) The water court may also in its discretion give
notice in any other manner that will carry out the purposes
of this section.

NEMW SECTIONe Section 19. Fiting fee - special

account c<reatede (1) Each claim filed under [section 12]
shall be accompanied by a fee in the amount of $40s subject
to the following exceptions:

{a) the total fees for all claims filed by one person
in any one water court district may not exceed 34803 and

{b) no fee is required accompanying a claim of an
existing right that is included in a decree of a court in
the state of Montana and which is accompanied by a certified
copy of that decree or verified as otherwise ordered by the
courte

{2) There is established a water right adjudication
account in the earsarked revenue fund of the state treasury.
A1l fees collected under [sections 19 and 221 shall be
deposited in the account to pay the expenses incurred for
administering [this actl.

NEM SECTIONs Section 20. Adjudication of existing
rightse (1) The state of Montana upon relation of the

attorney general shall petition each water court to require

oB 76
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all persons claiming a right within the water court district
to file a claim of the right as provided in [section 12]e

{2) The requirement by the water court to file 3 claim
for an existing right is the first step in proceedings for
the general adjudication of all existing rights to the use
of water which would be protected under the taw as it
existed prior to July 1y 1973.

{3) The water court shall weonitor the claim filing
procedure and make any orders necessary to assure timely and
accurate compliance with the claim filing procedure.

NEW SECTIDN, Section 21. Department assistance to
water courte The department, subject to the direction of the
water courtes shalls without cost to the water court:

{1) provide such information and assistance as may be
required by the water court to adjudicate claims of existing
rights;

{Z) establish information and assistance programs to
aid claimants in the filing of claims for existing rights
required by [section 12]};

{3} conduct field investigations of randomly selected
claims or claims that the water court determines warrant
investigation; and

{4) provide the water courts with 211 information in
its possession bearing upon existing rightse

NEW SECTION, Section 22« Preliminary decrees {1y
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Within a reasonable time after June 30s 1983, the water
court shall issue a preliminary decrees The preliminary
decree shall be based on the data submitted by the
department and on any additional data obtained by the courte

(2) The preliminary decree shall contain the
information and make the determinationsey findingss and
conclusions required for the final decree under [section
24}

t3) The water court shall send a copy of the

preliminary decree to the departments and the court shall

serve by mail a notice of availability of the preliminary
decree to each person named in the preliaminary decrees The
clerk or person designated by the court to mail the notice
shall esadke a general certificate of mailing certifying that
a copy of the notice has been placed in the United States
maile postage prepaids addressed to each party in the
preliminary decreee. Such certificate shall be conclusive
evidence of due and legal notice of entry of decrees

{4} Any person wmay obtain a copy of the preliminary
decreec upon payment of a fee of 370 to the water courte

NEM SECTION. Section 3. Hearing on preliminary
decrees {l) Upon objection to the preliminary decree by the
Jepartments 5 nerson named in the preliminary fecrees or any
other persons for good cause showne The department or such

person is entitled to & hearing thereon before the water

-16-
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COUrte

{2y [f a3 hearing is reguestedy, such request must be
filed with the water court within 90 days after notice of
entry of the preliminary decree. The water court shalls for
goad cause showns extend this time limit an additional 30
days if application for the extension is wade within 90 days
after notice of entry of the preliminary decreee

{3) The request for a hearing shall contain a precise
statement of the findings and conctusions in the preliminary
decree with which the department or person reguesting the
hearing disagreese The request shall specify the paragraphs
and pages containing the findings and conclusions to which
objection is madee The request shall state the specific
grounds and evidence on which the objections are baseds

{4) Upon expiration of the time for filing objections
and upon receipt of a request for a hearinge the court shall
notify each party named in the preliminary decree that a
hearing has been requested. The court shall fix a day when
311 parties who wish to participate in future gproceedings
must appear or file a statemente. The court shall then set »
date for o hearinge. The court may conduct individual or
consolidated hearingse A hearing shall be conducted as for
other civil actionse

MEW SECTIONe Section 24« Final decree. (1) The water

court shalls on the baesis of the preliminary decree and on
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the basis of any hearing that may have been helds enter a
final decree affirming or modifying the preliminary decree.
If no request for a hearing is filed within the time
alloweds the preliminary decree automatically becomes finale
and the court shall enter it as the final decree.

12) The final decree shall establish the existing
rights and priorities within the water court district of
persons required by ({section 12} to file a3 claim for an
existing right and of persons who fiied declarations
pursuant to an order of a district court issued under
sections 8 and 9 of Chapter 452+ Laws of 1973.

(3) The final decree shall state the findings of fact,
along with any conclusions of laws upon which the existing
rights and priorities of sach person named in the decree are
basede

{4) For each person who is found to have an existing
righty the final decree shall state:

{3a) the pame and post-office address of the owner of
the right;

{b) the amount of waters rotes and volumer included in
the right;

{c) the date of priority of the right;

{(d) the opurpose for which the water included in the
right is used;

(e) the place of use and a description of the landy if

-18-
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anye to which the right is appurtenant;

(f) the source of the water inctuded in the right;

{g) the place and means of diversion;

{h} the inclusive daetes during which the water is used
each year;

(i} any other information necessary to fully define
the nature and extent of the rights

NEW SECTIONe Section 25. Appeals from final decrees
(1) A person whose existing rights and pricrities are
determined in the final decree may appeal the determination
only if:

(3) he reguested a hearing and appeared and entered
objections to the preliminary decree; or

{b) his rights as determined in the preliminary decree
were altered as the result of 2 hearing requested by another
persone

(2) An appeal from the final decree shall be taken as
provided by the Montana Rules of Appellate Livil Procedure.

MNEW SECTIONe Section 26e Certificate of water right.
When a final decree is entereds the court shall send a copy
to the departments The department shall on the basis of the
final decree issue a certificate of water right to each
person decreed an existing righte The original of thne
certificate shall be sent to the county clerk and recorder

of the county where the point of diversion or place of use
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is located for recordatione The department shall keep a
copy of the certificate in its office in Helenae Afrer
recordations tho clerk and recorder shall send the
certificate to the person to whom the right is decreed.

Section 2T« Section 3-1-10ls MCAs is amended to read:

*3-1-101. The several courts of this state. The
following are courts of justice of this state:

(1) the court of impeachmenty which is the senate;

{2) the suprese court;

(3) the district courts;

{4} _the water courts;

t4%15) the justices® courts;

t54i6]) the city courts and such other inferior courts
as the legislature may establish in any incorporated city or
town."

Section 28+ Section 3-1-102s MCAs is amended to read:

"3-1-102« Courts of recorde. The court of impeachment,
the supreme courte the district courtses the water courtse
and the municipal courts are courts of recorde"

Section 29« Section 3-1-100ls MCAsy is amended to read:

*3-1-1001. Creationsy compositiones and function of
commissione A judicial nomination commission for the state
of Montana is created. Its function is to provide the
governor with a 1list of candidates for nomination to fil}

any wvacancy on the supreme courty or any district courts _Qr
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a water court of the state of Montana. The commission shall
be composed of seven members as follows:

(1) four 13y members who are neither judges nor
attorneysy active or retiredy who r2side in different
geographical areas of the states and each of whom s
representative of a different industryy husinesse or
professions whether actively so engaged or retireds who
shall be appointed by the governor;

{2) two attorpeys actively engaged in the practice of
Yaws one from each congressional districts who shall be
appointed by the supreme court;

(3) one district judge elected by the district judges
under an elective procedure initiated and conducted by the
supreme court and certified to such election by the chief
justice of the supreme courts The election shall be
considered an appointment for the purposes of this part.”

Section 30. Section 3-1-1010¢ MCAy is amended to read:

#3-1-1010es List submitted to governor. The commission
shall meet forthwith after @ vacancy occurs on the supremse
courty or 3 district court: or 3 mater coyrt and submit to
the governcr within 30 days from the date of the wvacancy a
list of not less than threce or more than five persons.”™

Section 31« Section 19-5-301y MCAy is amended to read:

"19-5-301. Menbershipe (1} A judge ur justice who was

a member of the PELRS prior to March 2y 19¢7, may elect to
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remain under that system by notifying the public employees®
retiresent board in writing of the election on or before
October 1+ 1967

{2) Every other judge of 3 district courts: watec
courts or justice of the supreme court must be a meaber of
the Montana judges® retirement system.®

Section 32. Section 19-5-40%s MCAs is amended to read:

®19-5-404. Contributions by the state. The state of
Montana shall contribute monthly to the fund a sum equal to
6% of the salary of each membere In addition. the clerk of
each district court shall transmit 602 of the fees collected
under 25-1-201 to the states which shall first deposit in
the fund an amount egual to 20% of the salaries paid to
district judgesy water julgess and supreme court justices
who are covered by the judges® retirement system and then
deposit the balance in the state general funde The clerk of
the supreme court shall pay one~fourth of the fees collected
under 3-2-403 to the public employees® retirement division
of the department of administration to be credited to the
fund."

Section 33. Section B5-2-102¢+ HCA,y is amended to read:

*85-2-102« Definitionse Unless the context requires
otherwisese in this chapter the following definitions apply:

(1) ™Appropriate® means to divert, impounds or

withdraw {including by stock for stock water) a quantity of

-22-
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water ors in the case of a public agencys to reserve water
in accordance with 85-2-316.

(2) ™3eneficial use™ means a usz of witer for the
benefit of the appropriatory other personss or the nublice
including but not limited to agricultural (including stock
water)s domestice fish and wildlifes industriale irrigationy
minings m®municipals powers and recreational usese. A use of
water for slurry to export coal from Montana is not a
beneficial uses Slurry is a mixture of water and insoluble

matters

{3) *Board™ means the board of natural resources and
conservation provided for in 2-15-3302.

{4) “Certificate®™ means ¢he g certificate of water
right issued by the department under--85-2-2i8y--subsections
t1-end-t23-of-85-2-386v-ond-85—2-3%5.

{5) ™"Declaration® wmeans the decaration of an existing
right filed with the department under 8&5-2—283 sectjon 8s
Lhapter 452+ Laws of 1973.

(6) "Department™ means the department of natural
resources and conservation provided for in Title 2y chapter
15% part 33s

(7) ™Existing right™ means a right to the use of water
which would be protected under the Yaw as it existed prior
to July 1y 1973.

{8) “Groundwater” means any water beneath the land
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surface or beneath the bed of 2 streams lakes reservoirs or
other bady of surface waters and which is not a part of that
surface watere

{9) “Permit™ mecans the permit to appropriate issued by
the departeent under 85-2-301 through 85-2-303 and 85~7-205
through 85-2-314.

{10) *“Person™ means an individualy asscciations
partnerships corporations state agencys poltiticatl
subdivisions the United States or any agency thereofs or any
other entitye

{11} "Political subdivision® means any countys
incorporated city or towns public corporations or district
created pursuant to state law or other public body of the
state empowered to appropriate water but not a private
corporations associationy orf groupe

(12) "Waste® means the unreasonable loss of water
through the design or negligent operation of an
appropriation or water distribution facility or the
application of water to anything but a beneficial usea

(13) "water™ means all water of the states surface and
subsurface, regardliess of its character or manner of
occurrencey including geothermal water and diffuse surface
wateras

{l4) "Rell™ means any artificial opening or excavation

in the grounds however mades by which groundwater is sought
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or can be obtained or through which it flows under naturat
pressures or is artificially withdrawn.”

Section 34« Section B85-2-112y MCAs is amended to read:

®35~2-112« Department dutiese The departwment sholl:

{1) enforce and administer this chapter and rules
adopted by the board under £5-2-113;

(2) prescribe proceduress formss and requirements for
applicationsy permitsy certificates, declarationss and
proceedings under this chapter and prescribe the information
to be contained in any applications declarations or other
document to be filed with the department under this chapter;

{3) establish_ and keep in its Helena office a
centralized record system of 2all  existing rights aod a
public record of permitss certificatesy declarationss claims
of existing rightss applicationss and other documents fited
in its office under this chapter;

(%) <cooperate withs assisty advises and coordinate
plans and activities with the federals states and 1local
agencies in matters relating to this chapter;

{5) wupon request by any persons cooperate withs
assisty and advise that person in  matters pertainina  to
measuring water or filing declarations with the departaent
er claims of existing rights with a water court under this
chaptere™

Section 35« Section 85-2-1134 MCAe is amended to read:
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wg5-2-1j3. Board powers and dutiese {1} The board may
prescribe fees or service charges for any public service
rendered by the department under this chapters inctuding
fees for the fiting of applications or for the issuance of
permits and certificatese There shall be no fees for the
filing of declarations or for apy _action taken Dy _the
department _at _the request of a water court or for the
issuance of certificates of existing rightse.

(2) The board may adopt rules necessary to implement
and carry out the purposes and provisions of this chapter.
These rules may include but are not limited to rules teo:

{3) govern the issuance and terms of interim permits
authorizing an applicant for a reqular permit under this
chapter to begin appropriating water immediatelys pending
final approval or cgenial by the department of the
application for a regular permit;

(b} require the owner or operator of appropriation
facilities to install and maintain suitable controlling and
measuring devices;

{c) require ihe owner or operator of appropriation
facilities to report to the department the readings of
measuring devices at reasonable intervals and to file
reports on appropriations; and

(d} regulate the constructions uses and sealing of

wells to prevent the wastes contaminations or pollution of

26~
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groundwatere

{3) The board shall adopt rules providing for and
governing temporary emergency appropriationss without prior
application for a permits necessary to protect lives or
property."

Section 36e Section 85-2-114¢ MCAe is owended to read:

®p5-2-114. Prevention of waste. {1) If the department
ascertainse by a means reasonably considered sufficient by
ity that 3 person is wasting watery using water unlawfullys
or preventing water from moving to another person having a
prior right to use the sames it may petition the dgéstrict
court superwvising the  distcibution _of water among
appropriators from the source to:

{a) regulate the controlling works of an appropriation
as may be necessary to prevent the wasting or unlawful use
of water or to secure water to a person having a prior right
to its use; or

{b) order the person wastings unlawfully usinges or
interfering with another®s rightful use of the water to
cease and desist from doing so and to take such steps as aay
be necessary to remedy the wastee unlawful uses or
interference.

t2) The department may attach to the controlling works
a written notices properly dated and signeds setting forth

the fact that the controlling works have been properly
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rejulated by its which notice shall be legal® notice to all
persons interested #n the appropriation or distribution of
the waters

{3} The department may also direct its own attorney or
regucst the attorney general or county attorney to hring
suit to enjoin such wastes unlawful use, or interference.®

Section 3T« Section 85-2-401s MCAe is amended to read:

®mg5-2-40le Prioritye (1) As between appropriatorss the
first in time is the flrst in rights Priority of

appropriation does not include the right to prevent changes

by later appropriators in the condition of water occurrences

such as the increase or decrease of streamnflow or the
lowering of a water tables artesian pressures or water
levely if the prior appropriator can reasonably exercise his
water right under the changed conditions.

{Z) Priority of appropriation made under this chapter
dates from the filing of an application for a permit with
the departmentes except as otherwise provided in 85-2-301
through B85-2-303s 85-2-3064 85-2-310(3)s and 85-2-313.

(3) Priority of appropriation perfected before July 1
1973y shall be determined as provided in 85—2—281-through
85-2-2346 pgart 2 of this chapter.®

Section 38. Section B5-2-405 MCAs is amended tc read:

"85-r-405., Procedure for declaring appropriation

rights abandoned. {l1) When the department has reason to

_7.8_
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believe that an appropriator may have abandoned his
appropriation right under 85-2-404 or when another
appropriator in the opinion of the department files a walid
claim that he has been or will be injured by the resumption
of use of an appropriation right alleged to have been
sbandoneds the department shall petition the district court
which-detersined—the—existing-rights-in-the-source for the
couaty wherein the diversjon of place of _use of the
appropriation in question js located to hold a2 hearing to
determine whether the appropriation right has been
abandoned« Proceedings under this section shall be congducted
in accordance with the Montana Rules of Civil Procedures ana
appeal shall be taken in accordance with the Montana - Rules
of Appellate Civil Procedure.

{2} At the hearinge the burden of proof shall be on
the department which must establish by a preponderance of
the evidence that the appropriation has been abandoned under
85-2-404a

{3) The determination of the court shall be appended
to the finat decree. The department shall keep 3 copy of the
determination in its office in Helenaa®

Section 3%« Section BS5-2-406y MCAy is amended to read:

"B5-2-40b. Bistrice-couvrt--supervisden Syupervisaor of
water distributione. {1) The district courts shall supervise

the distribution of water among all appropriatorse This
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supervisory authority includes the supervision of all water
commissioners appointed prior or subsequent to July ls 1973.
The supervision shall be governed by the principle that

first in time is first in righte. A district court shall

{(2) wWhen a water distribution controversy arises upon
a source of water in which existing rights have not been
determined according to 85-2-28i-threugh-85-2-236 part 2 of
this chapters any party to the controversy m3y petition the
district mater court for relief. Fne-deporiment-sheait—be
served-with-process-in-asny-proceeding-nnder- this——subsection
snd-—shativ——within-e-reosonshbie—time—therensftery-notify—the
court——whether—i+t——intends—in——its——discretiony—within--=
ressongbie—timer-to—begin-proceedings-to-determine-existing
rights-in—the-sourcey-in-scecordonce——with—part-—2-—of--this
chaptervy—~Fhe-—deparement-——mayy—-~1f—-it-dectines—to-commence
proceedings-to-determine—existing——-rights—in——-the--sovorcery
ntervene——-as-—-a-—perty—in-the-proceadings The district court
from which relief is sought may grant such injunctive or
other relief which is necessary and appropriate to preserve
property rights or the status quo pending the departmentts
deeision——whether-to-determine-existing-rights—+n-the-source
or—the-deportmentis—dectaion-to-intervene-as-as—pertyy-os-the

case—may-bea-if-the-department—does—not-proceed—to-obhtain——n

aB 7L
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determinotion —of-—existing-rightsvy-the-district-court-sheid
settte-onty-the-contreversy-between-the-poeredes jssuapce of
the fingl decreee

{3) A controversy between appropriators from a source
which has been the subject of a general determination of
existing rights under 85-2-201-throuah-85-2-236 part 2 of
this_chapter shall be settled by the district court which
+33ued-the—finel-deeree for 3 county in which a diversion or
place of wuse germane tg the controwersy is lacakede The
order of the district court settling the controversy may not
alter the existing rights and priorities established in the
final decreees In cases involving permits issued by the
departaents the court mnay not omend the respective rights
established in the peramits or atter any terms of the permits
unless the permits are inconsistent or interfere with rights
and priorities established in the final decree. The order
settling the controversy shall be appended toa the final
decrees and a copy shall be filed with the departmente The
department. shall be served with process in  any proceeding
under this subsections and the department mays in its
discretion, intervene in the proceeginge™

Section 40e. Codificatione {1} Sections 1 through 9 and
section 11 of this 2act are intended to be «codifiad 5s an
integral part of Title 34 and the provisions contained in

Title 3 apply to this acte
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{2) Sections 12 through 26 are intunded to be codified
2% In  integral part of Title 8%y chapter '» 3d  the
provisions contained in Title 25, chapter 2e poly to this
acte

{3) If the provisions of this act are not cadifiud as
stated abeoves the cade commissioner shall add to the MCAs if
necoessarys  statutory language to convey the intent of this
sections

Section 4le Repealers Sections 95-2-201 through
35-2~7210es MCAy are repealede

Section 42. Effective datee Sections By 9y and 10 of
this act are effective upon passaje and approval.

-Tnd-
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STATE OF MONTANA
REQUESTNO. 779
FISCAL NOTE

Form BD-15

In compliance with a written request received dan. 9 , 1979 ___, there is hereby submitted a Fiscal Note
for .. SB76

e e e e - PUTSUANT t0 Chapter 53, Laws of Montana, 1965 - Thirty -Ninth Legislative Assembly.
Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request. -

DESCRIPTION OF PROPOSED LEGISLATION

An act to adjudicate claims of existing water rights in Montana.

ASSUMPTIONS
1. 275,000 claims will be filed over a four year period at the rate of $40 per claim as follows:

1st year - 8,250 3rd year - 55,000
2nd year - 27,500 4th year - 184,250

2.  The current adjudication program in the Powder River Basin will continue,

3.  Ten percent of the claims will be checked. The Department of Natural Resources and Conservation (DNRG)
will keypunch data and microfilm claims.

4, Personal services costs will increase 6% each year.
B.  The program in DNRC established to assist with adjudication will employ FTE employees as follows:

FY1980-29 FTE FY1983 - 103 FTE
FY1981 -38 FTE FY1984 - 103 FTE
FY1982 - 60 FTE

6.  The Water Court will employ FTE employees as follows:

FYBO-24 FTE FY83-32FTE

FY81-28 FTE FY84 -32 FTE
FY82-32 FTE

7.  Costs of DNRC in excess of revenues collected under the proposed legislation will be paid from the State General Fund.
8.  Minimal costs will be incurred in FY1979 by the W_q'ter Judge Nominating Commission.

9. No water judge will vacate his/her position in the 1981 Biennium; therefore, the Judicial Nominations Commission
will not be required to meet to nominate persons to replace a water judge.

10.  The Department of Fish and Gamas will necessarily expand fisheries field and ather operations to:
a. document, datermine, and make filing on waters traditionally used by the seven operating state fish hatcheries,
b. file claims for water for instream purposes on 12 streams previously filed for in 1970 and 1971,
c. undertake extensive studies to document and support the amount of instream water necessary to maintain the
aquatic resources at the current level for the above-mentioned twelve streams,
d. file claims on other waters where water rights were previously acquired or filed for instream purposes.

11.  The Department of Fish and Game will generate revenues from federal and
private sources to fund this expanded requirement.

12, The Department of State Lands will be required to inventory records, contact BUD,GET DIRECTOBM, )

lessees, etc. to gather the necessary data to file claims. One additional FTE Office of Budget and Program Planning
position and related operating expenses will be required. The additional cost Date: #/.7,4.12 N
to the Departnient of State Lands will be fundad trom the State General Fund.




FISCAL IMPACT '

FYB0
Revenue from proposed filing fees ' $ 330,000
Expenditures
Department of Natural Resources
Personal services 429,740
Operating expenses 191,800
Equipment 112,00_(_)_
733,54_(_)_
. Water Court ‘
Personal services 464,088
Operating expenses . 37,200
Equipment 15,000
516,288
Department of Fish and Game
Personal services 145,800
Operating expenses 60,750
Equipment 36,450
243,000
Department of State Lands
Personal services 13,019
Operating expenses 7,745
' 20,764
Total expenditures under proposed law » 1,513,592
Excass of ixponditurbs over revenues under
proposed law - 1,183,502
Lass: Expenditures under current law
' Department of Natural Resources "% . - 190,800
Department of Fish and Game 40,000
Total expenditures under current law - 230,800
Net additional cost of proposed legisiation in
1981 Biennium S 952,792
The net cost will be absorbed from monies from the following:
State General Fund $ 749,792
Federal and Private Revenue Fund 203,000
$ 962,792

FY81

$1,100,000

598,773
203,100
29,000

830,873

543,079
38,700
6,000

__886779

161,400
67,250
40,350

269,000

13,800
6,775

20,575

1,707,227
607,227

202,200
44,000

246,200

$ 361,027

$ 136,027
225,000

$_ 361,027



-

LONG TERM IMPACT

The following reflects in millions of dollars estimated receipts and expenditures under the proposed Ieglslatnon for the
? six fiscal years ending June 30, 1985:

-

FY80 FY8a1 FyB2 FYs3 FY8sa FY85 TOTAL
Revenue from filing fees $0.33 $1.10 $2.20 $71.37 $ 0 $ 0 $11.00
. Expenditures
Natural Resources 0.73 0.83 1.08 2.01 2.06 211 8.82
Water Court 0.52 0.59 0.68 0.7 0.76 0.80 4.05
Fish and Game 0.24 0.27 0.27 0.06 0 0 0.84
State Lands 0.02 0.02 0.01 0 0 0 0.05
1.61 1.71 2.04 2.78 2.81 291 13.76
Less: Expenditures under
current law
Natural Resources 0.19 0.20 0 0 0 0 0.39
Fish and Game 0.04 0.05 0.05 0 0 0 0.14
0.23 0.25 0.05 0 0 0 0.53
Total additional expenditures
under proposed fegisiation 1.28 1.46 1.99 2.78 2.81 291 13.23

_ Net revenue {expenditure) $(0.95)  $(0.36) M - $4.59 ${2.81) - $(291) $(2.23)

EREXrE: 04 SSetSgmm0 preasanes

Funding for the six year net cost of the proposed legisiation wili be providad as follows:

General Fund $1.53 million
Federal and Private
Revenue Fund .70 million
e $2.23 million
CTERR

LOCAL IMPACT

Local governments with applicable existing water ri@hts would incur costs in research and filing claims. Also county clerk
and recorder workloads will increase due to additional filing requiréments, mailing costs, etc. Specific dollar amounts were
- not determined. ' ‘

TECHNICAL NOTE

The Department of Natural Resources states that the proposed legislation contains various minor defects, and that the items
of concern will be discussed at committee hearings.



STATE OF MONTANA
REQUEST N. . 7:79 (amended)

» FISCAL NOTE
Form BD-15

“In compliance with a written request received Aprit 12 , 19 79, there is hereby submitted a Fiscal Note
for SB 76__ (amended) pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.
“Background informétion used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legisiature upon request,

< DESCRIPTION OF PROPOSED LEGISLATION:

An act to adjudicate claims of existing water rights in Montana.

" ASSUMPTIONS:
1. 275,000 claims will be filed over a four year period at the rate of $40 per claim as follows:
1st year - 8,250 3rd year - 55,000
2nd year - 27,500 4th year - 184,250

The current adjudication program in the Powder River Basin will continue to July 1, 1980.

Ten percent of the claims will be checked. The Department of Natural Resources and Conservation (DNRC) will
keypunch data and microfilm claims; copies of claims will be submitted to each district court.

Personal services costs will increase 6% each year.

The program in DNRC establismd t% \a}ssist wi%hvadjudic}::a\;ion wiLl gmployFl:(TE employees as follows:

g0 8 8 83 84 8
Gross FTEs needed 35 59 123 131 131 131
Current Adjudication
staff available 0 ___(i ___6_ 6 “_6_
Net FTEs needed 3=5 i nz g&; 125 125
6. The Water Court will employ FTE employees as follows:
FY80 -0 FTE FY83-8FTE
FY81-2FTE FY84 -8 FTE

FY82 -8 FTE
Costs of DNRC in excess of revenues collected under the proposed legistation will be paid from the State Genera!l Fund.
Minimal costs will be incurred in FY1979 to designate the water judges.

The Department of Fish and Game will necessarily expand fisheries field and other operations to:
a. document, determine, and make filing on waters traditionally used by the seven operating state fish hatcheries,
b. file claims for water for instream purposes on 12 streams previously filed for in 1970 and 1971,
c. undertake extensive studies to document and support the amount of instream water necessary to maintain the
aquatic resources at the current level for the above-mentioned twelve streams,
d. file claims on other waters where water rights were previously acquired or filed for instream purposes.

0. The Department of Fish and Game will generate revenues from federal and private sources to fund this expanded requirement.

The Department of State Lands will be required to inventory records, contact lessees, etc. to gather the necessary data to
file claims. One additional FTE position and related operating expenses will be required. The additional cost to the
Department of State Lands will be funded from the State Generat Fund.

BUDGET DIRECTOR
Office of Budget and Program Planning
Date: 7/ [/ ] ?
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STATE OF MONTANA .
REQUEST NO. __7-79 (amended)
FISCAL NOTE

Form BD-15
In compliance with a written request received __ April 12 , 19 79 | there is hereby submitted a Fiscal Note ;
for ___SB 76 . (amended) pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.

Background informbtion used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request.

i
(

FISCAL IMPACT: FY80 FY81
Revenue from proposed filing fees $ 330,000 m
Expenditures

Denartment of Natural Resources
Personal services 502,441 912,861
Operating expanses 195,300 214,600
~ Equipment 117,250 39,500
814,991 1,176,961
Water Court
Personal services 0 57,753
Operating expenses 10,000 10,200 '
Equipment 4000 10,000 )
14,000 77,963
Department of Fish and Game
Personal services 121,800 135,000
Operating expenses 50,750 56,250
Equipment 30,450 33,750
203,000 225,000
Department of State Lands
Parsonal services 13,019 13,800
Operating expenses 7,745 6,775
20,764 20,575
Total expenditures under proposed law 1,062,755 1,500,489
Excess of expenditures over ravenues under
proposed law 722,765 400,489
Less: Expenditures under current law
Department of Natural Resources 0 180,000
Net additional cost of proposed legisiation in FY81 $ 722,756 $_ 220,489

BUDGET DIRECTOR
Oftice of Budget and Program Planning
Date:




STATE OF MONTANA
*» REQUEST NO. ___7-79 (amended)
| FISCAL NOTE

Form BD-15

compliance with a written request received __ April 12 , 19 79___ . there is hereby submitted a Fiscal Note
r SB 76 (amended)

pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.
ackground information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
f the Legislature upon request,

FISCAL IMPACT (contd):

‘ FY80 FY81
: The net cost will be absorbed from monies from the following:
State General Fund $ 519,755 $(  4511)
Other funds (Department of Fish and Game) 203,000 225,000
$ 722,755 $ 220,489

LONG-TERM IMPACT:

The following reflects the estimated receipts and expenditures under the proposed legislation for the six fiscal years ending
June 30, 1985:

Fyso Fvar Fyez - FYs3 Fysa Fyss Total
Revenue from filing fees $ 330,000 $1,100,000 $2,200,000 $7,370,000 $ 0 $ 0 $11,000,000
‘Expenditures
DNRC 814,991 1,176,961 2,459,191 3,131,562 3,016,052 3,011,262 13,609,999
Water Court 14,000 77,953 287,112 279,087 294,882 310,747 1,263,781
Fish and Game 243,000 269,000 267,000 60,000 0 0 839,000
State Lands 20,764 20,675 9,450 0 0 0 50,789

1,092,755 1,544,489 3,022,753 3,470,639 3,310,934 3,321,999 15,763,569

Less: Expenditures under current law

DNRC 0 180,000 180,000 180,000 180,000 180,000 900,000
Fish and Game - 40,000 44,000 48,000 0 0 0 132,000

Total 40,000 224,000 228,000 180,000 180,000 180,000 1,032,000
Total additiona!

expenditures 1,052,755 1,320,489 2,794,753 3,290,639 3,130,934 3,141,999 14,731,669
Net revenue or

(expenditure) $( 722!755) $( 220‘489) B 594 7563) $4!079!361 $(3!130,934) $(3§141 !999) $( 3!7315569)

The estimated cost per claim for 6 year program only is $15,763,669 = 275,000 expected claims = $57 per claim.

LONG—TERM FUNDING INFORMATION:

Funding for the six year net cost of the proposed legislation will be provided as follows:

General Fund $ 519,755 $( 4511) $ 375,753 $(4,139,361) $3,130,934 $3,141,999 $ 3,024,569
Other funds 203,000 225,000 219,000 60,000 0 0 707,000
$ 722755 § 220489 $ 594,753 $(4!0795361) $3,130,934 $3,141,999 $ 3,731,569

BUDGET DIRECTOR
Office of Budget and Program Planning
Date:
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- STATE OF MONTANA .
REQUEST NO. _7-79_(amended

FISCAL NOTE

Form BD-15
In compliance with a written request received April 12 , 19 79___ | there is hereby submitted a Fiscal Note .,
for SB 76__ (amended) pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.

Backgrouﬁd informétion used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request.

IMPACT BEYOND JUNE 30, 1985:

Program cost of $3 million per year will continue at about the FY85 level of spending for the next 10 to 25 years for the courts
and DNRC. Such spending would continue until all claims are adjudicated; then there will be yet some costs in administering
the final decrees and keeping them updated. o

The revenue collectéd through filing fees would be estimated to be spent by July 1985, and funds for the program would
have to come from the general fund, additional fees, or other sources. -

BUDGET DIRECTOR
Office of Budget and Prdgr'am Planning
Date:
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Approved by Committee
on Agrivulture Livestock
& Irrigation

SENATE BILL NO. 76
INTRODUCED BY BOYLAMNs TURNAGEs GALT.
GRAHAMy KOLSTADs CONOVERe MANLEYs SEVERSONe
THIESSENe DOVERs NELSONy Eo SMITHe S. BROWN

BY REQUEST OF THE SUBLOMMITTEE ON WAYER RIGHTS

A BILL FOR AN ACT ENTITLED: ®AN ACT TO ADJUDICATE CLAIMS OF
EXISTING WATER RIGHTS IN MONTANA; AMENMOING SECTIONS 3-1-101e
3-1-102s 3-1-10C1ls 3-1-1010+s 19-5~301sy 19-5-404¢ B5-2-102¢
B5-2-112y 85-2-113, 85-2-1l4e 85-2-40ly 85-2-40Ss AND
85—2-406s MCA; REPEALING SECTIONS 85-2-201 THROUGH 85-2-210s

MCA; AND PROVIDING AN EFFECTIVE DATE.™

BE IT EMACTED BY THE LEGISLAYURE OF THE STATE OF MONTANA:

NEW_SECYIOMs Section la Mater courts establishede (1)
To adjudicate existing water rightss a system of water
courts is establishede A water court shall be presided over
by a water judgee.

(2) There shall be one water judge for each water
court districts A water judge may sit in any districte

{3} The governor shall designate one water judge to
serve as chief water judge. The chief water judge may
distribute caseloads among the severzl water judges on an
equitable basise The chief water judge shall be assigned to

a district and shall hear cases in that district on an

Ve, /ca'&c ‘/670//)7 77/?5 c/oof //\/V///

“H0T" B reer i é/zc wnleas ﬁdc:soﬂ/y_‘

i0
11
12
13
i4
x5
16
17
18
19
<0
21

22

23

25

58 00T6/02

equitable basis with the other judgese The chief water
Jjudge in consultation with the other water judges shal}l
detersine the sites of the offices of the water courtse

BEW_SECTIONs Section 2. Water court districts
definede ({1} There are four water court districts whose
boundaries are formed by the natural divides between
drainages and the borders of the state of Montana and which
are descrivbed as follows:

{a) The Yellowstone River Basin water court district
consists of those areas drained by the Yellowstone and
Little Missouri Rivers and any vremaining areas in Carter
Countys

(b} The Lower Missouri River Basin water court
district consists of those areas drained by the Missouri
River froa below the mouth of the Marias River and any
remaining areas in Glacier and Sheridan Countiess

(¢} The Upper Hissouri River Basin water court
district consists of those areas drained by the Missouri
River to below the mouth of the Marias Rivers

fd} The Clark Fork River Basin water court district
consists of the areas droinec by the Clark Fork Rivery the
Kootenai River and any remaining areas in Lincoln Countya

{Z) MWhenevar a question arises concerning which water
court has jurisdiction over adjudication of an existing

righty the question shall be settled through consultation

T SECOND READING™ ™
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with the water judges involveds subject to review by the
chief water judgee

NEM_SECTIONs 3Section 3. Salarye expensessy and
retirement of water judges. (1) A water judge is entitled to
the salary and expenses auvthorized by law for district
judgese.

{2} A water judge shall participate in the Montana
judges® vretirement systea established in Title 19, chapter
5s on the same basis as a district court judge.

NEMW_SECTION, Section 4. Jurisdiction of the water
courte (1) A water court hnas exclusive jurisdiction in
matters arising in relation to the deteraination and
interpretation of existing water rights under [this act].
It is the intent of the legislature that all such matters be
prought in or immediately transferred to & water court
unless witnesses have been sworn and testimony has been
taken by the district courte

{2) The jurisdiction of the water court includes
jurisdiction to appoint and supervise water commissioners in
the same manmner as authorized for district judges.

{3} The district court shall assume jurisdiction over
enforcement of the provisions of a final decree issued as
provided in [section 24 of this act]e

NEW_SECIIONs. Section S. Procedures {1} The water

court shall wmake ruless including rules of evidences
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necessary to accomplish the purposes of {this act].

{2} Except as may be specifically provided in this
sections procedures established in Title 25 applicable to
civil procedure in the district court apply to the water
courte

(3) The use of discovery in cases before the water
court may be exercised only to the extent specifically
authorized by order of the water courte

NEW_SELTION. Section 6« Disqualification of water
judges (1) A water judge may disqualtify himself in any
proceeding in which his impartiality might reasonably be
yuestionede.

(2) A water judge may also disqualify himself in the
following circumstances:?

(a} if he has a personal bias or prejudice concerning
a party or personal knowledge of disputed evidentiary facts
concerning the proceeding;

tb) if in private practice he served as 2 lawyer in
the matter in controversy or a lawyer with whom he
previously practiced law served during such association as a
lawyer concerning the matter or the judge or the lawyer has
peen 2 material witness concerning it

{c} if he has served in governmental employment and in
such capacity participated as counsels advisery or material

witness concerning the proceeding or expressed an opinion

-y SB 76
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“anczrniag the m- «ts of the particular case in controversy:

{d} of he knows that hey individually or as a
fiouciarys or h.s spouse or minor child residing in his
nouseholad has a financial interest in the subject matter in
controversy or in a party to the proceeding or any other
interest that could be substantialiy affected by the outcome
of the proceeding; or

fe) if he or his spouse or a person within the third
degree of relationship to either of them (as calculated
according to 72-11-101 through 72-11-105) or the spouse of
such a persont

{i) is a party to the proceeding or an officer,
directors or trustee of a party;

{(i1i) is known by the judge to have an interest that
could be substantially affected by the outcome of the
proceeding;

{iii) is to the judge's knowledge 1likely to be a
material witness in the proceeding.

{3} A water judge should inform himself about his
gersonal and fiductary financial interests and make a
reasonabie effort to inform himself about the personal
financial interests of his spouse and wminor <children
residing in his household.

{4) For the purposes of this section the following

definitions apply:

~5~ s 76

10
11
12

13

14

15

i

17

18

19

20

1

22

23

P4

SB 007T6/02

{a) "™Proceeding® includes prehearings hearings
appellate reviews or other stages of adjudicatione.

{b) “Fiduciary"™ includes such relationships as
executors administrators trustees or guardiane

{c) “Financial interest” means ownership of a legal or
equitable interests however smalls or a relationship as
directory advisers or other active participant in the
affairs of a partys except that:

{i) ownership Iin a mutual! or common investment fund
that holds securities is not a financial interest in such

securities wunless the judge participates in the management
of the fund;

(it) an office in an educationalys religiousy
charitables fraternalsy or civic organization s not a
financial interest in securities held by the organization;

tiii) the proprietary interest of a policyholder in a
sutual insurance company or a depositor in a mutual savings
association or a similar proprietary interest is a financial
interest in the organization only if the outcome of the
proceeding could substantially affect the value of the
interest; and

tiv) ownership of government securities is a financia}
interest in the issuer only if the outcome of the proceeding

could substantially affect the value of the securitiess

[5) A water judge may accept from the parties to the

—6- SB 76
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proceeding 3 waiver of any ground for disqualification if it
is preceded by a full disclosure on the record of the basis
for disgualification.

{6) The procedure for disqualification of a water
judge specified in this section is exclusive.

NEH_SECIIONa Section Te Appeals from water courte The
supreme court has exclusive jurisdiction over appeals from a
water courte Appeal procedures shall be governed by the
Montana Rules of Appellate Civil Procedure.

NEW SECTION. Section Be. Qualifications of a water
Judges To be eligible to serve as a water judges 3 person
must have the qualifications of a district court judge
required by Article VIIy section 9+ subsections (1) through
{3)» of the constitution of Montana. A water judge shall
reside within the state.

NEW. SECI1ON. Section 9. Creations compositions
fFunctiony and termination of water judge nominating
commissions {l) A water judge nominating commission is
createds _Its function is to provide the governor with
nominees for appointment as water judges. The commission
shall be composed of seven members appointed as follows:

{a)} two wmembers of the house of representatives
appointed by the speakers not more than one of whom is from
the same political party;

(b) two members of the senate appointed by the
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presidentes not more than one of whom is from the same
political party;

(c} one meaber appointed by the governor;

(d) one member appointed by the supreme court;:

(e} one member appointed by the board of directors of
the state bar of Montanae

(2) Appointments shall be made [within 30 days of the
effective date of this section]e.

{3) In the event of a vacancys the position shall be
filled as in the manner of the original appointments

{4) The water judge nominating commission shall meet
as often as required to select the nomi nees. The
commission shall nominate three persons for the position of
chief water judge and five persons for positions as water
judgese

{5) The water judge nominating commission shall
organize itself and conduct its business under the
proceduras provided for the nominating commissions

(6} Upon the acceptance of appointment by nominees as
water judges in each water court districts the water judge
nominating commission ceases to existe Thereafter
nomination and appointment of water judges shall be as
provided for district court judge.

{7} Not later than July le 1979, the governor shall

appoint 3 chief water judge and three other water judges
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foom among lists of nominees presented by the water judge
nominating comm’' SSiONae

NEW_SECTIQMe Section 10 Appointment of water judges
t~ fill vacancye [l1} TIf a vacancy occurse the governor shall
appoint a person to complete the unexpired term in the same
manner as provided for the appointment of a district judges

{2y Appointments to subsequent terms shall be made in
the same manner as filling a vacancye.

NEW_SECTIQN. Section lle Water judges -~ term of
offices The term of office for water judges is from July 1o
1579y to June 30s 1985. After June 30y 19685s the term of
office of 3 water judge is 4 yearss subject to continuation
of the water court system by the Tegislature.

NEW_SECTIIONs Section 12e Claim of existing water
right ~-- filing statement of claim required ~- exeaptionse
(1} A person claiming an existing rightes unless exempted
uzlowy shall file with the water court for the water court
district wherein the diversion occurs no later than June 30¢
1983+ a statement of claim for each water right asserted on
4 furm provided by the department of natural resources and
conservations It there is a claimed right with no divisten
RIXERSIONe the filing shall be made in the district where
the use oOCcurses

{2) Claims for existing rights for livestock and

INQIYIDUAL _AS _QPPQSED TO MUNICIPAL domestic uses based upon
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instream flow or groundwater sources and claims for rights
included in a declaration filed pursuant to the order of a
district court issued under sections 8 and 9 of Chapter 452
Lans of 1973+ as amendeds are exempt froe the filing
requirements of subsection (1) of this section. Such claims
mays howevers be voluntarily filed.

NEW SECIIONa Section 13. Department of fish and game
to represent public recreational usese The department of
fish and game shall exclusively represent the public for
purposas of establishing any prior and existing public
recreational use in existing right determinations under
[sections 12 through 26]s provided that the foregoing shall
not be construed in any manner as a tegislative
determination of whether or not a recreational use sought to
be established prior to July Lle 19734 is or was a beneficial
uses

MEM_ SECIION. Section l&e Statement of claim -
contents. (1) The statement of claim for each right shald
include substantially the following:

{a) the name and mailing address of the claimant;

{b) the name of the watercourse or water source from
which the right to divert or make use of water is claimedy
if available;

{c) the quantities of water and times of use claimed;

{(d} the legal descriptions with reasonable certainty,

-10- SB 76
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of the poiat or points of diversicn and places of use of
waters;

{e) the purpose of uses includings if for irrigations
the nuaber of acres irrigated;

(f} the approximate dates of first putting water to
beneficial use for the various amounts and times claimed in
subsection (c}; and

(9} the sworn statement that the claim set forth is
true and correct to the best of claimant®s knowledge and
pellafe

{2) The claimant may submit mapse platss aerial
photographss decreess or other evidence in support of his
cltaime

NEM_SECIION. Section 15. Abandonment by failure to
file claime The failure to file a ciai- of an existing right
as required by [soection 12] establishes a rebuttable
presumption of abandonment of that right.

MEW SELIIOM. Section l6. Claim to constitute prima
facie evidences A claim of an existing right filed in
accordancé with [section 12] constitutes prima facie proof
of its content until the issuance of a final decrees

NEW_SECIION. Section 17« Notice of reqguirement to
file claime The department shall provide notice of the
requirement to file a statement of a claim of an existing

water right in substantially the following form:
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WATER RIGHTS NOTICE

FATLURE YO FILE A CLAIM AS REQUIRED BY LAW WILL RESULT
IN A REBUTTABLE PRESUMPTION THAT THE WATER RIGHY OR CLAIMED
WATER RIGHT HAS bEEN ABANDONED. (This introductory sentence
shall be printed in not less than 12-point boldface type.)
This is notice of commencement of procedures for the general
ad judication of existing rights to the use of water and of
the requirement to file a claim for certain rights. Every
persons including but not 1limited to an individuals
partnerships associationes public or private corporations
city or other municipalitys countys state agency or the
state of Montanas and federal agency or the United States of
Americas asserting a3 claim to an existing right to the use
of water which would be protected under the law as it
existed prior to July ly 1973, is notified that a statement
of claim to that right is required to be filed with the
water court for the water court district wherein water irs
diverted or used for the right claimed nao later than June
30, 19683, Claims for stock and domestic uses based upon
instream flow or groundwater sources are exempt from this
requirement; howevers claims for such uses may be
voluntarily filede £Llaims filed with the department in a
declaration filed pursuant to the order of a district court
issued pursuant to sections 8 and 9 of Chapter 452y Laws of

1973, as amendeds are also exempte.
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For furthe. informations contact the department of
natural resources and conservations Helenas Montanae for 2
copy of the lax and an explanation of ite

NEW_SECTIIuiae Secrion lde How notice to be givens Tu
assure that a1l persons who may claim an existing water
right are notified of the regquirement to file a claim of
that rightsy the department of natural resources and
conservation shall give notice as follows:

(1) It shall cause a notice printed in not less than
iB-point type to be placed in a prominent and conspicuocus
place in all daily newspapers of the state and in at least
one newspaper published in each county of the state during
the month of Julys 1979y and in April of 1980s 1981y 1982,
and 1983.

(2) 1t shall cause a notice in writing to be placed in
a prominent and conspicucus location in each county
courthouse in the states

{3} It shall provide a sufficient number of copies of
the notice to the county treasurers before October 15+ 1979,
1980, 1981y and 1982y and the county treasurers shall
enclose 8 copy of the notice with each stateamcit ol propiity
taxes mailed in 1979, 1980, 198ls and 1982, In the
implementation of this subsections the depariment shall
provide reimbursement to each county treasurer for the

reasonable  additional! costs incurred by the treasurer
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arising from the inclusion of the notice required by this
sectione

(4} 1t shall provide copies of the notice in writing
to the press services with offices located in Helena during
Juiye 1979+ and april of 1980y 1981y 1982y and 1983.

(5) The water court may also in its discretion give
notice in any other manner that will carry out the purposes
of this sectione

NEM _SECTIONe Section 19« Filing fee -— special
account created. (1) Each claim filed under [section 12}
shatl be accompanied by a fee in the amount of $40s subject
to the following exceptions?

ta) the total fees for all claims filed by one person
in any one water court district may not exceed $480; and

(b} no fee is required accompanying a claim of an
existing right that is included in a decree of a court in
the state of Montana and which is accompanied by a certified
copy of that decree or verified as otherwise ordered by the
courte

{2) There is established o water right adjudication
aCiount 0 tiw vormarked revenue fund of the state trcasurye.
All fees collected under [sections 19 and 22] shall be
deposited in the account to pay the expenses incurred for
administering [this act].

SECTIUN 20e  THERE 1S _A NEMW MCA SECTIOQN THAX BREADS:

~ 14— S8 T8
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Expanses to ba boine Ly states All expenses encouatered
as a result of this act are to be paid from the earmarked
revenue fund of the state treasurye Expenses shall include
but not be limited to the salaries and axpanses of
personnel s equipmenty office spaces and other necessities of
the water courtse If sufficient revenue is not available
from the earmarked revenue funds said expense shall be paid
from the state's general funde

NEM_SECTIONs Section 21. Adjudication of existing
rightse (1) The state of Montana upon relation of the
attorney general shall petition each water court to require
all persons claiming a right within the water court district
to file a claim of the righnt as provided in [section 12}%.

{2} The requirement by the water court to file a claim
for an sxisting right is the first>stap in proceedings for
the general adjudication of all existing rights to the use
of water which would be protected under the law as it
existed prior to July ls 1973.

{3) The water court shall monitor the claim filing
ptocedure‘and sake any orders necessary to assure timely and
accurate compliance with the claim filing procedure.

MEM_SELTIONs Section 22. Department assistance to
water courts The departments subject to the direction of the
water courts shall, without cost to the watar court:

tl1} provide such information and assistance as may pe
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required by the water court to adjudicdte claims of existing
rightsg;

(2) establish information and assistance programs to
aid claimants in the filing of claims for existing rights
required by [section 12];

(3) conduct field investigations of randomly selected
claims or <claims that the water court determings warrant
investigation; and

{4) provide the water courts with all information in
its possession bearing upon existing rights.

NEX _SECIIONs. Section 23. Preliminary decrees (1)
Within 8 reasonable time after June 30y 1983+ the water
court shall issue 3 preliminary decree. The preliminary
decree shall ba based on the data submitted by the
department and on any additional data obtained by the courts

{(2) The preliminary decree shall contain the
information and make the determinationss findingss and
conclusions required for tha final decree under [section
243

{3) The water court shall send a copy of the
preliminary decree to the departments and the court shall
serve by mail a notice of availability of the preliminary
decree to each person named in the preliminary decreee The
clerk or person designated by the court to mail the notice

shall make a general certificate of mailing certifying that
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: copy of the no-:ce has been placed in the United States
maily postage prepaids addressed to each party in the
preliminary decrees Such certificate shall be conclusive
evidence of due and legal notice of entry of decree.

{4) Any person wmay obtain a copy of the preliminary
decree upon payment of a fee of $20 to the water courte

NEW_SECTI0Ns Section 24e Hearing on preliminary
decrees {1) Upon objection to the preliminary decree by the
Jepartments a person named in the preliminary decrees or any
other persony for good cause showns The departaent or such
person is entitled to a hearing thereon before the water
courts

{2) If a hearing is requestedsy such request must be
filed with the water court within 90 days after notice of
entry of tiu= preliminary decreee« The water court shally for
yood cause shown, extend this time limit an additional 30
days if application for the extension is made within 90 days
after notice of entry of the preliminary decree.

(3) The request for a hearing shall contain a precise
statement of the findings and conclusions in the preliainary
decree with which the department or person requesting the
hearing disagrees. The request shall specify the paragraphs
and pages containing the findings and conclusions to which
ubhjection is made. The request shall state the specific

grounds and evidence on which the objections are basede.
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(4) Upon expiration of the time for filing objections
and upon receipt of a request for a hearings the court shall
notify each party named in the preliminary decree that a
hearing has been requestedes The court shall fix a day when
all parties who wish to participate in future proceedings
must appear or file a statement. The court shalt then set a
date for a hearings The <court may conduct individual or
consolidated hearingse A hearing shall be conducted as for
other civil actionse

MEW_SECTION. Section 25. Final decrees {1) The water
court shalle on the basis of the preliminary decree and on
the basis of any hearing that may have been helds enter a
final decree affirming or modifying the preliminary decrees
iIf no request for a hearing is filed within the tiee
alloweds the preliaminary decree automatically becomes final.
and the court shall enter it as the final decrae,

t2) The final decree shall establish the existing
rights and priorities within the water court district of
persons required by [section 12]) to file a claim for an
existing right and of persons who filed declarations
pursuant to an order of a3 district court issuéd wunder
sections 8 and 9 of Chapter 452, Laws of 1973.

(3} The final decree shall state the findings of facte
along with any conclusions of laws upon which the existing

rights and priorities of each person named in the decree are
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baseds

(4} For each person who is found to have an existing
rights the final decree shall state:

(a} the name and post-office address of the owner of
the right;

{b) the amount of waters rates and voluses included in
the right;

{c) the date of priority of the right;

(d) the purpose for which the water included in the
right is used;

(e} the place of use and a description of the %tands if
anys to which the right is appurtenant;

(f) the source of the water included in the right;

{g) the place and means of diversion;

(h)} the inclusive dates during which the water is used
each year;

{i) any othar information necessary to fully define
the nature and extent of the right.

NEI,SEEIIOﬂa Section 26« Appedls from final decree.
(1} A person whose existing rights and priorities are
determined in the final decree may appeail the determination
only if:

fa} he requested a hearing and appeared and entered
objections to the preliminary decree; or

{b) his rights as determined in the preliminary decree
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were altered as the result of a hearing requested by another
persone.

{2) An appeal from the final decree shall be taken as
provided by the Montana Rules of Appeilate Civil Procedures

NEM. SECTION. Section 27« Certificate of water righte
when a final decree is enteredsy the court shall send a copy
to the department. The department shall on the basis of the
final decree issue a certificate of water right to each
person decreed an existing right. The original of the
certificate shall be sent to the county clerk and recorder
of the county where the point of diversion or place of use
is located for recordation. The department shall keep a
copy of the certificate in its office in Helena. After
recordations the clerk and recorder shall send the
certificate to the person to whom the right is decreed.

Section 2B. Section 3-1-101, MCAs is awended to read:

®3-1-10l. The several courts of this state. Th=
following are courts of justice of this state:

{1} the court of impeachments which is the senate:

{2) the supreme court;

{3) the district courts:

14} _the water courts;i

t44{5) the justices' courts;

+5%(6) the city courts and such other inferior courts

as the legislature may establish in any incorporated city or
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Section 29. Section 3-1-102y MCAy is amended to read:

"3-1-102. Courts of records The court of impeaChments
the supreme courte the district courtse the _water _courilsSe
anu the municipal courts are courts of recorde"

Section 30. Section 3-1-1001s MCAs is amended to read:

"3-1-1001e Creations compositions and function of
commissiones A judicial nomination commission for the state
of Montana is created. Its function ¥s to provide the
gyovernor with a list of candidates for nomination to fill
any vacancy on the supreme courty or any district courty_gr
a_mater_court of the state of Montanas. The commission shall
be composed of seven members as follows:

(1) four lay members who are neither judges nor
attorneyss active or retireds who reside in different
gecqgraphical areas of the stater and each of whom is
representative of a different industrye businessy ar
professions whether actively so engaged or retireds who
3hall be appointed by the governor;

{Z) two atterneys actively engaged in the practice of
laws one from each congressional districts who shall be
appointed by the supreme court;

{3) one district judge elected by the district judges
under an elective procedure initiated and conducted by the

supreme court ana certified to such election by the chief
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justice of the supreme courte The election shall be
considered an appointment for the purposes of this part.”

Section 3le Section 3-1-1010s MCAs is amended to read:

*3-1-1010. List submitted to governore The commission
shall wmeet forthwith after a vacancy occurs on the supreame
courty or @ district courty _gr 3 water court and submit to
the governor within 30 days from the date of the vacancy a
list of not less than three or more than five personse®

Section 32. Section 19-5-301y MCAs is amended to read:

®19-5-301. Mambershipe (1} A judge or justice who was
a wmember of the PERS prior to March 2, 1967, may elect to
remain under that system by notifying the public employees®
ratirement board in writing of the election on or before
October le 1967«

{2) Every other judge of a district courts _mater
courts or justice of the supreme court must be a member of
the Montana judges® retirement systeme.®

Section 33. Section 19-5-404, NCAe is amended to read:

"19-5-404. Contributions by the states« The state of
Montana shall contribute monthly to the fund a sum equal to
6% of the salary of each membere In additione the clerk of
each district court shall transmit 60% of the fees collected
under 25-1-201 to the states which shall first deposit in
the fund an amount equal to 20%¥ of the salaries paid to

Jistrict judgess _mater _gudgesy and supreme court justices
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who are covered by the judges® retiresmsnt system and then
deposit the balance in the state general funde The clerk of
the supreme court shall pay one-fourth of the fees collected
under 3-2-403 to the public employees® retirement division
of the department of adainistration to be credited to the
fund.”

Section 34. Section 85-2-102+ HCAe is amended to read:

»85-2-102. Oefinitions. Unless the context reguires
otherwises in this chapter the following definitions applys

{l)] “Appropriate® means to diverts impounds or
withdraw (including by stock for stock water) a quantity of
water ore in the case of a public agencys to reserve water
in accordance with 85-2-316.

{2) “Beneficial use% means a use of water for the
benefit of the appropristors other personss or the publics
including but not limited to agricultural (including stock
water)s domestics fish and wildlifes industrials irrigations
minings municipale powers and recreational usese A use of
water for slurry to export c¢oal from Montana is not a
beneficial uses Slurry is a mixture of water and inscluble
matter.

{3} “Board® means the board of natural resources and
conservation provided for in 2-15-3302.

(4) “Certificate™ means the 3 certificate of water

right issued Dby the department under-85-2-230y-subsections
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tky-and-t23-of-85-2-306v-and-85-2-315.

{5} ™Dectaration™ means the decaration of an existing
right filed with the department under 85-2-283 sectjon 8
Chapter_ 4522 Laws of 1313.

(6} ™“Department™ means the department of natural
resources and conservation provided for in Title 2+ chapter
15y part 33.

{T) *"Existing right™ means a right to the use of water
which would be protected under the law as it existed prior
to July 1y 1973.

(8} “Groundwater® means any water Dbeneath the land
surface or beneath the bed of a streams lakes reservoirs or
other body of surface waters and which is not a part of that
surface water.

{9) “Permit"™ means the permit to appropriate issued by
the department under 85-2-301 through 85-2-303 and 85-2-306
through 85-2-3]14.

{10) “Persoa® Mmeans an individual, associations
partnerships corporations state agencys political
subdivisions the United States or any agency thereofs or any
other aentity.

(11) "Political subdivision® means any countyse
incorporated city or towns public corporations or district
created pursuant to state 1aw or other public body of the

state empowered to appropriate water but not a private

24— SB 76
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corporations associations or groupe

[12) "HWaste™ means the unreasonable 1loss of water
through the des ign or nagligent operation of an
appropriation or water distribution facility or the
application of water to anything but 3 beneficial uses

(13) "Water”™ means all water of the states surface and
subsur faces regardiess of its character or manner of
occurrences including geothermal water and diffuse surface
watera.

(14) "Well™ means any artificial opening or excavation
in the grounds Nowever mades by which groundwater is sought
cr can be obtained or through which it flows wunder natural
pressures or is artificially withdrawn.”

Section 35 Section 85-2-112y MCAs is amended to read:

*45-2-112. ODepartment duties. The department shall:

i{l}y enforce and administer this chapter and rules
adopted by the board under B5-2-1133

{21 prescribe proceduresy formss and requirements for
applicationsy permitse certificatess declarationssy and
proceedings under this chapter and prescribe the information
to be contained in any apptications declarations or other
gocument to be filed with the department under this chapter;

(2) establish___and keep in its Helena office a
centralized record system _of all existing  rights _and 23

public record of permitss certificatesy declarationss claims
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of _existing rightss applicationse and other documents filed
in its office under this chapter;

{4} cooperate withe assists advises and coordinate
ptans and activities with the federals states and local
agencies in matters relating to this chapter;

{5} wupon request by any persons cooperate withse
assisty and advise that person in matters pertaining to
measuring water or filing decltarations with the department

or _claies _of existing rights with a water court under this

chapter.™

Section 36. Section 85-2-113, MCAs is amended to read:

"g§%-2-113. Board powers and duties. (1) The board may
prescribe fees or service charges for any pubtic service
rendered by the department wunder this chapters including
fees for the filing of applications or for the issuance of
permits and certificates. There shall be no fees Ffor the
filina of dJdeclarations or for apy _action takeo by the
department_at _the request _of _a_  water court or for the
issuance of certificates of existing rightsa

{2) The toard may adopt rules necessary to implement
ang carry out the purposes and provisions of this chapter.
These rules may include but are not limited to rules to:

{a) govern the issuance and terms of interim permits
authorizing an applicant for a regular perait under this

chapter to beqin appropriating water immediatelys pending
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final approval or denial by the department of the
appltication for a reqular permit;

{b} require the owner or operator of appropriation
facilities to install and maintain suitable controlling and
measur ing devices;

{c) require the owner or operator of appropriation
facilities to report to the department the readings of
measuring devices at reasonable intervals and to file
reports on appropriations; and

(d) regulate the constructions wuses and sealing of
wells to prevent the wastes contaminations or pollution of
groundwater.

{3) The board shall adopt rules providing for and
governing temporary emergency appropriationse without prior
application for a permity necessary to protect lives or
property.”

Section 37 Section 85-2-1i%s MCAsy is amended to read:

*35-2-114. Prevention of waste. {1) If the department
ascertainses by a means reasonably considered sufficient by
ity that a person is wasting waters using water unlawfullys
or preventing water from moving to another person having a
prior right to wuse the samee it may petition the distriet
court supervising _the  _distribution of water = among
appropriators from the source to:

{a) rvegulate the controlling works of an appropriation
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as #®ay be necessary to prevent the wasting or unlawful use
of water or to secure water to a person having a prior right
to its usel or

(b) order the person wastinge unlawfully usings or
interfering with another's rightful wuse of the water to
cease and desist from doing so and to take such steps as may
be necessary to remedy the wastes unlawful uses or
interferencas

(2) The department may attach to the controlling works
a written notices properly dated and signeds setting forth
the fact that the controlling works have been properly
regulated by its which notice shall be legal! notice to all
persons interested in the appropriation or distribution of
the waters

(3) The department may also direct its own attorney or
requaest the attorney general or county attorney to bring
suit to enjoin such wastes unlawful uses or interference.”

Section 38. Section 85-2-401y MCAs is amended to reac:

"85-2-40le Prioritye {(l} As between appropriatorss the
first in time is the first in right, Priority of
appropriation does not include the right to prevent changes
by later appropriators in the condition of water occcursences
such as the increase or decrease of streamflow or the
lowering of a water tabler artesiam pressures Or water

levels if the prior appropriator can reasonably exercise his
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water right under the changed conditionse

{2y Priority of appropriation made under this chapter
dates from the filing of an application for a permit with
the departmenty except as otherwise provided in 85-2-301
through 85-~2-303, B5-2-306s B85-2-310({3)s and 85-2-313.

(3) Priority of appropriation perfected before July l»
1973y shall be determined as provided in #85-2-28%--through
45-2-230 part 2 of this chaptar.”

Section 39« Section 85-2-405¢ MCAe is amended to read:

"§5-2-405. Procedure for declaring appropriation
rights abandoned. (1) When the department has reason to
believe that an appropriator wmay have abandoned his
appropriation right under 85-2-404 or when another
appropriator in the opinion of the department files a valid
claim that he has been or will be injured by the resumption
of use of an appropriation right alleged to have been
abandoneds the department shall petition the district court
which--determined--the-ext+sting-rights-in-the-socuree foar the
county _eherein _the diversion of plagce of _use of the
appropriation in question js_ located to hold a hearing to
determine whether the appropriation righe has been
abandoned. Proceedings under this section shall be conducted
in accordance with the Montana Rules of Civil Procedures and
appeal shall be taken in accordance with the Montana Rules

of Appellate Livil Procedure.
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{2) At the hearings the burden of proof shal} be on
tha department which must establish by a preponderance of
the evidence that the appropriation has been abandoned under
85-2-&0%.

{3) The determination of the court shail be appended
to the final decree. The department shall keep a copy of the
determination in its office in Helena."

Section 40« Section 85-2-406y MCAs is amended to read:

#g85-2-406. Bistrict--court--supervision Superwisor of
water distribution. (1} The district courts shall supervise
the distribution of water among 2l appropriators. This
supervisory authority includes the supervision of all water
commissioners appointed prior or subsequent to July le 1973,
The supervision shall be governed by the principle that
first in time is first in right. A__district court shall
relioguish _supecyision _of water distribution when a water
Court assuees (esponsibility for such superwisioNs

{2) wWhen a water distribution controversy arises upon
a source of water in which existing rights have not been
determined according to 85-2-281-through-85-2-2%9 part 2 _of
this__chaptere any party to the controversy may petition the
distrret yater court for relief. ¥Fhe--department--shatd--pe
served--with-process-in-any-proceeding-under—-this-subsection
and-shaltv-within-a-reasonable-time-therecafterv-—not+fy——-the

court--whether--it¢t--rntends--tn~--its--diseretiony--within--a
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reasonable-trhev-to-begrn-proceedings~-to-deternine-—extrting
rights--in--the--sourcev--in--accordance-with-part-2-of-this
chaptery-Fhe-deportment-sayr-—+f--irt--dectines--to--commence
proceedings-——to--determine--—enisting--rights—-in-the-sourcer
intervene—as-o-porty—in-the-proeeedings The distriet court
from which relief is sought may grant such injunctive or
other relief which is necessary and appropriate to preserve
property rights or the status quo pending the depsrtmentts
daeision-whether-to-deternine-existing-rights-in-the--gsource
or-vhe-department?*s-decision-to-intervene—as-o-pertyy-ns-the
ease-~aoy-bev-if-the-deportment ~dots-not-proceed-to-obtoin-e
detersinetion-of-existing-rightsy—the-district--court--shalt
settie--oniy-the-controversy-between—the-parties jssuance af
the_final decree.

(3) A controversy between appropriators from a source
which has been the subject of a general determination of
existing rights under 85-2-281-through-85-2-238 gact _2__of
this_ . _chapter shall be settled by the district court whieh
+asued-the-finsl-deeree for a county ip which a dixersioo ar
placa of use germane to the contioversy is _located. The
order of the district court settliang the controversy may not
alter the existing rights and priorities established in the
final decrees. In cases involving permits issued by the
daparteent, the court may not amead the respective rights

established in the permits or alter any terms of the permits
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unless the permits are inconsistent or interfere with rights
and priorities established in the final decrees The order
settling the controversy shall be appended to the final
decraes and a copy shall be filed with the department. The
departsent shall be served with process in any proceeding
under this subsections and the department mays iin its
discretiony interveme in the proceeding.®

Section 4l. Codifications (1) Sections 1 through 9 and
section 11 of this act are intended to be codified as an
integral part of Title 3y and the provisions contained in
Title 3 apply to this acte

(2) Sections 12 through 26 are intended to be codified
as an integral part of Title 85+« chapter 2y and the
provisions contained in Title 85+ chapter 2+ apply to this
acte

(3} If the provisions of this act are not cedified as
stated above, the code commissioner shall add to the MCA, if
necessarys statetory language to convey the intent of this
sections

Section 42. Repealer. Sections 85-2-201 through
85-2-210¢ MCAes 2re repealed.

Section 43 Effective date. Sections 8y 9+ and 10 of
this act are effective upon passage and approvale

-End~
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SENATE BILL MO« Té
INTRODUCED BY BOYLANs TURNAGE+ GALT
GRAHAMs KOLSTADs CONOVERs MANLEYs SEVERSON,
THIESSENe DOVERe NELSONe Ee SMITHs S« BROWN

BY REQUEST OF THE SUBCOMMITTEE ON WATER RIGHTS

A SILL FOR AN ACT ENTITLED: ®AN ACT TO ADJUDICATE CLAINS OF
EXISTING WATER RIGHTS IN MONTANA; AMENDING SECTIONS 3-1-101+
3-1-102¢ 3-1-1001le 3-1-1010s 19-5-301l¢ 19-5-404, B85-2-102y
85-2-112+ 85-2~113, 85-2~114s 85-2-40ls 85-2-405+ AND
85-2-4069 MCA; REPEALING SECTIONS 85-2-201 THROUGH B85-2-210¢
MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTIONs Section le MWater courts establishede {1)
To adjudicate existing water rightsy a system of water
courts is establisheds A water court shall be presided over
by a water judge.

(2} There shall be one water judge for each water
court districte A water judge may sit in any districte.

{3) The governor shall designate one water judge to
serve as chief water judgee The chief water judge may
distribute caseloads among the several water judges on an
equitable basise The chief water judge shall be assigned to

a3 district and shall hear cases in that district on an

There are no changes in

,jts ?&é . and due to length will not
be rerun. Please refer to yellow copy for complete text.
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equitable basis with the other judges. The chief water
judge in consultation with the other water judges shall
determine the sites of the offices of the water courtse.

HEW _SECTIION. Section 2. MWater court districts
defineds (1) There are four water court districts whose
boundaries are formed by the natural divides between
drainages and the borders of the state of Montana and which
are described as follows:

{a) The Vel!ougtcne River Basin water court district
consists of those areas dralned by the Yellowstone and
Little Missouri Rivers and any remaining areas in C(arter
Countye.

{b} The Lower Missouri River Basin water court
district consists of those areas drained by the Missouri
River from below the mouth of the Marias River and any
remaining areas in Glacier and Sheridan Counties.

{c} The Upper Missouri River Basin water court
district consists of those areas drained by the Missouri
River to below the mouth of the Marias River.

(d} The Clark Fork River Basin water court district
consists of the areas drained by the Clark Fork Rivere the
Kootenai River and any remaining areas in Lincoln County.

(2} Whenever a3 guestion arises concerning which water
court has jurisdiction over adjudication of an existing

righty the question shall be settled through consultation

-2- 5B 76
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with the water judges involveds subject to review by the
chief water judqe.

NEW_SECTIONa Section 3. Salarye expensese and
retirement of water judges. (1) A water judge is entitled to
the salary and expenses authorized by law for district
judges.

(2) A water judge shall participate in the Montana
judges® retirement system established in Title 19+ chapter
5¢ on the same basis as a district court judge.

NEW _SECTIION. Section %« Jurisdiction of the water
courte (1) A water court has exclusive jurisdiction in
matters arising in relation to the determination and
interpretation of existing water rights under [this act]e
It is the intent of the legisiature that all such satters be
prought in or ismediately transfe}fed to a water court
unless witnesses have been sworn and testimony has been
taken by the district courte

{2) TYhe jurisdiction of the water court includes
jurisdiction to appoint and supervise water commissioners in
the same sanner as authorized for district judges.

{3) The district court shall assume jurisdiction over
enforcement of the provisions of a final decree issued as
provided in [section 24 of this act]e.

NEM_SECIIONs Section S« Procedures (1) The water

court shall make rulese including rules of evidences

-3~ sB 76
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necessary to accomplish the purposes of [this act].

(2) Except as may be specifically provided in this
sectione procedures established in Title 25 applicable to
civil procedure in the district court apply to the water
courts

t3} The use of discovery in cases before the water
court may be exercised only to the extent specifically
authorized by order of the water courts

NEM_SECIION, Section 6. ODisqualification of water
judges (1) A water judge may disqualify himself in any
procaeding in which his impartiality might reasonably be
questioneds

{2) A water judge may also disqualify himself in the
following circumstances:

{a) if he has a personal bias or prejudice concerning
a party or personal knowledge of disputed evidentiary facts
concerning the proceedingi

(b} f in private practice he served as a lawyer in
the matter in controversy or 3 lawyer with whom he
previously practiced law served during such association as a
lawyer concerning the matter or the judge or the lawyer has
peen 3 material witness concerning it;

fc} if he has served in governmental employment and in
such capacity participated as counsels advisers or material

witness concerning the proceeding or expressed an opinion

-~ S8 76
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SENATE BILL NO. 7o
INTRODUCED BY BOYLANy TURNAGE, GALTs
GRAHAMs KOLSTADy CONOVERy MANLEYs SEVERSONe
THIESSENs DOVERe NELSONs E. SMITHy Se BROWN

BY REQUEST OF THE SUBCOMMITTEE ON WATER RIGHTS

A BILL FOR AN ACT ENTITLED: “AN ACT TO ADJUDICATE CLAIMS OF
EXISTING WATER RIGHTS IM MONTANA; AMENDING SECTIONS 3-3~t61vy
3-3-+829-3-1-1001v-3-1-2010v——19-5-302y-~29-5-404y 3A-5-llls
85-2-102y 85-2-112¢ 85-2-113¢ B85-2-114y B85-2-401y 85-2-405y
AND 85-2-406y MCAF REPEALING SECTIONS 85-2-201 THROUGH
85-2-2109 MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Refer to Third Reading 8ill
(Strike everything after the enacting clause and insertt)
NEW _SECTIONs Section l. District court water
divisions -- water jJudges -- creations {1) To adjudicate
existing water rights water divisions are establishad as
defined in [section 2]« A water divislon shall be presided
over by a water judge.
(2) A water judge shall be designated effective July
1y 19794 for each water division by 8 majority vote of a
committee composed of the senior judge in each judicial

district wholly or partly within the divisione A water judge
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must be a district judge of a judicial district wholly or
partly within the water divislon. A district judge may not
sit as a water Judge in more than one divisione.

{3) No water judge may proside over matters concerning
the determination and Interpretation of existing water
rights beyond the boundaries specified in [section 2] for
his divisione.

(4) A water judges when presiding over a water
divisiony presides as district judge in and for each
judicial district wholly or partly within the water
divisione

{5) The jurisdiction of aach judicial! district
concerning the determination and interpretation of existing
water rights Is exercised exclusively by it through the
water division or water divisions that contain the judicial
district wholly or partly.

NEM_SECIIQN. Section 2. Water divisions definedes (1)
There are four water divisions whose boundaries are forwed
by the natural divides between drainages and the borders of
the state of Montans and which are described as follows:

{a) The Yellowstone Rlver. Basin’ water division
consists of those areas drained by the Yellowstone and
Little Missouri Rivers and any remaining areas iIn Carter
Countys.

{b) The Lower Missourl River Basin water division

-2~ SB 76
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consists of those aress drained by the Missourli River from
below the mouth of the Marlas River and any resaining areas
in Glacler and Sheridan tounties.

{¢} The Uppor' Missouri River BSasin water division
consists of those areas dralined by the Missouri River to
below the mouth of the Marias River.

{d} The Clark Fork River Basin water division consists
of the areas drained by the Clark Fork Rivery the Kootenad
Rivery and any remaining arsas in tincoln Countye.

{2} Mhenever a question arises concerning which water
Judge shall preside over adjudication of an existing righty
the question shall b# settled by the water judges involveds

NEM_SECTINM. Section 3¢ Appointment of water masters
— qualifications - removale. {1) The water judge In each
water division shall appoint a water master.

(Z) A water master mey be appointed after July 1¢
1980, and sust be appointed on or before July ly 1982.

(3) In sppointing a water mastery the water jJudge
shall consider a potential master's experience with water
laws water user and water rights.

(4) A water saster shall serve at the pleasure of the
water judge and may be reseved by the water Judge.

NEM _SECTIONs Section 4« Salarye

retirement of water masters. (1) The water judges shall set

expensesy and

a uniform salary for water masters. Water masters shall
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receive expenses as provided in 2-18-501 through 2-18-503.

{2) A water master shall participate in the Montana
Public tEmployees® Retirement System established in Title 19,
chapter 3.

(3} The salary and expenses of a water master shall be
paid from the water right adjudication account established
in {section 18]e

MEM_SECIIONs Section 5. Duties of water masters. (1)
The water master has the general powers given to a master by
MeReCivePey Rulé 53{c)as

{2) MWithin & reasonable tiwme after June 30y 1983+ the
water master shall (ssue a report to the water judge meéting
the requirements for the prellminary decree as specified in
[sectlion 22).

{3) After a water judge issues a preliminary decreey
the water master shall assist the water judge in the
performance of the water division's further duties as
ordered by the water judge.

NEM SECTIOM. Sectlon 6« Jurisdiction of the water
divisions {1} When the department of natural resources and
conservation files a copy uf each statement of <claim with
the clerk of the district court as required by {section 11]e
the claim shall be considered filed in the jJudicial district
of the county in which the diversion is made ore if there is

a claimed right with no diversions in the judicial district
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of the county in which the use occurse

(2) The water judge for each division shall exercise
jurisdiction over all matters concerning the determination
and interpretation of existing water rights within his
division as specified In {[section 2] that are filed in a
judicial district whelly or partly within the divisione.

(3) The water judge may consolidata all matters
concerning the deteraination and interpretation of existing
water rights within the water judge's division in any
combination or groups of <claims or matters for Joint
hear ings or proceedings conducted by the water judge or
water master in any location within the divisions The water
judge may make such consolidations as are necessary to
administer the requirements of [this act] in adjudicating
claims of existing water rights.

(#) A1l matters concerning the determination and
interpretation of existing water rights shall be brought
before or immediately transferred to the water judge in the
proper water division unless witnesses have been sworn and
testimony has been taken by a district court prior to
October ls 1979.

(5} The water judge of each water division may appoint
and supervise a water commissioner as provided for in Title
85+ chapter Se

(&) The water judge of each water division may enforce
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the provisions of a final decree issued in that water
division as provided in [section 24].

MEW SECTIONs Section Te Disqualification of water
judges or water master. {1) A w3ter judge may disqualify
himself or the water saster in any proceeding or pertinent
portion thereof in which his or the water saster's
impartiality might reascnably be questioned.

{2Z) A water judge may also disqualify himself or the
water master in the following circumstances:

{(a) if he or the water master has a personal bias or
pre judice concerning a party of personal knowledge or
disputed evidentiary facts concerning the proceeding;

tb) If in private practice he orf the water master
served as a lawyer in the matter in controversy or a lawyer
with whom he or the water master previously practiced law
served during such association as a lawyer concerning the
matter or the judge or the lawyer has been a material
witness concerning it;

(c} if he or the water master has served in

governmental employment and in such capacity participated as

" counsely advisers or material witness concerning the

proceeding or sxpressed an opinion concerning the merits of
the particular case in controversy;
{d) if he or the water master knows that he or the

water master individually or as a fiduciarys or his or the
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water master's spouse or minor child residing in his or the
water master’s household bhas a financial interest In the
subject wmatter in. controversy or in a party to. the
proceeding or any other interest that could by substantially
affected by the outcome of the proceeding; or

{e) if he or the water aaster or his or the water
master®s spouse or & person within the third degree of
relationship to any of them (as calculated according to
T72-11-101 through T2-11-105) or the spouse of such a person:

{1) is a party to the proceeding or an officers
directors or trustea of & party;

(ii) is known by the judge or water master to have an
interest that could be substantially affected by the outcome
of the proceeding;

{ili} Is to the judge®s or water master’s knowledge
likely to be a material witness in the procesding.

{3) A water judge should inform himself about his and
the water mnaster®s personal and fiduciary financial
interests and make a reasonable affert to inform himself
about the personal financisl interests of his and the water
master®s spouss and aimor children residing in his or the
water master's respective householde.

(4} For the purposes of this section the following
definitions apply:

(a) “Proceeding” includes prehearings hearings
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appellate reviewe or other stages of adjudication conducted
by the water master or water judge.

(b} “Fiduciary® includes such relationships as
executors adaministrators trusteey or guardian.

{(c)} *"Financial interest® means ownership of a legal or
equitable intereste however smally or a relationship as
directory advisory or other active participant in the
affairs of a partyy, except thats

{i) ownership in 2 putual or common investment fund
that holds securities is pot a financial interest in such
securities unless the judge or water master participates in
the managemsent of the fund;

{il) am office in an educational, religioussy
charitablee fraternaly or civic organization is not a
financial Interest In securities held by the organization;

{(ili) the proprietary interest of a policyholder in a
mutual insurance company or a depositor in a mutual savings
association or & similar proprietary interest is a financial
interest in the organization only if the outcome of the
proceeding could substantially affect the value of the
interest: and

{iv) ownership of goverament securities is a financial
interest in the issuer only if the outcome of the procsading
could substantially affect the value of the securities.

{5) A water judge may accept from the parties to the
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proceeding a waiver of any ground for disqualification if it
is preceded by a full disclosure on the record of the basis
for disqualificatione.

{6) The procedure for disqualification of a water
judge or water master specified in this section is exclusive
unless otherwise specifically alttered by the Montana supreme
courte

NEW SECTIONa Section 8. Designation of water judge to
fi11 vacancye If a vacancy occurss it shall be filled in the
manner provided in [section 1] for the initial designation
of a water judgee A vacancy is created when a water judge
diesy retiress is not elected to a subsequent termey or s
otherwise unable to complete his term as a district judge.

MEW SECTIONe Section %9« Water judges -~ term of
offices The term of office for water judges is from July ls
1979+ to June 30y 1985. After June 30¢ 1985+ the term of
office of a water Judge is & yearss subject to continuation
of the water divisions by the legislature.

NEM SECII0NM, Section 10. Promulgation of rules and
prescription of formse. The Montana supreme court may
promul gate special rules of practice and procedure and shall
prescribe forms for use in connection with {[this act] in
consultation with the water judge and the department.

NEH SELTIQNs Section 11 Claim of existing water

right -— filing statement of claim required -- exemptions.

-9 SB 76

- O WV W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24°

25

SB 00T6/04

() A person claiming an existing righty unless exempted
belows shall file with the department no later than June 30,
1983y a statement of claim for each water right asserted on
3 form provided by the department.

{2} The department shall file a copy of each statement
of clalm with the clerk of the district court for the
judiciat district in which the diversion is made ore if
thare is a claimed right with no diversions the departaent
shall file a copy of the statement of claim with the clerk
of the district court of the Jjudicial district in which the
use occurss

(3} Claims for existing rights for Tlivestock and
indlvidual as opposed to municipal domestic uses based upon
instream flow or groundwater sources and claims for rights
in the Powder River Basin Included in a declaration filed
pursuant to the order of the department or a district court
issued under sections 8 and 9 of Chapter 452y Laws of 1973,
are exempt from the flling requirements of subsection (1} of
this sections Such claims wmaysy however, be voluntarily
fileds

BEMW _SECTI0ONs Section 12 Oepartment of fish and game
to represent public recreational uses. The department of
fish and game shall exclusively represent the public for
purposes of establishing any prior and existing public

recreational wuse in existing right determinations under

-10- $B T6
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[sections 11 through 261y provided that the foregoing shal}
not exclude a federal governmental entity from representing
the public for the purpose of establishing any prior and
existing public .rocrootional use In existing right
determinations under [sections 11 through 26] and further
provided that the forsgolng shall not be construed in any
manner as @ legislative determination of whether or not a
recreational use sought to be established prior to July 1,
1973y is or was & beneficial use.

MEM SECTION. Section 13« Statement of claim -
contents. {1) The stastesent of claim for sach right shall
include substantially the following:

{a) the name and mailing address of the claimant;

{b} the name of the watercourse or water source from
which the right to divert or sake use of water Is claimeds
if availadble;

{c) the quantities of water and times of use claimed;

{d} the 1legal descriptions with reasonable certainty,
of the point or points of diversion and places of use of
waters;

{e) the purpose of uses Iincludings If for irrigation,
the nusber of acras irrigataeds

{f} the approximate dates of first putting water to
beneficial use for the various amounts and times claiwed in

subsection (c}; and
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{g) the sworn statement that the claim set forth is
true and correct to the best of claimant’s knowledge and
beliaf.

{2} The claimant shall submit mapse plats, aerial
photographss decreese or pertinent portions thereofy or
other evidence In support of his claime Al mapss platsy or
aerial photographs should show as nearly as possible to
scale the point of diversions place of wusay place of
storages and other pertinent conveyance facilities.

MEM _SECIIONe Section l4e Abandonment by fallure to
file claime The fFailure to file a claim of an existing right
as required by ([sectlon 11] establishes a conclusive
presumption of abandonment of that right.

NEM _SECTIQN. Section 15 Claim to constitute prima
facie evidences A claim of an existing right filed in
accordance with [section 11] constitutes prima facie proof
of its content until the Issuance of a final decree.

HMEN _SECTION. Section léa Order to file claime (1) The
Montana supreme court shall on or before October ly 1979
issue an order to file a statement of a claim of an existing
water right in substantially the following form:

“WATER RIGHTS ORDER

FAILURE TO FILE A CLAIM AS REQUIRED BY LAW WILL RESULT

IN A CONCLUSIVE PRESUMPTION THAT THE WATER RIGHT DR CLAIMED

WATER RIGHT HAS BEEN ABANDONED. (This introductory sentence
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shall be printed in not less than 12-point boldface type.)
This order is notice of commencement of procedures for the
general adjudication of existing rights to the use of water
and of the requirement to file a claim for certailn existing
rights to the use of water. Evary persons including but not
limited to an individuale partnershipe associations public
of private corporations city or other municipalitys countye
state agency or the state of Montanas and federal agency of
the United States of Americas asserting a claim to an
existing right to the use of water arising prior to July 1
1973, is ordered to file a statement of clalm to that right
with the departmsent no later than June 30,y 1983. Claims for
stock and domestic uses based upon instream flow or
groundwater sources are exempt from this requirement;
howevery claims for such uses may be voluntarily filed.
Claims filed with the department in the Powder River Basin
in a declaration filed pursuant to the order of the
department of natural resources and conservation or a
district court issued pursuant to sections 8 and 9 of
Chapter 4524 Laws of 1973, are also exempt.

For further informationy contact the department of
natural resources and conservations Helenas Montanay, for a
copy of the law and an explianation of it."

{2) Upon petition of the attorney generaly the Montana

supreme court may issue the order called for in subsection
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(L} with a3 shorter claim filing period of not less than 1
year in those basins or subbasins where state adjudication
jurisdiction is being or is likely to be challenged.

NEW SECIION. Section 1T« How notice of the order to
be given. To assure that all persons who may claim an
existing water right are notified of the requirement to file
a claim of that rights the Montana supreme court shall give
notice of the order as follows:

{1} 1t shall cause the order printed in not less than
10-point type to be placed In a prominent and conspicuous
pltace in all daily newspapers of the state and in at least
one newspaper published in each county of the state during
the month of October 1979, and in April of 1980s; 1981, 1982,
and 1983,

(2) 1t shall cause the order in writing to be placed
in a prominent and conspicuous location in each county
courthouse in the state.

{3) It shall provide a sufficient number of copies of
the order to the county treasurers before October 15¢ 1979

1980, 1981y and 1982y and the county treasurers shall

"enclose a copy of the order with each statement of property

taxes mailed in 1979, 1980¢ 1981y and 1982« In the
implementation of this subsectiones the department shail
provide reimbursement to each county treasurer for the

reasonable additional «costs incurred by the treasurer
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arising from the inclusion of the order required by this
sectione The department shall be reimbursed for such costs
from the water right adjudication account <created by
[section 18}.

(4) It shall provide copies of the order in writing to
the press services with offlices located in MHelena during
Julys 1979¢ and April of 1980s 1981, 19824 and 1983,

(5) It may also in Its discretion give notice of the
order in any other manner that will carry out the purposes
of this sections

(6) It may also In its discretion order that the
department or the water judge assist the HNontana supreme
court in the carrying out of this section.

MEM _SECTION. Section 18. Fees special account
createde {1) Each claim filed under [section 11] shall be
accompanied by a filing fee in the amount of $40s subject to
the following exceptions:

(a) the total filing fees for all claims filed by one
person in any one water court district say not exceed $430;
and

{b) no filing fee is required accompanying a clais of
an axisting right that is included in a decree of a court in
the state of Montana and which is accompanied by a3 certified
copy of that decree or pertinent portion thereof or verified

as otherwise ordered by the court.
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{2) There is established a water right adjudication
account in the earmarked revenue fund of the state treasurys
A1l fees collected under this section and {section 22) shall
be deposited in the account to pay the expenses incurred by
the state for administering [this act].

NEM _SECIIONM. Section 19. Expenses to be borne by
states Al1l expensaes Iincurred by the state as a result of
[this act] are to be palid from the water right adjudication
account in the earsarked revenue fund aestablished in
[section 18] Expenses include but are not limited to the
salaries and expenses of personnel, equipmenty office space.
and other necessities incurred in administering [this act].
1f sufficlent revenue is not available from the earmarked
revenue funde the enpense shall be paid from the state's
general fund.

BEM_SECTION. Sectien 20. Adjudication of existing
rightse (1) The state of Montana wupon relation of the
attorney general shal) petition the Montana suprese court to
require all persoms claiming 2 right within a water division
to file a claim of the right as provided in [section 11].

{2} The requirement to file a clalim for an existing
right Is the first step Iin praceedings for the general
adjudication of 211 existing rights to the use of water.

{3) The water judge shail moniter the claim flling

procedure for claims within his water division and make any
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orders necessary to assure timely and accurate compliance
with the claim filing procedures

NEW _SECTIONs. Section 2l. Department assistance  to
water judgese The departments subject to the direction of
the water judges shally without cost to the judicia?
districts wholly or partly within his water division:

{1) provide such information and assistance as may be
required by the water judge to adjudicate claims of existing
rights;

(2) establish Information and assistance programs to
aid claimants in the fiYing of claims for existing rights
required by [section 11]);

(3) conduct field investigations of randomly selected
claims or claims that the water judge in consultation with
the department determines warrant investigation; and

(4) provide the water judge with al} .information in
its possession bearing upon existing rightss Including all
declarations filed with and all information gathered by the
department with respect to existing rights in the Powder
River Basine

NEM _SELCTIONe Section 22. Preliminary decrees (1)
Within a reasonable time after the <close of the filing
periody the water judge shall issue a preliminary decree.
The preliminary decree shall be based on the statements of

ctaim before the water judgey the data submitted by the
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departmenty and any additional data obtained by the water
judges

{2) The pretiminary decree shall contain the
information and make the determinationss findingss and
conclusions required for the final decree under {section
24 ).

{(3) If the water judge is satisfied that the report of
the water master mosts the requirements for the preliminary
decree set forth in subsections (1) and {2)s and |is
satisfied with the conclusions contained in the reports the
water judge shall adopt the raeport as the preliminary
decree. If the water judge is not so satisfledes he may: st
his option, recosmit the report ¥o the wsaster with
instructionse or modify the report and issue the preliaminary
decree.

{4) The water judge shall send a copy of the
preliminary decree to the department. and the water judge
shall serve by wmall a notice of availability of the
preliminary decree to each person who has filed a clalim of
existing righty ory in the Powder River Basine to each
person who has filed a declafaéion of existing righte The
water judge shall enclose with the notice an abstract of the
disposition of such person's claimed or declared existing
righte The notice of availability shall also be served upon

those issued or having applied for and not having been
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denied a benaficial water use pereit pursuant to 85-2-301
those granted a ressrvation pursuant to §5-2-3164 or other
interested persons who request service of the notice from
the water judgee. 4 The clerk or person designated by the
water judge to mail the notice shall sake a general
certificate of mailing certifying that a copy of the notice
has been placed in the United States mall. postage prepaide
addressed to each party required to be served notice of the
preliminary decree. Such certificata shall bde conclusive
evidence of due and legal notice of antry of decrea.

(S) Any. person wmay obtain & copy of the preliainary
decree upon payment of a fea of $20 or the cost of printings
whichever is greaters to the water judge.

NEM_SECTION, Section 23« Hearing on preliminary
decreee (1) Upon objection to the prelisinary decree by the
departmenty a person named in the preliminary decrees or any
other persons for good cause showns the department or such
person is entitled te a hearing thereon before the water
Jjudge.

(2) If a hearing is requesteds such request must be
filed with the water judge within 90 days after notice of
entry of the preliminary decress The water judge says for
good cavuse showny, extend this time limit an additional 30
days if application for the exteasion is made within 90 days

after notice of entry of the prelisinary decree.
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{3) The request for a hearing shall contain a precise
statemsgnt of the findings and conclusions in the preliminary
decreq with which the departwment or persan requesting the
hearing disagrees. The request shall specify the paragraphs
and pages contalning the findings and conclusions te which
objection is made. The request shall state the specific
grounds and evidence on which the objections are based.

{4} Upon expiration of the time for filing objections
and upon timely receipt of a request faFr a hearings the
water judge shall notify each party named in the preliminary
Jecree that a hearing has been requestede The water judge
shall fix a day when all parties who wish to participate in
future proceedings must appear or file a statemente The
water judge shall then set a date for a hearinge The water
judge may conduct individual or consolidated hearings. A
hearing shall be conducted as for other civil actignss At
the order of the water judge a hearing may be conducted by
the water mastery who shall prepare a report of the hearing
as provided in MeReCivePey Rule 53(e).

NEM SECIIONg Section 24 Final decrees (1) The water
judge shalls on the basis of the preliminary decree and on
the basis of 3ny hearing that may have been helde enter a
final decree affirsing or modifying the preliminary decrees
iIf no vrequest for a hearing is filted within the time

alloweds the preliminary decree automatically becemes finaly
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and the water judge shall enter It as the final decree.

{2) The final decree shall astablish the existing
rights and prierities within the water judge®'s jurisdiction
of persons required by [section 11] to file a claim for an
existing right and of persons required to file a declaration
of existing rights in the Powder River Basin pursuant to an
order of the department or a district court issued under
sections B and 9 of Chapter 452 Laws of 19T73.

{3) The final decree shall state the findings of facte
along with any conclusions of laws upon which the existing
rights and priorities of each person named In the decree are
basede

{4) For each person who is found to have an existing
righty the final decree shall state:

(a) the name and post-office address of the owner of
the right;

(b} the amount of waters rates and volume, included in
the right;

(c} the date of priority of the right;

{d) the purpose for which the water included In the
right is used;

(e) the place of use and a description of the land, if
dnys to which the right is appurtenant;

(f) the source of the wadter included in the right;

{9) the place and means of diversion;
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{h} the inclusive dates during which the water is used
each year;

ti) any other information necessary to fully define
the nature and extent of the righte

MEM SECTION, Section 25. Appeals from final decrees
A parson whose existing rights and priorities are determined
in the final decree may appeal the determination only If:

{L) he requested a hearing and appeared and entered
objections to the prelisinary decree; or

{2) his rights as determined in the preliminary decree
were altered as the result of a hearing requested by another
persone

NEM_ SECIION. Section 26« Certificate of water righte
When a final decree is entereds the water judge shall send a
copy to the department. The department shall on the basis of
the final decres issue a certificate of water right to each
person decreed an existing righte The original of the
certificate shall be sent to the county clerk and recorder
of the county where the point of diversion or place of use
is tocated for recordation. The department shall keep a copy
of the certificate in its office in Helenae After
recordations the clerk and recorder shall send the
certificate to the person to whom the right is decreed.

MEW SECTIOM. Secttsn 2Te Legislative intent regarding

federal and Indian water rights -- compacts -- negotiation
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authorized -~ proceduree (1} It is the intent of the
legislature that the attorney general Iinclude all federal
and Indian interests in the patition required in [section
16] under authority granted the state by 43 UeSele 666
Howevery it is further Intended that the state of Montana
procesd under the provisions of this section to conclude
compacts for the equitable division and aspportionment of
watars between the state and its people and the several
federal interests and Indian tribes claiming reserved water
rights within the state. During the 3-year period from the
time of filing the petition required in [section 16}y and
while negotiations for the conclusion of a compact under
this section are belng pursuedy all actions to adjudicate
reserved federal and Indian water rights under [this act]
are suspendede

(2) The compact commission may negotiate with the
federal government and Indian tribes jointly or severally to
conclude compacts authorized under subsection {1). When the
compact commission and authorized representatives of the
federal government or Indian tribes have agreed to a
compacts they shall sign a copy and file an original copy
with the department of state of the United States of America
and copies with the secretary of state of Montana and if the
compact iIs with an Indian tribey with the tribal council for

the tribe involvede The compact is effective and binding
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upon all parties upon ratification by the legistature of
Montanss any affected tribal councils and the congress of
the United Statese The water judge shall include in the
preliminary decree the contents of a compact that has been
agreed upon by the parties to the compact whether or not it
has been ratified by congresse

(3} (a) There Is created a reserved water rights
compact commission. Commissioners are appointed as follows:

(i) two wembers of the house of representativas
appointed by the speakery esach from a different political
partyi

(1i) two wmembers of the senate appeinted by the
presidenty each from a different political party;

{iii)} one member designated by the governor}

{iv) one member designated by the attorney general; and

{v) one aenbder from the department of natural
resources and conservation designated by the directore.

(b) Legislative mesbers of the commission are entitied
to receive compensation and expenses as provided in 5-2-301
for each day actually spent on commission business, Other
members are entitled to salary and expenses as sState
esaployeas.

{(€) The commission is attached to the governor's
office for administrative purposes onlye The costs of the

commission shall be paild from funds appropriated for that
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purpose from the water right adjudication account
astablished in [section 19].

{d} Members appointed to the commission shall serve
until the work of the commission is completed or until they
resign or are otherwise unable to serve. A vacancy must be
filled In the manner of the original appointment.

Section 28« Section 3-5-11ly MCAy is amended to read:

w3-5-111. District courts presided over by judges of
other districtse A judge of ¢the district court of any
judiciat district may hold the district court in any county
of another district than his own at the request of the judge
thereof gr as otherwise provided by lawe Upon the request

of the governory it is his duty to do so. In either case
the judge holding the court has the same power either in
court or chambers as a judge thereof.®

Section 29. Section 85-2-102y MCAs is amended to read:

ng5-2-102. Definitionss Unless the context requires
otherwises in this chapter the following definitions apply:

(1) “Appropriate” means to diverts impounds or
withdraw (including by stock for stock water) a quantity of
water o©rs in the case of & public agencys to reserve water
in accordance with 85-2-316.

{2) ™Beneficial use™ means a use of water for the
benefit of the appropriatory other personss, or the publicye

including but not limited to agricultural {including stock
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water)s domesticy fish and wildlifes industriale irrigations
minings municipaly powers and recreational usese A use of
water for slurry to export coal from Montana is not a
beneficial usee Slurry Is a mixture of water and insoluble
matter.

(3) "Board® means the board of natural resources and
conservation provided for In 2-15-3302.

(4) ™Certificate® means ¢the a certificate of water
right issued by the department-under--85—2-2i6y--subsections
f*f—and-féf-ef-es—é-aoov-uaa-os-e-ais.

(5} "Declaration” means the declaration of an existing
right filed with the departasent under 95-2-283 section fs
Chapter 452 Laws of 1973«

(6) ™“Department®™ means the department of naturat
resources and conservation provided for In Title 24 chapter
15 part 33.

(7) “Existing right” means a right to the use of water
which would be protected under the law as it existed prior
to July 1y 1973,

{8} "Groundwater®™ means any water beneath the land
surface or beneath the bed of a streamy lakey reservoiry oOr
other body of surface waters and which Is not a part of that
surface waters

{?) “Paermit™ means the permit to appropriate issued by

the department under B5-2-301 through B5-2-303 and 85-2-30¢6
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through 85-2-314,

{10) *"Person® seans an individualy association,
partnershipi corporations state agencys political
subdivisions the United States or any agency thereofs or any
other entitye.

{i1) "Political subdivision® means any countys
incorporated city or towns public corporations or district
created pursuant to state law or other public body of the
state empowered to appropriate water but not a private
corporations associations or group.

£122_“3snloc judgs lo sach judicial district™ mseans
the Judgs _in_the district who has secfueds with or without
intecruptions for she longsst pariod of tises

+¥294413) "vNaste®™ means the unreasonable loss of water
through the deslign or nagl igent operation of an
appropriation or water distribution facllity or the
application of water to anything but a beneficial use,

+13411l4) "Hater®™ asans all water of the statey surface
and subsurface, regardless of its character or wsamner of
occurrences including geothermal water and diffuse surface

watefe
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1171} "water master® _seans a master as prowided for in
[sections ) thraugh 10Ja

t3434{18) *Well® pmeans any artificiatl opening or
excavation in the grounds however mades by which groundwater
is sought or can be obtained or through which it flows under
natural pressures or is artificially withdrawn.®

Section 30 Section 85-2-112y MCAsy is amended to read:

*§5~2-112« Department dutlies. The department shall:

(1) enforce and adainister this chapter and rules
adopted by the dboard under 85-2-113;

f2) prescribe proceduress formss and requirements for
applicationsy permitss certificatess declaratienss claims of
axisting rightss and proceedings under this chapter and
prescribe the Information to be contained in any
applications declarations claim of existiog rights or other
document to be filed with the department under this chapter
oot incopsistent with the requicements of this chapier;

{3) sstablish aspd keep Iin its Helena office a
centralized cocord system of all existiog rights and 2
public record of perwmitse certificatesy declarationsy claims
of _sxistiog rightss applicationsy and other documents filed
in its office under this chapter;

(%) cooperate withy assisty advises and coordinate
plans and activities with the federaly statey and local

agencies in matters relating to this chapter;

~Fg- 58" T6
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(5) upon request by any persons cooperate withe
assisty and advise that person in matters pertaining to
measuring water or filing declarations with the department
or__glaims. of _existing rights with a district court under
this chapter.”

Section 3l. Section 85-2-113s MCAy is amended to read:

®§5-2-113. Board powers and dutiese. (1) The board say
prescribe fees or service charges for any public service
rendered by the department wunder this chapters Including
fees for the filing of applications or for the lIssuance of
permits and certificates. There shall be no fees for the
filing of declarations or for any action. taken by the
department at the request of the water _Judge or for the

issuance of certificates of existing rightse

{2) The board may adopt rules necessary to implement
and carry out the purposes and provisions of this chaptere
These rules may include but are not limited to rules to:

{a) govern the issuance and terms of interim permits
authorizing an applicant for a regular permit under this
chapter to begin appropriating water Immediately. pending
final approval or denial by the dopartment of the
application for a regular permit;

(b} require the owner or operator of appropriation
facilities to install and malntain sulitable controlling and

measuring devices;
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{c) require the owner or operator of appropriation
facilities to report to the department the readings of
measuring devices at reasonable intervals and to file
reports on appropriations; and

{(d) regulate the constructions uses and sealing of
wells to prevent the wastes contaminations or pollution of
groundwatere

{3) The board shall adopt rules providing for and
govarning temporary emergency appropriationss without prior
application for a éar-ito necessary to protect lives or
property."

Section 32« Section 85-2-1l&s MCA, Is amended tc read:

»g5-2-114. Prevention of wastes (il If the department
ascertainss Dy 2 seans reasonably considered sufficient by
ite that a person is wasting watery using water unlawfully,
of preventing water from moving to another person having a
prior right to wuse the same, it may petition the district
court suparyisiong. _the _distribution _of _water. _asong
apgproprlators from the source to:

(a3} vregulate the controlling works of an appropriation
as may be necessary to prevent the uastihg or unlawful use
of water or to secure water to a person having a prior right
to its use; or

(b) order the persoh wastingy unlawfully wusings or

interfering with another®s rlightful wuse of the water to
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cease and desist from doing so and to take such steps as may
be necessary to remedy the waster unfawful usey or
interference.

{2) The department may attach to the controlling works
& written notices proparly dated and signeds setting forth
the fact that the controlling works have been properly
regquiated by Its which notice shall be legal notice to all
persons Interested in the appropriation or distridbution of
the watere

{3) The departeent msy also direct its own attorney or
request the. attorney general or county attorney to bring
suit to enjoin such waster unlauwful usey or interference.”

Section 33e Section 85-2-401s MCAs is amended to read:

*35-2-401s Prioritye {1} As between appropriatorsy the
first in time is the Ffirst in righte Priority of
appropriation does not Include the right to prevent changes
by Tater appropriators In the condition of water occurrences
such as the increase or decrease of streaafliow or the
lowering of a water tables artesian pressures or water
levely if the prior appropriator can reasonably exercise his
water right under the changed conditions.

t2) Priority of apprepristion made under this chapter
dates from the filing of an application for a persit with
the departments except as otherwise provided in 85-2-301

through 85-2-303y 85-2-306y 85-2~310¢{3)y and 85-2-313,
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{3) Priority of asppropriation perfected before July 1s
1973¢ shall be detérnined as provided In 85-2-203--through
85-2-238 part I of this chapies«*

Section 34« Section 85-2-406y MCAs is amended to read:

"85-2-406. District court supervision of water
distributione {1) The district courts shall supervise fthe
gistribution of water among a1} apprepriatorse This
supesrvisory authority includes the supervision of all water
commissioners appointed prior or subsequent to July ls 1973,
The supervision shall be governed by the principle that
first in time is first in righte

(Z) When a water distribution controversy arises upon
& source of water in which existing rights have not been
determined according to 85-2-28%-through-85-7-210 gart 2 _of
this _chipiels any party to the controversy may petition the
district court for relief. Fhe-departmsent--shall-——be——verved
with--process——in--ony--proceeding-under-this-subsection—end
et tv—within—o-redsonabie-tine-thereafiery-nott Ffy—the-court
whether—it—intends—-ini-its-diseretiony——within--a--redeonabie
tiaey--to--begin-procecditigs—to-deternine—existing-rights—in
the-scurcey-in-eccordence-with-part-Z-of-this—-cheptérs——Fhe
depertaent--meyy— ¢ f—-e-dectines-to-commence-procecdings—to
deternine-enisting-right s in——the-——souwrcey-—intervene——de——a
porty-—+n--theé--proceddings The district court from which

relief is sought may grant such injunctive or other relief
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which is mnecessary and appropriate to preserve property
rights or the status quo pending the departmentis--decision
whether--to-—determine-—ext+ating-rights—in-the-souree-or—the
depertmentis-decision—te-intervene-as-e-partyy-ss-—the--cose
may--bew-~ff-—the--department--does--not-proceed-to-obtain-a
determnination-of-existing-rightsy-the-districe—~-coure——-shai}
settie--onty—the—controversy-betwean-the-parties jssuance of
the final deccae.

{3) A controversy between appropriators from a source
which has been the subject of a general determination of
existing rights under 85-2-268i-through-65-2-2%0 part 2 _of
this chapter shall be settled by the district court which
issued the final decree. The order of the district court
settling the controversy may not alter the existing rights
and priorities established in the final decrees In cases
involving permits issued by the departmenty the court may
not amend the respective rights established in the permits
or alter any terms of the permits unless the permits are
inconsistent or interfere with rights and priorities
established in the final decreee The order settling the
controversy shall be appended to the final decreey and a
copy shall be filed with the department. The departmeent
shall be served with process in any proceeding under this
subsactions and the department mayy in its discretiony

intervene in the proceedinge®
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Section 35. Codificatione {1) Sections 1 through 10 of
this act are intended to be codiflaed as an integral part of
Title 3y and the provisions contained in Title 3 apply to
this acte

{2} Sections 11 through 27T are intended to be codified
as an integral part of Title BSs chapter 24 part 2y and the
provislions contained in Title 85¢ chapter 2+ apply to this
acte

{3} If the p(ovislons of this act are not codified as
stated aboves the code commissioner shall add to the MCAs if
necessaryy statutory language to convey the intent of this
sectione

Section 36 geverability. If a part of this act is
invalids 311 valid parts that are severable from the Iinvalid
part remain in effect. If a part of this act Is Invalid in
one or more of its applicationse the part reaains in effect
in all wvalid applications that are severabdble from the
invalid applicationse

Section 37. Repealer. Sections 85-2-201 through
85-2-2104 MCA+ are rapealed.

Section 38. Effective date. This act is effective on
passage and approvale

-End-
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SENATE BILL NO. 76
INTRODUCED BY BOYLANs TURNAGEs GALT,

GRAHAMy KOLSTADey CONOVERs MANLEYs SEVERSONg

THIESSENy DOVERs NELSONe E. SMITHy So BROMWN
BY REQUEST OF THE SUBCOMMITTEE ON WATER RIGHTS
A BILL FOR AN ACT ENTITLED: ®AN ACT TO ADJUDICATE CLAINS OF
EXISTING WATER RIGHTS IN MONTANA; AMENDING SECTIONS 3—i-i8kvy
3-3-162y-3-1-1601v~3-1-31610y—~19-5-301v-~29-5-404y 3I=5-]1lls
85-2-102y B85-2-1124 85-2-113y 85-2-114y B5-2-401y 85-2-485¢y

AND 85-2-406+ MCA; REPEALING SECTIONS 85-2-201 THROUGH

85-2-210y MCA; AND PROVIDING AN EFFECTIVE DATE.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Refer to Third Reading Bill
{Strike everything after the enacting clause and insert:)
NE®W SECTION. Section 1. Béstriet PURPOSE -- DISTRICT
court water divisions -— water judges -- creations Lil_LIHIS
ACT) AMENDS THE MONTANA WATER USE ACT TQ EXPEQITE AND
FACILITATE THE ADJUDICATION OF EXISTING WATER RIGHTSe
t1¥12) To adjudicate existing water rights water
divisions are established as defined in [section 2]« A water
division shall be presided over by a water judgee
shall be

+2¥43] A water judge desiqgnated effective

duty—-%vy--1979y MITHIN 30 DAYS AFTER [THE EFFECTIVE DATE OF
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IHIS ACT] for each water division by a majority vote of a

committee composed of the--sentor--judge-in-eech-judiciad

déserdet THE QISTRICT JUDGE FROM EACH SINGLE JUDGE  JUDICIAL
QISTRICT ANG THE CHIEF OXISTRICT JUQGGE FROM FACH SULTEPLE
JUDGE _JUDICIAL RISIRICT: &holly or

partly within the

division. A water judge must pe a8 district judge of a
judicial? district wholly or partly within the water
divisions A district judge may not sit as a water judge in

more than one divisions.

+33(48) No water judge way preside over matters

concerning the determination and interpretation of existing
water rights beyond the boundaries specified in {section 2)

for his division. ,

t4¥(3) A water judges when presiding over a water
divisiony prasides as district Jjudge in and for each
judicial district wholly or partly within the water
divisionas

5746} The jurisdiction of each judicial district

concerning the detersination and interpretation of existing
water rights is exercised exclusively by it through the
water division or water divislon; that centain the juaicial
district wholly or partly.

NEM SECTIQN.

There are

Section 2. MWater divisions definede (1)
four water divisions whose boundaries are formed

by the natural divides between drainages and the borders of

Includes Free Joint -2- 58 T6
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the state of Montana and which are described as follows:

{a) The Yellowstone River Dasin water division
consists of those areas drained by the Yellowstone and
Little MNMissouri aivers and any remaining areas in Carter
Countys

(b) The lower Missouri River Basin water division
consists of those areas drained by the Missoiri River from
below the mouth of the Marias River and any resaining areas
in Glacier and Sheridan Counties.

{c) The wupper Missouri River Basin water division
consists of those areas drained by .the Missouri River to
below the mouth of the Marias River.

{d) The Clark Fork River Basin water division consists
of the areas drained by the Clark Fork Riveres the Kootenai
Rivery and any remaining are¢as in Lincoln Countys.

{2) whenaver a question arises concerning which water
judge shall preside over adjudication of an-existing-right A
BATTER COMCERNING THE DETERMINATION AND INTERPRETATION GF
EXISTING WATER BIGHIS+ the question shall be settled by the
water judges involved.

NEMW_SECTIONM. Section 3« Appointment of water masters
~— qualifications ~- removale {1) The water judge in each
water division shall appoint & water mastre

(2} A water master w@may be appointed after July 1l»

1980y and must be appointed on or before July ly 1982,
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(3) In appointing @ water mastere the water judge
shall consider a potential master®’s experience with water
lawe water uses and water rights.

(%) A water master shall serve at the pleasure of the
water judge and may be removed by the water judge.

NEE_SECTION. Section 4. Salarys expensessy and
retirement of water masterse (1) The water judges shall set
a uniform salary for water masters. Water masters shall
receive expenses as provided in 2-18-501 through 2-18-503.

{2} A water master shall participate in the Montana
Public Employees® Retirement System established in Title 19
chapter 3.

{3) The salary and expenses of a water master shall be
pald from the water right adjudication account established
in [section 18].

NEM _SECTIQN. Section 5. Duties of water masterse (1}
The water master has the general powers given to a master by
MeReCivePery Rule 53(c)e

{(2) wWithin a reasonable time after June 30,y 1983y the
water master shall issue a report to the water judge meeting
the requirements for the preliminary decree as specified in
[section 227.

{3) After a water judge issues a preliminary decrees
the water master shall assist the water judge in the

performance of the water division's further duties as

~G~ SB 76
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ordered by the water judgee.

NEW SECTJION, Section &. Jurisdiction of the water
divisione ti}~nhen-the-department-of-naturat--resoarces--and
eonservation——fites—a——copy-of-each-statepent-of-cltarmuith
the-cterk-of-the-district-court-as-required-by-fFsection-1tjr
the-ctoitm-shati-be-considered-fited-in-the-judiciad-district
of-the-county-in-which-the-diversion-ts-—aade-ory-if-there-+is
a-ctatmed-right-with—-no-diversiony-in-the—judiciat-——districe

of--the--coconty-—in-which-the-use-oceursvy (1] THE ACTIOK FOR

{2) The water judge for each division shall exercise
jurisdiction over all matters concerning the determination
and interpretation of existing water rights within his
division as specified in {section 2] that are LONSIDERED
filed in QOR__IRANSFERRED _JQ a jJudicial district wholly or
partly within the divisions

(3) The water judge wmay consclidate all} matters

concerning the determination and interpretation of existing

-5= 58 76
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watar rights within the water jJudge®s division in any
combination or qroups of claims or matters for joint
hear ings or proceedings conducted by the water judge or
water master in any locatlon within the divisions The water
judge may make such consolidatiens as are necessary to
administer the requirements of [this act] In adjudicating
claims of existing water rightss

{#) A1l matters concerning the determination and
interpretation of existing water rights shall be brought
before or immediately transferred to the water judge in the
proper water division unless witnesses have been sworn and
testimony has been taken by a district court prior to
Setober-—-4vy-1939 IHE DATE OF THE BONTAMA SUPREME COURT ORDER
AS_PROVIDEQD IN [SECTION 16].

({5) The water judge of each water division may appoint
and supervise a water commissioner as provided for in Title
85+ chapter 5.

{6) The water judge of each water division may enforce
the provisions of a final decree Issued iIn that water
division as provided in [section 24].

47} _THE MATER JUDGE MAY DESIGNATE AMY OTHER DISTRICT
JunﬁE_IIIul&.lﬁi_lllﬁﬂ_Dl!iﬁlnﬂ.lﬂ_ﬁsiﬁlni_lN_HLS_AB$£H££_DH
HIS _BEHALF _AS WATFR JUDGE FOR THE YMMEDIATE ENFORCEMENT OF
AN _EXISYTING _DECREE QR THE IMMEDIATE GRANTING OF
EXTRAORDINARY RELJEF _AS MAY BE PROVIDED FOR BY LAW UPON AN

-6~ 58 76
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ALLEGATION OF IRREPARARLE HARMe

NER_SECTIONe Section T. Disqualification of water
judges or water master. ({1) A water judce may disoualify
himsel f or the water master in any proceeding or pertinent
portion thereof in which his or the water easter's
impartiality might reasonably be questioned.

(2} A water judge may also disqualify hinself or the
water master in the following circumstances:

(a} if he or the water master has a personal bias or
prejudice concerning a party of personal krowledge or
disputed evidentiary facts concerning the proceeding;

{b) if in private practice he or the water master
served as a lawyer in the matter in controversy or a lawyer
with whom he or the water master previously practiced law
served during such association as a. lawyer concerning the
matter or the judge or the lawyer has been a material
witness concerning it;

(¢} if he or the wataer master has served in
governmental employment and in such capacity participated as
counsels advisery or material witness concerning the
proceeding or expressed an opinion concerning the merits of
the particular case in controversy;

{(dy If he or the water master knows that he or the
water master individually or as a fiduciarys or his or the

water master®s spouse or minor child residing in his or the
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water master®s househeld has a financial interest in the
subject matter in controversy or in a party to the
proceeding or any other interest that could be substantially
affected by the outcome of the proceeding; or

{e) if he or the water master or his or the water
master®s spouse or a person within the third degree of
relationship to any of them (as calculated according to
72-11-101 through 72-11-105) or the spouse of such a person:

(i} is a party to the proceeding or an officer,
directors or trustee of a party;

(ii) is known by the judge or water master to have an
interest that could be substantially affected by the cutcome
of the proceeding;

(i¥i) is to the judge's or water master's knowiedge
likely to be a material witnaess in the proceedings

(3} A water judge should inform himself about his and
the water master's personal and fiduciary financial
interests and make a reasonable aeffort to inform himself
about the personal financial interests of his and the water
master's spouse and minor chiltdren residing in his or the
water master®s respective household.

(4 Ffor the purposes of this sectione the folliowing
definitions apply:

(a) “Proceeding” includes prehearings hearings

appellate roviews or other stages of adjudication conducted

-B- 5B 76
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by the water master or water judge.

(b} “Fiduciary™ includes such relationships as
executory administratory trusteey or guardian.

{c) ™Financial interest" means ownership of a legal or
equitable intereste however smally or a relationship as
directory advisors or other active participant in the
affairs of a partys except that:

(i) ownership in a wmutual! or common investment fund
that holds securities is not a financial interest in such
securities unless the judge or water master participates in
the management of the fund;

(if) an office in an educationaly religious,
charitabley fraternaly or civic organization is not a
financial interest in securities held by the organization;

{iii) the proprietary interest of a policyholider in a
mutual insurance company or a depositor in a mutual savings
assocliation or a similar proprietary interest is a financial
interest in the organization only if the ocoutcome of the
proceeding coultd substantially affect the value of the
interest; and

{iv) ownership of government securities is a financial
interest in the issuver only if the outcome of the proceeding
could substantially affect the value of the securitiess

(5) A water judge may accept from the parties to the

proceeding a waiver of any ground for disqualification if it
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is preceded by a full disclosure on the record of the basis
for disqualificatione

{6) The procedure for disqualification of a water
judge or water master specified in this section is exclusive
unless otherwise specificaliy altered by the Montana supreme
courte

NEMW SECTIQNs Section 8. Designation of water judge to
fil1l vacancy. If a vacancy occursy it shall be filled in the
manner provided in [section 1] for the initial designation
of a water judge. ‘A vacancy is Created when a water judge
diess retiress is not elected to a subsequent term, FORFEITS
H1S JUDICIAL POSITION. IS REMOYED: or is otherwise unable to
complete his term as a district judge.

MEM SECIIONe. Section 9. Water judges -— term of
office. The term of office for water Judges is from duly-—iy
¥9¥9y JuE DATE QF INITIAL APPOINTMENT AS PROYIDED IN
[SECIION 1] to June 30y 1985« After June 30y 1985y the term
of office of a water judge is 4 yearss subject to
continuation of the water divisions by the legislature.

HEM SECTION. Section 10. Promulgation of rules and
prescription of forms. Fhe AS_ _SODN AS _PRACTICABIE THE
Montana suﬁreae court may promulgate special rules of
practice and procedure and shall prescribe forms for use in
connection with [this act] in consultation with the water

judge and the department.

-10- S8 76
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NEW SELTION. Section lle Claim of existing water
right -~ filing statement of claim required -- exemptions.
{1) A person claiming an existing rigHts unless exempted
pelow OR__WNLESS AN EARLIER FILING OATE _IS__ORDEREQ AS
PROYIDED IN [SECTION 16]y shall file with the department no
later than June 30s 1963, a statement of claim for each
water right asserted on a form provided by the departments

{2) The department shall file a copy of sach statement
of claim with the clerk of thes district court for the
judicial district in which the diversion Is made ory if
therae is a claimed right with no diversions the department
shall file a copy of the statement of claim with the clerk
of the district court of the judicial district in which the
usSe OCCUrSe

(3) Claims for existing rights for 1livestock and
individual as opposed to municipal domestic uses based upon
instream flow or groundwater sources and claims for rights
in the Powder River Basin included in a declaration filed
pursuant to the order of the department or a district court
issued under sections 8 and 9 of Chapter 452, Laws of 1973,
OR__UNDER SECTIONS 2 AMD & OF CHAPTER 4f5s LAMS QOF 1975 are
exempt from the filing requirements of subsection (1) of
this sectione Such claims mays howevere be voluntarily
filaedes

NEM SECTION. Section 12. ODepartment of fish and game

-11- SB Te

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 007T8/0%

to represent public recreational uses. The department of
fish and game shall exclusively represent the public for
purposes of establishing any prior and existing public
recreational use in existing right determinations under
{sections 11 through 26]e provided that the foregoing shall
not exclude a federal governmental entity from representing
the public for the purpose of establishing any prior and
existing public recreational use in existing right
determinations under [sections 11 through 26] and further
provided that the foregoing shal!l not be construed in any
manner as & legislative determination of whether or not a
recreational use sought to be established prior to July 1.
1973y is or was a beneficial use.

NEM SECTIOM. Section 13. Statement of <claim --
contentse (1} The statement of claim for each right shall
include substantially the following:

{a} the name and mailing address of the claimant;

(b} the name of the watercourse or water source from
which the right to divert or make use of water is ciaimeds
if available;

{c) the quantities of water and times of use claimed;

{d) the legal descriptions with reasonable certaintys
of the point or points of diversion and places of use of
waters;

(@) the purpose of uses includinge if for irrigations

~12- $8 76
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the number of acres irrigated;

(f) the approximate dates of first putting water to
beneficial use for the various amounts and times claimed in
subsection (c); and

{g) the sworn statement that the claim set forth is
true and correct to the best of cltaimant's knowledge and
belief.

{2) The claimant shall submit mapses platsy aerial
photographss decreesy or pertinent portions thereofs, or
other evidence in support of his claime Al1 mapss platsy or
aerial photographs should show as nearly as possible to
scale the point of diversions place of uses place of
storages and other pertinent conveyance facllitiess

NEW SECTIONs Section l4e. Abandonment by failure to
file cliaime The failure to file a claim of an existing right
as required by [section 11] westablishes a conclusive
presumption of abandonment of that right.

NEW_SELTION. Section 15. Claim to constitute prima
facie evidences A claim of an existing right filed in
accordance with [section 11)] constitutes prima facie proof
of its content until the issuance of a final decrees

NEW SECLTION. Section 16« Order to file claims. (1) The
Montana supreme court shall on-or-before——-Betober—-—ty—-19¥%y
BHITHIN 10 DAYS OF THE FILING OF JME PEVITION BY IHE ATTORNEY

GENERAL issue an order to file a statement of a claim of an
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existing water right in substantially the following form:
®WATER RIGHYS OROER

FAILURE TO FILE A CLAIM AS REQUIRED BY LANW WILL RESULT
IN A CONCLUSIVE PRESUMPTION THAT THE WATER RIGHT OR CLAIMED
MATER RIGHY HAS BEEN ABANOONED. (This introductery sentence
shall be printed in not less than L2-point boldface types)
This order is notice of coamencement of procedures for the
general adjudication of existing rights to the use of water
and of the requirement to file a claim for certain existing
rights to the use of water. Every persony including but not
limited to an individuals partnershipy associations public
or private corporations city or other municipalitys county,
state agency or the state of Montanas, and federal agency of
the United States of America ON_JITS OWN BEMALF 08 AS TRUSYEE
EOR ANY INOIAN DR INDIAN TRIBEs asserting 2 claim to an

existing right to the use of water arising prior to July 14
1973+ is ordered to file a statement of claim to that right
with the department no later than June 30, 1983, CYaims for

stock and INDIVIDUAL AS OPPOSED TO MUNICIPAL domestic uses

based upon Iinstream flow or groundwater sources are exempt
from this requirement; however, c?éims for such uses may be
volunta;ily' filedes Claims filed with the department in the
Powder River Basin In a declaration filed pursuant to the
order of the department of natural resources and

conservation or a district court issued pursuant to sections

=14~ sSB 76
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8 and 9 of Chapter 452y Laws of 1973, DR _UMDER _SECTIONS 3
AND & QF CHAPTER 485. LAMS QF 1915 are also exempte

For further informations contact the department of
natural resources aﬁd conservations Helenas Montanasy for a
copy of the law and an explanation of it."

(2} Upon petition of the attorney general, the Montana
supreme court mey SHALL issue the order c¢alled for in
subsection (1) with a shorter claim filing period of not
less than 1 years SUBJECT IQ EXTENSION NOT BEYOMD JUNE 30,
1983, BY THE MONTAMA SUPREME CQURT LPON PETITION OF THE
AITOBRNEY GENERALs in those basins, or subbasins where state
ad judication jurisdiction is being or is likely to be
challenged.

MEM _SECIION, Section 17. How notice of the order to
be givene To assure that al} persons who =may claim an
existing water right are notified of the requirement to file
a claim of that rights the Montana supreme court shall give
notice of the order as follows:

{1) It shall cause the order printed in not less than
10-point type to be placed in 2 prominent and conspicuous
place in 3l1) daily newspapers of the state and in at least
one newspaper published in each county of the state durtng
the-month-of-Betober-1939y WITHIN 30 DAYS AFTER THE NONTANA
SUPREME COURT QROER AS PROVIDED IN [SECTIQN 16] and in April
of 1980y 198ls 1982+ and 1983.
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{2) It shall cause the order in writing to be placed
in a3 prominent and conspicuous location in each county
courthouse in the state MWITHIN 30 DAYS AFTER THE MONTANA
SUPREME COURT ORODER AS PROVIDED IN [SECTION 16].

{3) It shall provide a sufficient number of copies of
the order to the county treasurers before October 15y 1979,
1980y 1981 and 1982y and the county treasurers shall
enclose a copy of the order with each statement of property
taxes mailed in 1979 1980s 1981y and 1982. In the
implementation of this subsections the department shall
provide reimbursement to each county treasurer for the
reasonable additional costs incurred by the treasurer
arising from the inclusion of the order required by this
section. The department shall be reimbursed for such costs
from the water right adjudication account created by
[section 18].

{4} It shall provide copies of the order in writing to
the press services with offices located in Helena during
dutyy—2939 MITHIN 30 DAYS AFTER THE MONTANA SUPREME COQURT
OROER AS PROVIOED IN [SECTION lf]e and IN April of 1980,
1981y 1982+ and 1983,

£5)  IY SHALLs UNDER AUTHORITY GRANTED TQ THE STATES BY
43 UsSele 666e PROYIDE FOR SERYICE QOF THE PETITION AND ORDER
UPON_THE UNITED STATES ATTORNEY GENERAL DR _HIS DESIGNATED
BEPRESENTATINE.
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+5¥16) It way also in its discretion give notice of
the order in any other mamner that will carry out the
purposes of this sectione

t63{I) It may also in its discretion order that the
department or the water judge assist the Montana supreme
court in the carrying out of this section.

NEW_SECTIONe Section 18 Fees - special account
createde (1) Each claim filed under [section 11} shall be
accompanied by a filing fee in the amcunt of $40s subject to
the rollowing exceptions:

{a) the total filing fees for all claims filed by one
person in any one water court d¥strict DRIYISION wmay not
exceed $480; and

(b} no filing fee is required accompanying a claim of
an existing right that is included in a decree of a court in
the state of Montana and which is accompanied by a certified
copy of that decree or pertinent portion thereof or verified
as otherwise ordered by the courte

{2) There is established a water right ad judication
account in the earmarked revenue fund of the state treasurye
A1l fees collected under this section and [section 22] shall
be deposited in the account to pay the expenses incurred by
the state for administering [this act].

NEW _SECTION. Section 19« Expenses to be borne by

state. All expenses incurred by the state as a result of
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{this act] are to be paid from the water right adjudication
account in the earmarked revenue fund established in
[section 18)e Expenses include but are not limited to the
salaries and expenses of personnels equipments office spaces
and other necessities incurred in administering [this act].
If sufficient revenue is not available from the earmarked
revenue fundsy the expense shall be paid from the state's
general funde

NEM SECTIONe. Sectlion 20. Adjudication of existing
rightse (1) ¥wve MITHIN 20 DAYS AFTER [THE EFFECTIVE OATE OF
THIS ACTl. THE state of Montana wupon relation of the
attorney general shall petition the Montana supreme court to
require all persons claiming a right within a water division
to file a claim of the right as provided in [section 11].

{t23—¥Fhe—-requirement—to-—f He-a-ctain-for-an—-extsting
right-ts-the-first--step--in—-proceedings-—for——the-—general}
adjudication-of-sti-existing-rights-—to-the-use—of-watery

t3342) The water judqge shall monitor the claim filing
procedure for claims within his water division and make any
orders necessary to assure timely and accurate compliance
with the ctaim filing procedures ’

NEWd SECTIONs Section 21. Department assistance to
water judyess The departments subject to the direction of
the water judges shally without cost to the judicial

districts wholly or partly within his water division:
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{1) provide such information and assistance as may be
requiraed by the water judge to adjudicate claims of existing
rights;

(2} establish information and assistance programs to
aid claimants in the filing of claims for existing rights
required by [section 11};

{3} conduct field investigations of reandenty--selected
etaima--or claims that the water judge in consultation with
the department determines warrant investigation;i and

(4) provide the water judge with all information in
its possassion bearing upon existing rightse including all
declarations filed with and all information gathered by the
department with respect to existing rights in the Powder
River Basine )

NEM SECTION. Section 22+ Preliminary decrees {1)
Within a8 reasonable time after the close of the filing
periods the water judge shall issue a preliminary decfee.
The preliminary decree shal) be based on the statements of
claim before the water judges the data submitted by the
departsenty and any additional data obtained by the water
judge.

{2} The preliminary decree shatl contain the
information and make the determinationsy findingses and
conclusions required for the final decree under [section

241
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{3) If the water judge is satisfied that the report of
the water master meets the requirements for the preliminary
decree set forth in subsections (1) and {2}y and is
satisfied with the conclusions contained in the reporte the
water judge shall adopt the report as the preliminary
decrees If the water judge s not so satisfieds he mays at
his options recommit the report to the master with
instructionsy or modify the report and issue the preliminary
decreees

(4) The water judge shall send a copy of the
preliminary decree to the departmenty and the water judge
shall serve by mail a notice of availability of the
preliminary decree to each person who has filed a claim of
existing rights orey in the Powder River Basine to each
person who has filad a declaration of AN existing righte. The
wataer judge shall enclose with the notice an abstract of the
disposition of such person®s claimed or declared existing
righte The notice of availability shall also be served upon
those issued or having applied for and not having been
denied a beneficial water use permit pursuant to 85-2-36%
IIILE 85s CHAPTER. 2. PARI 3y those granted a reservation
pursuant to 85-2-316s or other interested persons who
request service of the hotice from the water judgee The
clerk or person designated by the water judge to mail the

notice shall make a genetal certificate of maiting

-20-~ SB 16
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certifying that a copy of the notice has been placed in the
United States mails postage prepaids addressed to each party
required to be served notice of the preliminary decree. Such
certificate shall be conclusive evidence of due and legal
notice of entry of decree.

{5) Any person may obtain a copy of the preliminary
decree upon payment of a fee of 320 or the cost of printingys
whichever is greater, to the water judge.

NEW SECTION. Section 23« Hearing on preliminary
decree. (1) Upon objection to the preliminary decree by the
department, a3 person named in the preliminary decreey or any
other persons for good cause showns the department or such
person is entitled to a hearing thereon before the water
judges

(2) If a hearing is requesteds such request must be
filed with the water judge within 90 days after notice of
entry of the preliminary decree. The water judge mays for
good cause showns extend this time 1imit an additional 30
days if application for the extension is made within 90 days
after notice of entry of the preliminary decree.

{3) The reguest for a hearing shall contain a2 precise
statement of the findings and conclusions in the preliminary
decree with which the departmaent or person requesting the
hear ing disagreess The request shall specify the paragraphs

and pages containing the findings and conclusioas to which

-21-~ SB T&

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

58 007T6/05

objection is made. The request shall state the specific
grounds and evidence on which the objections are based.

{4) Upon expiration of the time for filing objections
and upon timely recelipt of a request for a hearings the
water judge shall notify each party named in the preliminary
decree that a hearing has been requested. The water judge
shatl fix a day when all parties who wish to participate in
future proceedings wmust appear or file a statemente The
water judge shall then set a date for a hearings The water
judge wmay conduct individual or consclidated hearingse A
hearing shall be conducted as for other civil actionse At
the order_ of the water judge a hearing may be conducted by
the water masters who shall prepare a report of the hearing
as provided in MeReCivePey Rule S3i(el.

NEM SECTION. Section 24 Final decree. {1} The water
judge shalle on the basis of the preliminary decree and on
the basis of any hearing that may have been helds enter a
final decree affirming or modifying the preliminary decree.
If no request for a hearing Iis filed within the time
alloweds the preliminary decree automatically becomes finaly
and the water judge shall enter it as the final decree.

(2} T;e final decree shall establish the existing
rights and priorities within the water judge's jurisdiction
of persons required by [section 11] to file a claim for an

existing right and of persons required to file a declaration
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of existing rights in the Powder River Basin pursuant to an
order of the department or 2 district court issued under
sections 8 and 9 of Chapter 452, Laws of 1973,

(3) The final decree shal} state the findings of facte

along with any conclusions of laws upon which the existing

rights and priorities of each person named in the decree are

basedes

(4} For each person who is found to have an existing
rights the final decree shall state:

{a) the name and post-office address of the owner of
the right;

{b) the amount of waters rate, and volumes included in
the right;

{c) the date of priority of the right;

{d) the purpose for which the water included in the
right is used;

{e) the place of use and a8 description of the lande if
anys to which the right is appurtenant;

{f) the source of the water included in the right;

(g) the place and means of diversion;

(h) the inclusive dates during which the water is used
each year;

(i} any eother information necessary to fully define
the nature and extent of the right.

NEW SECTION. Section 25. Appeals from final decrees
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A person whose existing rights and priorities are determined
in the final decree may appeal the determination only if:

{l) he requested a hearing and appeared and entered
objections to the preliminary decree; or

{2} nhis rights as determined in the preliminary decree
were altered as the result of a hearimg requested by another
persone

NEM SECTION. Section 26. Certificate of water righte
When a final decree is enteredy the water judge shall send a
copy to the department. The department shall on the basis of
the final decree issue a certificate of water right to each
person decreed an existing rights The original of the
certificate shall be sent to the county clerk and recorder
of the county where the point of diversion or place of use
is located for recordations. The departaent shall keep a copy
of the certificate in its office in Helenas After
recordations the clark and recorder shall send the
certificate to the person to whom the right is decreed.

NEH-SECTFO0Ng——Section-2Fs——Legistative-intent-regerding
federod--and—indion-water—rights———-compaets-—~—negotiatian
agthorized-—~-proceadures——~fij--ft——is-~the-—intent--of--the
fegistature——thot——the——attoraey-generat—include-ati-—federat
and-indtan—interests-in—the-petition--required-—in——fsection
163~ ~under——suthority——groanted-—the——state—by—43-UrSeEr-6667

Howevery—4t-ta—further—intended-that-the——state——-of-—Hontane
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proceed——uander—-the--provisions—of-this-section-to—concinde
compacts—for-the-equitable~—diviaton--ond--apportionment—-of
waters——bréween--the--state-~and--its-peoplte-—asnd-the-severad
federat-itnterests-and-indisn-tribes—cleiming-reserved--water
righta-—within--the-states-Buring-the-3-year-period-from—the
time-of-fiting-the-petition-required-in——-fsection--16jv—-ond
white--negotiations-—for--the—-conctusion-of-a-compact—under
this-seetion-sre—being-pursuedy-ati-—-ections——to--edjudicate
reserved--federoi——ond--indion-water-rights-under-fthis-aece]
are-aunspendeds

123 ——Fhe-comnpact--commission——may--negotinte——with——the
federal-government-and-indian-tribes-jointty-or-severalty-te
eonclude——conpacts-authorized-under-subsection—{irv—when—the
conpact-commission—and--authorized--representatives——of-——the
federal--government—or--indian--tribes—have——agreed--to—-a
econpacty~they-shati-sign-o-copy-and—fite-—en-—originel——-copy
with-the-department—of-state—-ef-the-dnited-States—of-Anerice
end-copies—with-the-secretary-of-state—of-Montans—end-+f-the
compact—is-with-an—indien-tribevr-with-the-tribat-couneii-for
the--tribe--invelveds--Fhe--conpaect—is-effective-and-binding
upon-sit-perties-upon-ratifieation--by--the--tegistature--of
Montanay—-any--affected-~tribat-councitv-and-the-conqgress—of
the-United-5tatess-Fhe-water-—judge--shati--inctade——in--the
pretiminary--decree—-the—contents-of-a-compact-thot—hes-been

eqreed-upon-by-the—parties-to-the-compact-whether-or-not--i¢
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has-peen-ratifred-by—congressy
t3t--tet-Fhere——is--erented--a--reserved-—water——-rights
compoct-conmissions-—-Conmissioners-esre-appointed-as-foliowss
tiy—-two--pembers-—-of--the-—-hovse——of-——-repressntatives
appointed——by-—the-—speskery-eech-from-o-different-potiticed
pareyt
tity-two-—members——of--the-~senate--appointed-—by-——the
presidenty-each-frome-different-potiticet-partys
titti-cne-member-designated-bhy-the—governoers
tivi—-one—mender-designated-by—the-sttorney-genersts—and
tvy--one—--gember—--from——-the--department--of--naturad
resources-and-conservetion-designeted—by—the-directors
tbi--tegistetive-—menders-of-the-commitssion-are-entitied
to-receive-conpensstion-end-expenzes-es-provided-in--5-2-36¢
for--eech--day--sectusity-spent-on-comnission-businesss-Sther
menbers--are-—entitied--to--satery-—and--oxpenses—-ags--state
employeesy
ter——¥he--commission—-is-~sttached-—to--the--governorss
office—for-edetnistrative—purposes-oniyv-Ffhe--costs—ef--the
commiaston-—-sheti--be—-paitd-fromfunds-appropriated-for-that
purpose—-fro-——-the—-—-otef--—rigﬂt---edj.ﬂieatieﬂ——-eceeont
estebiished-in-fFsection-193s
tdy-—Menbers-—appointed--to—-the-commisston-shali-serve
untit-the~-work-of-the-commiasion—+s—completed—or—untit--they

restgn-—or—--ere-otherwise-unabie-to-servey-A-vacancy-nust—be
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fitied-in-the-aenner-of-the-originat-appointments

THERE IS _A NEM MCA SECTION THAT REARS:

Section 27« Legislative intent regarding Indian water
rights -- suspens]on of adjudication =-- negotiation of
compacts authorized -- procedure -- negotiation of federal
rights. (1} Because the water and water rights within each
water division are Interrelatedy it is the irtent of the
legistature to conduct unified proceedings for the general
ad judication of existing water rights under the Montana
Water Use Acte Therefores it is the intent of the
legislature that the attorney general®s petition required in
[section 16] include 21Y claimants of reserved Indian water
rights as necessary and indispensable parties under
authority granted the state by 43 UsS5.Ces 666s Howevers It is
further intended that the state of Montana proceed under the
provisions of this section in an effort to conclude compacts
for the equitable division and apportionment of waters
between the state and its people and the several Indian
tribes claiming reserved water rights within the state.

{2} From the time of filing the petition required in
fsection 16] until July 1y 1932y and while negotiations for
the concliusion of a compact under this section are being
pursueds 811 actions to generally adjudicate reserved Indian
water rights from a source of water in guestion under [this

act] are suspendedy unless an action is commenced or is
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pending by or on behalf of an Indian tribe to adjudicate
water from that source other than as provided for in Title
BSy chapter 2. In such cases the suspension is maintained
only if the action is dismissed or if the parties to the
action stipul ate to the suspension during compact
negotiations of all further proceedings in the action except
the determination of jurisdictional issues and an order is
so issuede

{3} The compact commission may negotiate with the
Indian tribes or their authorized representatives jointly or
severally to conclude compacts authorized under subsection
(1})e Compact proceedings shall be commenced by the
commission. The commission shall serve by certified mail
directed to the governing body of each tribe a3 written
request for the initiation of negotiations under [this act]
and a request for the designation of an authorized
representative of the tribe to conduct compact negotiations.
Upon receipt of such written designation from the governing
bcdy of a tribey compact negotiations shall be considered to
have cosmenced. When the compact commission and the Indian
tribes or their authorized representatives have agreed to a
compacty they shall sign a copy and file an original copy
with the department of state of the United States of Ameérica
and copies with the secretary of state of Montana and with

the governing body for the tribe invelved. The compact is

-28- 58 T&
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interr ~for- =periad-of-tiaex

+i2¥423¥(12) “Waste™ means the unreasonable loss of
water through the design or negligent operation of an
appropriation or water distribution faclility or the
application of water to anything but a beneficial uses

13 £243(13) "Water®™ wmeans all water of the states
surface and subsurfaces regardless of its character or
manner of occurrences including geothermal water and diffuse

surface water.

tX4rtk83(17) "Well™ wmeans any artificial opening or
excavation in the groundy however mades by which groundwater
is sought or can be obtained or through which it flows under
natural pressures or is artificially withdrawn.®

Section 30e Section 85-2-112y MCAe is amended to read:

“§5-2-112. Department dutiess The department shalil:

{1) enforce and administer this chapter and rules
adopted by the board under 85-2-113;

(2) prescribe proceduress formsy, and requirements for

applicationss permitsy certificatesy declarationsy claims of
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existing rightss and proceedings under this chapter and
prescribe the information to be contained in any
applicationsy declarations claim of existiog rights or other
document to be filed with the departuént under this chapter
not inconsistent with the reguiresents of this chapter:

(3) astablish and keep in jits Helena office a
centralized record system of 3)1 existing rights and a
public record of permits, certificatesy declarationsy glalms
of exjisting rlghtsy applicationss and other documents filed
in its office undér this chapter;

{%#) <cooperate withes assisty advises and coordinate
plans and activities with the federaly states and Yoca?
agencies in matters relating to this chapter;

{5) wupon request by any persony cooperate withe
assisty and advise that person In wmatters pertaining to
measuring water or filing declarations with the department
or claims of existing rights with a  district court under
this chapter.”

Section 31. Section B85-2-113y MCAs is asended to read:

"85-2-113. Board powers and duties. (1) The board may
prescr{be fges or service charges- for any public service
rendered by the department wunder this chapters including
fees for the filing of apnlications or for the issuance of
permits and certificates. There shall be no fees for the

filing of declarations or for apy action taken by _the
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depacteent . at the request of the water judge ar for the
issuance of certificates of existing rightse.

{2) The board may adopt rules necessary - to Implement
and carry out the purposes and provisions of this chaptere
These rules may include but are not limited to rules to:

{a) govern the issuance and terms of interim peramits

authorizing an applicant for a regular percit under this

chapter to begin appropriating water immediatelyy pending
final approval or denial by the department of the
application for a regular permit;

{b) require the owner or operator of appropriation
facilities to install and maintain suitable controlling and
measuring devices;

(c} require the owner or coperator of appropriation
facilities to report to the deéart.ent the readings of
mseasuring devices at reasonable intervals and to file
reports on appropriations; and

(d} regulate the constructions uses and sealing of
wells to prevent the wastes contaminatione or pollution of
groundwatere

(3) The board shall adopt rules providing for and
governing temporary emergency appropriationsy without prior
application for a permitsy necessary to protect lives or
propertye™

Section 32. Section 85-2~1l%s MCAs is omended to read:
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"g5-2-~114. Prevention of wastes. (1) If the deapartment
ascertalnsy by a weans reasonably considered sufficient by
ity that a person is wasting waters using water unlawfully,s
or preventing water from moving to ancother person having a
prior right to use the samey it may petition the district
court supervising the distributigon of __water among
appropriators from the sgurce to:

(a} regulate the controlling works of an appropriation
as may be necessary to prevent the wasting or wunlawful wuse
of water or to secufre water to a person having a prior right
to its use; or

(b) order the person wastings unlawfully usings or
interfering with another®s rightful wuse of the water to
cease and desist from doing so and to take such steps as may
be necessary to remedy the wastes unlawful wuses or
interference.

{2) The department may attach to the controlling works
a written noticey properly dated and signeds setting forth
the fact that the controlling works have been properiy
regulated by ite which notice shall be legal notice to all
persons interested n the appropriation or distribution of
the waters

(3) The department may alsc direct its own attorney or
request the attorney general or county attorney to bring

suit to enjoin such wastes unlawful uses or interference."
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Section 33. Section 85-2-40ls MCAy is amended to read:

"g5-2-40le Priorityas (1) As bDetween appropriatorss the
first in time 1s the first in righte. Priority of
appropriation does not include the right to prevent changes
by later appropriators in the condition of water occurrences
such as the increase or decrease of streamflow or the
lowering of a water tabley artesian pressurey or water
levely if the prior appropriator can reasonably exercise his
water right under the changed conditionsa

(2) Priority of appropriation made under this chapter
dates from the filing of an application for a permit with
the departments except as otherwise provided in 85-2-301
through 85-2-303y B5-2-306e 85-2-310(3)+ and 85~-2-313.

(3} Priority of appropriation perfected before July 1.
1973, shall be determined as provided in 85-2-28i-through
e5-2-2%0 gart 2 of this chapter.®

Section 34e Section 85-2-406¢ MCAy is amended to read:

"g5-2-406, District court supervision of water
distributione (1} The district courts shall supervise the
distribution of water among al appropriatorse This
supervisory authority includes the supervision of all water
commissioners appointed prior or subsequent to July 1y 1973.
The supervision shall be governed by the principle that
first in time is first in right.

(2} wWhen a water distribution controversy arises upon
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a source of water in which existing rights have not been
determined according to 85-2-28i-through-85-2-219 part 2 _of
this _chapters any party to the controversy may petition the
district court for relief, ¥he~dopeé¥-ene-she+¥-ba—served
with-process-in-eny-proceeding——under-—this-—subsection--end
shatiy-within-o-reasonable—tine—-theresftery-notify-the-course
whether--$t--intends—-in-tts-diseretionv-within-a-reasonable
timevy-to-begin-proceedings-to-detormine—existing--rights--in
the-—gsourcey—-in-eccordence—with-part-2-of-this-chapters-Fhe
department-mayy— +f—+t—dectines-to--commence-—proceedings——teo
determine—-extsting--rights——in——the-—sourcey-intervene—as—-s
party-+n-the-—proceedinge The district court from which
relief is sought may grant such injunctive or other relief
which Is necessary and appropriste to preserve property
rights or the status quc pending the departmentis-decision
whether-to-deternine—extsting-rights-in-the-—soduree-—or-—the
departmentis-—decision--to-intervene-os-a-pertyr—os-the-case
nay-bev-if-the-department--dees-—not-—proceed-~to--obtain--o
determination——of--existing-rightsy-the-distriet-court-sheid

settie-onty-the-controversy-betweon-the-partées jssuance gf

" the finsl decregee

{3} A controversy between appropriators from a source
which has been the subject of a general determination of
existing rights under 85-2-28t-through-85-2-246 part 2 of

this chagter shall be settled by the district court which
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issued the final decree. The order of the district court
settling the controversy may not alter the existing rights
and priorities established in the final decree. In cases
involving permits i;suod by the departments the court may

not asend the respective rights established in the permits

or alter any terms of the permits unless the permits are

inconsistent or interfere with rights and priorities
established in the final decree. The order settling the
controversy shall be appended to the final! decrees and a
copy shall be filed with the departmentes The department
shall bs served with process in any proceeding under this
subsections and the department wmays Iin its discretione
intervene in the proceeding.”

Section 35« Codifications (l)'Sections 1 through 10 of
this act are intended to be codified as an integral part of
Title 3¢ and the provislons contained in Title 3 apply to
this acte

{2) Sections 11 through 27 are intended to be codified
as an integral part of Title 85y chapter 2y part 2+ and the
provisions contained in Title 85, chapter 2y apply to this
acte )

(3) If the provisions of this act are not codified as
stated aboves the code commissioner shall add to the MCAy if
necessarysy statutory language to convey the intent of this

sectione

-39~ 58 76
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Section 36. Severabilitye If a part of this act is
invalides all valid parts that are severable from the invalid
part remain in effects If a part of this act is invalid in
one or more of its applicationss the part remains in effect
in all1 valid applications that are severable from the
invalid appticationsas

Section 3T« Repealer. Sections 85-2-201 through
85-2-210y MCAy are repealed.

Section 38. Effective date. This act is effective on
passage and approvale

-End-
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HOUSE OF REPRESENTATIVES
Select wommittee on Water

Conmittee Amendments

1. mitle, line 8.
Following: "SECTIONS"

Strike:
Insert:

"3-1-101, 3-1-102, 3-1-1001, 3-1-1010, 19-5-301, 19-5-404"
"3-5-111,"

2. Title, line 10.

Strike:

“g5-2-405"

3. Pages 1 through 32.

Strike:
Insert:

17

18

19

20

21

22

23

24

25

all of the bill following the enacting clause
the attached substitute bill

NEM _SECIION. Section le Oistrict court water
divisions -- water judges -— creatione {1} To adjudicate
existing water rights water divisions are established as
defined in [section 2]« A water division shall be presided
over by a water judge.

{2) A water judge shall be designated effective July
Ly 1979y for each water division by a wmajority vote of a
committee composed of the senior judge in each judicial

district wholly or partly within the division. A water judge
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must be a district judge of a judicial district wholly or
partly within the water division. A district judge may not
sit as 3 water judge in more than one divisione

{3) No water judge may preside over satters concerning
the determination and interpretation of existing water
rights beyond the boundaries specified in {section 2] for
his divisione

(4} A water judges when presiding over a water
divisions presides as district judge in and for each
judicial district wholly or partly within the water
divisions

{5) The  jurisdiction of each jJudicial districe
concerning the detérmination and intcrprciation of existing
water rights Is exercised exclusively by it through the
water division or water divisions that contain the judicial
district wholly or partlye

MEM _SECTIOMs Section 2. Water divisions defined. (1)
There are four water divisions whose boundaries are formed
by the natural divides between draineges and the borders of
the state of Nontaﬁa and which are described as follows:

(a) Yhe Yellowstone River . Basin water division
consists of those areas drained by the Yellowstone and
Little Missouri Rivers and any remaining areas in Carter
County.

(b} The dLlower Missouri River Basin water division

-2- S8 Te
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consists of those areas drained by the Missouri River from
below the mouth of the Marias River and any remaining areas
in Glacier and Sheridan Countiese.

{c) The Upper HNissouri River Basin water division
conrsists of those areas drained by the Missouri River to
below the mouth of the Narias Rivere

(d) The Clark Fork River Basin water division consists
of the areas drained by the Clark Fork Rivers the Xootenal
Rivers and sny resaining aress in Lincoln Countye

(2) MWhenever a guestion arises concerning which water
Jjudge shall preside over adjudication of an existing rights
the question shall be settled by the water judges involveds

MEM SELTIONG Section 3. Appointment of water masters
-—— qualifications -- removale (1) The water judge in each
water division shall appoint a water mastere

{2) A water master may be appointed after July 1o
1980+ and must be appointed on or baefore July 1y 1982.

(3) In appointing a water masters the woter judge
shall consider a potential master®s experience with water
lawe water uses and water rightse

(4} A water master shall serve at the pleasure of the
water judge and may be removed by the water judge.

NEW SECTION. Section 4. Salarys expensess and
retiremont of water masterss {1} The water judges shall set

a wniform salary for water masters. Water wasters shall
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receive expenses as provided in 2-18-501 through 2-18-503.

{2) A water master shall particip;te in the Montana
Public Employees® Retirement System established in Title 19,
chapter 3.

{3) The salary and expenses of a water master shall be
paid from the water right adjudication account established
in {section 18]

NMEX _SECTIIONs Section S5« Duties of water masterse. (1)
The water master has the general powers given to 3 master by
MeReCivePear Rule 53{c)e

(2) Hithin a reasonable time after June 30y 1983, the
water saster shall issue a report to the water judge meeting
the requirements for the preliminary decree as specified in
[section 22].

(3} After a water judge issues a preliminary decreey
the water master shall assist the water judge in the
performance of the water division's further duties as
ordered by the water judgee

NEW SECTION. Section 6« Jurisdiction of the water
divisione (1) When the department of natural resources and
conservation files a copy of each statement of claim with
the clerk of the district court as reguired by [section 11]s
the claim shall be considered filed in the judicial district
of the county in which the diversion os made ore if there is

a claimed right with no diversions in the judicial district

4 sB Te



HOUSE OF REPRESENTATIVES
Select lgommittee on Water

Committee Amendments

1. Title, line 8.
Following: "SECTIONS"

Strike: "3-1-101, 3-1-102, 3-1-1001, 3-1-1010, 15-5-301, 19-5-404"

Insert: "3-5-111,"

2. Title, line 10.
Strike: "85-2-405"

3. Pages 1 through 32.
Strike: all of the bill following the enacting clause
Insert: the attached substitute bill

17 NEM SECTIONM. Section 1. District court

18 divisions —— water judges -- creatione (1} To adjudicate
19 existing water rights water divisions are established as
20 defined in [section 2}« A water division shall be presided
21 over by a water judge.

22 (2} A water judge shall be designated effective July
23 1+ 1979y for each water division by a wmajority wvote

24 committee composed of the senior judge in each judicial
2% district wholly or partly within the division. A water judge
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must be a district judge of & judicial district wholly or
partly within the water divisione A district judge may not
sit as 3 water judge in more than one divisione

(3) No water judge may preside over satters concerning
the determination and interpretation of existing water
rights beyond the boundaries specified in [section 2] for
his divisione

(4) A water judges when presiding over 3 water
divisions presides as district judge in and for each
judicial district wholily or partly within the water
division.

{S} The Jurisdiction of each Judicial district
concerning the deteérmination and inttrpreiation of existing
water rights Is exercised exclusively by it through the
water division or water divisions that contain the judicial
district wholly or partlye

NEW SECTION, Section 2. Kkater divisions defined. (1)
There are four water divisions whose boundaries are formed
by the natural divides between drainages and the borders of
the state of Montana and which are described as follows:

{3} Yhe VYellowstone River .Basln " uater division
consists of those areas drained by the Yellowstone and
Little Missouri Rivers and any remaining areas in Carter
Countye

{b) The Lower Missouri River Basin water division
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consists of those areas drained by the Nissouri River frow
below the mouth of the Marias River and any remaining areas
in Glacier and Sheridan Countiese

{c) The Upper HNissouri River Basin water division
consists of those areas drained by the Nissourl River to
below the mouth of the Marias Rivere.

{d) The Clark Fork River Basin water division consists
of the areas drained by the Clark Fork Rivers the Kootenal
Rivers and any remaining areas in Lincoln County.

{2) #Hhenever a question arises concerning which water
Judge shall preside over adjudicatlion of an existing rights
the question shall be settled by the water judges involveds

MEM SECTIIONs Section 3. Appointment cof water masters
-— qualifications -— removale (1) The water judge in each
water division shall appoint a water mastere.

{2) A water master may be appointed after July 1l
1980y and must be appointed on or before July 1, 1982.

{3} In appointing a water master: the water judge
shall consider a potential master®s experience with water
Tawe water use: and water rights.

(&) A water master shal) serve at the plessure of the
water judge and may be removed by the water judge.

NEW SECTION. Section 4. Salarys expensesy and
retirement of water masterse (1) The water judges shall set

a uniform salary for water wmasters. Water wasters shall
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receive expenses as provided in 2-13-501 through 2-18-503.

{2} A water master shall participate in the Montana
Public Employees® Retirement System established in Title 19s
chapter 3.

{3) The salary and expenses of a water master shall be
paid from the water right adjudication account established
in [section 18]«

NMEM SELTION. Section 5« ODuties of water masterse (1)
The water master has the general powers given to a master by
MeReCivePer Rule S3(c)e

(2) MWithin a reasonable time after June 30y 1983y the
water master shall issue a report to the water judge meeting
the requirements for the preliminary decree as specified in
[section 2Z].

{3) After a water judge issues 2 preliminary decreey
the water master shall assist the water judge in the
performance of the water division®'s further Jduties as
ordered by the water judgee

NEM _SECTION. Section 5« Jurisdiction of the water
divisione (1) When the departwment of natural resources and
conservation files a copy of each statement of claim with
the clerk of the district court as required by [section 11]»
the claim shall be considered filed in the judicial district
of the county in which the diversion os made ory if there is

a claimed right with no diversions in the judicial district
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of the county in which the use occurse

{2) The water judge for each division shall exercise
jurisdiction over all matters concerning the determination
and interpretation of existing water rights within his
division as specified in [section 2] that are filed iIn a
judicial district wholly or partly within the division.

{3) The water judge may consolidate all matters
concerning the determination and interpretation of existing
water rights within the water judge's division in any
combination or groups of claims or wsatters for joint
hearings or proceedings conducted by the water judge or
water master in any location within the divisicone The wdter
judge may wake such consolidations as are necessary to
administer the requirements of [this act] iIn adjudicating
claims of existing water rightse.

() AN matters concaerning the determination and
interpretation of existing water rights shall be brought
before or immediately transferred to the water judge in the
proper water division unless witnesses have been sworn and
testimony has been taken by & district court prior to
October 1ls 1979«

{5) The water judge of each water division may appoint
and supervise a2 water commissioner as provided for in Title
85+ chapter 5.

{6) The water Judge of each water division may enforce

-5- 5B 76

b e = s W N

-
- O

-
~N

13
14
1s
16
17
18
19
20
21
22
23
24
25

5B 0076703

the provisions of a final decree issuaed in that water
division as provided In [section 24].

MEM SECYLION. Section Te Disqualification of water
judges or water mastere (1) A water judge may disqualify
himself or the water master in any proceeding or pertinent
portion thereof in which his or the wuster saster®s
impartiality aight reasonably be questioned.

{2} A water judge may also disqualify himself or the
water master In the following circumstances:

(a3} If he or the water master has a personal bias or
prejudice concerming a party of paersonal kenowledge or
disputed evidentiary facts concerning the proceeding:;

{b) if in private practice he ‘or the water master
served as a lewyer in the matter in controversy or 3 lawyer
with whow he or the water master previously practiced Vaw
served during such assoclation as 8 lawyer concerniag the
matter or the judge or the lawyer has been a material
witness concerning iti

{c) if he or the water mnaster has served in
governmental employment and in sucp capacity participated as
counsely advisery or waterial witness concerning the
proceeding or expressed an opinion concerning the merits of
the particutar case in controversy;

(d) if he or the water master knows that he or the

water master individually or as a fiduciarys or his or the
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water master®s spouse or minor child residing in his or the
water master®'s household has 2 financial interest in the
subject matter in controversy or in a8 party to the
proceeding or any other interest that could by substantially
affected by the outcome of the proceedingi or

(e} if he or the water saster or his or the water
master®s spouse or & person within the third dagree of
relationship to any of thea (as calculated according to
72-11~101 through 72-11-105) or the spouse of such a personl

{i) is a party to the proceeding or an officers
directors or- trustee of a party:

{ii) Is known by the judge or water master to have an
interest that could be substantialiy affected by the cutcome
of the proceeding;

(iil) is to the judge’s or water saster’s knowledge
1ikely to be a materlal witness in the proceeding.

(3} A water judge should inform himself about his and
the water master®s personal and flduciary financial
interests and sake a reasonable effort to infores hiaself
about the personal financial interests of his and the water
master®s spouse and sinor children residing in his or the
water master's respective household.

(4) For the purposes of this section the following
dofinitions apply:

{3) "“Proceeding®™ includes prehearinges hearinge
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appellate revisws or other stages of adjudication conducted
by the water saster or water judges

(b) ®Fiduciary" incliudes such relationships as
sxecutore sduinistrators trusteds or guardiane

{c) *Financial interest™ seans owmership of a legal or
aquitable interests however smally or a relationship as
directory advisors or other active participant in the
affairs of a partys except that:

{i) ownership §n a msutual or comsmon investment fund
that holds securities is not a financial interest in such
securities unless the jwige or water master participates in
the sanagemaent of the fund;

(il) an office in an educationals religiouss
charitables fraternaly or civic organization is not a
financial interest in securities held by the organization;

(iii) the proprietary interest of a policyholder in a
sutual insurance company or a depositor in a mutual savings
association or a siwmilar proprietary interest is a financial
interest in the organization only if the outcome of the
proceeding could substantially affect the value of the
interest; and

(iv) ownership of government securities is a fipancial
interest in the issuer only if the cutcome of the proceeding
could substantially affect the value of the securities.

{5} A water judge may accept from the parties to the
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proceeding a watver of any ground for disqualification if it
is preceded by a full disclosure on the record of the basis
for disqualificatione

(6} The procedure for disqualification of a water
judge or water master specified in this section is exclusive
unless otherwise specifically altered by the Montana supreme
courte

NEM SECTIONe Section 8¢ Designation of water judge to
fi11 vacancye If a vacancy occurss it shali be fillad in the
manner provided in [section 1] for the initial designation
of a water judgee A vacancy is created when a water judge
diess rvetiresy Is mnot elected to a subsegquent termsy or is
otherwise unable to complete his term as 2 district judges

HEM SECTION. Section J« Mater Jjudges -— term of
offices The term of office for water judges Is from July 1e
1979y to June 30, 1985. After June 30, 1985, the tera of
office of a water judge is & yearss subject to continuation
of the water divisions by the legislature.

NEM SECTION. Section 10. Proamulgation of rules and
prescription of formss 7The Montana supreme court may
promulgate special rules of practice and procedure and shalti
prescribe forms for wuse in connection with [this act] in
consultation with the water judge and the department.

MEW _SECIJONes Section l1le Claim of existing water

right -- Ffiling statement of claim required —- exemptions.

-g- SB 7e
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(1) A person claiming an existing rights umnless exempted
belows shall file with the department no later than June 30y
1983¢ 2 statement of clais for each water right asserted on
a fora provided by the departsents

(2) The departeent shall file a copy of each statement
of clain with the clerk of the district court for the
judicial district in which the diversion is sade ore if
there is a claimed right with no diversiony the department
shall file a copy of the statement of claim with the clerk
of the district coﬁrt of the judicial district in which the
USe oCCuUrses

{3} Claims for existing rights for Jlivestock and
individual as oppoied to sunicipal domestic uses based upon
instream flow or groundwater sources and claims for rights
In the Powder River Basin included in a declaration filed
pursusnt to the order of the departaent or a district court
issued under sections 8 and 9 of Chapter 452+ Laws of 1973,
are exempt from the filing requirements of subsection (i) of
this sectione Such clatms says howevers be voluntarily
filed.

NEW_SECTION. Section 12« ODepartment of fish and game
to reprasent public recreational wusese The department of
fish and game shall exclusively represent the pudblic for
purposes of establishing any prior and existing public

recreational use in existing right determinations under
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[sections 11 through 26)s provided that the foregoing shall
not exclude a federal govearnmental entity from representing
the public for the purpose of establishing any prior and
existing public recreational use in existing right
determinations under [sections 11 through 26] and further
provided that the foregoing shall not be construed in any
manner as a Jlegislative determination of whether or not a
recreational use sought to be established prior to July 1¢
1973+ s or was a beneficlal usae

MEM_SECXION. Section 13. Statesent of ctaim -
contentse. (1) The statement of claim for each right shall
incYude substantially the following?

(a) the namse and mailing address of the claimant;

(b} the name of the watercourse or water source froms
which the right to divert or make use of water is claimed,
if availables

{c) the quantities of water and times of use clalmed;

(d) the Yegal descriptions with reasonable certaintye
of the point or points of diversion and places of use of
waters3

{e) the purpose of usey includingy if for irrigatione
the nusber of acres irrigated:

(f) the approximate dates of First putting water to
beneficial use for the various asounts and times claimed in
subsection (c); and
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(g) the sworn statemant that the claim set forth is
true and correct to the best of claimant®s knowledge and
beliefe

{2) The claiment shall submit mapses platse aeria¥
photographss decreess or pertinent portions thereofs or
other evidence in support of his claime All mapses platse or
aerial photographs should show as nearly as possible to
scale the point of diversions place of uses place of
storages and other pertinent conveyance facilitiese

HEW SECTIONe Section L4« Abandonment by failure to
file claime The failure to file a claim of an existing right
as vrequired by ([section 1l1] establishes a conclusive
presumption of abandonment of that right.

NEM SECTIOMe Section 15. Claim to constitute prima
facie evidences A claim of an existing right Ffiled in
accordance with {[section 11} constitutes prima facie proof
of its content until the issuance of a final decrees

NEX_SECIXOMa Section 16« Order to file claime (1} The
Montana supreme court shall on or before October 1s 1979,
issue an order to file a statement of a claim of an existing
water right in substamtially the following forms

“MATER RIGHTS OCRDER

FAILURE TO FILE A CLAIM AS REQUIRED BY L AW WILL RESULT

IN A COMCLUSIVE PRESUMPTION THAT THE WATER RIGHT OR CLAIMED

WATER RIGHY HAS BEEN ABANDONED. (This introductory sentence

-12— sB 76



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5B 0076703

shall be printed in not less than 12-point boldface type.)
This order is notice of commencement of procedures for the
general adjudication of sxisting rights to the use of water
and of the requirement to file a claim for certain existing
rights to the use of water. Every persones including but not
limited to an individualy partnership. associations public
or private corporations city or other municipalitys countys
state agency or the state of Montanas and federal agency of
the United States of Americas asserting a claims to an
existing right to the use of water arising prior to Julvy 1e
1973¢ is ordered to file 3 statememt of claim to that right
with the department no later than June 30e 1983. Claims for
stock and domestic uses based upon instream flow or
groundwater sources are exempt from this requiremsent;
howevers claims for such wuses may be voluntarily filed.
Claims filed with the department in the Powdor River Basin
in a declaration filed pursuant to the order of . the
department of natural resources and conservation or a
district court issued pursuant to sections 8 and 9 of
Chapter 452¢ Laws of 1973y are also exempte.

For further information» <contact the department of
natural resources and conservations Helenas Montanas, for a
copy of the law and an explanation of it."

(2) Upon petition of the attorney generaly the Montana

supreme court may issue the order called for in subsection
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{1} with a shorter claim filing period of not less than 1
year In those basins or subbasins where state adjudication
jurisdiction is being or is likely to be challenged.

MEM _SECTION. Section 17 How notice of the order to
be givens. To assure that all persons who may claia an
existing water right are mnotified of the requirement to file
a claim of that right: the Montana supremse court shall glive
notice of the order as follows:

(1) It shall cause the order printed in not less than
10-point type to be placed in a prominent and conspicuous
place in 81l daily newspapers of the state and in at least
one newspaper published in each county of the state during
the month of Octobdr 1979+ and in April of 1980, 1981 1982e
and 1983.

(2) It shall cause the order In writing to be placed
in a prominent and conspicuous Tlocation In each county
courthouse in the statee

(3) It shall provide a sufficient nuaber of coplies of
the order to the county treasurers before October 15, 1979,
1980y 1981e and 1982+ and the _county treasurers shall
enclose a copy of the order with each statewent of property
taxes wailed in 1979+ 198Ce 198le and 1982« In the
implesentation of this subsections the departsent shall
provide reimbursement tc weach county treasurer for the

reasonable additicnal costs incurred by the treasurer
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arising from the inclusion of the order required by this
sectione The department shall be reisbursed for such costs
from the water right adjudication account created by
[section 18]«

{4) It shall provide copies of the order in writing to
the press services with offices located in Helena during
Julye 19799 and April of 1980s 1981,y 1982, and 1983.

{5) It mey also in its discretion give notice of the
order in aay other manner that will carry owt the purposes
of this section.

(6) It sey also In its discretion order that the
department or the water judge assist the Nontana suprese
court in the carrying out of this sections

NEM_SECTIDN. Section 18. Fees spacial sccount
createade (1) Each claim flled under [section 11] shall be
accomponied by 3 filing fee in the amount of 340, subject to
the following exceptionss

{a) the total filing fees for all claies filed by one
person in any one water court district may not exceed $430;
and

(b) no fiting fee Is required accompanying a claia of
an existing right that is included in a decree of & court in
the state of Montana and which is accoapanied by a certified
copy of that decree or pertinent portion thereof or verified

as otherwise ordered by the courte
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(2) There is established a water right adjudication
account in the earmarked revenue fund of the state treasurye
A1l fees collected under this section and [section 22] shall
be deposited in the account to pay the expenses incurred by
the state for administering [this act]e
) MEM _SECIIONe Section 19« Expenses to be borne by
states All expenses incurred by the state as a result of
{this act] are to be paid from the water right adjudication
account in the aarmarked revenue fund established in
[section 18]« Expenses include but are not limited to the
salaries and expenses of personnel., equipwents office spaces
and other necessities incurred in administering [this act].
If sufficient revenue Is not available from the earmarked
revenue funde the expense shall be paid from the state's
general funde

NEM _SECTIONa Section 20. Adjudication of existing
rightse (1) The state of Montana upon relation of the
attorney general shall petitiom the Montana suprese court to
require all persons claiming a right within a water division
to file a claim of tha right as provided in [section 11].

(2) The reqguirement to file a claim for an existing
right is the first step in proceedings for the general
ad judication of al) existing rights to the use of water.

{3) The water judge shall monitor the claiw filing

procedure for claims within his water division and make any
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orders necessary to assure timely and accurate compliance
with the claim filing procedurc.

- NEW SECTIONs Section 2le Department assistance to
water judgese The departmente subject to the direction of
the water judges shally without cost to the judicial
districts wholly or partly within his water division:

(1) provide such information and assistance as may be
required by the water judge to adjudicate claims of existing
rights;

{2) establish information and assistance programs to
aid claimants in the filing of claims for existing rights
required by [section 11]3

{3) conduct field investigations of randoaly selected
claims or claims that the water judge in consultation with
the department determines warrant investigation; and

(4) provide the water judge with all informstion in
its possession bearing upon existing rightsy including atl
declarations filed with and all information gathered by the
department with respect to existing rights in the Powder
River Basine

HEM_SECTION. Section 22 Preliminary decree. {1)
Mithin a reasonable time after the close of the filing
periods the water judge shall issue a preliminary decrees
The preliminary decree shall be based on the statements of

claim before the water judges the data submitted by the
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departments and any additional data obtained by the water
judgee

{2) The pretliminary decree shall contain the
information and wmake the determinationse findingse and
conclusions required for the final decree under {section
24}

{3) 1f the water judge is satisfied that the report of
the water master meets the requirements for the preliminary
decree set forth in subsections (1)} and (2)s and is
satisfied with the conclusions contained in the reports the
water judge shall adopt the report as the preliaminary
decres. If the water judge is not so satisfied, he maysy at
his options recommit the report to “the naster with
instructionses or modify the report and issue the preliminary
decroee

(4} The water judge shall send a copy of the
preliminary decree to the departments and the water judge
shall serve by ®3il 8 notice of availability of the
preliminary decree to each person who has filed 2 clais of
existing righte ory in the Powdar River Basine to each
person who has filed a declaration.of existing righte The
water judge shall enclose with the notice an abstract of the
disposition of such person®s claimed or declared existing
righte The notice of availability shal? also be served upon

those issued or having applied for and not having been
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denied a beneficial water use permit pursuant to 85-2-301,
those granted a reservation pursuant to 85-2-316s or other
interested persons who request service of the notice from
the woter judgees The clerk or person designated by the
water judge to wmail the notice shall make a general
certificste of mailing certifying that a copy of the notice
has been placed in the United States maile postage prepaide
addressed to sach party required to be served notice of the
preliminary decrees Such certificate shall be conclusive
evidence of due and Tegal notice of entry of decree.

(S} Any person say obtain a copy of the preliminary
decree upon payment of a fee of $20 or the cost of printinge
whichever is greatere to the water judgse

NEM _SELCIIDN, Section 23. Hearing on prelisinary
decre@e (1) Upon ob jection to the preliminary decree by the
departmsente a person named Iin the pretisinary decrees or any
othar persone for good cause showns the department or such
person Is entitled to a hearing therson bdefore the water
Jjudge.

(2} If a hearing Is requesteds such reguest msust be
filed with the water judge within 90 days after notice of
ontry of the preliminary decrec. The water judge maye for
good cause showns extend this time liwmit an additional 30
days if application for the extension is made within 90 days

after notice of entry of the preliminary decree.
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{3} The request for a hearing shall contain a precise
statement of the findings and conclusions in the preliminary
decree with which the department or person requesting the
hearing disagreese. The request shall specify the paragraphs
and pages containing the findings and conclusions to which
objection is wmade. The request shall state the specific
grounds and evidence on which the objections are based.

{4) Upon expiretion of the time for filing objections
and upon timely receipt of a request for a hearings, the
water judge shall notify each party named in the preliminary
decree that a hearing has been requestede The water judge
shall fix a day when all parties who wish to participate in
future proceedings sust appear or file 2 statement. The
water judge shall them set a date for a hearinge The water
judge may conduct individual or consolidated hearings. A
hearing shall be conducted as for other civil actions. At
the order of the water judge a hearing may be conducted by
the water masters who shall prepare a report of the hearing
as provided in MeReCivePey Rule 53(e)}e

NEM SELIION, Section 24« Final decree. (1) The water
Judge shally on the basis of the preliminary decree and on
the basis of any hearing that may have been heldsy enter a
final decree affiraing or modifying the preliminary decreee
if no request for a hearing is filed within the time

alloweds the preliminary decree automatically becomes finat,y
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and the water judge shall enter it as the final decree.

(2) The final decree’ shall establish the existing
rights and priorities within the waeter judge®s jurisdiction
of persons required by [section 11] to file a claim for an
existing right and of persons required to file a8 declaration
of existing rights in the Powder River Basin pursuvant to an
arder of the department or a district court issued under
sections 8 and 9 of Chapter 452+ Laws of 1973;

{3) The final decree shall state the findings of facte
along with any conclusions of lawe upon which the existing
rights and priorities of each person named in the decree are
basede

(#) For each person who is found to have an existing
rightes the final decree shall state:

{a) the nawe and post-office address of the owner of
the right;

(b} the amount of watery rates and volume, included in
the right;

(c)} the date of priority of the right;

(d) the purpose for which the water included in the
right is used;

{e) the place of use and a description of the tande if
anyr to which the right is appurtenant;

(f} the source of the water included in the right;

{g) the place and wmeans of diversion;
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(h) the inclusive dates during which the water is used
each year;

(i) any other informetion necessary to fully define
the nature and extent of the right.

NEM_SECTION. Section 25« Appeals from final decreee
A psrson whose existing rights and priorities are determined
in the final decree may appeal the determination only if:

{1) he requested & hearing and appeared and entered
objections to the preliminary decree; or

{2) his righ{s as determined in the prelimsinary decree
were altered as the result of a hearing requested by another
persone

MEM_SECTION. 'Section 26. Certifica;e of water righte
Mhen a final decree is entereds the water judge shall send a
copy to the departmente The department shall on the basis of
the fina) decree issuve a certificate of water right to each
person decreed an existing righte The original of the
cartificate shall be sent to the county clerk and recorder
of the county where the point of diversion or place of use
is located for recordation. The department shall keep a copy
of the certificate in its office in Helenae After
recordationy the clerk and recorder shall send the
certificate to the person to whom the right is decreed.

NEW SECT1{iNs Section 27. Legislative intent regarding

federal and Indian water rights -- compacts -- negotiation
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authorized -— proceduree (1) It is the intent of the
legislature that the attorney general include all federal
and Indian intergsts in the petition required in [section
161 under authority granted the state by 43 UsSeCa 5666.
Howevaers it is further intended that the state of Montana
proceed under the provisions of this section to conclude
compacts for the equitable division and apportionment of
waters batween the state and its people and the several
federal interests and Indian tribes claiming reserved water
rights within the state. During the 3-year period from the
time of filing the petition required in [section 16])s and
while negotiations for the conaclusion of a cospact under
this section are being pursueds all actions to adjudicate
reserved federal and Indian water rights under [this act]
are suspendede

{(2) The compact commission may negotiate with the
federa) government and Indian tribes jointly or severally to
conclude compacts authorized under subsection {1}« When the
compact commission and authorized representatives of the
federal government or Indian tribes have agreed to a
compacts they shall sign a copy and file an original copy
with the departmant of statoe of the United States of America
and copies with the secretary of state of Montana and if the
compact is with an Indian tribesy with the tribal council for

the tribe involvede The compact is effective and binding
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upon all parties upon ratification by the legisiature of
Montanas any affected tribal councilsy and the Congress of
the United Statese The water judge shall include in the
preliminary decree the contents of a compact that has bean
agreed upon by the parties to the compact whether or not it
has been ratified by Congress.

{3) (a) There is created a reserved water rights
compact commission. Cosmissioners are appointed as follows:

(i) two members of the House of Representatives
appointad by the speakery each from a different potitical
partys

{(ii) two members of the Senate appointed by the
presidenty each from a different political party;

{iti) one member designated by the governor;

{iv) one mesber designated by the attorney general; and

(v) ona member from the department of natural
resources and conservation designated by the director.

(b} Legislative members of the commission are entitled
to receive compensation and expenses as provided in 5-2-301
for each day actually spent on commission businesse Other
members are entitled to salary and expenses as state
eaployees.

(c) The «commission is attached to the governor®s
office for administrative purposes onlye The costs of the

commission shall be paid from funds appropriated for that
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purpose from the water right ad judication account
established in [section 19]).

{d) Members appointed to the commission shall serve
untit the work of the commission is completed or until they
resign or otherwise unable to serves A vacancy must be
filled in the manner or the original appointment.

Section 28. Section 3-5-11lle MCA, is amended to read:

®*3-5-11le District courts presidaed over by judges of
other districtse A judge of <the district court of any
judicial district may hold the district court in 3any county
of another district than his own at the request of the judge
thereof gr _as _otherwise provided by 1aw. Upon the request
of the governore it is his duty to do so. In either case
the judge holiding the court has the same power either in
court or chambers as a judge thereof.”

Section 29« Section 85-2-102+ MCAy is 2mended to read:

*g5-2-102« Definitions. Unless the context requires
otherwises 1in this chapter the following definitions apply:

{1) “Appropriate” means to diverts impounds or
withdraw (including by stock for stock water) a quantity of
water ors in the case of a public agencyy to reserve water
in accordance with 85-2~316e

{2) "Beneficial wuse® means a use of water for the
benefit of the appropriators other personse or the publics

including but not limited to agricultural (including stock
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water)s domesticy fish and wildlifes industrialy irrigatione
minings municipals powers and recreational usess A use of
water for slurry to aexport coal from Montana is not a
beneficial uses Sturry is a mixture of water and Insoluble
mattare

{3) *"Board®™ wmeans the dboard of natural resources and
conservation provided for in 2-15-3302.

{4) "Certificate” means the 5 certificate of water
right issued by the departmsent—under—85-2-216v-sudsections
£11-ond—{2)-0F-85-2 366 v-ond-85-2~315.

(S) ®Declaration™ means the declaration of an existing
right filed with the departeent under &5-2-263 section 8.
Lhapter &52x Lows. f 1973

{6} "Department® means the departsent of natural
resources and conservation provided for in Fitle 2+ chapter
15y part 33.

{7T) *=Existing right™ means a right to the use of water
which would be protected under the law as it existed prior
to July 1y 1973.

{3) *"Groundwater™ means any water beneath the land
surface or beneath the bed of a streams lakey reservoiry or
other body of surface waters and which is not 2 part of that
surface water.

{9) ®“Permit®™ means the permit to appropriate issued by

the department under 85-2-301 through 85-2-303 and 85~2-306
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through 83-2-314.

{10) “Person”™ means an individuale associstions
partnerships corporations state agencys political
subdivisiony the United States or any agency thereofs or any
other entitys

{11) "Political suybdivision® @weans any cCountys
incorporated city or towne public corporatione or district
created pursuant to state Yaw or other public body of the
state empowered to appropriste water but not 3 private
corporations associations or groupe

{12} “Sspiar _Judge in each judicial distcict® seans
the judge io the district who bas serveds. with . or  witbout
interruptions for the longest period of tises

+129413) "“Haste” wmesns the unreasonable loss of water
through the desion or negligent operation of an
appropriation or water distribution facility or the
application of water to anything but a beneficial uyse.

+233414) “Water™ means #l] water of the statey surface
and subsurfaces regardless of its character or sanner of

occurrencey including geothersal water and diffuse surface

watare
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£17)_"Mater saster® seans 3 mastec as proviged for _in
{asctions 1 _through 14]s

tre3il18]1 “Well™ means any artificial opening or
excavation in the grounds however mades by which groundwater
is sought or can be obtained or through which it flows under
natural pressures or is artificially withdrawn.”

Section 30« Section B5-2-112e NCAe is amended to read:

"35-2-112« Department dutiese The department shall:

(1) enforce and administer this chapter and rules
adopted by the board under 85-2-113;§

{2) prescribe procedurese formse and requirements for
applicationss permitse certificatess declarationss clajiss of
gxisting rightss and proceedings under this chapter and
prescribe the information to be contained in any
applications dectarations claim of axisting rights or other
document to be filed with the department under this chapter
not_lnconsisteot with the requiresents of this chapter:

(3) establish__a3nd keep in its Helena office a
cantralized gecord system of all existiog rights and a
public record of permitss certificatess, decliarationsy gClaias
of existing rights. appiicationss and other documents filed
Iin its office under this chapter;

{4} cooperate withe assiste advises and coordinate
plans and activities with the federals states and local

agencies in matters relating to this chapter;
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{S) upon request by any persons cooperate withy
assists and advise that person in matters pertaining to
measuring water or filing declarations with the department
or claims of existiong rights with 2 _gistrict _court wunder
this chaptere™

Section 3le Section 85-2-113s ¥CAs is amended to read:

"g5-2—-113. Board powers and duties. (1) The board may
prescribe fees or service charges for any public service
rendered by the department under this chapters including
fees for the filing of applications or for the issuance of
permits and certificates. There shall be no fees for the
fiting of declarations or for any action takea . by _the
department _at the reguest of the water judge or for the
issuance of certificates of existing rightse

(2) The board may adopt rules necessary to implement
and carry out the purposes and provisioas of this chapter.
These rules may include but are not limited to rules to:

{a} qovern the issuance and terms of interim permits
authorizing an applicant for 8 regular permit under this
chapter to begin appropriating water immediatelys pending
fFinal approval or denial by the department of the
application for a regular permit;

(b} require the owner or operator of appropriation
facilities to instalt and maintain suitable controliing and

measuring devicess
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{c) require the owner or operator of appropriation
facilities to report to the department the readings of
measuring devices at reasonable Intervals and to file
reports on appropriations; and

(d) regulate the constructiones wuses and sealing of
wells to prevent the wastey contasinations or pollution of
groundwatere

{(3) The board shall adopt rules providing for and
governing teaporary emergency appropriationse without prior
application for $ permity necessary to protect lives or
propertye®

Section 32+ Section 85-2-1ll4, MCAy is amended to read:

*85-2-114« Prevention of wastes (1{ If the department
ascertainsy by a weans reassonably considered sufficient by
ite that a person is wasting watere using water unlawfully,
or preventing water from moving to another persen having a
prior right to use the same, it may petition the district
court supervising the  distribution of water _asang
appropriators from the source tos

(a} regulate the controllting werks of an appropriation
a5 may be necessary to prevent the wasting or wunlawful use
of water or to secure water to a person having a prior right
to its use; or

{b} order the peréon wastings unlawfully using» or

interfering with another®s rightful wuse of the water to
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cease and desist from doing so and to take such steps as way
be necessary to remedy the wastes unlawful wuses or
interference.

{2) The departasent may attach to the controlling works
3 written notices properly dated and signedy setting forth
the fact that the controlling works have been properly
regulated by ity which notice shall be legal notice to all
persons interested In the appropriation or distribution of
the water.

{3) The department say also direct its own attorney or
request the ettorney general or county attornay to bring
suit to enjoin such wastee untauful uses or interferemce.®

Section 33. Section 85-2-401s MCAe is 3mended to read:

“§5-2-401« Prioritye (1) As between appropriatorse the
first in tise is the Ffirst in righte Priority of
appropriation does not include the right to prevent changes
by later appropriators in the condition of water occurrence.
such as the increase or decrease of streaafliow or tha
lowering of & water tables artesian pressures or water
levely if the prior appropriator can reasonably exercise his
water right under the changed conditions.

(2) Priority of appropriation made under this chapter
dates from the filing of an application for a permit with
the departments except as otherwise provided in 85-2-301

through 85-2-303s B5-2-306s 85-2-310(3)y and 85-2-313.

-31- sB 7s

-

¢ B p W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0076,03

{3) Prilority of appropriation perfected before July 1.
1973y shall bhe determined as provided in 83-2-283-threugh
85-2-210 pact 2 of this chapter.”

Section 34« Section 85-2-406s MCAs is amended to read:

"g5—~2-406« District court supervision of water
distributiones (1) The district courts shall supervise the
distribution of water among all ApPPropriatorss This
supervisory autherity includes the supervision of all water
commissioners appolmted prior or subsequent to July ls 1973,
The supervision shall be governed by the principle that
first In time is First in righte

{2) when a water distribution controversy arises upon
8 source of water Iin which existing rights have not been
determined according to 85-2-28i-through—85-2-236 part 2 of
this chaptare any party to the controversy say petition the
district court for relief. Fhe—deportment-sheli-be-served
with-precess—in-eny-procecding-—under——this——subsection—-and
shelty-within-e-reosonabie-time-therecaftery-notify—the-court
whether——i#t—intends——in—its-diseretiony-within-s-reasonshie
tiney-to-begin-proceedings—to-determnine—existing-—righta—in
the--ssurcey-—in-aceordence~with-part-2-of-this-chapterv-The
departaent-neyy—+f—it-dectines-to—cemmence-—proceedings--to
deternine—exnisting—-rights-—in——the-—sourcey-intervene-as-a
party—in—the——proceedingey The district court from which

relief is sought may grant such injunctive or other relief

-32- 5B 76



10

i1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5B 0076/03

which is necessary and appropriate to preserve property
rights or the status quo pending the department®s-—dectsion
whether-to-determine—extsting-rights—+in—the--source—-or--the
department *s-—deciston—-to-intervene-ass-a-pertyr-as-the-case
may-bes-if-the—department——does-——not--procred-—to--obtain—-o
determination-—of-—existing-rightsy-the-district-court-shatd
settie-onty-the-controversy-between—the-parties lssuance of
the final decreae.

(3} A controversy between appropriators from a source
which has been the subject of a general detersination of
existing rights under 85-2-26i-through—85-2-236 part 2 of
this _chapter shall be settled by the district court which
issued the final decree. The order of the district court
settling the controversy may not alter the existing rights
and priorities established in the final decree. In cases
involving permits issuad by the departments the court may
not amend the respective rights established in the permits
or alter any terms of the permits unless the permits are
inconsistent or interfere with rights and priorities
established in the final decree. The order settling the
controversy shall be appended to the final decrees and a
copy shall be filed with the departmsent. The departsent
shall be served with process in any proceeding under this
subsections and the department maysy in its discretiony

intervene in the proceeding.”
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Section 35. Codificatione (1) Sections 1 through 10 of
this act are intended to be codified as an integral part of
Title 3+ and the provisions contained in Title 3 apply to
this acte

(2} Sections 11 through 27 are intended to be codified
as an integral part of Title 85y chapter 24 part 2s and the
provisions contained in Title 854 chapter 24 apply to this
acte

{3) If the provisions of this act are not codified as
stated aboves the code commissioner shall add to the MCAs if
necessarys statutory language to convey the intent of this
section.

Section 36« Seversbilitye If a part of this act is
invalide 211 valid parts that are severable from the invalid
part remaln in effects 1f a part of this act is invalid in
one or more of its applicationsey the part remains in effect
in 311 wvalid applications that are severable from the
invalid applications.

Section 3Te Repealere Sections 85-2-20) through
B85-2-210¢ MCAs are repealed.

Section 38. Effective date. This act is effective on
passage and approvale

~End-
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