
CHAPTER NO.--~~q1~. 

SENATE BILL NO. 76 

INTRODUCED BY BOYLAN, TURNAGE, GALT, 
GRAHAM, KOLSTAD, CONOVER, MANLEY, SEVERSON, 
THIESSEN, DOVER, NELSON, E. SMITH, S. BROWN 

BY REQUEST OF THE SUBCOMMITTEE ON WATER RIGHTS 

January 8, 1979 

January 9, 1979 

January 17, 1979 

January 301 1979 

February 1, 1979 

February 2, 1979 

February 3, 1979 

February 5, 1979 

February 6, 1979 

February 7, 1979 

April 6, 1979 

IN THE SENATE 

Introduced and referred to 
Committee on Agriculture, 
Livestock, and Irrigation. 

Fiscal note requested. 

Fiscal note returned. 

Committee recommend bill 
do pass as amended. Report adopte 

Printed and placed on 
members' desks. 

Second reading, do pass. 

Considered correctly engrossed. 

Third reading, passed. 
Transmitted to second house. 

IN THE HOUSE 

Introduced and referred to 
Committee on Agriculture, 
Livestock, and Irrigation. 

Rereferred to Select Committee 
on Water. 

Committee recommend bill be 
concurred in as amended. 
Report adopted. 



April 7, 1979 

April 9, 1979 

April 10, 1979 

April 18, 1979 

April 19, 1979 

·' 

Second reading, concurred in. 

On motion rules suspended 
and bill placed on third reading 
this day. 

Third reading, concurred 1n as 
amended. 

IN THE SENATE 

Returned from second house. 
Concurred in as amended. 

On motion rules temporarily 
suspended to accept House amendments 
for consideration on second reading. 
Motion adopted. 

Second reading, amendments rejected. 

On motion Free Joint Conference 
Committee requested. 

Free Joint Conference Committee 
appointed. 

Free Joint Conference Committee 
reported. 

Second reading, adopted. 

On motion rules suspended. 
Bill placed on Calendar for 
third reading this day. 

Third reading, adopted. 

Sent to enrolling. 

Reported correctly enrolled. 
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INTRODUCED BY .>ci2~A*1'lll_ (.. ~~~~ 

SY REQUEST 

A SILL FOR AN ACT ENTITLED: 

EXISTING WATER RIGHTS IN ~OHTANA; AMENDING 

3-1-10Zo 3-1-lOOlo 3-1-1010, 19-~-30lo 19-~-">0">o 

85-Z-llZo 8~-Z-113, 85-Z-11">• 85-2-">01, 

8~-~-<t06o HCA; REPEALING SECTIONS 8~-Z-201 THP0UGH !5-Z-ZlOo 

HCA; ANO PROVIDING AN EFFECTIVE DATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE Of MONTANA: 

NEW SECTION. Section 1· Water courts est~blished. (1) 

To adjudicate existing water rights, a system of water 

courts is established. A water court s~all be presided over 

by a water judge. 

{Z) There shall be one water judge for each water 

court district. A water judge .ay sit In any district. 

{31 The governor shall designate one watPr judge to 

serve as chief water judge. The chief water judge •ay 

distribute caseloads aconq the several water judges on an 

equitable basis. The chief water judge shall be assi~ned to 

a district and shall hear cases in that district on an 

equitable basis with the other jud~es. The chief water 

judge in consultation with the other water judges shall 
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1 deter•ine the sites of the offices of the water courts. 
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NEW SECTION. Section z. Hater court districts 

defined. (l) There are four water court districts wnose 

boundaries are formed by the natural divides between 

drainages and the borders of the state of Montana and which 

are described as follows: 

(a) The Yellowstone River Basin water court district 

consists of those areas drained by the Yellowstone and 

Little Missouri Rivers and any re•ainlng areas in Carter 

County. 

(b) The lowe.- Missouri River Basin water court 

district consists of those areas drained by the Missouri 

River f.-om below th~· •outh of the Marias Piver and any 

remaining areas in Gla~ier and Sheridan Counties. 

(c) The Upper Missouri River Basin water court 

district consists of those areas drained by the Missouri 

River to below the •outh of the Marias River. 

(d) The Clark Fork River Basin water court district 

consists of the a.-eas drained by the Cla.-k Fork Rivero the 

Kootenai River ,·nd <·ny re11a i ni ng areas in lIncoln County. 

(2) Whenever a question arises concerning which water 

court has jurisdiction over adjudication of an existing 

right, the question shall be settled through consultation 

with th~ water judges involved• subject to review by the 

chief water judye. 
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NEW SECTION. Section 3. Salary• expense so and 

retire.ent of water judges. (1) ~water judge is entitled to 

the salary and expenses authorized by law for district 

judges. 

(Z) A water judge shall participate in the Montana 

judges• retirement syste• established in Title 19o ch3pter 

5o on the sa•e basis as a district court judge. 

NEW SECTION. Section 't. Jurisdiction of the water 

court. (11 A water court has exclusive jurisdiction in 

matters arising in relation to the deter•ination ~nd 

interpretation of existing water rights under [this act}. 

It is the intent of the legislature that all such matters be 

brought in or immediately transferred to a water court 

unless witnesses have been sworn and testi•ony has been 

taken by the district court. 

(21 The jurisdiction of the water court includes 

jurisdiction to appoint and supervise water co••issioners in 

the same •anner as authorized for district judges. 

(3) The district court shall assuMe jurisdiction over 

enforcement of the provisions of a final decree issuert as 

provided in [section 2:4 of this act]. 

NEW SECTION. Section 5. Procedure. (1) The water 

court shall make rules• ir.cluding rules of evidence,_ 

necessary to accomplish the purposes of [this act]. 

(2} Except as may be specifically provided in this 
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section. procedures established in Title Z5 applicable to 

civil procedure in the district court apply to the water 

court. 

(3) The use of discovery in cases before the water 

court •ay be exercised only to the extent specifically 

authorized by order of the water court• 

NEW SECTION. 

judge. (11 A 

Section 6. Oisqualification of water 

water 

proceeding In which his 

questioned. 

judqe •ay disqualify hi•self in any 

i•partiality •ight reasonably be 

(ZJ A water judge .ay also di~qua1ify hlasclf in t~c 

following circu•stanc .. :;: 

( 1) if !>:> t..J:. " peer~< n.Jl iJi as or prr judice concerning 

a ~arty or personal knowledge of disputed evidentiary facts 

concerning the proceeding; 

(b) if in private practice he served as a lawyer In 

the matter in controversy or a lawyer with whom h~ 

previously practiced law served during such association as a 

lawyer concerning the •atter or the judge or the lawyer has 

been a ~~terial witness concerning it; 

(c) if he has served in govern ... ntal e•ploy.ent and in 

such capacity participated as counsel• adviser, or •aterial 

witn€ss concerninq the proceeding or e~pressed an opinion 

concerning the m<:rits of the particular case in controv<>rsy; 

(d) if he knows t~at he, individually or as a 
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fiduciary, or his spouse or •inor child residing in ~is 

household has a financial interest in the subject eatter in 

controversy or in a party to the proceeding or any other 

interest that could be substantially affected hy the outcome 

of the proceeding; or 

(e) if he or his spouse or ~ person within th~ third 

degree of relationship to either of theM (as calculated 

according to 72-11-101 through 72-11-lOS.) or the spouse of 

such a person: 

( i) is a party to the proceeding or an officer. 

director. or trustee of a party; 

(ii) is known by the judge to have an interest that 

could be substantially affected by the outcoee of the 

proceeding; 

(iii) Is to the judge•s knowledge likely to be a 

aaterial witness in the proceeding. 

[3) A water judge should inform himself about his 

personal and fiduciary financial interests and aake a 

reasonable effort to infora hi•self about the porson~l 

financial interests of his spouse and minor chilJren 

residing in his household. 

(4) for the purposes of this section the followin~ 

definitions ap~ly: 

(a) •Proc~eding• includes prehear i n,J, hf".:Jr- i n-:;t 

appellate review, or other stages of adjudication. 

-5-

l 

z 

3 

4 

5 

b 

7 

8 

9 

10 

ll 

ll 

13 

14 

15 

16 

17 

18 

19 

20 

Zl 

22 

23 

lit 

25 

LC 0094/01 

(b) •Fiduciary• includes such relationships as 

executor. administrator. trustee, or guardian. 

(c) •Financial interest• means ownership of a legal or 

equitable interest, ho .. ever small• or a relationship as 

director, adviser, or other active participant in the 

affairs of a partyo except that: 

(i) ownership in a ~utual or coaaon investment fund 

that holds securities is not a financial interest in such 

securities unless the judge participates in the •anage.ent 

of the fund; 

(iii an office in an educational, religious, 

charitable. fraternal, or civic organization is not a 

financial interest in securities held by the organization; 

(iii) the propr i et >r y Interest of a policyholder in a 

mutual Insurance co•pany or a depositor in a autual savinys 

association or a si11ilar proprietary interest is a financial 

Interest in the organization only if the outcome of the 

proceeding could substantially affect the value of the 

interest; and 

( iv) owners' ip of government securities is a financ ia1 

interest in the issuer only if the outcome of the proceeding 

could substantially affect the value of the securities. 

(5) A water judge may accept frOM the parties to the 

proceeding a waiver of any ground for disqualification if it 

is preceded by a full disclosure on the record of the basis 
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for disqualification. 

(b) The procedure for disqualification of a w~ter 

judge specified in this section is exclu~ive. 

NEW SECTION. Section 7. Appeals from water court. The 

supreMe court has exclusive jurisdiction over appeals from a 

water court. Appeal procedures shall be govern~d by the 

~ontana Rules of Appellate Civil Procedure. 

tiEH SECTION. Section 8. Qualifications of a water 

judge. To be 

•ust have the 

eligible to serve as a water judge,~ person 

qualifications of a district court judge 

required by Article Yllo section 9 0 subsections (1) through 

(3)• of the constitution of Kontana. A water JUdge shall 

reside within the state. 

NEW SECTION. Section 9. Creation. co•positiono 

function, and ter•ination of water judge no•inating 

co .. ission. (11 A water judge no•inating commission is 

created. Its function is to provide thP govPrnor with 

no•inees for appolnt.ent as water judges• The co~ission 

shall be co~posed of seven •e•bers appointed as follows: 

(a) two me•bers of the house of representatives 

appointed by the speaker. not More than one of whom is fro~ 

the same political party; 

(b) two members of the senate appointed by the 

presidento not more than one of who• is froM the sa~ 

political party; 
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(c) one •e•ber appointed by the governor; 

(d) one member appointed by the supreMe court; 

{e) o~c •ember appointed by the board of directors of 

the state bar vf ~ontana. 

(2) Appoint•ents shall be •ade {within 30 days of the 

effective date of this section]. 

(3) In the event of a vacancy, the position shall be 

filled as in the •anner of the original appoint•ent. 

(4) The water judge no•inatlng co••ission shall .set 

as oft~n as required to select the nn•inees. The 

co•~is$lon shall no•inate three persons for the position of 

chief water JUdqe and five persons for positions as water 

jud~es. 

( '>) The water jud9e nOMinating co••ission shall 

organize itself and conduct Its business under the 

procedures provided for the nominating co~•ission. 

(6) Upon the acceptance of appoint~ent by no•inees as 

water judges in each water court district, the water judge 

no•inating col'lmission ceases to exist. Thereafter 

nomination and appoint.ent of water judges sh'lll be as 

provided for district court judqe. 

(7) Not later than July 1o 1979, the governor shall 

dppoint a chief water judqe and three other water JU~les 

from among lists of no~inees presented by the water judge 

nominating commission • 

-8-
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1 NEW SECTION, Section lOo Appointment of wat~r judqes 

2 to fill vacancy. (1} If a vacancy occurs• the governor shall 

3 appoint a person to co•plete the unexpir~d ter• in the sa~ 

4 11anner as provided fvr the appointment of a district ju<l<Jeo 

5 (2} Appoint.ants to subsequent ter•s shall be •ade in 

6 the sa•e •anner as fillinq a vacancy. 

7 NEW SECTION, Section 11. Water judges t:.er~n of 

8 office. The ter• of office for water judges is free July 1, 

9 1979, to June 30, 198~. After June JO, 19BSt the ter• of 

10 office of a water judge is It years, subject to continuation 

11 of the water court syste• by the legislature. 

12 NEW SECTION, Section 12. tlaill of existinq water 

13 rlght filing state11ent of clai• required-- exe•ptions. 

14 (1) A person clai•ing an existing right, unless exe11pted 

~~ below• shall file with the water court for th@ water court 

lb district wherein the diversion occurs no later than June 30, 

11 l'IB3t a stdtement of clai~ for e~ch water right asserted on 

18 a fora provided by the depart~~ent of natural resources and 

19 conser~ation. If there is a claieed right with no division, 

20 the filino shall be •ade in the district where the use 

ll OCCUr So 

u (l) Claims for existing rights for livestock and 

23 do~estic uses based upon instrea• flow or groundwdtPr 

lit sources and claims for rights included in a declaration 

25 filed pursuant to the order of a district court issued under 
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sections a and 9 of Chapter 4~2, Laws of 1973, as amended, 

are exa.pt fro• the filing require.ents of subsection (11 of 

this section. Such claims •ayo however, be voluntarily 

f i 1 edo 

HE¥ SECTION. Section 13· Departaent of fish and game 

to represent public recreational uses. The department of 

fish and ga•e shall exclusively represent the public for 

purposes of establishing any prior and existing public 

recreational use in existing right deter•inations under 

(sections 12 through lb]• provided that the foregoing shall 

not be construed in any •anner as a legislative 

deter•ination of whether or not a recreational use sought to 

be established prior to July 1, 19·l3, is or was a beneficial 

use. 

NEW SECTIQNw Section 14. State~nt of claim 

contents. (1) The state.ant of claim for each right shall 

include substantially the following: 

(a) the name and •ailing address of the claimant; 

(b) the name of the watercourse or water source fro~ 

which the right to divert or make use of water is claimed, 

if available; 

(c) the quantities of water and times of use claimed; 

(d) the legal description, with reasonable certainty• 

of the point or points of diversion and places of use of 

waters; 

-10-
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{e) the purpose of u~e, including, if for irriqation, 

the number of acres irrigated; 

{f) the approximate dates of first puttinq water to 

beneficial use for the various a•ount~ and times claimed in 

subsection {c); and 

(g) the sworn ~tatement that the clJiF set forth i~ 

true and correct to the best of 

belief. 

claimant's knowledge and 

(l) The claimant •ay submit maps• plats. aerial 

photographs, decrees, or other evidence in support of his 

claim. 

NEW SEtiiON. Section 15. Abandon.ent by failure to 

file claim. The failure to file a claim of ~n existinq right 

as required by [section 1l] establishes a 

presumption of abandonment of that right• 

r<>buttable 

NEW SECTION. Section 16. Claim to constitute prima 

facie evidence. A clai• of an existin~ rlJht filed in 

accordance with (section 12] constitutes prima facie proof 

of its content until the issuance of a final decree. 

NEW SECTION• Section 17. Notice of requirement to 

file claim. The department shall provide notice of the 

requirement to file a statement of a clai~ of an existin~ 

water right in substantially the following form: 

WATER RIGHTS NOTICE 

FAILURE TO FILE A CLAI~ AS REQUIRED ~y LA4 ~Ill RFSULT 
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IN A REBUTTARlE PRESU~PTIOH THAT THE WATER RIGHT OR CLAI~EO 

WATER RIGHT HAS BEtN ABA~DONEO. {This introductory sentence 

shall be printed in not less than lZ-point boldface type•) 

This is notice of co~mencceent of proc~dur~s for the general 

adJUdication of existing rights to the use of water 3nd of 

the requirement to file a claie for c~rtain rights. Fvery 

person, includinq but not li•ited to an individual• 

partnership• association. public or private corporation. 

city or other municipality, county, state agency or the 

state of ~ontana. and federal agency or the United States of 

A•erica, assertinq 

of water which would 

a clai• to an existing right to the use 

be protected under the law as it 

existed prior to July 1, 1973, is notified that a state.ent 

of clai• to that riqht is required to be filed with thP 

water court for the water court district wherein water is 

diverted or used for the right claillled no later than June 

30, 1963. Claims for stock and domestic uses based upon 

instrea• flow or groundwater sources are ex~pt from this 

require111ent; however .. clal11s for such uses ~ay be 

valuntari ly filed. Clai•s filed with tho department in ~ 

declaration filed pursuant to the order of a district court 

issued pursuant to sections B and 9 of Chapter 452, l~ws of 

1q73, as amended, are als0 exeMpt. 

for furth<:>r information, contact the department of 

natural resources and conservation, Helena, Montana, for a 

-ll-
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copy of the law and an explanation of it. 

NEW SECTION. Section 18o How notice to be given. To 

as~ure that all persons who ~ay clai• an existing water 

right are notified of the require.ent to filE a claim of 

that right• the department of natural 

conservation shall give notice as follow~: 

resources and 

tl) It shall cause a notice printed in not less than 

tO-point type to be placed in a pro•inent and conspicuous 

place in all dJily newspaper" of the state and in at le.,~t 

one newspaper publi5hed in each county of the state during 

the ~onth of July 9 1979o and in April of 1980, 1981, 19~2, 

and 1983. 

t2) It shall cause a notice in writing to be placed in 

a pro•inent and conspicuous location in 

courthouse In the state. 

each county 

(3) It shall provide a sufficient nu•ber of copies of 

the notice to the county treasurers before October 15o 1979, 

1980, 198lt and 1982 9 and the county trPasurers shall 

enclose a copy of the notice with each stateaPnt of prop~rty 

taxes •ailed in 1979, 1980, 1981o and 1982. In the 

i11ple111entation of this subsection. the d•2p.>rt111ent ~hctll 

provide rcim~urse~ent to each county treasurer for the 

reasonable ad~itional costs incurred by the t.rf'llasurer 

arising fro~ the inclusion of the notice required by this 

section. 
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(lit) It shall provide copies of the notice in w~iting 

to the press services with offices located in Helena during 

July• 1979, and April of 1980• 1981, 198Z• and 1963. 

(5) The water court may also in its discretion give 

notice in any othe~ •anner that vill carry out the purposes 

of this section. 

NEW SEtiiON. Section 19. filing fee -- special 

account created. (1) Each claim filed under [section 12] 

shall be accompanied by a fee in the a•oun~ of S40• subject 

to the folloving exceptions: 

ta) the total fees for all claims filed by one pe~son 

in any one water court dist~ict ftay not exceed S480; and 

(b) no fee is required acco11panying a clai~ of an 

existing right that is included in a decree of a court in 

the state o~ Montana and which is acco~panied by a certified 

copy of that decree or verified as otherwise ordered by the 

court. 

121 There is established a water right adjudication 

account in the ear~arked revenue fund of the state treasury• 

All fees collected under (sections 19 and 22] shall be 

deposited in the account to pay the expenses incurred for 

ad•inistering [this act). 

NEW SECTION, Section 20. Adjudication of existing 

rights. (1) The state of Montana upon relation of the 

attorney general shall petition each water court to require 

-llit-
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all persons clai•ing a right within the water court district 

to file a claim of the right as provided in [section ll]• 

(2) The require.ent by the water court to file a clai• 

for an existing right is the fir5t step in proceedings for 

the general adjudication of all existing rights to the usP 

of water which would be protected under the law as it 

existed prior to July 1o 1973. 

(3) The water court shall •onitor the clai• filing 

procedure and make any orders necessary to assure timely ~nd 

accurate co•pliance with the clai• filing procedur~. 

NEH SECTION. Section 21. Depart~nt assistance to 

water court. The depart•ento subject to the direction of the 

water court• shallo without cost to the water court: 

(1) provide such infor•ation and assistance as •ay be 

required by the water court to adjudicate clal•s of existing 

rights; 

(ZJ establish inforaatlon and assistance programs to 

aid clai•ants in the filing of clai•s for existing rights 

required by {section lZ}; 

(3) conduct field investigations of rand~ly selected 

claims or claims that the water court deter•ines warrant 

investigation; and 

(4) provide the water courts with dll inform•tion in 

its possession bearing upon existing rights. 

NEW SECTION. Section Zlo Preliminury decree. (1) 

-15-
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Within a reasonable ti•e after June 30o 1983o the water 

court shall issue a preli•lnary decree. The preli~in~ry 

decree shall be based on the data sub•itted by the 

department and on any additional data obtained by the court. 

(2) The prell•inary decree shall contain the 

infor•ation and make the deter•inationso findings, and 

conclusions required for the final decree under [section 

21t ]· 

(3) The water court shall send a copy of the 

preli•inary decree to the department• and the court shall 

serve by ~ail a notice of availability of the preliminary 

decree to each person na•ed In the prell•inary decree. The 

clerk or person designated by the court to ~ail th~ notice 

shall .ake a general certificate of .ailing certifying that 

a copy of the notice has been placed in the United States 

•allo postage prepaldo addressed to each party In the 

pre'i•inary decree. Such certificate shall be conclusive 

evidence of due and legal notice of entry of decree. 

(4) Any person •ay obtain a copy of the preli•lnary 

decre<c upon payonent of a fee of SlO to the water court. 

NlW S£CTION. Section !3. Hearing on pr<'li•inary 

decree. (1) Upon objection to the preli•inary decree by the 

Jepart~ent• a ~erson na~ed in the preli~inary rlecree, or ~ny 

other person. for good cause shown• The depart.ent or sue~ 

p<'rson is entitled to a h~aring thereon before the water 

-16-
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court. 

(2) If a hearing is requested, such request must be 

filed with the water court within 90 days after notice of 

entry of the preliminary decree. The water court 5hall, for 

good cause shown• extend this ti•e liait an additional 30 

days if application for the extension is aade within 90 d~ys 

after notice of entry of the preliDinary decree. 

(3) The request for a hearing shall contain a precise 

statement of the findings and conclusions in the pr~liainary 

decree with which the departeerrt or person requesting th~ 

hearing disagrees. The request shall specify the paragrdptls 

and paqes containing the findings and conclusions to which 

objection is •ade. The request shall state the specific 

grounds and evidence on which the objections are based. 

{4) Upon expiration of the ti.e for fitJng objections 

and upon receipt of a request for a hearing, the court shall 

notify each party named in the preliDinary decree that a 

hearing has been requested. The court shall fix a day when 

all parties who wish to participate in future proceedings 

Dust appear ~r file a statement. The court shall then set ~ 

date for a hearing. The court •ay conduct individual or 

consolidated hearings. A hearing shall be conducte~ as for 

other civil actions. 

~fkllQ~ Section l4• final decree. (1) The water 

court shall, on the basis of the preliainary decree and on 
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the basis of any hearing that may have been held, enter a 

final decree affirDing or •odifyinq the pr~liDinary decree. 

If no request for a hearing is filed within t~ time 

allowed, the preliminary decree auto~atically becomes final, 

and the court shall enter it as the final decree. 

(Z) The final decree shall establish the existing 

riyhts and priorities within the water court district of 

persons required by {section 12] to file a claim for an 

existing right and of persons who filed declarations 

pursuant to an order of a district court issued under 

sections a and 9 of Chapter 45?, laws of 1973. 

(3) The final decree shall state the findings of fJct, 

along with any conclusions of law, upon which the existing 

rights and priorities of each person naaed in the decree are 

based. 

(4) For each person who is found to have an existing 

right, the final decree shall state: 

(a) the naae and post-office address of the owner of 

the right; 

(b) the a101:>unt of water• rate. and volu111eo included in 

the right; 

(c) the date of priority of the right; 

(d) the purpose for which the water included in the 

right is used; 

(e) the place of use and a description of the land• if 
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anyo to which the right is appurtenant; 

(f) the source of the water include~ in the right; 

(9) the place and •eans of diversion; 

(h} the inclusive dates during which the water is used 

each year; 

Ci} any other information necessary to fully define 

the nature and extent of the right. 

NEe SECTION. Section 25. Appeals fro~ final decree. 

(l} A person whose existing ri~hts and priorities are 

deter•ined in the final decree •ay appeal the deterMination 

only if: 

(a) he requested a hearing and ~ppeared and entere1 

objections to the preliminary decree; or 

(b} his rights as deter•ined In the preli~inary decree 

were altered as the result of a hearing reque~ted by ~nether 

person. 

(2) An appeal from the final decree shall he taken as 

provided by the Montana Rules of Appellate Civil Procedure. 

NEW SECTION. Section 26. Certificate of water right. 

When a final decree is enteredo the court shall send a copy 

to the department. The department shall on the basis of th~ 

final decree issue a certificate of water right to each 

person decreed an 

certificate shall 

existing right. The original of thP 

be sent to the county clerk and recorder 

of the county where the point of diversion or ploce of USP 
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is located for recordation. The departMent shall keep a 

copy of the certificate in 

recordation, the cl<>rk 

its office In Helena. After 

and recorder shall SPnd thP 

certificdte to the person to whoe the right is decreed • 

Section 27. Section 3-1-101o MCAo is amended to read: 

•3-1-101. The several courts of this state. The 

followinq are courts of justice of this state: 

(l) the court of i•peacheent, which is the senate; 

(Z} the supreme court; 

{3) the district courts; 

~ the water court$i 

t~Lll the justices• courts; 

t~ti~ the city courts and such other inferior courts 

dS the legislature eay establish In any incorporated city or 

town.• 

Section ?8. Section 3-1-lOl.o MCAo is a.ended to read: 

•3-1-102. Courts of record. The court of i•peach•ent, 

the supre•e court. the district courts• the water courts• 

and the auniclpal courts are courts of record·• 

Section 29. Section 3-l-1001, MCAo is amended to read: 

•3-1-1001. Creationo composition• and function of 

commission. A judicial no•ination co••ission for the state 

of Hontan~ is created. Its function is to provide the 

governor with a list of candidates for nomin~tion to fill 

any vacancy on ttl~ supre•e court~ e~ any district court~ 
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a water court of the state of Montana. The coamission shall 

be co•posed of seven •e~bers as follows: 

{1) four lay •embers who are neither judses nor 

attorneys, activ~ or retirej, who r~sioe in differ~nt 

geographical areas of the stateo and each of who• is 

representative of a different industry, husinesso or 

profession• wheth~r actively so enqaged or retired, who 

shall be appointed by the governor; 

{Z) two attorneys actively enqaged in the pr~ctice of 

law, one fro• each conqressiona1 district, who shall b~ 

appointed by the supreMe court; 

{3) one district judge elected by the district judges 

under an elective procedure initiated and conducted by the 

supre•e court and certified to such election by the chief 

justice of the supreme court. The election shall be 

considered an appoint•ent for the purposes of this part.• 

Section 30. Section 3-1-lOlOo M(A, is a~ended to read: 

•3-1-1010. List sub•ltted to governor. The co .. ission 

shall .eet forthwith after a vacancy occurs on th~ suprem~ 

courts ~ ~ district court• or a water court and submit to 

the governor within 30 days fro• the date of the vacancy a 

1 ist of not less than three or •ore than five persons.• 

Section 31· Section 19-5-301, MCAo is aMended to read: 

•t9-5-301. ~e~bership. (l) A judge or justic~ who w~s 

a ee~er of the P[RS prior to March lo l9t7, ~ay elect to 

-:n-
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remain under that syste• by notifying the public e~ployees• 

z retire-ant board in writing of the election on or before 

3 October 1• 19&7. 

4 (2) Every other judge of a district court• water 

o; ~ or justice of the supre•e court must be a member of 

b the Montana judges• retireaent system.• 

7 Section 32· Section 19-5-404• MCA, is a~ended to read: 

8 •19-5-404. Contributions by the state. The state of 

9 Montana shall contribute Monthly to the fund a sum equal to 

10 6~ of the salary of each •e•ber. In addition. the clerk of 

11 each district court shall trans•it 60~ of the fees collected 

l! under Z5-1-Z01 to the state. which shall first deposit in 

13 the fund an a.ount eGual to ZO% of the salaries paid to 

14 district judges. water ju~ and supreme court justices 

IS who are covered by the judges• retire•ent system and then 

16 deposit the balance in the state general fund. The clerk of 

17 the supreme court shall pay on~-fourth of the fees collected 

18 under 3-Z-403 to the public employees• retirement division 

19 of the department of ad•inistration to be credited to th~ 

?0 fund.• 

Z1 Section 33. Section BS-l-lOZ, ~CA, is amended to read: 

zz •ss-Z-1DZ. Definitions. Unless the context requires 

Z3 otherwise, in this chapter the following definitions apply: 

24 !ll •Appropriate• means to divert, impound, or 

Z5 withdraw (including by stock for stock water) a quantity of 
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water or, in the case of a public a~ency, to reserve water 

in accordance with 85-2-316· 

(l) •aeneficial use• means a use of WJter for the 

benefit of the appropriator, ot~er persons. or t~• oublic, 

including but not limited to agricultural (including stock 

water)• domestic, fish and wildlife, industrial, irrigation, 

mining, municipal, power. and recre~tional uses• A use of 

water for slurry to export coal from Montana is not a 

beneficial use. Slurry is a mixture of water and insoluble 

matter. 

(3) •aoard• means the board of natural resources and 

conservation provided for in l-15-330~. 

(4) •certificate• means ~h@ ~ certificate of water 

right issued by the department under--~s-~~te,--sa~et+e~ 

ttt-eftd-t~t-~-~-3ebT-e~-e5-~t~. 

(51 •Declaration• means the dec3ration of an existing 

right filed with the department under &~~93 sectjon a. 

Chapter t5z, Laws of 1973. 

(61 •oepartment• means the department of natural 

resources and conservation provided for in Title ~. cha~ter 

151 part 33• 

(7) wexisting right" means a right to the use of water 

which would be protected under the law as it existe~ prior 

to July lr 1973. 

(8) •Groundwater" means any water beneath thP lrnd 
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surf3Ce or beneath the bed of a strea•• lake• reservoir, or 

other body of surface water• and which is not a part of that 

surface water. 

(9) •Per•it" •eans the per•it to appropriate issued by 

the depart•ent under 85-2-301 through 8~-2-303 and ~5-7-~0~ 

throuyh 85-l-31~. 

(101 •Person" aeans an i"dividual, associ il"'- ion., 

pa~tnership, ~crporation, state aqency, political 

subdivision• the United Sta~es or any agency thereof, or any 

other entity. 

( ll) •Political subdivision• •eans any 

incorporated city or town, public corporation, or 

count Y• 

district 

created pursuant to state law or other public body of th~ 

state empowered to appropriate water but not a private 

corporation• association, or group. 

(1~) •waste• •eans the unreasonable loss of w~t~r 

through the 

approp~iation 

design 

or 

or 

water 

neqligent operation of an 

distribution facility or the 

application of water to anything but a beneficial use. 

(13) •water• •cans all water of the state, surface ~nd 

subsurfa~e, regardless of its character or •anner of 

occurrence, including geotheraal water and diffuse surface 

wat~r-. 

(14) "Well• •eans any artificial opening or excavation 

in the qround. however made, by which groundwater is sought 
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or can be obtained or through which it flows under natural 

pressures or is artificially withdrawn." 

Section 34• Section 65-2-lllt MC~, is aaended to read: 

"BS-~-112. Oepart•ent duties. The department shall: 

(1) enforce and adMinister this chapter and rules 

adopted by the board under BS-Z-113; 

(Z) prescribe procedures, forms, and requirements for 

applications, peraitst certificates. declarations, and 

proceedings under this chapter and prescribe the infor•~tion 

to be contained in any application, declaration, or oth~r 

docu-nt to be filed with the depart11ent under this chcJs:;t<>r: 

(3) establjsh and keep in its Helena office a 

centralized recprd systea of all exl$tlog riwht& and a 

public record of per .. lts, certificates, declarations• ~ 

pf ex!stjng rights• applications, and other documents filed 

in its office under this chapter: 

(~) cooperate witho assist, advise, and coordinate 

plans and activities with the federal, state. and local 

agencies in 11atters relating to this Chdpter; 

(5) upon request by any person• cooperate with• 

assist 9 and advise that person in •attrrs pertainin~ to 

•easuring water or filing declarations with the departm~nt 

or claims of exj~tin~ rj~ts wjth a water coyrt under this 

chapter.• 

Section 3S. Section 85-Z-113, "CAt is aaended to read: 
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•85-Z-113· Board powers and duties. (1) The board may 

prescribe fees or service charges for any public service 

rendered by the depart~ent under this chapter. including 

fees for the filing of applications or for the issuance of 

per•its and certificates. There shall be no fees for the 

filing of declarations or for an¥ actjon takeu_~y_~ 

deoarteeot at the request of a water court pr for the 

issuance of certificates of existing rights. 

(Zl The board may adopt rules necessary to imple~~Pnt 

and carry out the purposes and provisions ot this chapter. 

These rules •ay include but are not li•ited to rules to: 

(a) govern the issuance and ter~s of interiM permits 

authorizing an applicant for a regular per•it under this 

chapter to begin appropriating water iMMediately, pending 

final approval or denial by the departMent of the 

application for a regular per•it; 

(bl require the owner or operator of appropriation 

facilities to install and maintain suitable controlling and 

measuring devices; 

(cJ require 1.he owner or ope>rator of appropri21tion 

facilities to report to the depart111ent the re'ldings of 

Measuring devices at reasonable intervals and to file 

reports on appropriations; and 

(dl regulate the construction, use, and sealing of 

wells to prevent the waste• contamination. or pollution of 

-26-
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groundwater. 

(3) The board shall adopt rules providing for and 

governing te•porary e•ergency ~ppropridtions. without prior 

application for a permit, necessary to protect lives or 

property.• 

Section 3b. Section 85-l-114• MCA, is a•ended to read: 

•aS-2-114. Prevention of waste. (1) If the depart.ent 

ascertains• by a means reasonably considered sufficient by 

ito that a person is wasting water, using water unlawfully, 

or preventing water from •oving to another person having a 

prior right to use the sa•e• it aay petition 

court sygeryjsjng tbe djstrjbutjoo of 

appropriators fro•~ soyrce to: 

the di-si<r+rl 

~~ 

(a) regulate the controlling works of an appropriation 

as may be necessary to prevent the wasting or unlawful use 

of water or to secure water to a person having a prior right 

to its use; or 

(b) order the person wasting• unlawfully using, or 

interfering with another's rightful use of t~e water to 

cease and desist fro~ doing so and to take such steps as ~ay 

be necessary to remedy the waste, unlawful use, or 

interference. 

(2) The department ~ay attach to the controllinq works 

a written notice, properly dated and signedo &etting forth 

the fact that the controlling works have been prop2rly 

-l1-

z 

3 

4 

5 

b 

1 

8 

q 

10 

11 

1!. 

13 

14 

15 

1b 

11 

18 

19 

20 

ll 

zz 

Z3 

l4 

25 

LC 0094/01 

reyulated by Ito which notice shall be legal notice to all 

persons interested in the appropriation or distrihution of 

the ~utcr. 

(3) The depart~ent ~ay also direct its own attorney or 

request the attorney general or county attorney to hring 

suit to enjoin such waste, unlawful use, or interference.• 

Section 37. Section 85-Z-401o MCA• is a~ended to read: 

•&5-2-401. Priority. (1) As between appropriators• the 

first in ti•e is the first in right. Priority of 

appropriation doe5 not Include the right to prevent changes 

by later appropriators in the condition of water occurrence, 

such as the increase or decrease of streamflow or the 

lo~erinq of a water t3ble, artesian pressure. or water 

level, if the prior appropriator can reasonably ex~rcise his 

water riqht under the changed conditions. 

(l) Priority of appropriation •ade under this chapter 

dates fro• the filing of an application for a permit with 

the departaent. except as otherwise provided in 85-2-301 

throuoh 85-Z-303o BS-Z-306, 85-Z-310(3)• and ~5-Z-313. 

(3) Priority of appropriation perfected before July 1 9 

1973, shall be deter•ined as provided in a~e~-~re~~ 

8~-~~+8 part Z gf this chapter.• 

Section 38. Section 85-2-405, MCAo is a.ended to read: 

•s5-Z-405. Procedure for declaring appropriation 

rights abandoned. (1) When the department has reason to 
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believe that an appropriator may have abandoned his 

appropriation right under 85-2-ltO'o or when another 

appropriator in the opinion of the depdrtment files d valid 

claie that he has been or ~ill bP injured by the rPsu~ption 

of use of an appropriation right alleged to have been 

~bandoned. the depart•ent shall petition the district court 

..,~..,-~a+fte-d~e-eri~+~~~~-~~mrree UILJ.Wl. 

coynty wh•rein the djyersjon of place of yse of the 

appropriation in question js located to hold a bearinq to 

deter•ine ,.hether the appropriation right has been 

abandoned. Proceedings under this section shall be conouctej 

In accordance with the Montana Rules of Civil Procedure. and 

appeal shall be taken In accordance with the Montana. Rules 

of Appellate Civil Procedure. 

(2J At the hearlngo the burden of proof shall be on 

the depart.ant which Must establish by a preponderance of 

the evidence th~t the appropriation has been abandoned under 

85-2-lt04. 

(3) The determination of the court shall be appended 

to the final decree. The depart~ent shall keep a copy of the 

dete~r.ination in tts office in Helend.• 

Section 39. Section 85-2-'oOb, ~CA, is a•ended to read: 

•as-Z-'o06. 9+~r+et-eeurt--~uper~~ft Superyjsor of 

water distribution. (1) The district courts shall supervise 

the distribution of water among all appropriators. This 
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supP.rvisory authority includes the supervision of all water 

co•missioners appointed prior or subsequent to July 1• 1973. 

The supervision shall be governed by the principle that 

first in time is first in right. A. djstrjct court shall 

rel i nquj $h s.ugeryj s i pn qf wilter di str j but: jgn when a water 

cpurt assumes responsjbjljty for sych supgrvjsjon. 

(Z) When a water distribution controversy arises upon 

a source of water in which existing rights have not been 

deterMined according to es-r-re+-~eu~e~-~r~e ~t_Z_af 

this cbapte£• any party to the controversy •ay petition the 

d~rie1: ~ court for relief. ~n-rie-pM"tment-~he~+--t.-e 

serYed-w+~h-proee1s-+n-~~r~eed~ng-~@T-tft+~--~~~t+on 

eftd--~+y--w+t~ft e re~efteb+e-t~-t~e~tery-not++y-the 

eeart: +t--iftt<M:d~n--+t-s---d+"!tcret+eny--+th+ft--., 

reesonebH-tiwter-~o beg i" j:'1"0i:eed+rl~- t:o-~terlrine-..,. +~ t~nq 

ri~~-+n-the-source..-~eeeerdenee--,.+tft--pert:--r--~--th+-s 

elot~ter.--~he--d~~eftt--.~yy--+f--+t-~++ne~-te-e~ence 

proeeed+ft~-te-deterlrifte--ew+~t+~-r~--~-the---sou~eey 

~erYefte--es--e-pert:y-+n-the-preeeed+n~ The d+~tr~ct court 

fro~ ,.hich relief is sought ~ay qrant such injun~tive or 

oth~r relief which is necessary an~ appropriate to preserve 

property riqhts or the status quo pending the de-pM"tment~-s 

dee~s+en--•he~her-to-deterlrifte-~~~~~~r+~t~-+n-t~souree 

er-the-~-pert~nt&~-dee+~+en-te-+nter¥ene-es-erperty.-~-the 

ee~e-aey-eea-lf-the-depert.ent-does-net-preeeed-to-ebte+n--., 
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deter•+ne~on--c+--~i~t+n~-ri~~~~-the-d~+~-ee~~e~ 

~~e-&n~y-tfte-eentrev~r~y-&etween-the-p~~ jssuaoce of 

the fjnal decree. 

(3) A cont~o~ersy between appropriators fro• a source 

which has been the subject of a general deter•ination of 

existing rights untie~ i!5-i'-i'iH-thre"""'-S"-i!-i!~ part l of 

~ cha~ter shall be settled by the district court wh+e~ 

+ssaed-t~e-fifte~-deeree for a count¥ jn wbjcb a diyecsjgo or 

~~ of use ~rmaoe to th.!! cont.roxeru is. lgcatJUI. The 

order of the district court settling the controversy aay not 

alter the existing rights and priorities established In the 

final decree. In cases involving permits issued by the 

depart•ent• ttm court ,nay not <.~mend the respective rights 

established in the p~rmits or alter any ter•s of the per•lts 

15 ~nless the permits are inconsistent or interfere with rights 

16 and priorities estc.bl ished in the final decree. lh<> or•Jer 

17 settling the cont~oversy shall ue appended to the ~in<.~1 

18 decreeo and a copy shall be filed with the depart~ent. The 

19 rle 11->rtm<>nt. shall ll<:· served with iJTocess in any ;>roc"ed i ng 

!0 under this subsection. and tl)e depart.,ent '"·'Y• in its 

Zl discretion. intervene in the procveoin~.· 

~~ Section 40. Codification. (1) Sections 1 through 9 ~od 

23 section 11 of this ~ct are intended to b~ codififirl ~s ~n 

!4 int~yral part of fitle 3 9 and the pro~i~ions contained in 

~5 Title 3 a~~ly to this dct. 
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121 Sections 12 throuqh 26 are intended to be codified 

a">- Jn intetjr.J1 ~o:~rt of Title 8~, ch.lpt.cr '• nd thP 

.r'rovisions conto..dn~d in Tit1l! e-;. cha:pt~:r 7, ~p0ly to this 

-jo(. t. 

(3) If thv pro~isioos of this i'ICt are not codifi.,d dS 

state<! a1Jc11e• th" c~de coauoissioo>er sh.•ll «dd to the PliCA, if 

nrcessary. statutory ldn~uagv to convey lhP intent of this 

se<.tion. 

Section 41• R.-pea1er. Sections !JS-£-101 through 

a~-l.-llO• ~CA. arP r~pedled. 

Section ~z. Effe~tive date. Sections ~. 9• and 10 of 

tl1is act arf~ pff..;·ctiv .. upon ,p.=tS.S.l-·Je rtnd ·"lpp..-ovo.l.l. 

-rnd-
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STAT£ OF MONTANA 
REQUEST NO. _7_-7_9 __ 

FISCAL NOTE 

Form RD-15 

In compliant:c with a written request received --~-·JJI!:L.~-----·-· ----- , 19 !~ ··- , there is hereby submitted a Fiscal Note 

for --~!!.7..~- ··---. ··- ··--- --· --·-···-·- rursuant to Chapter 53, Laws of Montana, 1965 ·Thirty-Ninth Legislative Assembly. 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legisi.Jture upon request. 

DESCRIPTION OF PROPOSED LEGISLATION 

An act to adjudicate claims of existing water rights in Montana . 

ASSUMPTIONS 

1. 275,000 claims will be filed over a four year period at the rate of $40 per claim as follows: 

1st year - 8,250 
2nd year - 27,500 

3rd year • 55,000 
4th year · 184,250 

2. The current adjudication program in the Powder River Basin will continue. 

3. Ten percent of the claims will be checked. The Department of Natural Resources and Conservation (ON RC) 
will keypunch data and microfilm claims. 

4. Personal services costs will increase 6% each year. 

6. The program in DNRC established to assist with adjudication will employ FTE employees as follows: 

FY1980 · 29 FTE 
FY1981 • 38 FTE 
FY1982 ·50 FTE 

FY1983 ·103 FTE 
FY1984 · 103 FTE 

6. The Water Court will employ FTE employees as follows: 

FYSO · 24 FTE 
FY81 · 28 FTE 

FY83- 32 FTE 
FY84 • 32 FTE 

FY82 • 32 FTE 
7. Costs of DNRC in excess of revenues collected under the proposed legislation will be paid from the State General Fund. 

8. Minimal costs will be incurred in FY1979 by, the Water Judge Nominating Commission . ... . 

9. No water judge will vacate his/her position in the 1981 Biennium; therefore, the Judicial Nominations Commission 
will not be required to meet to nominate persons to replace a water judge. 

10. The Department of Fish and Game will necessarily expand fisheries field and other operations to: 

11. 

12. 

a. document, determine, and make filing on waters traditionally used by the seven operating state fish hatcheries, 
b. file claims for water for instream purposes on 12 streams previously filed for in 1970 and 1971, 
c. undertake extensive studies to document and support the amount of instream water necessary to maintain the 

aquatic resources at the current level for the above-mentioned twelve streams, 
d. file claims on other waters where water rights were previously acquired or filed for instream purposes. 

The Department of Fish and Game will generate revenues from federal and 
private sources to fund this expanded requirement. 

The Department of State Lands will be required to inventory records, contact 
lessees, etc. to gather the necessary data to file claims. One additional FTE 
position and related operating expenses will be required. The additional cost 
to the lJ~parttiiP.nt of St<Jte Lands will b•~ fund·~d tram the State General Fund. 

t...:,.,.. -1J £. ;) "d 't' 
BUDGET DIRECTOR . 

Office of Budget and Program Planning 

Dat11: ___ (,LL1~ .. 1_'l ____ _ 



FISCAL IMPACT' 

Revenue from proposed filing fees 

Expenditures 

Department of Natural Resources 
Personal services 
Operating expenses 
Equipment 

Water Court 
Personal services 
Operating expenses 
Equipment 

Department of Fish and Game 
Personal services 
Operating expenses 
Equipment 

Department of State lands 
Personal services 
Operating expenses 

Total expenditures under proposed law 

Excess of expenditures over revenues under 
proposed law · 

Less: Expenditures under current law 
Department of Natural Resources 
Department of Fish and Game 

.·· 
.,llllrl,. ·: ..• ,,. 

Total expenditures under current law 

Net additional cost of proposed legislation in 
1981 Biennium 

FYSO 

s 330,000 

429,740 
101,800 
112,000 

733,540 

464,088 
37,200 
15,000 

516,288 

145,800 
60,750 
36.450 

243,000 

13,019 
7,745 

20,764 

1,513,592 

1,183,592 

190,800 
40,000 

230,800 

s 952,792 

The net cost will be absorbed from monies from the following: 

State General Fund 
Federal and Private Revenue Fund 

$ 749,792 
203,000 

$ 952,792 

FY81 

$1,100,000 

598,173 
203,100 

29,000 

830,873 

543,079 
38,700 

5,000 

586,779 

161,400 
67,250 
40,350 

269,000 

13,800 
6,775 

20,575 

1,707,227 

607,227 

202,200 
44,000 

246,200 

$ 361,027 

$ 136,027 
225,000 

$ 361,027 



• LONG TERM IMPACT 

.. The following reflects in millions of dollars estimated receipts and expenditures under the proposed legislation for the 
six fiscal years ending June 30, 1985: 

FYSO FY81 FY82 FY83 FY84 FY85 TOTAL . 
Revenue from filing fees $0.33 $1.10 $2.20 $7.37 $ 0 $ 0 $11.00 

-~ 

,,. Expenditures 
Natural Resources 0.73 0.83 1.08 2.01 2.06 2.11 8.82 
Water Court 0.52 0.59 0.68 0.71 0.75 0.80 4.05 
Fish and Game 0.24 0.27 0.27 0.06 0 0 0.84 
State Lands 0.02 0.02 O.o1 0 0 0 0.05 -

1.51 1.71 2.04 2.78 2.81 2.91 13.76 

Less: Expenditures under 
current law 
Natural Resources 0.19 0.20 0 0 0 0 0.39 
Fish and Game 0.04 0.05 0.05 0 0 0 0.14 - - -

0.23 0.25 0.05 0 0 0 0.53 

Total additional expenditures 
under proposed legislation 1.28 1.46 1.99 2.78 2.81 2.91 13.23 

Net revenue (expenditure) $(0.95) $(0.36) $0.21 $4.59 $(2.81) $(2.91) $(2.23) 
=- - ___,., ==- """""""' 

Funding for the six year net cost of the proposed legislation will be provided as follows: 

General Fund $1.53 million 
Federal and Private 

Revenue Fund 0.70 million -
. . $2.23 million -

LOCAL IMPACT 

Local governments with applicable existing water rights ~l)uld incur costs in research and filing claims. Also county clerk 
and recorder workloads will increase due to additional filing requirements, mailing costs, etc. Specific dollar amounts were 

. not determined. 

TECHNICAL NOTE 

The Department of Natural Resources states that the proposed legislation contains various minor defects, and that the items 
of concern will be discussed at committee hearings. 



STATE OF MONTANA 
REQUEST NO. 7·79 (amended) 

FISCAL NOTE 

Form BD-15 

In compliance with a written request received April12 , 19 ..19_ , there is hereby submitted a Fiscal Note 

for SB 76 (amended) pursuant to Chapter 53, Laws of Montana, 1965- Thirty-Ninth Legislative Assembly. 

"Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

An act to adjudicate claims of existing water rights in Montana. 

ASSUMPTIONS: 

1. 275,000 claims will be filed over a four year period at the rate of $40 per claim as follows: 

1st year· 8,250 3rd year· 55,000 
2nd year· 27,500 4th year -184,250 

2. The current adjudication program in the Powder River Basin will continue to July 1, 1980. 

3. Ten percent of the claims will be checked. The Department of Natural Resources and Conservation (DNRC) will 
keypunch data and microfilm claims; copies of claims will be submitted to each district court. 

· 4. Personal services costs will increase 6% each year. 

5. The program in DNRC established to assist with adjudication will employ FTE employees as follows: 
~V FY FY FY FY FY 
80 81 82 . 83 84 85 

Gross FTEs needed 35 59 123 131 i31 131 
Current Adjudication 

staff available 

Net FTEs needed 

0 6 

35 53 
= = 

6 

117 
:-= 

6 6 6 

125 125 125 
== = = 

6. The Water Court will employ FTE employees as follows: 

FYSO ·0 FTE 
FY81 • 2 FTE 
FY82 ·8 FTE 

FY83 · 8 FTE 
FY84 · 8 FTE 

7. Costs of ON RC in excess of revenues collected under the proposed legislation will be paid from the State General Fund. 

8. Minimal costs will be incurred in FY1979 to designate the water judges . 

. 9. The Department of Fish and Game will necessarily expand fisheries field and other operations to: 

o. 
1. 

a. document, determine, and make filing on waters traditionally used by the seven operating state fish hatcheries, 
b. file claims for water for instream purposes on 12 streams previously filed for in 1970 and 1971, 
c. undertake extensive studies to document and support the amount of instream water necessary to maintain the 

aquatic resources at the current level for the above-mentioned twelve streams, 
d. file claims on other waters where water rights were previously acquired or filed for instream purposes. 

The Department of Fish and Game will generate revenues from federal and private sources to fund this expanded requirement. 

The Department of State Lands will be required to inventory records, contact lessees, etc. to gather the necessary data to 
file claims. One additional FTE position and related operating expenses will be required. The additional cost to the 
Department of State Lands will be funded from the State General Fund. 

~~£;740~ 
BUDGET DIRECTOR 

Office of Budget and Program Planning 

Date: "'t I /J...-1 ) Y I I 
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STATE OF MONTANA 
REQUEST NO. 7-79 lgmem:led) 

FISCAL NOTE 

Form BD-15 

In compliance with a written request received Apri112 , 19 .BL__ , there is hereby submitted a Fiscal Note 

for SB 26 {amended) pursuant to Chapter 53, Laws of Montana, 1965- Thirty-Ninth legislative Assembly. 

Background information used in developing this Fiscal Note Is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

FISCAL IMPACT: 

Revenue from proposed filing fees 

Expenditures 
DePf)rtment of Natural Resources 

Personal services 
Operating ex~nses 
Equipment 

Water Court 
Persona I services 
Operating expenses 
Equipment 

Department of Fish and Game 
Personal services 
Operating expenses 
Equipment 

Department of State lands 
Personal services 
Operating expenses 

Total expenditures under proposed law 

Excess of expenditures over rEivenues under 
proposed law 

Less: Expenditures under current law 
Department of Natural Resources 

Net additional cost of proposed legislation in FY81 

FY80 FY81 

$ 330,000 $1,100.000 

502,441 912,861 
196,300 214,600 
117,250 49,500 

814,991 1,176,961 

0 57,753 
10,000 10,200 

4,000 10,000 

14,000 77,953 

121,800 135,000 
50,750 56,250 
30,450 33,750 

203,000 225,000 

13,Q19 13.800 
7,745 6,775 

20,764 20,575 

1.052,755 1,500.489 

722,765 400,489 

0 180.000 

$ 722!755 $ 220,489 

BUDGET DIRECTOR 

Office of Budget and Program Planning 

Date: ---------

-1 
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STATE OF MONTANA 
REQUEST NO. 7-79 (amended) 

FISCAL NOTE 

Form BD-15 

compliance with a written request received ---=At:r-=-:ic:...l _,1-=2 _____ , 19 .lj_ , there is hereby submitted a Fiscal Note 

r- ---=S:.::B'-'7-=6~.:.::(a:.:..:.m:.:..:.e:._nd.;;.;e;.c:;d.:..) ____ pursuant to Chapter 53, Laws of Montana, 1965 ·Thirty-Ninth Legislative Assembly. 

iiCkground information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

f the Legislature uJon request. 

FISCAL IMPACT (contd): 

.. 
The net cost will be absorbed from monies from the following: 

State General Fund 
Other funds (Department of Fish and Game) 

LONG-TERM IMPACT: 

FY80 

$ 519,755 
203,000 

$ 722,755 

FY81 

$( 4,511) 
225,000 

$ 220,489 

The following reflects the estimated receipts and expenditures under the proposed legislation for the six fiscal years ending 
.June 30, 1985: 

FYBO FY81 FY82 FY83 FY84 FY85 Total 

Revenue from filing fees $ 330,000 $1,100,000 $2,200,000 $7,370,000 $ 0 $ 0 $11,000,000 

"Expenditures 
DNRC 814,991 1,176,961 2,459,191 3,131,552 3,016,052 3,011,252 13,609,999 
Water Court 14,000 77,953 287,112 279,087 294,882 310,747 1,263,781 
Fish and Game 243,000 269,000 267,000 60,000 0 0 839,000 
State Lands 20,764 20,575 9,450 0 0 0 50,789 

1,092,755 1,544,489 3,022,753 3,470,639 3,310,934 3,321,999 15,763,569 

Less: Expenditures under current law 
DNRC 0 180,000 180,000 180,000 180,000 180,000 900,000 
Fish and Game 40,000 44,000 48,000 0 0 0 132,000 

Total 40,000 224,000 228,000 180,000 180,000 180,000 1,032,000 

Total additional 
expenditures 1,052,755 1,320,489 2,794,753 3,290,639 3,130,934 3,141,999 14,731,569 

Net revenue or 
(expenditure) $( 7221755) $( 220,489) $( 5941753) $4p791361 $(31130,934) $(3! 1411999) $( 317311569) 

The estimated cost per claim for 6 year program only is $15,763,569 7- 275,000 expected claims= $57 per claim. 

LONG-TERM FUNDING INFORMATION: 

Funding for the six year net cost of the proposed legislation will be provided as follows: 

General Fund $ 519,755 $( 4,511) $ 375,753 $(4,139,361) 
Other funds 203,000 225,000 219,000 60,000 

$ 722,755 $ 220,489 $ 594,753 $(410791361) 

$3,130,934 
0 

$31130,934 

$3,141,999 
0 

$3,141,999 

BUDGET 01 RECTOR 
·- --------

$ 3,024,569 
707,000 

$ 3,731,569 

Office of Budget and Program Planning 

Date: ---------



STATE OF MONTANA 

FISCAL NOTE 

PAGE 4 

\~ 

REQUEST NO. 7-79 (amended 

Form BD-15 

In compliance with a written request received April12 , 19 l!L_, there is hereby submitted a Fiscal Note "1 

for SB 76 (amended) pursuant to Chapter 53, Laws of Montana, 1965 ·Thirty-Ninth Legislative Assembly. 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

IMPACT BEYOND JUNE 30, 1985: 

Program cost of $3 million per year will continue at about the FY85 level of spending for the next 10 to 25 years for the courts 
and DNRC. Such spending would continue until all claims are adjudicated; then there will be yet some costs in administering 
the final decrees and keeping them updated. 

The revenue collected through filing fees would be estimated to be spent by July 1985, and funds for the program would 
have to come from the general fund, additional fees, or other 5ources. 

BUDGET DIRECTOR 

Office of Budget and Program Planning 

Date: ---------
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Approved by Co~ittee 
on Agrivulture Livestock 
&. Irrig•tion 

SENATE BILL NOo 76 

INTRODUCED BY BOYLAN, TURNAGEo GAllo 

GRAH~M, KOLSTAD, CONOVERo HANLEY, SEVERSDNw 

TH!ESScNo OOVERo NELSON, Eo SMITHw So BROWN 

BY REQUEST OF THE SUBCOMMITTEE ON WATER RIGHTS 

A BILL FOR AN ACT ENTITLED: •AN ACT TO ADJUDICATE CLAIMS OF 

EXISTING WATER RIGHTS IN MONTANA; AMENDING SECTIONS 3-1-101w 

3-l-102o 3-1-1001, 3-1-lOlOo 19-5-JOlo 19-5-404t 85-2-10Zt 

85-2-112, 85-2-113, B5-2-114o 85-2-401, 85-2-405o AND 

85-2-406, HCA; REPEALING SECTIONS 85-2-201 THROUGH B5-2-210t 

HCA; AND PROVIDING AN EFFECTIVE DATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Water courts established. (1) 

To adjudiccte existing water rightso a syste~ of water 

'ourts is established. A water court shall be presided over 

oy a water judge. 

(2) There shall be one water judge for each water 

court district. A water judge may sit in any district. 

(3) The gov~rnor shall designdte one water judge to 

serve as chief water judge. The chief water judge may 

uistribute caseloads a~ong the several water judges on an 

equitable basis. The chief water judge shall be assigned to 

~ district and shall hear cases in that district on an 

;?/U76~ re-To:/J 7h:6 C!¥jl· /rw;// 
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SB 0076/0Z 

equitable basis with the other judges. The chief water 

JUdge in consultation with the other water judges shall 

deter•ine the sites of the offices of the water courts. 

~tw_~'LlDtia Section 2. Water court districts 

defined. {1) There are four water court districts whose 

boundaries are formed by the natural divides between 

drainages and the borders of the state of Montana and which 

are described as follows: 

Ca) The Yellovstone River Basin water court district 

consists of those areas drained by the Yellowstone and 

little ~issouri Rivers and any re•aining areas in Carter 

C.ounty. 

Cbl The Lower Missouri River Basin water court 

district consists of those areas drained by the Missouri 

River fro• below the mouth of the Marias River and any 

remaining areas in Glacier and Sheridan Counties. 

{c) The Upper Hissouri River Basin water court 

district consists of those areas drained by the Missouri 

River to below the nouth of the Marias Rivero 

ld) The Clark Fork River Basin water court district 

consi~ts of the areas drdined by the Clark Fork Rivero the 

Kootenai River and any remaining areas in lincoln County. 

121 Whenever a question arises concerning which water 

court hds jurisdiction over adjudication of an existing 

right, the question shall be settled throu~h consultation 

-2-
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~ith the ~ate~ judges involvedo subject to review by the 

chief wate~ judqe. 

~f~iftLlaHA Section 3. Sala~y. expenseso and 

~eti~e•ent of wate~ judges. (1) A water judge Is entitled to 

the salary and expenses authorized by law for district 

judges. 

(2) A water judge shall participate in the Montana 

judges• retlreaent syste• established in Title 19o chapter 

5o on the sa .. basis as a district court judge. 

H~ SECIIDHo Section ft. Jurisdiction of the ~ater 

cou~t. (1) A water court nas exclusive jurisdiction In 

aatters arising in relation to the detereinatlon and 

inte~pretation of existing wate~ ~ights under (this act]. 

It is the intent of the legislature that all such eatters be 

brought in or i .. ediately transferred to a water court 

unless witnesses have been swo~n and testi•ony has been 

taken by the district court. 

(2) The jurisdiction of the water court includes 

ju~isdiction to appoint and supervise water co .. lssloners in 

the saee aanne~ as authorized for district judges. 

(l) The district court shall assuee jurisdiction over 

enforceeent of the provisions of a final decree 

provided in [section 2ft of this act]• 

HEW SE.CTION'"' Section 5. Procedure. ( 1 t 

cou~t shall eake ~ules, including rules of 

-3-
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necessary to accoeplish the purposes of (this act]. 

{2) Except as eay be specifically provided in this 

section. procedures established in Title 25 applicable to 

civil p~ocedure in the district cou~t apply to the water 

court. 

( 3) 

court 111ay 

The use of discovery in 

be exercised only to 

cases before the water 

the extent specifically 

authorized by orde~ of the water court• 

~~-iftilD~ Section 6, Disqualification of water 

judge. (1) A water judge .ay disqualify himself in any 

p~oceeding in which his impartiality eight reasonably be 

4uestioned. 

(ZJ A water judge •ay also disqualify himself in the 

following circu•stances: 

(a} if he has a personal bias or prejudice concerning 

a party or personal knowledge of disputed evidentiary facts 

concerning the p~oceeding; 

lbJ if in private practice he served as a lawyer in 

the eatter in controversy or a lawyer with whom he 

previously practiced law served du~ing such association as a 

lawyer concerning the eatter or the judge or thP lawyer has 

oe~n a material witness concerning it; 

(c) if he has served in governMental employment and in 

such capacity participated as counsel. adviser• or material 

witness concerning the proceeding or expressed an opinion 

-4- SB 76 
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_,lnc::;:!rnil1r;J tl'"\e m· .ts of the particulal'" case in controversy; 

(d) 'f h~ knows that het 

fiouciary. or h,s spouse or ~inor 

individually or as a 

child residing In his 

no~saholo has a financial interest in the subject ~atter in 

controversy or in a party to the proceeding or any other 

interest that could be substantially affected by the outco•e 

of the proceeding; or 

(e) if he or his spouse or a person within the third 

degree of relationship to either of the• (as calculated 

dccord<ng to 72-11-101 through 72-11-105) or the spouse of 

such a person: 

( i) is a party to the proceeding or an officer. 

director. or trustee of a party; 

(i i) is known by the JUdge to have an interest that 

coulu ~e substantially affected by the outco•e of the 

proceeding; 

(iii) is to the JUdge's knowledge likely to be a 

material witness in the proceeding. 

(3} A water judge should infor~ hiMself about his 

~ersonal and fiduciary financial interests and make a 

redson~ble effort to infor~ 

financial interests of his 

re~iding in his household. 

hi11self 

spouse 

about the 

and •i nor 

personal 

children 

(4) for the purposes of this section the following 

uefinitions apply: 
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(a) •Proceeding• includes prehearinq, hearing, 

appellate review, or other stages of adjudication. 

lbl •Fiduciary• includes such relationships 

executor, adMinistrator, trusteeo or guardian. 

as 

(c) •Financial Interest• Means ownership of a legal or 

equitable interest. however s•allt or a relationship as 

director, adviser, or other active participant in the 

affairs of a party. except that: 

ti) ownership In a mutual or co .. on investment fund 

that holds securities is not a financial interest in such 

securiti~s unless the judge participates in the .anage•ent 

of the fund; 

(ill an office in an educational, religious, 

charttableo fraternal, or civic organization is not a 

financial interest In securities held by the orqanlzatlon; 

(iii) the proprietary interest of a policyholder in a 

autual insurance co•pany or a depositor in a mutual savings 

association or a si~ilar proprietary interest is a financial 

interest in the orqanization only if the outco•e of the 

proceeding could substantially affect the value of the 

interest; and 

(iv) ownership of govern•ent securities is a financial 

interest in the issuer only if the outco•e of the proceeding 

could substantially affect the value of the securities. 

(5) A water JUdge ~ay accept fro• the parties to the 

-b- SB 76 
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proceeding a waiver of any ground for disqualification if it 

is preceded by a full disclosure on the record of the basis 

for disQualification. 

(6) The procedure for disqualification of a water 

judqe specified in this section is exclusive. 

HfW_~Cti& Section 7. Appeals fra. water court. The 

supreMe court has exclusive jurisdiction over appeals froe a 

water court. Appeal procedures shall be governed by the 

Hontana Rules of Appellate Civil Procedure. 

~_stkllQMa Section a. Qualifications of a water 

JUdge. To be eligible to serve as a water judgeo a person 

•ust have the qualifications of a district court judge 

required by Article VIIo section 9, subsections (1) through 

(3Jo of the constitution of Montana. A water judge shall 

reside within the state. 

~~ Section 9. Creationo co•pos it i ono 

function, and ter•ination of water judge no•inating 

co .. isslon. (1) A water judge noelnating coa•lssion is 

created• Its function is to provide the governor with 

no•inees for appolntaent as water judges. The co .. ission 

shall be coeposed of seven aeebers appointed as follows: 

(a} two members of the house of representatives 

ap~ointed by the speakero not more than one of who• Is from 

t~ saae political party; 

(b) two members of the senate appointed by the 
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pr~sodento not More than one of whom is from the same 

political party; 

(c) one member appointed by the governor; 

(d) one member appointed by the supreme court; 

(e) one ••~er appointed by the board of directors of 

the state bar of Montana. 

(2) Appointments shall be •ade [within 30 days of the 

effective date of this section). 

(3) ln the event of a vacancy, the position shall be 

filled as in the •anner of the oriyinal appointment• 

(~} The water judge no•inating commission shall meet 

as often a• required to select the nominees. The 

co•mission shall no•inate three persons for the position of 

chief water judge and five persons for positions as water 

judges. 

( 5) The water JUdge nominating commission shall 

organize itself and conduct its business under the 

procedures provided for the nominating co•mission. 

(6) Upon the acceptance of appointment by nominees as 

water JUdges in each water court district• the water judge 

nominating co-iss ion ceases to exist. Thereafter 

no•ination and appointaent of water judges shall be as 

provided for district court judge. 

(7) Not later than July lo 1979, the governor shall 

appoint a chief water judge and three other water judges 

-8- SB 76 
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t. om among lists of nominees presented by the water judge 

no1~inating co~m ssion. 

~f~-i~CllUNa Section 10. Appointment of water judges 

t' fill vacancy. (11 If a vacancy occurs• the governor shall 

appoint a person to complete the unexpired ter• in the sa.e 

mann~r as provided for the appoint-ant of a district judge. 

(21 Appointments to subsequent terms shall be made in 

the >ame manner as filling a vacancy. 

~~~-ifCilQ~ Section 11. Water judges ter• of 

office. The term of office for water judges is from July 1o 

1'179, to June 30, 1985. After June 30, 1985, the ter• of 

uffiLe of ,. woter judge is 4 years. subject to continuation 

of tt~ water court systeM by the legislature. 

~f~_SfCllO~a Section 12. Claia of existing water 

right -- filing state.ant of clai• required-- exeMptions. 

(11 A person claiming an existing right• unless exempted 

u•C! I o~, shall f i 1 e with the water court for the water court 

dis~.rict wherein the diversion occurs no later than June lOo 

l9ti3t a statement of claim for each water right asserted on 

a furm provided by the department of natural resources and 

conservation. It there is a claiaed right with no &+¥?,?Oft 

QliE~lON• the filing shall be aade in the district where 

the use occurs. 

(21 Claims for existing rights for livestock and 

lNUl~lQUA~--A~_Qef~Q_lQ_HUHl~ do~estic uses based upon 
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instrea• flow or groundwater sources and claims for rights 

included in a declaration filed pursuant to the order of a 

district court issued under sections 8 and 9 of Chapter 452o 

la•s of 1973, as amendedo are exeept fro• the filing 

requireaents of subsection (1) of this section. Such clai•s 

aay, however. be voluntarily filed. 

~ltl~M& Section 13. Department of fish and ga•e 

to repres~nt public recreational uses. The depart•ent of 

fish and ga•e shall exclusively represent the public for 

purposes of establishlnq any prior and existing public 

recreational use in existing right deterainations under 

[sections 12 through 261• provided that the foregoing shall 

not be construed in any ~~anner as a legislative 

deteraination of whether or not a recreational use sought to 

be established prior to July 1• 1973, is or was a beneficial 

U'St:!-e 

~-StCilQHa Section 14• Statement of clai• 

contents. (l) The state-ant of clai• for each right shall 

include substantially the following: 

(a) the name and •ailinq address of the claimant; 

{b) the na~e of the watercourse or water source from 

which the right to divert or •ake use of water is claimed, 

if available; 

(c) the quantities of water and times of use claimed; 

(d) the legal description. with reasonable certainty, 
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of t~ point or points of diversion dnu ~Ia~~~ of u~w of 

waters; 

(e) the purpose of useo including, if for irrigationo 

the nu~er of acres irrigated; 

(f) the approxiaate dates of first putting water to 

beneficial use for the various a.ounts and ti•es claimed in 

subsection (c); and 

(g} the sworn statement that the clai• set forth is 

true and correct to the best of claieant•s knowledge and 

belief. 

(2) The claiaant aay sub•it •apso plats. aerIal 

photographs• deCrees, or other evidence in 

claie. 

support of his 

NEW SECTION. Section 15. Abandon•ent by failure to 

file clai•• The failure to file a clai• of an existing right 

as required by (section lZJ establishes a 

presu~tion of abandoneent of that right. 

rebuttable 

N~W SECTION. Section 16. tlai• to constitute prlaa 

facie evidence. A clal• of an existing right filed in 

accordance with (section 12) constitutes pri•a facie proof 

of its content until the Issuance of a final decree. 

!WL.llt.llilfia 

file clai•• The 

Section 17. 

depart .. nt 

Notice of require•ent to 

sha11 provide notice of the 

requireeent to file a statement of a claim of an existing 

water right in substantially the followinq fore: 
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WATER ~IGHfS NOTICE 

FAILURE TO filE A ClAIM AS REQUIRED BY lAW WILl RESULT 

IN A ReBUTTABLE PRESUMPTION THAT THE WATER RIGHT OR CLAIMED 

wATER RIGHT HAS tlEEN ABANDONED. (This introductory sentence 

shall be printed in not less than 12-point boldface type.) 

This is notice of co.-encement of procedures for the general 

ddjudica~ion of existing rights to the use of water and of 

the requirement to file a c1ai• for certain righ~s. Every 

persono including but not limited to an individual, 

partnership• association• public or private corporation. 

city or other municipality, county, state agency or the 

state of Montana. and federal agency or the United States of 

AMerica, asserting a claiM to an existing right to the use 

of water which would be protected under the law as it 

existed prior to July 1, 1973o is notified that a stateeent 

of claim to that right is required to be filed with the 

water court for the water court district wherein water i~ 

diverted or used for the right clai .. d no later than June 

30, 1983. Claims for stock and domestic uses based upon 

instream flow or groundwater sources are exempt from this 

require111ent; howevero claims for such uses may be 

voluntarily filed. tlaies filed with the department in a 

declaration filed pursuant to the order of a district court 

issued pursuant to sections 6 and 9 of Chapter 452, laws of 

1q73, as a11endedo are also exempt. 
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r or furth~-!. infor•ationo contact the department of 

natur~l resources and conservation• Helena. Hontanao for a 

copy of the la~ and an explanation of ito 

!::l~IL~~i;.l1Uiia Sec-don ldo How notice to tJe <jiven. Tu 

us~ure that all persons who may claia an existing water 

right are notified of the require.ant to file a clai• of 

thdt ri<jht, the departeent of natural 

conser~ation shall give notice as follows: 

resources and 

( ll It shall cause a notice printed in not 1 ess than 

10-point type to be placed in a pro•inent and conspicuous 

place in all daily newspapers of the state and in at least 

one newspaper published in each county of the state during 

the month of July, 1979, and in April of l980o 198lt l982o 

and 1963. 

(2) It shall cause a notice in writing to be placed in 

a pro~inent and conspicuous location in 

courthouse in the state. 

each county 

{3) It shall provide a sufficient nucber of copies of 

the notice to the county treasurers before October 15t 1979, 

1980, 1981, and 1982, and the county treasurers shall 

cn.:..1os8 a c.opy ot the notice with ~ac.h sta'lCiiKit-:.._ of j..ofl-tJi.:i'ty 

taxes mailed in 1979, 1980o 198lo and 191l2. In the 

im~lem~ntation of this subsection, the departM~nL slodll 

pro~ide rei~bursement to each county treasurer for the 

redsonabl e addi tiona! costs incurred by the treasurer 
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arising fro• the inclusion of the notice required by this 

section. 

(4) It shall provide copies of the notice in writing 

to the press services with oftices located in Helena during 

July, 1979, and April of 1980o l98lo 1982o and 1983. 

(5) The water court .ay also in Its discretion give 

notice in any other aanner that ~ill carry out the purposes 

of this section. 

NEW SEtllONa Section 19. Filinq fee special 

account created. (1) Each clai• filed under [section 12] 

shall be acco•panied by a fee in the a.aunt of S40o subject 

to the following exceptions: 

(a) the total fees for all clai•s filed by one person 

in any one water court district •ay not exceed S4BO; and 

!b) no fee is required acca.panyin9 a clai• of an 

existing right that is included in a decree of a court in 

the state of Montana and which Is acco•panied by a certified 

copy of that decree or verified as otherwise ordered by the 

court. 

121 There is established a water right adjudication 

account ~n ti~~ ~dr~ark~d r~venue fun~ or the state treasury • 

All fees collected under [sections 19 and 22] shall be 

deposited in the account to pdy the expenses incurred for 

administering [this act]. 

~fillU~_,u. __ ltlt£f_~_A_HfM_M~-S~IlON_!tlAl_RE~ 
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Expen~e~ to be borne ~y stdteo All expenses en'~••tered 

as a result of this ~tare to be paid froa the earaarked 

revenue fund of the state treasury. Expenses shall in,lude 

but not be liaited to the salaries and eKpenses of 

personnel. equipaento offi'e space. and other necessities of 

the water courts. Jf sufficient revenue is not available 

fra. the earaarked revenue fundo said expense shall be paid 

froa the state•s general fund. 

~SECTXONa Section 21• Adjudi,ation of 

ri~hts. (1• The state of Montana upon relation 

existing 

of the 

attorney general shall petition each water court to require 

all persons claialng a right within the water court district 

to file a cldia of the right as provided In [section 12). 

(2• The require .. nt by the water court to file a claia 

for an existing right is the first step in proceedings for 

the general adjudication of all eKistlng rights to the use 

of water which would be protected under the law as it 

existed prior to July lo 1971. 

(3• The water court shall .anltor the clala filing 

procedure and aake any orders necessary to assure tiaely and 

~curate coapliance with the claia filing procedure. 

~~~ Section 22. Oepartaent assistance to 

water court• The depart .. nto subject to the direction of the 

water cour~. shall• without cost to the wat~r court: 

(1• provide such inforMation and assistance as aay oe 
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re~uirud by the water court to adjudicdte claias of existing 

rlyhts; 

(21 establosh inforMation and assistance programs to 

aid claiaants in the filing of clai85 for existing rights 

required by [section 12.); 

(ll conduct field investigations of randoaly selected 

claias or claias that the water court deter~ines warrant 

investigation; and 

(~• provide the wate~ courts with all inforlljation in 

its possession bearing upon existing rlqhts. 

tiUI SEC liON. Section 23. Prel i •i nary decree. ( 1• 

Within e reasonable tiae after June 30o 1983t the water 

court shall issue a p~elialnary decree. The preliminary 

decree shall be based on the data subaitted by the 

departaent and on any additional data obtained by the court. 

(l) The preli•lnary decree shall contain the 

inforaation and aake the determinations, findings, and 

conclusions required for the final decree under [sectiJn 

24]· 

(l) The water court shall send a copy of the 

preliainary decree to the department, and the court shall 

serve by aail a notice of availability of the preliminary 

decree to each person naaed in the preliainary decree. The 

clerk or person designated by the court to mail the notice 

shall make a general certificate of mailing certifying that 
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-: copy ur the no.' ce has been placed in the United States 

mail, postage ~repaid, addressed to each party in the 

preliminary aecr~e. Such certificate shall be conclusive 

evidence of due and legal notice of entry of decree. 

(4) Any person may obtain a copy of the preliainary 

decree upon payment of a fee of S20 to the water court. 

~~_5ECllUH• Section 2~. Hearing on preliainary 

decree. {1) Upon objection to the preliainary decree by the 

Jepartment, a person naaed In the preliainary decreeo or any 

other person, for good cause sho~no The departaent or such 

~erson is entitled to a hearing thereon before the ~ater 

court. 

( 21 If a hear i nq is requested, such request llt.ISt be 

filed with the ~ater court ~ithin 90 days after notice of 

entry of t;'"' pre\ i ai nary decree. The ~ater court shallt for 

~ood cause shown, extend this tlae liait an additional 30 

days if application for the extension is aade ~ithin 90 days 

after notice of entry of the preliainary decree. 

{3) The request for a hearing shall contain a precise 

statement of the findings and conclusions in the preliainary 

decree with which the departeent or person requesting the 

hearing disagrees. The request shall specify the paragraphs 

and paqes containing the findings and conclusions to which 

u~Jection is made. The request shall state the specific 

grounds and evidence on which the objections are based. 
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(4) Upon expiration of the tiae for filing objections 

dOd upon receipt of a request for a hearingo the court shall 

notify each party naaed in the prelialnary decree that a 

hearing has been requested. The court shall fix a day when 

all parties ~ho wish to participate in ru·ture proceedings 

must appear or file a stateeent. The court shall then set a 

date for a hearing. The court aay conduct individual or 

consolidated hearing$• A hearing shall be conducted as for 

other civil actions. 

ttl!L.Sllll Wb Sect ion 2 5. F i na l decree. ( 1) The water 

court shall, on the basis of the preliainary decree and on 

the basis of any hearing that aay have been held• enter a 

final decree affiraing or aodlfylng the preliainary decree. 

If no request for a hearing is filed within the tiae 

allowed, the prelielnary decree autoaatically becoaes final. 

and the court shall enter it as the final decree. 

(2) The final decree shall establish the existing 

rights and priorities within the water court district of 

persons required by {section 12) to file a clale for an 

existing riqht and of persons who filed declarations 

pursuant to an order of a district court issued under 

sections 8 and 9 of Chapter 4'i2, Laws of 1973. 

(3) The final decree shall state the findings of fact. 

dlong ~ith any conclusions of la~. upon ~hich the existing 

ri~hts and priorities of each person naeed in the decree are 
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based. 

(Itt For each person who is found to have an existing 

right. the final decree shall state: 

(a) the na•e and post-office address of the owner of 

the right; 

(b) the aeount of water. rate• and volu.a. included in 

the right; 

(c) the date of priority of the right> 

(d) the purpose for which the water Included in the 

right is used; 

(e) the place of use and a description of the land• if 

any. to which the right is appurtenant> 

(f) the source of the water included in the right; 

(g) the place and .. ans of diversion; 

(ht the inclusive dates during which the water Is used 

each year; 

(i) any other inforaation necessary to fully define 

the nature and extent of the right. 

U~W SECTION. Section 26• Appeals fro• final decree. 

(1~ A person whose existing rights and priorities are 

deter•lned In the final decree .ay appeal the deter•lnation 

only if: 

(a) he requested a hearing and appeared and entered 

objections to the preliminary deer~• or 

(b) his rights as deter•ined in the preliminary decree 
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were altered as the result of a hearing requested by another 

person. 

(2) An appeal from the final decree shall be taken as 

provided by the Montana Rules of Appellate Civil Procedure. 

~tiiQKa Section 27. Certificate of water right. 

When a final decree is entered• the court shall send a copy 

to the depart-.nt. The depart~nt shall on the basis of the 

final decree issue a certificate of water right to each 

person decreed an existing right• The original of the 

certificate shall be sent to the county clerk and recorder 

of the county where the point of diversion or place of use 

is located for recordation. The department shall keep a 

copy of the certificate in its office in Helena. •fter 

recordation• the clerk and recorder shall send the 

certificate to the person to whoa the right is decreed. 

Section za. Section 3-1-101, MCA• is amended to read: 

w3-1-101. The several courts of this state. Th~ 

following are courts of justice of this state: 

{1) the court of i•peach~ent. which is the senate; 

(Z) the supre.a court; 

(3) the district courts; 

1!tL~III.U~aw:~ 

tlttLil the justices• courts; 

t~t1~ the city courts and such other Inferior courts 

as the legislature may establish in any incorporated city or 
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tCJwn.'" 

Sectoon ?9. Section 3-1-lOZ, ~CAt is amended to read: 

"J-1-102. Courts of record. The court of i•peachmentt 

the supreme court, the district courts, ~-d.t&L- coyrts 1 

anu the municipal courts are courts of record.• 

Section 30. Section 3-l-1001, ~CA, is aMended to read: 

"J-1-1001. Creation, co•positiono and function of 

commossion. A JUdicial nomination COIIalission for the state 

of Montana is created. Its function is to provide the 

yovernor with a list of candidates for no•ination to fill 

any vacancy on the supreme court~ &r any district courtL-Q£ 

g_~~t~L-~QYLt of the state of Montana. The co .. ission shall 

be composed of seven 11e11bers as follows: 

(1) four lay members who are neither judges nor 

attorneys. active or retired, who reside in different 

geographical areas of the state. and each of whom is 

r~presentative of a different industry, business, or 

~rofession, whether actively so engaged or retired, who 

shall be appointed by the governor; 

(2) two attorneys actively engaged in the practice of 

law, one fro11 each congressional district, who shall be 

ap~ointed by the supreme court; 

13) one district judge elected by the district judges 

under an elective procedure initiated and conducted by the 

supreme court and certified to such election by the chief 
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justice of the supreee court. The election shall be 

considered an appoint~ent for the purposes of this part.• 

Section 31. Section 3-1-lOlOt ~CAt is aMended to read: 

•3-1-1010. list subeitted to governor. The co .. ission 

shall •eet forthwith after a vacancy occurs on the supre•e 

courts e~ ~ district court• gr a water court and subllit to 

the governor within 30 days fro• the date of the vacancy a 

list of not less than three or more than five persons.• 

Section 32. Section 19-5-301t MCAo is amended to read: 

"19-5-301. Membership. (1) A judge or justice who was 

a •e•ber of the PERS prior to ~arch 2o 1967t aay elect to 

re•ain under that syste• by notifying the public e•ployees• 

r~tirement board in writing of the election on or before 

October 1o 1967. 

(2) Every other judge of a district courts water 

~UL~ or justice of the supreme court eust be a •eeber of 

the ~ontana JUdges• retireeent system.• 

Section 33. Section 19-5-40lt, MCAt is amended to read: 

•19-5-ltOlt. Contributions by the state. The state of 

Montana shall contribute eonthly to the fund a sue equal to 

6\ of tne salary of each ~e~ber. tn addition. the clerk of 

each district co~rt shall transmit 60\ of the fees collected 

under 25-1-201 to the state, which shall first deposit in 

the fund an amount equal to 20' of the salaries paid to 

Ji~trict judgesL-~~L--~~~ and supreme court justices 
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who are covered by the judges• retireeent systee and then 

deposit the balance in the state general fund. The clerk of 

the supreme court shall pay one-fourth of the fees collected 

under l-2-403 to the public employees• retirement division 

of the department of adainistration to be credited to the 

fund.• 

Section 34. Section 85-2-102. MCAo is amended to read: 

*85-2-102. Definitions. Unless the context requires 

otherwise, in this chapter the following definitions apply: 

(11 •Appropriate• .. ans to diverto l~oundo or 

withdraw (including by stock for stock water) a quantity of 

water oro in the case of a public agency, to reserve water 

in accordance with 85-2-31&. 

(21 •Beneficial use• ~ans a use of water for the 

benefit of the appropriator, other personso or the publico 

including but not liaited to agricultural (including stock 

waterlo doaestico fish and wildlife• Industrial, irrigationo 

alningo municipal, powero and recreational uses. A use of 

water for slurry to export coal froa Montana is not a 

beneficial use. Slurry Is a alxture of water and insoluble 

eattar. 

(3) •Soard• means the board of natural resources and 

conservation provided for in 2-15-3302. 

(41 •certificate• aeans the 4 certificate of water 

right issued by the departeent ~nee~-8§-~-~t&.-~~b~eet•eft~ 
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tit-Dnd-t~t-of-&S-c-3&6y-end-&S-c-3tS. 

(5) •Declaration• .aans the decaration of an existing 

ri~ht filed with the depart .. nt under 8§-~-~83 ~LQQ_~ 

c:..b.w.ur:_ilZ.1-J..ur:;_QLU.J.l• 

(b) •Department• aean5 the depart•ent of natural 

resources and con~ervation provided for in Title z, chapter 

1~. part 33. 

(7) "Existing right• •eans a right to the use of water 

which would be protected under the law as it existed prior 

to July 1o 1973. 

(6) •Groundwater• aeans any water beneath the land 

surface or beneath the bed of a strea•• lake. reservoir. or 

other body of surface watero and which is not a part of that 

surface water. 

(9t •Per•it• aeans the perait to appropriate issued by 

the department under 85-2-301 through 85-.2-303 and 85-2-306 

through 85-Z-31~. 

tlOj "Person" means an individual, association, 

partnership, corporation. state agency, political 

subdivision• the United States or any agency thereof, or any 

other entity. 

(111 •Political subdivision• Rleans any county. 

incorporated city or town. public corporationr or district 

created pursuant to state law or other public body of the 

state eRipowered to appropriate water but not a private 
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corporation, association, or group. 

[12) "Waste" means the unreasonable loss of water 

through the 

appropriation 

design 

or water 

or negligent 

distribution 

operation 

facility or 

of an 

the 

application of water to anything but a beneficial use. 

[13) •water• means all water of the state, surface and 

suusurface. regardless of its character or manner of 

occurrence, including geother.al water and diffuse surface 

water. 

[14) "Well" means any artificial opening or excavation 

in the ground, nowever .ade, by which groundwater is sought 

or can be obtained or through which it flows under natural 

pr~ssures or is artificially withdrawn.• 

Section 35. Section 85-2-112, MCAt Is a.anded to read: 

·~s-2-112. Depart•ent duties. The departaent shall: 

111 enforce and administer this chapter and rules 

ddopted by the board under SS-2-113; 

[l) prescribe procedures, for•s• and require•ents for 

applications, per•its, certificates. declarations, and 

~roc~edings under this chapter and prescribe the infor•ation 

to be contained in any application, declaration, or other 

oocument to be filed with the depart•ent under this chapter; 

(3) ~~1abll~b ___ an~ keep in its Helena office a 

centralized Le~Ld-~em__Qf__~~~og_-Ligb~--~-a 

public record of per~itso certificates, declarations, ~lai~ 
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gL __ §X~~ight~~ applications, and other documents filed 

in its office under this chapter; 

(~) cooperate with, assist• advise• and coordinate 

plans and activities with the federal, state. and local 

agencies in •atters relating to this chapter; 

(5) upon request by any person, cooperate wltho 

assist, and advise that person in •atters pertaining to 

•easuriny water or filing declarations with the depart .. nt 

~~di~-~--&i~r!ghts witb a water cgyrt under this 

chapter.• 

Section 36. Section 85-2-lll, MCAo is a.ended to read: 

•a5-2-113. Board powers and duties. (1) The board may 

pre~cribe fees or service 

rendered by the depart~ent 

charges for any public service 

under this chapter, including 

fees for the filing of applications or for the Issuance of 

per•its and certific~tes. There shall be no fees for the 

filin~ of declardtions or for anx actlgn_ taken~ 

II.CP>U.t.tiot._at._Ul!LLe~a~ast of -L water cw.~rt. gr far the 

issuance of certificates of existing rights. 

(Z) The board ~ay Jdopt rules necessary to iDple•ent 

and carry out the purposes and provisions of this chapter. 

These rules ~ay include but are not li•ited to rules to: 

(a) govern the issuance and terms of inter!• permits 

authorizing an applicant for a regular per•it under this 

chJDl~r to heqin appropriatin~ ~ater immediately, pending 
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of the 

(b) require the owner or operator of appropriation 

facilities to install and maintain suitable controlling and 

••asuring devices; 

(c) require the owner or operator of appropriation 

facilities to report to the department the readings of 

•easuring devices at reasonable intervals and to file 

r~~rts on appropriations; and 

(d) regulate the construction• useo and sealing of 

wells to prevent the wasteo contaeinationo or pollution of 

groundwater. 

(l) The board shall adopt rules providing for and 

governing te~orary e.ergency appropriations, without prior 

application for a per•it, necessary to protect lives or 

property.• 

Section 37. Section ~5-2-l11to MCAo is a .. nded to read: 

•es-Z-lllt. Prevention of waste. (1) If the departeent 

ascertains, by a .. ans rea•onably considered sufficient by 

it• that a person Is wasting water, using water unlawfully, 

or prevent4ng water fro• eoving to another person having a 

prior right to use the sa••• it •ay petition the d+~~~+e~ 

court syperyl•ing the distrjbytiao___pf water ~ 

;amu:gociat.g.t~UIII-1~-.S Q.Ul:£.!il tn: 

Ia) regulate the controlling works of an appropriation 

-27- SB 76 

2 

1 

4 

~ 

b 

7 

8 

9 

1.0 

11 

12 

l) 

!.It 

15 

16 

17 

l8 

19 

20 

£1 

22 

23 

lit 

<:? 

SB 007b/02 

as •ay be necessary to prevent the wasting or unlawful use 

of water or to secure water to a person having a prior right 

to its use; or 

lb) order the person wastingo unlawfully using, or 

interfering with another•s rightful use of the water to 

cease ana desist froa aoing so and to take such steps as may 

be necessary to reaedy the wasteo unlawful use, or 

interferen~e. 

(Z) The depart .. nt eay attach to the controlling works 

a written notice, properly dated and signedo setting forth 

the fact that the controlling works have been properly 

reyulated by ito which notice shall be legal notice to all 

~ersons interested in the appropriation or distribution of 

the water. 

(l) The departaant eay also direct its own attorney or 

request the attorney general or county attorney to bring 

suit to enJoin such wasteo unlawful useo or interference." 

Section 38. Section 85-Z-ItOlo MCAo is aBended to reac: 

•as-2-401· Priority. (11 As between appropriators, the 

first in tiae is the first in right. Priority of 

appropriation does not include the right to prevent changes 

by later appropriators in the condition of water occurrence. 

such as the increase or decrease of streamflow or the 

lo~ering of a water tabler artesian pressurer or water 

level, if the prior appropriator can reasonably exercise his 
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water right under the changed conditions. 

(2) Priority of appropriation made under this chapter 

dates from the filing of an application for a perMit with 

the department, except as otherwise provided in 85-Z-301 

through 85-Z-303, 85-Z-306, 85-2-310(3), and 85-Z-lllo 

(3) Priority of appropriation perfected before July lw 

1973, shall be determined as provided in 8s-i-i9~--throa~ 

~~-i-~te Qd~~Qf_1hl~~~·· 

Section 39. Section 85-Z-~05• MCA• is aaended to read: 

"85-2-405. Procedure for declaring appropriation 

ri~hts abandoned. (1) When the departaent has reason to 

believe thc.t an appropriator •ay have abandoned his 

appropriation right under 85-2-"'0~ or when another 

appropriator in the opinion of the department fiJes a valid 

claim that he has been or will be injured by the resu•ption 

of use of an appropriation right alleged to have been 

abandoned, the depart•ent shall petition the district court 

wh~eh--de~e~mined--~he-ex+stift§-~i§hts-fft-the-so~ for the 

~guo~---beLein__tbe dlversjon gf -~gf_~ of the 

appropriation in question is Jgcated to hold a hearing to 

d~termine wheth~r the appropriation r i gh~ has been 

abandoned. Proceedings under this section shall be conducted 

in accordance with the Montana Rules of Civil Procedure. and 

appeal shall be taken in accordance with the Montana Rules 

of Appellate Civil Procedure. 
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121 At the hearing, the burden of proof shall be on 

tha depart~ent which •ust establish by a preponderance of 

the evidence that the appropriation has been abandoned under 

85-2-~04. 

131 The deter•ination of the court shall be appended 

to the final decree. The departeent shall keep a copy of the 

determination in its office in Helena.• 

Section 40. Section 85-Z-406o ~CAt Is aeended to read: 

•as-Z-406. B?~t~+et--eoart--sape~v+~+on Supervjsgr of 

water distribution. (1) The district courts shall supervise 

the distribution of water a80ng all appropriators. This 

supervisory authority includes the supervision of all Water 

co.missioners appointed prior or subsequent to July lw 1973. 

The supervision shall be governed by the principle that 

first in time is first in right. A__dlstrlct ~guct shall 

t~linGul~b--5UPC~i11Dn__gf__¥a\eL-d11tLihuti2D_Wben a water 

~ULt-~uaa~~oniibilitx_!g~h iupecxiliADa 

12) When a water distribution controversy arises upon 

a source of water in which eKisting rights have not been 

deter•ined according to 8~-~-~et-th~oa!h-8i-t-it9 pact 2 gf 

1hl~-~teL• any party to the controversy •ay petition the 

d+st~?et wateL court for relief. fhe--depo~~Meftt--sho++--be 

se~vod--w+th-p~oeess-~n-eny-p~oeeed~ft~-ande~-t"+s-~abseet+oft 

end-shof+.-w+th~n-e-~ee~oneble-t+•e-theree~te~•--ftot+~y--the 

eoa~t--w"ether--~t--~ntends--+n--fts--dfseret+ony--with+n--o 
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~eesoneb+e-~~fi••-~o-&egfn-p~oeeedfngs-~o-de~e~•fne--e~s~+ng 

~•9h~•--+n--~he--so~ree.--~--eeeordenee-w+~h-pe~t-l-of~~· 

e~ap~~--~~e-depor~een~-••r•--ff--f~--dee++nes--~o--eoeaenee 

p~oeeedfngs--to--dete~a+ne--.. f~+ng--r+~ts--fn-~-soe~ee• 

+n~eryene-os-o-por~y-+n-~~e-proe.e4+ngw The d+str+et court 

fr~ which relief Is $Ought eay grant such Injunctive or 

other relief which Is necessary and appropriate to preserve 

property rights or the status quo pending the depor~nt&s 

d~e+s+eR-whe~~er-to-4eter•~•-*•~+ft9-r~hts-~-~e--soeree 

or-~e-deporteen~s-dee+s+on-te-+~er.-ne-os-e-por~y.-os-t~e 

eese··--y-bew-i4-tlte-deper~-dees-ftft-proeeed-to-obt:a~-o 

~otera+net+en-o4-ex+st+n9-•+9ftt .. -the-~+st~+et--eoert--slte++ 

sett+e--on+y-the-eontroversy_.etween-tlte-port+es ;s,yaoca gf 

1bM final d~. 

(3t A controversy between appropriators fr~ a source 

which has been the subject of a general deterelnation of 

exostlng right$ under 85-l-lBt-~~oagh-8§-i-itB Qaet__l__gf 

t.bia.-.s;bqt;ttr shall be sett•ad by the district covrt wh+ett 

+ssae~-t~-•+ne+-deeree fgr a s;puotr jn wbjs;h a diyarsigo gr 

glace gf yac IM'Moe t;g t;be s;gpt;rqyeru is lacat.esS• Ttte 

order of tho district court settling the controversy .. Y not 

alter the exi,ting rights and priorities established in the 

final ~reo. In c-- in-lving perait.s issued by tho 

IMpart~, the coUIIt .. ., nu a-a t.Jae respective rights 

ZS est&blished in the peraits or alter any ter•s of the peraits 
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unle~s the peraits a~e inconsistent. o~ inte~fere with ~ights 

and priorities established in the final decree. The order 

settling the controversy shall be appended to the final 

dec~ee. and a copy shall be filed with the department. The 

departaent shall be served with process in any proceeding 

under this suosect.iono and the departMent may. in its 

discretion, interven& in the proceeding.• 

Section ltl• Codification. (1) Sections 1 th~ough 9 and 

section 11 of this act are intended to be codified as an 

integral pa~t of Title 3o and the provisions contained in 

Title 3 apply to this act.• 

(2) Sections 1Z through 26 wee intended to be codified 

as an integral part of Title ~s. chapter z. and the 

provisions contained in Title as, chapter 2o apply to this 

act. 

(3) If the provision~ of this act are not codified as 

st.rted above, the code c-lss loner shall add to the I'ICAo if 

necessary, statutory 1 anguaqe to convey the intent. of this 

secti-

Section 4Z. R~aler. 

85-2-ZlOo HCAo are repealed. 

Sitcti ons 85-Z-ZOl through 

Section olt3. Effectiv·e date. Sections s, 9• and 10 of 

this act. are e·ffect.iye upon passage and approval. 

-End-
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SENATE BILL NO. 76 

INTRODUCED BY BOYLANo TURNAGEo GALlo 

GRAHAKo KOLSTADo CONOVERt MANLEYo SEVERSON, 

THIESSENo OOVERo NELSON, E. SMITHo S. BROWN 

BY REQUEST OF THE SUBCOMMITTEE ON WATER RIGHTS 

A SILL FOR AN ACT ENTITLED: •AN ACT TO ADJUDICATE CLAIMS OF 

EXISTING WATER RIGHTS IN MONTANA; AMENDING SECTIONS 3-1-101o 

3-1-102o 3-1-1001o 3-1-1010o 19-5-301, 19-5-~0~o 85-2-102w 

85-2-112. 85-2-113, 85-2-11~• 85-2-~01• 85-2-~0Sw AND 

85-2-~06, MCAi REPEALING SECTIONS 85-2-201 THROUGH 85-2-210o 

HCA; AND PROVIDING AN EFFECTIVE DATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SEtTIQN. Section 1. Water cou~ts established. (1) 

To adjudicate existing water ~lghtso a syste• of water 

courts is established. A water court shall be presided over 

by a water judge. 

(Zt There shall be one vater judge for each water 

court district. A vater judge .ay sit in any district. 

(3} The governor shall designate one water judge to 

serve as chief water judge. The chief water judge eay 

distribute caseloads a.ang the several water judges on an 

equitable basis. The chief water judge shall be assigned to 

a district and shall hear cases in that district on an 

There are no changes in Ljf3~ , and due to length will not 
be rerun. Please refer to ye low copy for complete text. 
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equitable basis with the other judges. The chief water 

JUdge in consultation vith the othe~ wate~ judges shall 

deter•ine the sites of the offices of the vater courts. 

~~S£tlla!a Section z. Water court di str lets 

defined. (1) There are fou~ vater cour~ districts whose 

boundaries are for.ad by the natural divides between 

drainages and the borders of the state of Montana and Nhich 

are de~crioed as folloNs: 

(a) The Yellow~tone River Basin Mater court district 

consists of those areas drained by the YelloMstone and 

Little ~issouri Rivers and any re•alning areas in Carter 

County. 

(b) The Lo-r Missouri River Basin water court 

district consi~ts of those areas drained by the Missouri 

River fro• belov the aouth of the Marias River and any 

reeaining area~ in Glacier and Sheridan Counties. 

(c) The Upper Missouri River Basin water court 

di~trict consists of those areas drained by the Missouri 

River to below the eouth of the Marias River. 

(d) The Clark Fork River &asin water court district 

consists of the areas drained by the Clark Fork River, the 

Kootenai River and any re•aining areas in Lincoln County. 

(2) Whenever a question arises concerning which vater 

court has jurisdiction over adjudication of an existing 

righto the question shall be settled through consultation 

-z- SB 76 

T H [ R D READING 



1 

2 

3 

~ 

s 

b 

1 

a 

9 

10 

11 

12 

13 

~~ 

lS 

1& 

11 

18 

19 

zo 

21 

zz 

Z3 

Zit 

zs 

SE! 007&/02 

with the water judges involvedo subject to review by the 

chief water judge. 

Mf~~laHa Section 3. Salaryo expenses• and 

retire~nt of water judges. (11 A water judge Is entitled to 

the salary and expenses authorized by law for district 

judges. 

IZ) A water judge shall participate in the Montana 

judges• retireaent syste• established in Title 19o chapter 

So on the sa.e basis as a district court judge. 

MfW-itti~ Section 4. Jurisdiction of the water 

court. (1) A water court has exclusive jurisdiction in 

.attars arising in relation to the deteralnatlon and 

interpretation of existing water rights under (this act]• 

It is the intent of the legislature that all such aatters be 

orought In or i .. ediately transferred to a water court 

unless witnesses have been sworn and testl•ony has been 

taken by the district court• 

(Z) The jurisdiction of the water court includes 

jurisdiction to appoint and supervise water co .. lssloners in 

the sa .... nner as authorized for district judges. 

(lJ The district court shall assu•e jurisdiction over 

enforceaent of the provisions of a final decree issued as 

provided in (section 2~ of this act]. 

HEM-1£tlla!& Section s. Procedure. {l) The water 

court shall •ake ruleso including rules of evidence, 
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necessary to accoeplish the purposes of [this act]. 

{2) Except as aay be specifically provided in this 

sectiono procedures established in Title 25 applicable to 

civil procedure in the district court apply to the water 

court. 

(3) The use of discovery in cases before the water 

court eay be exercised only to the extent specifically 

authorized by order of the water court• 

!~ SECTION. Section 6. Disqualification of water 

judge. (1) A water 

proceeding in which his 

judge aay disqualify hi•self in any 

iapartiality •ight reasonably be 

questioned. 

121 A water judge •ay also disqualify hi•self in the 

following circuastancesz 

(a) if he has a personal bias or prejudice concerning 

a party or personal knowledge of disputed evidentiary facts 

concerning the proceeding; 

(b) if in private practice he served as a lawyer in 

the aatter in controversy or a lawyer with whom he 

previously practiced law served during such association as a 

lawyer concerning the aatter or the judge or the lawyer has 

been a •aterial witness concerning it; 

{c) if he has served in govern .. ntal employ•ent and in 

such capacity participated as counselo advisero or •aterial 

witness concerning the proceeding or expressed an opinion 

-~- 58 l& 
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SENATE BILL NO. 76 

INTRODUCED BY BOYLANt TURNAGE, GALTt 

GRAHAHt KOLSTAOt CONOYERt MANLEYt SEYERSONt 

THIESSEN, DOYERt NELSON, E. SMITH, S. BROWN 

BY REQUEST OF THE SUBCOMMITTEE ON WATER RIGHTS 

A BILL FOR AN ACT ENTITLED: •AN ACT TO ADJUDICATE CLAIMS OF 

EXISTING WATER RIGHTS IN MONTANA; AMENDING SECTIONS 3 ! !8ly 

3-l-18~y-3-T-188~-3-t-1818y--~5-38~-~9-S-+8+Y l-5-111• 

85-2-102, 85-2-112t 85-2-113t 85-2-llltt 85-2-ltOlt 85-i-+&S• 

AND 85-2-lt06t MCA; REPEALING SECTIONS 85-2-201 THROUGH 

85-2-210, MCA; AND PROVIDING AN EFFECTIVE DATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Refer to Third Reading Bill 

(Strike everything after the enacting clause and lnsertll 

NEH SECTION. Section 1. District court water 

divisions -- water judges-- creation. (1) To adjudicate 

existing water rights water divisions are established as 

defined In [section 2]• A water division shall be presided 

over by a water judge. 

(2) A water judge shall be designated effective July 

1, 1979, for each water division by a eajorlty vote of a 

committee co•posed of the senior judge in each judicial 

district wholly or partly within the division. A water judge 
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~st be a district judge of a judicial district wholly or 

partly within the water division. A district judge aay not 

sit as a water judge In .are than one division. 

(3t No water judge aay preside over aatters concerning 

the deterelnatlon and Interpretation of existing water 

rl ghts beyond the bounder i es spec If led In (sect I on 2) for 

hh dl'thlon. 

(It) A -ter judgee when presiding over a -ter 

division, presides as district judge In and for each 

judicial district wholly or partly within 

division. 

the water 

CS) The jurisdiction of each judicial district 

concernln9 the de-er•lnatlon and lnterpfetatlon of existing 

water rl9ht5 Is exercised exclusively by it through the 

water division or water divisions that contain the judicial 

district wholly or partl~· 

NEM $ECTIQN. Section z. Water divisions defined. (1) 

There are four water divisions whose boundaries are for .. d 

by the natural divides between drainages and the borders of 

the state of "ontana and which are described as followsr 

(a) The Yellowstone River Basin- water division 

consists of those areas drained by the Yellowstone and 

Little Missouri Rivers and any re•alnln9 areas In Carter 

county. 

(b) The Lower Missouri River Basin water division 

-2-
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consists of those areas drained by the Mlsso~rl River fra. 

below the .auth of the Marias River and any reealnlng areas 

In Glacier and Sheridan counties. 

{c) The Upper Missouri River Basin water division 

consists of those areas drained by the Missouri River to 

below the eouth of the Marias River• 

(d) The Clark Fork River &asln water division consists 

of the areas drained Dy the Clark Fork River, the Kootenai 

River, and any r ... lnlng area& In Lincoln County. 

(2) Whenever a question arises concerning which water 

judge shall preside o.ar adjudication of an existing right, 

the question shall ba settled by the water judges Involved. 

NEM SfCIIQMe Section Je Appolnteent of water easters 

qualifications reeoval. (1) The water judge In each 

water division shall appoint a water .. star. 

(21 A water .. star .. y be appointed after July 1t 

1980, and eust be appointed on or before July 1t 1982. 

(J) Jn appollttlng a .. tar Mstert the water Judge 

shall consider a potential .. ster•s experience with water 

law, water use, and water rights. 

("tl A water .. stet shall serve at the pleasure of the 

11eter Jltlll98 Md .ay M r-••• by t.he 11ater Judge. 

NEM SECTIQMa $ectlon "t• Salar1• expenses, and 

retireeent of water .. stars. (1) The water judges shall set 

a unlfor• salary for water easters. Water aasters shall 
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receive expenses as provided In 2-18-501 through 2-18-503. 

(2} A water •aster shall participate In the Montana 

Public Eeployees• Retlre .. nt Systee estab1ished in Title 19, 

chapter 1 • 

(l) The salary and expenses of a water master shall be 

paid froe the water right adjudication account established 

in [section 18]• 

HEM SECIIQI• Section 5. Duties of water masters. (lt 

The water easter has the general powers given to a master by 

MeReCiveP•t Rula 53(ct• 

(Z) Nlthln a reasonable tl .. after June 30r 1983t the 

water •aster s~ll Issue a report to the water judge .aeting 

the requlreeents for the prellelnary decree as specified in 

[section 22]• 

(l) After a water Judge Issues a preliminary decreer 

the 11ater •aster shell assist the water judge In the 

perforeance of the water division's further 

ordered by the •ater judge. 

NEM SECTIQie Section 6. Jurisdiction of 

duties as 

the water 

division. (11 When the depart .. nt of natural resources and 

conservation files a copy uf each state~~~ent of claim with 

the clerk of the district court as required by [section 11]• 

the clale shall be considered filed In the judicial district 

of the county In which the diversion Is made orr it there Is 

a claimed right with no diverslont in the judicial district 

-It- SB 76 
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of the county In which the use occurs. 

(2) The water judge for each division shall exercise 

jurisdiction over all .atters concerning the deter•lnatlon 

and interpretation of existing water rights within his 

divi~ion as ~pacified In [section 2] that are filed in a 

judicial district wholly or partly within the division. 

(3) The water judge •ay consolidate all •attars 

concerning the deterelnation and Interpretation of existing 

water rights within the water judge's division In any 

combination or groups of clal•s or aatters for joint 

hearings or proceedings conducted by the water judge or 

water master in any location within the division. The water 

judge aay aake such consolidations as are necessary to 

ad•inlster the requlre .. nts of [this act] In adjudicating 

claims of existing water rights. 

(4) All aatters concerning the deteralnatlon and 

interpretation of existing water rights shall be brought 

before or imaediately transferred to the water judge in the 

proper water division unless witnesses have been sworn and 

testimony has been taken by a district court prior to 

October lt 1979e 

(5) The water judge of each water division may appoint 

and supervise a water co.mlssloner as provided for In Title 

85, chapter 5. 

(6) The water judge of each water division may enforce 
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the provisions of a final decree issued In that water 

division as provided In [section 24]• 

N£W SECTIQN. Section 7e Disqualification of water 

judges or water •aster. (1) A water judge aay disqualify 

hiaself or the water •aster In any proceeding or pertinent 

portion thereof In which his or the water .. ster•s 

lapartlallty alght reasonably be questioned. 

(2) A water judge aay also disqualify hlaself or the 

water .. ster In the following clrcu•stances: 

(a) If he or the water •aster has a personal bias or 

prejudice concerning a part1 of personal knowledge or 

disputed evidentiary facts concerning the proceeding; 

(bt If In pflvate practice he or the water •aster 

served as a lawyer In the aatter In controversy or a lawyer 

with who• he or the water •aster previously practiced law 

served during such association as a lawyer concerning the 

aatter or the judge or the lawyer has been a aaterlal 

witness concerning it; 

(ct if he or the water .. ster has served in 

govern .. ntal .. ploy .. nt and In such capacity participated as 

counsel, adviser, or •aterlal witness concerning the 

proceeding or expressed an opinion concerning the aerlts of 

the particular case In controversy; 

(d) if he or the w·ater master knows that he or the 

water .aster individually or as a fiduciary, or his or the 
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water master's spouse or •lnor child residing In his or the 

water .. star's household has a financial Interest In the 

subject eat~er In controversy or In a party to~ the 

proceeding or .ny other Interest that could by substantially 

affected by the outco .. of the proceeding; or 

(e) If he or the water .. star or his or the w.ter 

aaster•s spouse or a person within the third degree of 

relationship to any of thee (as calculated according to 

12-11-101 through 72-11-105) or the spouse of such a person1 

(I) Is a party to the proceeding or an officert 

dlrectort or ~rustee of a party; 

(II) Is known by the judge or water easter to have an 

Interest that could be substantially affected by the outcoee 

of the proc .. dlnga 

(Ill) Is to the judge's or water easter's knowle~ge 

likely to be a .aterlal witness In the proceeding. 

(3) A water judge should infor• hleself about his and 

the water .. ster•s personal &Ad fiduciary financial 

Interests and .. ke a reasonable effort to Jnfore hleself 

about the personal fin.nclal Interests of his and the water 

aaster•s spouse and e~AOr children residing In his or the 

water ..atef''s r....-cu- biMIHholclo 

(-\) l'or the 9C"'poses of thh section the following 

defl~ltions apply: 

(a) •Proceeding• includes prehearlng, bearing, 
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appellate revi .. , or other sta~es of adJudication conqucted 

by the water .. star or water Judge. 

(b) •Fiduciary• Includes such relationships as 

executor, adelnlstrator, trustee, or guardian. 

(c) •Financial Interest• .. ans ownership of a legal or 

equitable Interest• hewever seall, or a relationship as 

dlrectoro advisor, or other active participant In the 

affairs of a ,.rty, ~capt thatJ 

(I) ownership In a ~tual or co.-on lnvesteent fund 

that holds securltl•$ Is not a financial interest In such 

securities unless t~ j~4ge Qr water master participates in 

the -nage-nt of the funcl; 

Ill) an 4ffl~• In an educational, religious• 

charitable• fraternal• or civic organization is not a 

financial lnt•rest In ~acurJtles held by the organi~ation; 

(Ill) the proprl•t•rJ Interest of a policyholder in a 

eutual lnsurence ca.p~ny or a depositor In a eutual savings 

association or a sl•ll•r proprietary interest Is a financial 

Interest In th9 organl~~lon only If t~ outcoee of the 

proceeding cou14 s~s~~tlally affect the value of the 

interest; and 

I iv) ownw$.1Jip 91 .f91'•.rflll!ll:llt securities Is a financial 

interest In t~ Ju.,.r l'f)ly If ~ ~tco.t of thJt prqc.,eding 

could substantially affect tne value of tha securities. 

(5) A water judge NY {lccept fr~ the par:tles to the 
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proceeding a waiver of any ground for dlsquaJiflcatlon If it 

is preceded by a full disclosure on the record of the basis 

for dlsqual ification. 

(6) The procedure for disqualification of a water 

judge or water master specified In this section is exclusive 

unless otherwise specifically altered by the Montana supreee 

court. 

NEW SECTION. Section a. Designation of water judge to 

fill vacancy. If a vacancy occurs, it shall be filled In the 

aanner provided in [section lJ for the Initial designation 

of a water judge. A vacancy Is created when a water judge 

dies, retires, Is not elected to a subsequent ter•• or Is 

otherwise unable to complete his ter• as a district judge. 

NEW SECTION. Section 9o Hater judges tera of 

office. The ter• of office for water judges Is from July lt 

1979t to June 30t 1~85. After June 30t 1985t the ter• of 

office of a water judge Is 4 yearso subject to continuation 

of the water divisions by the legislature. 

MEW SECTJgN. Section 10. Pr~ulgatlon of rules and 

prescription of for•s• The Montana supreme court aay 

pro~ulgate special rules of practice and procedure and shall 

prescribe tor~s for use In connection with [this act] In 

consultation with the water judge and the departeent. 

NEW SECTION. Section 11• Clai• of 

right-- filing stateeent of claim required 

-9-
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(1) A person claiaing an existing right, unless exe•pted 

below, shall file with the departeent no later than June 30o 

1983o a statement of clal• for each water right asserted on 

a for• provided by the departaent • 

(Zt The depart•ent shall file a copy of each stateaent 

of clal• with the clerk of the district court for the 

judicial district In which the diversion Is aade oro If 

there Is a clai•ed right with no diversion, the depart .. nt 

shall file a copy of the state•ent of clal• with the clerk 

of t~e district court of the judicial district In whlc~ t~e 

use occurs. 

(3t tlalas for existing rights for livestock and 

Individual as opposed to municipal doaestlc uses based upon 

lnstreaa flow or groundwater sources and clai•s for rights 

In the Powder River Basin Included In a declaration filed 

pursuant to the order of the departaent or a district court 

issued under sections a and 9 of C~apter lt52o Laws of 1973o 

are exempt fro• the filing requlreeents of subsection (1) of 

t~ls section. Such clal•s aay, however, be voluntarily 

filed. 

HEW SEtTlob. Section 12. Oepart•ent of fish and ga•e 

to represent public recreational uses. The departeent of 

fish and gaae s~a11 exclusively represent the public for 

purposes of establishing any prior and existing public 

recreational use in existing right deter~inations under 
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(sections 11 through 26], provided that the foregoing shall 

not exclude a federal govern .. ntal entity fro• representing 

the public for the purpose of establishing any prior and 

existing public recreational use In existing right 

detereinations under [sections 11 through 26] and further 

provided that the foregoing shall not be construed In any 

.anner as a legislative deterelnatlon of whether or not a 

recreational u .. sought to be established prior to July 1, 

1973, Is or was a beneficial use. 

NEM SfCIIQM. Section 13• State .. nt of elate 

contents. (1) The state .. nt of clale for each right shell 

Include substantially the following: 

(a) the na .. and aalllng address of the clal .. nt; 

(b) the na .. of the watercour~e or water source froa 

which the right to divert or aake use' of water Is clalaedo 

If avallalllea 

(c) the quantities of water and tlaes of use clalaed; 

(d) the legal description, with reasonable certainty, 

of the point or points of diversion and places of use of 

waters; 

(e) the purpose of useo Including, If for Irrigation, 

the ftUIIber of ec:res I rr I ~edJ 

(f) the approxlaate dates of first putting water to 

beneficial use for the various aaounts and tlaes claleed In 

subsection (c) 0 and 
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(g) the sworn state .. nt that the claia set forth is 

true and correct to the best of clalaant•s knowledge and 

belief. 

(2) The clalaant shall su~lt .. ps, plats, aerial 

photographs, decrees 1 or pertinent portions thereof, or 

other evidence In support of his clala. All aaps, plats, or 

aerial photographs should show as 

scale the point of diversion, 

nearly as possible to 

place of use, place of 

storage1 and other pertinent conveyance facilities. 

NEW SECIIQN. Section 1lte Abandon .. nt by failure to 

file elate. The failure to file a claia of an existing right 

as required by (section 11] establishes a conclusive 

presuaption of abandon .. nt of that right. 

NEM SECTIQN. Section 1Se Clala to constitute prima 

facie evidence. A clala of an existing right filed in 

accordance with [section 11] constitutes prlaa facie proof 

of its content until the Issuance of a final decree. 

MEN SECTIQM. Section 16• Order to file claia. (1) The 

Montana supr .. e court shall on or before October 1~ 1979~ 

Issue an order to file a stat ... nt of a claim of an existing 

water right In substantially the following form: 

•VATER RIGHTS OROER 

FAILURE TO FILE A CLAIM AS REQUIRED SY LAW WILL RESULT 

IN A CONCLUSIVE PRESUMPTION THAT THE WATER RIGHT OR CLAIMED 

MATER RIGHT HAS BEEN A8ANOONED. (This Introductory sentence 
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shall be printed in not less than 12-point boldface type.) 

This order is notice of co ... nce.ent of procedures for the 

general adjudication of existing rights to the use of water 

and of the requireeent to file a clai• for certain existing 

rights to the use of water. Every person, including but not 

limited to an individual, partnership, association, public 

or private corporation, city or other aunicipallty, county 9 

state agency or the state of Montana, and federal agency of 

the United States of A .. rlca, asserting a clal• to an 

existing right to the use of water arising prior to July lt 

1973, is ordered to file a state .. nt of clal• to that right 

with the depart .. nt no later than June 30, 1983. Clal•s for 

stock and doaestic uses based upon lnstrea• flow or 

groundwater sources are exeapt fro. this require .. nt; 

however, claims for such uses ••Y be voluntarily filed. 

Clai•s filed with the depart .. nt In the Powder River Basin 

in a declaration filed pursuant to the order of the 

depart•ent of natural resources and conservation or a 

district court issued pursuant to sections 8 and 9 of 

Chapter 45Ze Laws of 1973, are also exempt. 

For further infor•ation, contact the depart•ent of 

natural resources and conservation, Helena, Montana, for a 

copy of the law and an explanation of it.• 

(Z) Upon petition of the attorney general, the Montana 

supreme court may issue the order called for in subsection 
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(1) with a shorter clai• filing period of not less than 1 

year In those basins or subbasins where state adjudication 

jurisdiction Is being or Is likely to be challenged. 

NEW setJIQN. Section 17. How notice of the order to 

be given. To assure that all persons who •ay claim an 

existing water right are notified of the requlre .. nt to file 

a clal• of that right• the Montana supra .. court shall give 

notice of the order as follows: 

(l) 1t shall cause the order printed in not less than 

10-point type to be placed In a pro•inent and conspicuous 

place In all dally newspapers of the state and in at least 

one newspaper published In each county of the state during 

the .onth of October 1979o and in April of l980t 198lt 1982, 

and 1983. 

(2» 1t shall cause the order In writing to be placed 

in a pro•lnent and conspicuous location In each county 

courthouse In the state. 

(3) It shall provide a sufficient number of copies of 

the order to the county treasurers before October 15o 1979, 

1980t 1981, and 1982, and the county treasurers shall 

enclose a copy of the order with each state.ant of 

taxes •ailed In l980t 1981, and l98Z. 

property 

In the 

l•ple~ntatlon of 

1979, 

this subsection, the depart•ent shall 

provide rei•burse•ent to each county treasurer for the 

reasonable additional costs Incurred by the treasurer 
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.rising fro. the inclusion of the order required by this 

section. The depart .. nt shall be rel•bursed for such costs 

fro• the ~ater right adjudication account created by 

[section 11}• 

(It) It shell provide copies of the order In vrltlng to 

the press services with offices located in Helena during 

~ulJt 1979e and April of 1980t 198le 19BZ, and 19BJ. 

(5) It .. , also In Its discretion give notice of the 

order In any other .anner that vill carry out the purposes 

of this section. 

(6) It ... , also In Its discretion order ~t the 

depart..at or the vater judge assist the Montana supr ... 

court In the carrying out of this section. 

MEM SECIIQM. Section ta. Fees special account 

created. (1) Each clal• filed under [section 11} shall be 

acco.,aniad by a filing f .. In the a.aunt of SltOe subject to 

the following exceptlonss 

(a) the total filing t .. s for all clal•s filed bJ one 

person In anr one vater court district .. Y not exceed s~tao, 

and 

(b) no filing f .. Is required acc~anying a clal• of 

• uh1:ing right: thltt: h Included In a decree of a court In 

the state of Montana and which Is accoapanled by a certified 

copy of that decree or pertinent portion thereof or verified 

as othervlse ordered by the court. 
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(ZJ There is est~llshed a vater right adjudication 

account In the ear•arked revenue fund of the state treasury. 

All fees collected under this section and [section Z2} shall 

be deposited In the account to pay the expenses incurred by 

the state for .._inistering [this act]. 

NEM SECIIQie Section 19. Expenses to be borne by 

state. All expeAses Incurred by the state as a result of 

[this act] are to be paid fr .. the ~ater right adjudication 

account In the ear-rked revenue fund established in 

[section 11]• E~MS include but •• not ll•ited to the 

salaries and expens .. of personnel, equipment, office space, 

and othe~ necessities incu~red in adelnlstering [this act]• 

If sufficient revenue Is not available f~o• the ear•arked 

revenue fund, the expen.. shall be paid fro• the state•s 

general fund. 

MEW SECTIQM. Sectlen ZOe Adjudication of existing 

rights. (1) The state of Montana upon relation of the 

attorney general sn.11 petition the Montana supre .. court to 

require all persons clai•Jng a right vithin a ~ater division 

to file a clal• of the ri~ as provided in [section ll]. 

(2) The r~ir...nt to file a clal• for an existing 

right Is the first step In praceedlngs for the general 

~judlcatlon of all -••tln.g rights to tlw use of ~ater. 

(3) The vater judge shall monitor the clala filing 

procedure for clal•s vithin his vater division and aake any 
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orders necessary to assure ti.aly and accurate co~pllance 

~lth the claim filing procedure. 

~ECTIDN. Section 21. Departeent 

water judges. The depart.anto subject to the 

the ~ater judgew shall, without cost to 

ass I stance to 

dIrection of 

the judicial 

districts wholly or partly within his water division: 

(11 provide such lnfor.atlon and assistance as •ay be 

required by the water judge to adjudicata clal•s of existing 

rights; 

(2) establish lnforaation and assistance progra•s to 

aid claimants in the filing of clal•s for existing rights 

required by [section 11]1 

(31 conduct field Investigations of randomly selected 

claims or claies that the water judge In consultation with 

the departeent deter•lnes ~arrant Investigation; and 

(~) provide the water judge with all -lnfor.atlon In 

its possession bearing upon existing rights, Including all 

declarations filed with and all lnforeatlon gathered by the 

department ~ith respect to existing rights in the Powder 

River Basin. 

NEW SECTION. Section 22. Prelieinary decree. (1) 

Within a reasonable tl•e after the close of the filing 

perlod 1 the water judge shall Issue a preliminary decree. 

The prelieinary decree shall be based on the stateft&nts of 

clai~ before the water judge, the data sub•ltted by the 
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depart .. nto and any additional data obtained by the water 

judge. 

(2) The prali•lnary 

lnforeatlon and eake the 

conclusions required for 

z•J· 

decree shall contain the 

daterelnatlons, findings, and 

the final decree under {section 

(3) If the water judge Is satisfied that the report of 

the water .aster .. ets the requlr ... nts for the prelleinary 

decree set forth In subsections (1) and {2)o and is 

satisfied with tne conclusions contained In the report, the 

water judge shall adopt the report as the prellalnary 

decree. If the water judge Is not so satlsfledo he .. y, at 

hl5 option, recoealt the report to the Hster with 

instructions, or aodlfy the report and Issue the prell•lnary 

decree. 

(~I The water judge shall send a copy of the 

prellalnar~ 

shall serve 

decree to 

by aall 

the dap~rt .. nto and the water judge 

a notice of availability of the 

prellelnary decree to each person Nho has filed a clale o~ 

existing righto oro In the Powder River Basin, to each 

person who ha5 filed a declaration of ·existing right. The 

water judge shall enclose with the notice an abstract o~ the 

disposition of such person's claimed or declared existing 

right. The notice of av-ailability shall also be served upon 

those issued or having appl led for and not having been 
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4eni~ a beneficial •ater use perelt pursuant to 8S-2-30lt 

those granted a reservation pursuant to 85-2-316, or other 

interested persons ~ request service of the notice froa 

the •ater judge. The clerk or person designated by the 

water judge to •ail the notice shall .aka a general 

certificate of .. illng certifying that a copy of the notice 

haa been placed In the United States .allt postage prepaidt 

addr•s~ to ••h party required to be serv~ notice of the 

preliainary ~r ... Su~h certificate shall be concluaive 

evidence of due and legal notice of entry of decree. 

(S) Any. person .. , obtain • copy of the prellelnary 

~r .. upon pay .. nt of a f .. of S20 or the cost of printing, 

~lchever Is greater, to the •ater judge. 

MiV $i,IIQ11 Section Zle Hearing on prellelnary 

deer ... (1) Upon obj~tlon to the prellelnary decree by the 

depart .. nt, a person n--.4 il'l the prell•lnaq• decree, or aAy 

other persont for good cause shown, the depart .. nt or such 

person is entitled to a lwarlng thereon before the -ter 

juctqe. 

(Z) If a hearing Is requested, such request oust be 

filed with the ••ter ju~~ within 90 days after notice of 

entry of tM preHalnary Hc;r ... The fiter judge HJt for 

good cause shownt extend this ti .. li•it an additional 30 

days if application for the extension Is ~de within 90 days 

after notice of entry of the preli•inary decree. 
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(1) The request f9r ~ hearing sh~ll contain a precise 

stateaent of the findings and conclusions In the prellelnary 

decree ~ith which the departaent or person requesting the 

nearing disagrees. The request shall specify the paragraphs 

and pages containing the findings and conclusions to whlc~ 

objection Is aade. The request shall state the specific 

grounds and evidence on which the objections are based. 

C~) Upon expiration of the tiee for filing objections 

and upon tl .. ly receipt of a request far a hearing• the 

~ater judge shall no,lfy each party naaed in the prellainary 

oecree that a hearing has been requested. The water judge 

shall fix a day when all parties who wish to participate in 

future proceedings .ust appear or file a stateaent. The 

•ater judge shall then set a date for a hearing. The ~ater 

judge aay conduct Individual or consolidated hearings. A 

bearing shall be conduct•d as for other civil action&• At 

the order of the water judge a hearing aay be conducted by 

the water easter• who shall prepare a report of the hearing 

as provided In M~ReCivoPet Rule Sl(e)• 

MEW s~,I~QI· Section 24. Final decree. (1) The water 

judge shall9 on the basis ef the prelielnary decree and on 

the basis of ony hearing that aay have been helde enter a 

final decree affiraing or eoolfylng the prelleinary decree. 

if no request for a hearing Is filed within the time 

allowed, the prellalnary decree autoaatically bec~s flnalt 
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and the water judge shall enter It as the final decree. 

(2) The final decree shall establish the existing 

rights and priorities within the water judge's jurisdiction 

of persons required by [section 11] to file a clale for an 

existing right and of persons required to file a declaration 

of existing rights In the Powder River Basin pursuant to an 

order of the depart .. nt or a district court Issued under 

sections B and 9 of Chapter lt52t Laws of 1973. 

(3) The final decree shall state the findings of facto 

along with any conclusions of law, upon which the existing 

rights and priorities of each person na .. d In the decree are 

based. 

(It) For each person who is found to have an existing 

right• the final decree shall state: 

(a) the na.. and post-office address of the owner of 

the right; 

(b) the a.ount of water, rate, and volu .. , included In 

the right; 

(c) the date of priority of the right; 

(d) the purpose for which the water Included In the 

right is used; 

(e) the place of use and a description of the land, if 

any, to which the right Is appurtenant; 

I f) the source of the water inc 1 uded In the right; 

(g) the place and I!Hns of diversion; 
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(h) the Inclusive dates during which the water Is used 

each year; 

(il any other inforeation necessary to fully define 

the nature and extent of the right. 

HEW SEtiiQN. Section 25. Appeals fro• final decree. 

A person whOse existing rights and priorities are deter•lned 

in the final deer .. •ay appeal the deter•lnatlon only If: 

(1) he requested a hearing and appeared and entered 

objections to the _preli•lnary decree; or 

(2) his rights as deter•lned In the prell•lnary decree 

were altered as the result of a hearing requested by another 

person. 

MEW SECIIQNe Section 26. Certificate of water right. 

When a final decree is enteredt the water judge shall send a 

copy to the depart .. nt. The depart .. nt shall on the basis of 

the final decree Issue a certificate of water right to each 

person decreed an existing right. The original of the 

certificate shall be sent to the county clerk and recorder 

of the county where the point of diversion or place of use 

is located for recordation. The depart .. nt shall keep a copy 

of the cart I fl cate In Its office In Helena. After 

recordation, the clerk and recorder shall send the 

certificate to the person to whee the right Is decreed. 

NEW SECTION. Section 21. Legislative Intent regarding 

federal and Indian ~ater rights-- co~pacts -- negotiation 
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authori~ed -- procedure. (1, It Is the Intent of the 

legislature t~ the attorney general Include all federal 

and Indian interes~s In the petition required In (section 

16] under authority granted the state by ~3 u.s.c. 666. 

However, it Is further Intended that the state of ~ontana 

proc .. d under the provisions of this section to conclude 

c011p«:ts for the equitable division and apportlon .. nt of 

Naters between the atate and its people and the several 

federal interests and Indian tribes clalaing reserved water 

rights within the state. During the 3-year period fro• the 

ti .. of flllft9 the petition requlr~ In [section 16]t and 

lllhl1e negotiations for the conclusion of a COIIpact under 

this section are being pursued, all actions to adjudicate 

reserved federal and Indian water rights under (this act] 

are suspended• 

(Zt The COIIpaC:t c-lssion aar negotiate with the 

federal governaent and Indian tribes jointly or severallr to 

conclude co.pacts .. thorized under subsection (1). When the 

ca.pact caa.isslon and authorized representatives of the 

federal govern .. nt or Indian tribes have agreed to a 

c~ct, ther shall sign a copr and file an original copy 

Nlth the depart-.nt of state of the United States of •-rica 

and copies Nith the secretary of state of Montana and If the 

coapact Is Nith an Indian trlbet Nith the tribal council for 

the tribe involved. The co•pact is effective and binding 
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upon all parties upon ratification by the legislature of 

Mont.naa anr affected tribal council, and the congress of 

the United States. The Mater judqe shall Include In the 

prellalnary deer .. the con•ents of a coapact that has been 

agreed upon by the parties to the co•pact whether or not it 

hal been ratified by congEess. 

(3) (a) There Is created a reserved water rights 

coapac:t coaalsslon. Coaalssloners are appointed as follows: 

(i) t­

appoint~ by 

partra 

C II) t-

..abers of the house of representatives 

the speaker, each fro• a different political 

...._,s of the senate appointed by the 

president• eac:n froa a different political partyl 

(Ill) one .. .-.r 6eslgnated by the governor; 

(iv) one .. aber designated by the attorney general; and 

(vJ one .. -.r fr- the depart .. nt of natural 

resources and conservatiDft desl9nated by the director. 

(b) Leglslati¥8 .. .-.rs of the coaelsslon are entitled 

to receive co.,ansation and expenses as provided in 5-2-301 

for each day actually spent on co~•lsslon business. Other 

..abers are entitled to salary and expenses as state 

..,,., .. s. 

(c) The eo .. lsslon Is attached to the governor's 

office for ad•lnistrative purposes only. The costs of the 

co .. lsslon shall be paid froa funds appropriated for that 
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purpose froa the ~o~ater r lght adjudIcatIon account 

established In [section 19)• 

(d) He•bers appointed to the co .. lssion shall serve 

until the work of the co~isslon Is coapleted or until they 

resign or are other~o~ise unable to serve. A vacancy aust be 

filled In the aanner of the original appolnt .. nt. 

Section 28. Section 3-5-lllt MCAt Is aaended to read: 

•3-5-111. District courts presided over by judges of 

other districts. A judge of the district court of any 

judicial district aay hold the district court In any county 

of another district than his o~o~n at the request of the judge 

thereof or as ptbery!sa prpylded by law• Upon the request 

of the governor, it Is his duty to do so. In either case 

the judge holding the court has the saae power either In 

court or chaabers as a judge thereof,• 

Section 29. Section 85-Z-102, MCAt Is aaended to read: 

•&5-2-102. Definitions. Unless the context requires 

otherwise, In this chapter the folloNing definitions apply: 

(1) •Appropriate• .. ans to divert, lapound, or 

withdra~o~ (Including by stock for stock Nater) a quantity of 

~o~ater ore in the case of a public agency, to reserve water 

in accordance with 85-2-316· 

(2) •Beneficial use• eeans a use of water for the 

benefit of the appropriator, other persons, or the publico 

including but not llelted to agricultural (Including stock 
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~o~ater)t doaestic, fish and wildlife, industrial, irrigation• 

elnlng, auniclpal, power, and recreational uses. A use of 

~o~ater for slurry to export coal fro• Montana is not a 

beneficial use. Slurry Is a aixture of water and Insoluble 

aatter. 

(3) •&oard• aeans the board of natural resources and 

conservation provided for In Z-15-3302. 

(4) •certificate• .. ans ~ • certificate of water 

right Issued bt the depart .. nt-~--es-f-.. &y--.ab~e~ 

t~t-eftd-t~t-of-e~&&y-Bft4-&S~. 

(5) •Declaration• ... ns the declaration of an existing 

right filed with the departaent under &5-~ section a, 

Chapter 452. Laws pf 191)• 

[6) •oepartaent• .. ens the departaent of natural 

resources and conservation provided for fn Title z, chapter 

15• part :u. 

(1) •Existing right• .. ans a right to the use of water 

Which NOuld be protected under the law as It existed prior 

to July lt 1973, 

( 8) •GroundNater• -•ns any. water beneath the 1 and 

surface or beneath the bed of a strea•• lake, reservoir• or 

other body of surface ~o~atero and ~o~hlch Is not a part of that 

surface water. 

(9) •Peralt• eeans the per•lt to appropriate Issued by 

the depart~ent under 85-2-301 through 85-2-303 and 85-2-306 
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through 85-2-31~. 

[10) •Person• ..... ... Individual. association, 

partnership• cor:poratlon, state agency, political 

su~dlvlslont the United States or any ~gency thereof, or any 

other entity. 

lllt •Political subdivision• Mans any county, 

Incorporated city or t~• public corporation, or district 

created pursuant to state law or other public body of the 

state ...,o-ed to -..roprl-ate water but not: a prl¥ate 

corporation, association, or group • . 
ClZI •Jeplgr lydge In eetb lydlclel dlftrfG&• .. Aft' 

the I.... ip UW d&Urlt;t wbp b.t• &erywle wlt_b 9C MltbpyJi 

ipt.erryptiqns for t,btl 1POQ91t, per ipd gf tiMe 

~~ •waste• .. ans the unreasonable loss of water 

through the design or negl !gent operation of an 

appropriation or water distribution facility or the 

~llcatlon of water to anything but a beneficial uses 

i't+t.U..U •~tater• -an• all lf.llt.er of the state, surface 

and subsurface, regardless of its character or aanner of 

occurrence, including geother•al water and diffuse surface 

wner. 

CIJ) ....... dlylaie• --a a dcalep QealQ M daflped 

l.o [sect. •• lJ• 

'161 •Met• J .... • ••• • JudQ• •& prpyldttd tor jn 

(sections 1 t,brpugb 10)8 
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Cllt •wat,er .. ,,.,. ..aos 1 last,er as grgvjd9d fgr in 

l•ectlgna I t,brgygh IQ)e 

t~tLlll •well• .. ans any artificial opening or 

excavation In the ground, hOwever eade, by which groundwater 

Is sought or can be obtained or through which it flows under 

natural pressures or Is ertlflctally withdrawn.• 

Section 30. Section 85-2-112• MeAt Is .-ended to read: 

•85-2-112· Oepart .. nt duties. The depart~nt shall: 

[lt enforce and adatnlster this chapter a~ rules 

adop,ed by the board under 85-2-113; 

121 pr~r ibe prececlures, for liS, and requl re~nts for 

appllc.tlons, pereltst certlflc~es, declaratians, glatps qf 

uht.!og r iljbt,s.. and proc-dlngs under thfs chapter and 

prescribe the lnfor-1:1on to be contained tn any 

~licatlon, declaration, dai• qt uisuna r;gtrt. or o1:her 

<Jocueent to be filed with the depart .. nt under thts chapter 

opt, ln<CM)&iat:.•t. willa t;b9 requtra-pts of t.bls, cbatna£; 

(3J ut""'•u ..., keep In its Helena of"ftce a 

cantrall zed record w•&ee Qf all nfsUNil c; gbts apd it 

public record of peralts, certificates. declarations,~ 

gf MilUM rirt• ... l ica-ti_, and other docu81etlts filed 

In Its office ~ thfs chapterJ 

(~) cooperate with, as-sist, advise, and coordinate 

plans and activities with the federal, stater and local 

agencies in aatters relating to this chapter; 

-is- SB' 76 

,.._ 



1 

2 

3 

4 

5 

b 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

21t 

25 

58 0076/0it 

(51 upon ~equest by any person, coope~ate ttl tho 

assist, and advise that pe~son in .atte~s pe~talning to 

measuring ~ate~ or filing decla~ations with the depa~tment 

aL clajes of exjstlng ~lgbts with a djstrlct court under 

this chapter." 

Section 31. Section 85-2-113, MCAo Is a .. nded to ~eadt 

•85-2-113. Boa~d po~e~s and duties. (11 The board •ay 

presc~ibe fees or se~vlce charges for any public se~vice 

rende~ed by the departaent under this chapter, Including 

fees for the filing of applications or for the Issuance of 

permits and certificates. There shall be no fees for the 

filing of declarations or fo~ aow actiQD tAkBn hJ the 

department at the request of the water Judge or fQ~ the 

issuance of certificates of existing ~lghts. 

(2) The board aay adopt ~ules necessary to i~le .. nt 

and carry out the purposes and provisions of this chapter. 

These rules say Include but are not llalted to rules to: 

(a) govern the Issuance and teres of lnterl• perelts 

autho~lzing an applicant for a regular perelt under this 

chapter to begin approp~lating ~ater l .. edlatelyo pending 

final approval or denial by the 

application for a ~•gular per•lt; 

depart .. nt of the 

(b) require the owner o~ operator of appropriation 

facilities to install and ealntain suitable controlling and 

.easu~ing devices; 
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(c) require the owner or operator of appropriation 

facilities to report to the departeent the readings of 

aeasuring devices at reasonable Intervals and to file 

reports on appropriations; and 

(d) regulate the construction, useo and sealing of 

wells to prevent the wast•• conta•lnatlono or pollution of 

groundwater. 

(3) The board shall adopt rules providing for and 

governing teeporary e .. rgency appropriations, without prlo~ 

application for a perelto necessary to protect lives or 

property.• 

Section 32. Section 85-2-llltt MCA, Is aeended to read: 

•a5-2-ll~. Prevention of waste. (lt If the departeent 

ascer~alns, by a eeans reasonably considered sufflclen~ by 

Itt tha~ a person Is wasting water, using water unlattfully, 

or preventing water froe eovlng to another person having a 

prior right to use the saee, I~ way petl~ion the district 

court supervi$1Qg t.he __ dls.t.r:ibtrt.loD _of_ -.at.ar _aaona 

appropriators frge tha sgurca to' 

(a) regulate the controlllng.works of an appropriation 

as way be necessary to prevent the wasting or unlattful use 

of water or to secure water to a person having a prior right 

to Its use> or 

(b) order the person ~astlng, unlawfully using, or 

interfering with another•s rightful use of ~he water to 
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c•-• -.4 clesht froe doing ao and to take such steps as _,. 

be necessary to r-ctr the waste• unlawful use, or 

interference. 

(21 The cteprt.-ftt _,. nt.c:h to the controlling -rks 

a written notice, properly dated and signed, setting forth 

the f*=t that the controlllf19 -rks h-• been properly 

regulated by lt.e whic~ notice shall be legal notice to all 

persons Interested In the appropriation or distribution of 

the water. 

Cll The dep.,.t.-nt -y also direct. its own attorney or 

request the. at tor_,.. g.MMral or' county attorney to br llfg 

suit to enjoin such wast•• unlawful usee or interference.• 

Section Jl. ~tlon 85-2-~1, KtAo Is aaended to read: 

•as-z-w1. 

first in ti .. 

Priority. (1) As between appropriators, the 

Is the first in right. Priority of 

appropr I au on do- not I ncl ucla the rIght to prevent changes 

by later appropriators In the condition of water occurrence, 

StiCh as the lncr•-• or decrease of streaaflow or the 

1-rlng of a •.ater taa.le, .,-tesian pressure, or water 

level, if the prior appropriator can reasonably e•erclse his 

~r right under the c~ condiU-. 

CZI Pr lor lty of appreprl ftfon -• wnder this chapter 

dates froa the filing of an .pplicatlon for a peralt with 

the depart_nt, eKcept as otherwise provided In 8S-2-3al 

through 85-2-301, 85-2-306, 85-2-310(3,, and 85-2-311. 
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(3) Priority af appropriation p•tfected before ~uly 1, 

1973 • sha 11 be .t.t•r •• I'IH lfS pnJv t delt t n 89-1!-H+--flt+-~ 

M-i!-fM Qft..L2 gf IIlla ,._.. •* 
Section 3•h Section as-z-406, PKA• is aMnded to read: 

•as-2-406. Dlstrrc• court supervision of wate,. 

distribution. flJ The dlstrtct co~ts shall supervise the 

distribution of •ter ~ all apprepriatars. This 

supervisory authorftJ Includes the supervision of all water 

co .. issloners appol~ed prior or su6sequent. to ~uly l• 1973. 

The supervisien shall be governed by the principle that 

first In tl .. ts first tn right. 

(ZJ lfhen • wner tttstrlbtrtlon cmrtroversy arises upon 

a source of water In Which existing rights have not been 

~•rained according to ..-~~o~e;-r-~~& a-tt z of 

5bla &blat•r• afty party to the controversp .ay petitiGn the 

district court fer relief. ~ a.,ert .. nt -~+--~-~vee 

w+~-proeess -+ft--efty- ~reeeedtn~-aftder-th•s-s~t+eft-eftd 

,_~h ••••" • re••.,.••• t~...,....,._.,--t+fy-i!IMt-~ 

~-+t-+flteMfs-+tt-+~-~ret+-•--1ritl't+rt----re.norr~+e 

t+...--to--~n~eeeetfllt§l-ee 6et~ne-ex+~n§-r+~·-~~ 

~~ee.-+ft-eeeer .. nee w+tft-pert-r-ef-tl't+s--ehept~•--•he 

eete-tne erift+~~-+tt--t!l'le-._...ey--+nt!erYet'te-----o 

perey--+tt--~-~e .. dtnge The district co~rt from which 

relief is souqht aay grant such injunctive or other relief 
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which is necessary and appropriate to preserve property 

rights or the status quo pending the deper~~s--eee+s+en 

whe~ner--~e--de~e~a+fte--ex+s~+n~r+~h~s-+n-~ne-so~ree-er-~he 

depe~~.ent&s-dee+s+en~e-+nter¥ene-es-e-perty•-•s-~he--eese 

~y--bew--+f-~he--depe~t~--dees--~~eeeed~e-obte+n-e 

deter•+ne~+en-o~-ew+s~+n~r+ght,.-tft&-d+str+et--~-.ne+• 

set~+e--on+y~ne-eontrowersy-be~-tft&-per~~ Issuance Qf 

~nat decree. 

(3) A controversy between appropriators fro• a source 

which has been the subject of a general deter•lnation of 

existing rights under es-e-ee+-~9h-&S-~~a part 2 Qf 

~cbapter shall be settled by the district court which 

issued the final decree. The order of the district court 

settling the controversy •ay not alter the existing rights 

and priorities established In the final decree. In cases 

involving per•its Issued by the depart .. nto the court •ay 

not a .. nd the respective rights established In the perelts 

or alter any ter•s of the per•lts unless the per•lts are 

inconsistent or interfere with rights and priorities 

established in the final decree. The order settling the 

controversy shall be appended to the final decree, and a 

copy shall be filed with the depart .. nt. The depart•ent 

shall be served with process in any proceeding under this 

24 subsection, and the departBent ~y, in Its discretion, 

25 intervene In the proceeding.• 
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Section 35. todification. (ll Sections 1 through 10 of 

this act are Intended to be codified as an Integral part of 

Title 3o and the provisions contained In Title 3 apply to 

this act • 

(2) Sections 11 through 27 are intended to be codified 

as an Integral part of Title 85o chapter 2o part 2, and the 

provisions contained In Title 85o chapter Zo apply to this 

act. 

(3t If the provisions of this act are not codified as 

stated aboveo the code co .. lssloner shall add to the MtAo If 

necessary, statutory language to conYey the intent of this 

section. 

Section 36. Severability. If a part of this act Is 

inyalldo all valid parts that are severable fr~ the Invalid 

part re .. ln in effect. If a part of this act Is lnYalid In 

one or .are of Its applications, the part re .. lns in effect 

In all Yalld applications that are severable fr~ the 

Invalid applications. 

Section 37. Repealer. 

85-2-210 0 MtAo are repealed. 

Sections IIS-Z-201 through 

Section 38. Effective date. This act Is effective on 

passage and approYal. 

-End-

-3 ... - S8 76 



' 
~6th Leqis1ature SB D076f05 

1 

2 

3 

~ 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

SENATE BILL NO. 76 

INTRODUCED BY BOYLAN, TURNAGE, GALT, 

GRAHAM, KOLSTAOo CONOVER, MANLEYt SEVERSON, 

THIESSEN, DOVERo NELSON, E. SMITH, S. BROWN 

BY REQUEST OF THE SUBCOMMITTEE ON WATER RIGHTS 

A BILL FOR AN ACT ENTITLED: •AN ACT TO ADJUDICATE CLAIMS OF 

EXISTING WATER RIGHTS IN MONTANA; AMENDING SECTIONS 3-~-~~. 

3-~-~e~.-3-~-tee~.-3-~~&le.--~9-5-38~y--~s-•e~ 3-s-ttt. 

85-2-102, 85-2-112o 85-2-113t 85-2-11~, 85-2-~Dlo 85-~-•&5• 

AND 85-2-406, MCA; REPEALING SECTIONS 85-2-201 THROUGH 

85-2-210, MCA; AND PROVIDING AN EFFECTIVE DATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Refer to Third Reading Bill 

(Strike everything after the enacting clause and lnsert:t 

NEH SECTION. Section 1• 8~~~ PURPOSE -- DISTRICT 

court water divisions-- water judges-- creation. f11 [THIS 

AtTJ AMENDS THE MON[ANA HATER USE ACT TO EXPEDITE ANO 

fACILITATE THE ADJUDICATION Qf EXISTING WATER RIGHTS. 

Ht.L.Z.l To adjudicate existing water rights water 

divisions are established as defined in [section 2]. ~water 

division shall be presided over by a vater judge. 

t~tLll A water judge shall be desiqnated ••+-e~+ve 

daty--%y--~9~9y WITHIN 30 DAYS AFTER [THE EEEEtiiY:_DA!f_Qf 
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IHIS ACTJ for each water division by a •ajorlty vote of a 

committee ca.posed of ~he--sen~or--jad~e-~n-eeeft-jad+e+e~ 

d+,~r+e~ THE DISTRICT JUQGE f@OM EACH SINGLE JUDGE JUQICIAL 

DISTRICT AND THE CHIEF DISTRICT JUDGE FBQM EACH MULTIPLE 

JUDGE JUQICIAL QISTBICTt ~holly or partly ~ithin the 

division. A water judge .ust be a district jud9e of a 

judicial district wholly or partly within the water 

division. A district judge •ay not sit as a ~ater judge In 

.ore than one division. 

t~Lil No ~ater judge •ay preside over •atters 

concerning the deter•lnatlon and interpretation of existing 

water rights beyond the boundaries specified In [section 2] 

for his division •. 

t.,L1l A water judge• vhen presiding over a water 

division, presides as district judge In and for each 

judicial dlstr let wholly or partly ~!thin the water 

division. 

tst!A! The jurisdiction of each judicial district 

concerning the deter•lnation and interpretation of existing 

vater rights is exercised exclusively by it through the 

water division or ~ater divisions that contain the jualcial 

district wholly or partly. 

KEW SECTION. Sectlon 2. Water divisions defined. (11 

There are four vater divisions ~hose boundaries are formed 

by the natural divides between drainages and the borders of 

REF£RENCE BILL: Includes Free Joint 
Conferenc~~~e Report 
Dated ~JC ~ 
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the state of "ontan& and which are described as follows: 

(at The Yellowstone River Basin water division 

consists of those areas drained by the Yellowstone and 

Little Missouri Rivers and any reealnlng areas In carter 

County. 

(bJ The lower Missouri River Basin water division 

consists of those areas drained by the Misso·1ri River froe 

below the .outh of the "arias River and any reeainlng areas 

in Glacier and Sheridan Counties. 

(ct The upper Missouri River Basin water division 

consists of those areas drained by .the Missouri River to 

below the aouth of the "arias River. 

(d) The Clark Fork River Basin water division consists 

of the areas drained by the Clark Fork River, the Kootenai 

River, and any r .. alnlng areas In Lincoln County. 

(2) Whenever a question arises concerning which water 

judge shall preside over adjudication of eft-e•+st+n~-~+~ A 

MATTER CON(EBNING THE DETERKINATIQN AND INTERPRETATION Of 

EXISIIHG WATER RIGHTSt the question shall be settled by the 

water judges involved. 

MEW SECIIQN. Section 3e Appointeent of water easters 

qualifIcations r~ovalo (II The water judge in each 

water division shall appointe water east~r. 

(2) A water aaster aay be appointed after July It 

19809 and ~st be appointed on or before July lt 1982. 
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(3) In appointing a water •aster, the water judge 

shall consider a potential •aster's experience with water 

lawo water use, and water rights. 

(41 6 water •aster shall serve at the pleasure of the 

water judge and •ay be removed by the water judge. 

NEW SECTION. Section 4. Salary, expenses, and 

retlre•ent of water easters. (I) The water judges shall set 

a unifor• salary for water masters. Water masters shall 

receive expenses as provided In 2-18-501 through 2-18-503. 

(2) A water easter shall participate in the Montana 

Public E•ployees• Betlre.ant System established in Title 19, 

chapter 3. 

(3) The salary and expenses of a water master shall be 

paid fro. the water right adjudication account established 

In [section 18]. 

NEW SECTION. Section 5. Duties of water easters. (l) 

The water easter has the general powers given to a ~a~ter by 

M.B.Civ.P., Rule 53(c)o 

(2) Within a reasonable ti~e after June 30t 1983, the 

water master shall issue a report to the water judge ~eting 

the requlreeents for the prell•lnary decree as specified In 

(section 22]. 

(3) After a water judge issues a preliminary decreet 

the water master shall assist the water judge in the 

perfor•ance of the water division's further duties as 
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ordered by the water judge. 

NEW SECTION, Section b. Jurisdiction of the water 

division, tt7-When-the-deperteent-of-netara+--re~oaree~--end 

eonser•et+on--f++es--e--eopy-of-eeeh-~teteeent-of-e+e+a-w+th 

the-e+erk-of-tne-d+strtet-eoort-e~-re~-by-fseet+on-~~i• 

the-e+ote~ha++-be-eon~dered-f++ed-tn-the-jad+e+e+-dtstrtet 

of-tne-eoanty-+n-whteh-the-d+•erstan-+s-•ode-er•-+f-there-ts 

e-e+o+•ed-r~~-wt~h no dl¥erston.-+n-the-jadte+e+--d+str+et 

of--the--eoanty--tn-wh+eh-~~ewPty (1) THE ACIIQN FOB 

THE ADJUDICATION OF All EXISTING WATER RIGHTS UNDER [THIS 

ACT) IS tOHHENCEO WITH THE ISSUING Of THE ORDER BY THE 

MONTANA SUPREME COURT TO filE A STATEMENT OF A CLAIM Df__AH 

EXISTING WATER RIGHI AS PROVIDED IN (SECTION l6)e AS TO EAtH 

kLAjHo THE AtiiON IS CQNSIDEBED FILED IN THE JUDICIAL 

DISTRICT Of THE COUNTY IN MHitH IKE DIVERSION IS HADE QBe IE 

THERE IS A CLAIMEQ BIGHT WITH NQ QIYERSIQNo IN THE JUQitiAL 

DISTRICT DE THE COUNTY IN WHICH THE USE OtCURS, 

(21 The water judge for each division shall exercise 

jurisdiction over all eatters concerning the deter•ination 

and interpretation of existing water rights within his 

division as specified in [section 2] that are CONSIQEREP 

filed In DB TRANSFERRED TO a judicial district wholly or 

partly within the division. 

(31 The water judge aay consolidate all 11atters 

concerning the deterllination and interpretation of existing 
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water rights within the water judge's division In any 

COIIbin~ion or groups of clal•s or 11atters for joint 

hedrinqs or proceedings conducted by tne water judge or 

water master In any location within the division. The water 

judqe •ay •ake such consolidations as are necessary to 

ad•lnlster the requlre .. nts of [this act] In adjudicating 

clal•s of existlnq water rights. 

(4) All aatters concerning the deter•lnatlon and 

interpretation of existing water rights shall be brought 

before or l ... dlat·ely transferred to the water judge In the 

proper water division unless witnesses nave been sworn and 

testl•ony has been taken by a district court prior to 

Seeober--*.-t9f9 THE DATE Of THE MQHTAHA $UPBfME tQURI ORDER 

AS PROVIDED IN (SECIIQb 16)e 

(S) The water judge of each water division •ay appoint 

and supervise a water co .. lssloner as provided for In Title 

85o chapter Se 

t6) The water judge of each water division eay enforce 

the provisions of a final decree Issued In that water 

division as provided In [section 24]. 

LI1- THE MATER JUDGE HAy QESIGNATE ANY OTHER DISIRitT 

JUQG~HIN THE WATER QIYISJQN 10 PRESIDE IN HIS ABSENCE ON 

HIS_ BEHALf AS MAIER JUDGE FOR THE IMMEDIAT~ ENFQRtfMENT OF 

AM__fl~ DECREE OR THE IMMEDIATE GRANTING Of 

EXIRADBDINARX BELIEf AS MAY BE PBDYIDED FQR By LAW UPON AN 
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ALLEGAIIQN Qf IRREPARABLE HARM. 

NEW SECIIQN. Section 1. Disqualification of water 

judges or water ~aster. (l) A water judoe May dlsoualify 

hi-self or the water •aster in any proceeding or pertinent 

portion thereof in which his or the water easter•s 

!•partiality aiqht reasonably be questioned. 

(2) A water judge •ay also disqualify hl1self or the 

water aaster in the following clrcu•stances: 

(a) if he or the water .aster has a personal bias or 

prejudice concerning a party of personal kr,owledge or 

disputed evidentiary facts concernl~g the proceeding; 

(b) If in private practice he or the water •aster 

served as a lawyer in the eatter In controversy or a lawyer 

with who• he or the water aaster previously practiced law 

served during such association as a lawyer concerning the 

aatter or the judge or the lawyer has been a aater I al 

witness concerning It; 

(c) if he or the water •aster has served in 

governwental -.ploy .. nt and in such capacity plrtlcipated as 

counselo adviser, or aaterial witness concerning the 

proceeding or expressed an opinion concerning the ~rlts of 

the particular case In controversy; 

(d) If he or the w.t:er -ster knows that he or the 

water .aster Individually or as a fiduciary. or his or the 

water aaster•s ~use or ainor child residing in his or the 
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water master•s household has a financial interest in the 

subject eatter In controversy or in a party to the 

proceeding or any other Interest that could be substantially 

affected by the outcoee of the proceeding; or 

(e) If he or the water master or his or the water 

•aster•s spouse or a person within the third degree of 

relationship to any of them (as calculated according to 

72-11-101 through 72-11-105) or the spouse of such a person: 

(I) is a party to the proceeding or an officer, 

director. or trustee of a party; 

(II) is known by the judge or water ~aster to have an 

interest that could be substantially affected by the outcome 

of the proceeding; 

(ill) Is to the judge•s or water master•s knowledge 

likely to be a •aterial witness in the proceeding• 

(3) A water judge should Inform hiMself about his and 

the water ••ster•s personal and fiduciary financial 

interests and eake a reasonable effort to inform himself 

about the personal financial interests of his and the water 

.aster•s spouse and Minor children residing In his or the 

water •aster's re5pective household. 

(4} For the purposes of this section, the following 

definitions apply: 

(a) •Proceeding• includes prehear i ng, hearing, 

appellate review, or other stages of adjudication conducted 
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by the water master or water judge. 

(b) •Fiduciary• includes such relationships as 

executor, administrator, trustee, or guardian. 

(c) •Financial interest• Neans ownership of a legal or 

equitable interest, however small, or a relationship as 

director, advisor, or other active participant In the 

affairs of a party, except that: 

(I) ownership In a .utual or coamon lnvestaent fund 

that holds securities is not a financial interest In such 

securities unless the judge or water easter participates in 

the management of the fund; 

(il) an office in an educational, religious, 

charitable, fraternal, or civic organization Is not a 

financial interest in securities held by the organization; 

(iii) the proprietary Interest of a policyholder In a 

mutual insurance co•pany or a depositor in a eutual savings 

association or a similar proprietary interest is a financial 

interest in the organization only If the outcoee of the 

proceeding could substantially affect the value of the 

interest; and 

(iv) ownership of govern•ent securities is a financial 

interest in the issuer only if the outco•e of the proceeding 

could substantially affect the value of the securities. 

(5) A water judge aay accept froe the parties to the 

proceeding a waiver of any ground for disqualification if it 
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is preceded by a full disclosure on the record of the basis 

for disqualification. 

{6) The procedure for disqualification of a water 

judqe or water master specified in this section Is exclusive 

unless otherwise specifically altered by the Montana supreae 

court. 

~ECTIQN. Section a. Designation of water judge to 

fill vacancy. If a vacancy occurs, It shall be filled in t.he 

aanner provided In (section 1] for the Initial designation 

of a water judge. ·A vacancy is created when a water judge 

dies, retires, Is not elected to a subsequent ter•• EQREEITS 

HIS jUDICIAl fOSITIQNo IS BE~ or is otherwise unable to 

coaplete his tera.as a district judge. 

NEW SECTION. Section 9. Water judges -- tere of 

office. The ter• of office for water judges is fro• 6a+y--+Y 

t9~y THE DAlE Qf INITIAL APPQINIMENT AS f8QVIOED IN 

LiftliPN lJ to June 30, 1985. Afte~ June 30, 1985, the terM 

of office of a water judge Is It yearso subject to 

continuation of the wate~ divisions by the legislature. 

NtN SECTIQHe Section 10. Pro~lgatlon of rules and 

prescription of foras. ~~e &S SQQN AS PRACIICADLE THE 

Montana supreee court •ay pro•ulgate special rules of 

p~actice and procedure and shall prescribe for•s for use in 

connection with (this act] in consultation with the water 

judqe and the departaent. 
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NEW SECTION. Section 11. Clala of existin9 water 

right-- filing stateMent of clala requi~ed -- exeaptlons. 

(1) A person clalaing an existing rigHto unless eKeepted 

below OR UNLESS AN EARLIER FILING DATE_ IS DBDEREO AS 

PROYIDEQ IN [SECTIQN 16)9 shall file with the depart .. nt no 

later than June 30, 1983, a stateeent of claim for each 

water right asserted on a form provided oy t~.e department. 

(2) The depart .. nt shall file a copy of aach stateeent 

of claia with the clerk of the district court for the 

judicial district in which the diversion Is eade oro if 

there is a claiaed right with no diversion• the departaent 

shall file a copy of the state•ent of clale with the clerk 

of the district court of the judicial district In which the 

use occurs. 

(3) Clai•s for existing rights foT livestock and 

individual as opposed to auniclpal do .. stlc uses based upon 

instrea• flow or qroundwater sources and clales for rights 

In the Powder River Basin included In a declaration filed 

pursuant to the order of the depart .. nt or a district court 

Issued under sections 8 and 9 of Chapter 452o Laws of 1973, 

OR UNQER SECTIONS 3 ANQ 4 OF CHAffER 485o LAWS QE 1915o are 

exeept fro• the filing requireeents of subsection (1) of 

this section. Such clai•s ••Y• howev~r. be voluntarily 

filed. 

NEW SECTION• Section 12. Department of fish and game 
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to represent public recreational uses. The department of 

fish and game shall exclusively represent the public for 

purposes of establishing any prior and existing public 

recreational use In existing right determinations under 

[sections 11 throuqh 26]o provided that the fo~egoing shall 

not exclude a federal govern•ental entity from ~•presenting 

the public for the purpose of establishing any prior and 

existing public recreational use in existing ~ight 

deter•inations under (sections 11 through 26] and further 

provided that the foregoing shall not be construed in any 

aanner as a legislative determination of whether or not a 

recreational use sought to be established prior to July lo 

l9T3o is or was a beneficial use. 

NEW SECTION. Section 13. Stateaent of clai11 

contents. (1) The stateaent of claim for each right shall 

include substantially the following: 

(a) the naae and •ailing address of the claimant; 

(b) the naae of the wate~course or water source from 

which the right to divert or make use of water is claimedo 

if available; 

(c) the qvantities of water and ti .. s of use claiMed; 

(d) ~he legal description• with reasonable certainty. 

of the point or points of diversion and places of use of 

waters; 

(e) the purpose of uset including, if for irrigation, 
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the number of acres irrigated; 

(f) the approximate dates of first putting ~ater to 

beneficial use for the various amounts and ti•es claieed in 

subsection (c); and 

(g) the s~orn state•ent that the claie set forth Is 

true and correct to the best of claieant•s knowledge and 

belief. 

(2) The clal•ant shall subelt eapst plats, aerial 

photographs, decrees, or pertinent portions thereof, or 

other evidence in support of his clal•• All aapst plats, or 

aerial photographs should sh~ as nearly as possible to 

scale the point of diversion, place of use, place of 

storage, and other pertinent conveyance facilities. 

NEW SECTION. Section l~· Abandoneent by failure to 

file claim. The failure to file a clal• of an existing right 

as required by (section 11] establishes a conclusive 

presumption of abandonaent of that right. 

~~ Section lS. Clale to constitute prlea 

facie evidence. A clal• of an existing right filed In 

accordance ~ith [section 11) constitutes prlea facie proof 

of its content until the issuance of a final decree. 

~-iftiiQH. Section 16· Order to file clal•• (11 The 

Montana supreme court shall on-or-be+o~-Be~obe~--~y--~9~9y 

~~ 10 QAYS Of THE FILING Of THE PETITION BX IHE-A!10RHEl 

GENERAL issue an order to file a state~ent of a claie of an 
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existing water right in substantially the following form: 

•WATER RIGHTS ORDER 

fAILURE TO FILE A CLAIM AS REQUIRED BY LAW WILL RESULT 

IN A CONCLUSIVE PRESUMPTION THAT THE WATER RIGHI OR CLAIMED 

WATER RIGHT HAS BEEN ABANDONED. (This Introductory sentence 

shall be printed in not less than 12-polnt boldface type.) 

This order Is notice of coeeence.ant of procedures fo~ the 

gene~al adjudication of e~isting rights to the use of w.ter 

and of the requireeent to file a clale for certain existing 

rights to the use of water. Every person, Including bUt not 

llelted to an individual, partnership, association, public 

or private co~poratlon. city or other eunlcipalltyt county, 

state agency or t~e state of Montana, and federal agency of 

the United States of Aeerlca ON ITS OMN BEHALf Q8 AS ISUSTEE 

Epa ANJ INDIAN QR INQI&N JRIBE 9 asserting a claie to an 

existing right to the use of water arising prior ~o July 1• 

1973, Is ordered to file a statecent of clal• to that right 

~lth the depart .. nt no later than June 30, 1983. Claims for 

stock and INDIYIQUAl AS DPfQSED TQ NUNICI!Al doeestic uses 

based upon lnstrea• flow or groundwater sources are exe•pt 

from this requirement; however, clal•s for such uses eay be 

voluntarily filed. Clal•s filed with the depart~ent in the 

Po~der River Basin In a declaration filed pursuant to the 

order of the depart111ent of natural resources and 

conservation or a district court Issued pursuant to sections 
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8 and 9 of Chapter ~52t laMS of 1973 0 QR UNDER SECTIONS 3 

ANQ 4 OF CHAPTER !D5o lAWS Of l~i£ are also exeepto 

For further inforaation, contact "the department of 

natural resources and conservation, Helena, Montana, for a 

copy of the laN and an explanation of ito• 

(2) Upon petition of the attorney generalo the Montana 

supreae court aey SHALL issue the order called for in 

subsection (1) Nith a shorter clale filing period of not 

less than 1 year• SYD4ECI TO EXTENSION NOT BEXQND JUNE 30, 

1983o BX THE MQNIANA SUPREME CQURT UpQN PEIIIIQN OF THE 

ATTQRNEY GENERAL. in those basins.or subbasins Nhere state 

adjudication jurisdiction is being or Is likely to be 

challenged. 

NEN SECIIQMo Section 17. He. notice of the order to 

be giv•n• To assure that all persons Nho aay claie an 

existing water right are notified of the require .. nt to file 

a clal• of that riqhto the Montana supre.a court shall give 

notice of the order as folloNs: 

(1) It shall cause the order printed In not less than 

10-point type to be placed in a proeinent and conspicuous 

place In all daily newspapers of the state and in at least 

one neNspaper published in each county of the stated~+~ 

~he-aofttft-~-~ WITHIN 30 DAYS AFTER THE MONTANA 

SUPREME CQURT QRQER A$ PRQVIQEQ IN [SECIION 16) and in April 

of 1980, 1981o 1982, and 1963. 
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(2) It shall cause the order In writing to be placed 

in a proelnent -d conspicuous location in each county 

courthouse in the state WITHIN )0 DAYS AFTER TH£ MQNIANA 

SUPREME COURT ORDER AS PBOVIOfp IN (SECTION 16lo 

(3) It shall provide a sufficient number of copies of 

the order to the county treasurers before October 15, 1979, 

1980, 1981, and 198Zo and the county treasurers shall 

enclose a copy of the order Nith each statement of property 

taxes mailed in 1979• 1980• 19Blt and 1982. In the 

impleaentatlon of this subsection, the department shall 

provide reimbursa.ent to each county treasurer for the 

reasonable additional costs incurred by the treasurer 

arising fro• the inclusion of the order required by this 

section. The departaent shall be reimbursed for such costs 

from the Mater right adjudication account created by 

(sect I on 111]. 

(4) It shall provide copies of the order In writing to 

the press services Nith offices located in Helena dH~+"q 

datyy-~9~9 WITHIN 30 OAJS AFTER THE MONTANA SUPREME ~Rl 

QBQER AS PBQVIQEQ IN (SECTION 16J, and~ April of 1980, 

19lllo 1982, and 1983. 

THE STATfLll AUTHDBITJ GBANTEQ TO T SHALL, UNDER 

!~__l Of THE PETITION A~-D&QiB PBQylDE FOR SEBvttE '\3 U.S.Ca bbbo 

UPON THE UNITED STATES ATTORNEY GENERAL DR HIS QESIGNAIEO 

&ffBflllilA.Inf..a 
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~st~ It ~ay also in its discretion give notice of 

the order in any other manner that will carry out the 

purposes of this section. 

totLll It may also in Its discretion order that the 

department or the water judge assist the Montana supre•e 

court in the carrying out of this section. 

NEW SECTION. Section 18. Fees -- special account 

created. (11 Each clal• filed under (section 11} shall be 

acco~panied by a filing fee in the a.ount of S40o subject to 

the following exceptions: 

(a) the total filing fees for all clai•s filed by one 

person in any one water court d•~~~~ DIVISION aay not 

exceed S480; and 

(b) no filing fee Is required accompanying a clal• of 

an existing right that Is Included in a decree of a court in 

the state of Montana and which Is accoapanied by a certified 

copy of that decree or pertinent portion thereof or verified 

as otherwise ordered by the court. 

(21 There is established a water right adjudication 

account in the earmarked revenue fund of the state treasury. 

~11 fees collected under this section and (section 22] shall 

be deposited in the account to pay the expenses incurred by 

the state for administering [this act]. 

~~tilOH& Section 19. Expenses to be borne by 

state. All expenses incurred by the state as a result of 
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[this act] are to be paid from the water right adjudication 

account in the ear•arked revenue fund established in 

[section 18]. Expenses Include but are not ll•ited to the 

salaries and expenses of personnel, equip.ento office spaceo 

and other necessities Incurred in ad•inistering [this act). 

If sufficient revenue Is not available fro• the ear•arked 

revenue fund, the expense shall be paid fro• the state's 

general fund. 

NEw SECTION. Section 20. Adjudication of existing 

rightsw {1) ~ VIIHIN 20 PAYS AFTER tTHE EFFECTIVE D&TE QE 

THIS ACT]. THE state of Montana upon relation of the 

attorney general shall petition the "ontana supre .. court to 

require all persoqs clal•lng a right within a water division 

to file a clale of the right as provided In [section 11}. 

t~t-fhe--ret~lil+f'~-te--f.++e-e-e._.ll-f __ +H+MJ 

~9~-+s-tne-•+~~-~ep--+n--p~eeed+ft9'--fer--~he-~ef­

edjtld+eeH·on-M-tt"tf--e11!+~+n~+"""-to-ttte-as-of'-we~w 

t~tLZl The water judge shall aonltor the claie filing 

procedure for clales within his water division and eake any 

orders necessary to assure timely and accurate coMpliance 

with the clai• filing procedure. 

~EW SECTIQNe Section 2lw Depart~nt ass I stance to 

water judyes. The depart•ento subject to the direction of 

the water judqe, shall, without cost to the judicial 

districts wholly or partly within his water division: 
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111 provide such inforaation and assistance as may be 

required by the water judqe to adjudicate claims of existing 

rights; 

(21 establish lnforaation and assistance progra~s to 

aid claiaants In the filing of clalas for existing rights 

required by [section ll)i 

(3) conduct field investigations of ~end~•+y--~e+ee~~ 

e+e+..-~ clalas that the water judge In consultation with 

the departaent deteralnes warrant Investigation; and 

('t) provide the water judge with all inforaatlon in 

Its possession bearing upon existing rightso Including all 

declarations filed with and all inforaatlon gathered by the 

departaent with respect to existing rights In the Powder 

River aasln. 

NEW SECTIQN. Section Z2e Preliainary decree. (1) 

~lthln a reasonable tl .. after the close of the filing 

perlodo the water judge shall Issue a preliainary decree. 

The prellalnary decree shall be based on the stateaents of 

claia before the water judge, the data submitted by the 

depart.ent, and 

judge. 

(2) The 

lnforaation and 

any additional data obtained by the water 

prelialnary 

aake the 

decree shall 

deterainatlonso 

contain 

f i ndingso 

the 

and 

conclusions required for the final decree under [section 

24)• 
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(3) If the water judge is satisfied that the report of 

the water aaster aeets the requireMents for the preli~1nary 

decree set forth in subsections (ll and t2), and is 

satisfied 

water judge 

decree. If 

with the conclusions contained in the reporto the 

shall adopt the report as the preliMinary 

the water judge Is not so satisfied, he may, at 

option, reco•ait the report to the master with his 

instructions, or Modify the report and issue the preliminary 

decree. 

(4) The water judge shall send a copy 

preliainary decree to the department, and the water 

shall serve by aatl a notice of avai labi 1 ity 

of 

of 

the 

judge 

the 

preliMinary decree to each person who has filed a claim of 

existing rlghto oro In the Powder River Basino to each 

person who has filad a deelaratlon of AU existing right. The 

water judge shall enclose with the notice an abstract of the 

disposition of such person's claimed or declared e~istlng 

right. The notice of availability shall also be served upon 

those Issued or having applied for and not having been 

denied a beneficial water use permit pursuant to 85-~-~e+ 

TITLE 85. tHAPIE& 2o PARI lo those granted a reservation 

pursuant to 85-2-316t or other interested persons who 

request service of the notice froa the water judge. The 

clerk or person desiqnated by the water judge to ~ail the 

notice shall make a general certificate of mailing 
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certifying that a copy of the notice has been placed in the 

United States mailo postage prepaldo addressed to each party 

required to be served notice of the prell•inary decree. Such 

certificate shall be conclusive evidence of due and legal 

notice of entry of decree. 

{5) Any person eay obtain a copy of the preliminary 

decree upon payment of a fee of 520 or the cost of printing. 

whichever is greater 0 to the water judge. 

NEW SECTION. Section Z3. Hearing on preli•inary 

decree. (1) Upon objection to the prell•inary decree by the 

department. a person naaed In the prellelnary decree, or any 

other persono for good cause showno the depart•ent or such 

person is entitled to a hearing thereon before the water 

judge. 

(21 lf a hearing Is requested, such request must be 

filed with the water judge within 90 days after notice of 

entry of the preliminary decree. The water judge eayo for 

9ood cause showno extend this ti~ li•it an additional 30 

days if application for the extension Is eade within 90 days 

after notice of entry of the prelleinary decree. 

(31 The request for a hearing shall contain a precise 

statement of the findings and conclusions In the prell•lnary 

decree with which the depart~nt or person requesting the 

hearing disagrees. The request shall specify the paragraphs 

and pages containing the findings and conclusions to which 
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objection is eade. The request shall state the specific 

~rounds and evidence on which the objections are based. 

(4) Upon expiration of the tiee for filing objections 

and upon tieely receipt of a request for a hearingo the 

water judge shall notify each part~ na•ed In the prell•lnary 

decree that a hearing has been requested. The water Judge 

shall fix a day when all parties who wish to participate in 

future proceedings eust apPear or file a stat-..nt. The 

water judge shall then set a date for a hearing. The water 

judge eay conduct Individual or consolidated hearings. A 

hearing shall be conducted as for other civil actions. At 

the ord&r of the water judge a hearing •ay be conducted by 

the water eastero ,who shall prepare a report of the hearIng 

as provided in MoR•Civ.p., Rule 53(e). 

I!!EM SEC II PH. Sect I on 2~. FInal decree. (1) The water 

judge shall, on the basis of the prell•lnary decree and on 

the basis of any hearing that may have been held, enter a 

final decree affirelng or eodlfying the prell•lnary decree. 

If no request for a hearing is filed within the tl•e 

allowedo the prelielnary decree auto~atically becoees flna1 0 

and the water judqe shall enter it as the final decree. 

(2) The final decree shall establish the existing 

rights and priorities within the water judge's jurisdiction 

of persons required by [section Jl] to file a claim for an 

existinq riqht and of persons required to file a declaration 
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of existing riqhts in the Powder River Basin pursuant to an 

order of the depart.ant or a district court Issued under 

sections 8 and 9 of Chapter 45Zo Laws of i973.· 

(3) The final decree shall state the findings of facto 

along with any conclusions of lawo upon which the existing 

rights and priorities of each person naaed In the decree are 

based. 

(4) For each person who is found to have an existing 

righto the final decree shall state: 

(a) the na .. and post-office address of the owner of 

the right; 

(b) the aeount of water. rateo and voluee. included in 

the right; 

(c) the date of priority of the right; 

(d) the purpose for which the water included In the 

right is used; 

(e) the place of use and a description of the land• if 

anyo to which the right Is appurtenant; 

(f) the source of the water included In ~he right; 

(g) the place and .. ans of diversion; 

(h) the inclusive dates during ~ich the water is used 

each year; 

(i) any other infor•ation necessary to fully define 

the nature and extent of the right. 

NEW SECTIQN. Section 25. Appeals from final decree. 
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A person whose existing rights and priorities are determined 

in the final decree aay appeal the deter•ination only if: 

(11 he requested a hearing and appeared and entered 

objections to the prelialnary decree; or 

{21 his rights as deter•ined In the preliminary decree 

were altered as the result of a hearing requested by another 

person. 

NEW SECTIQN. Section 26. Certificate of water right. 

When a final decree is entered 9 the water judge shall send a 

copy to t~e department. The departaent shall on the basis of 

the final decree issue a certificate of water r.ight to each 

person decreed an existing right. The original of the 

certificate shall be sent to the county clerk and recorder 

of the county where the point of diversion or place of use 

is located for recordation. The department shall keep a copy 

of the certificate In its office In Helena. After 

recordation. the clerk and recorder shall send the 

certificate to the person to whom the right is decreed. 

NcH-Sfiff9Na--See~+en-~T•--~eg+s+e~+ve-fft~eft~-~ege~dfft~ 

federe+--end--ifte+eft we~eP-r~~·----eeepee~s----ftegot+~+eft 

ea~heP+ree----proeee.rew---t~t--+~--+s--~he--+ft~en~--ef~-~he 

+eg+s+~are-~ft&~-~--ee~~ftey-gefte~e+-+ftelade-e++-federe+ 

end-~+en-+~.r .. ~-+n-~he~~+en--req•+~~--+ft--fseeef&n 

~6i--aftder--eu~hor+~y--9reweed--~he--s~e~e-by-~3-~•S•t•-6&o• 

Hewe•e~y-f~-+s-f.r~her-+weeftded-ehe~-~he--s~e~e--ef--~ofttene 
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~+++ed-+n-~he-eenne~e4-~-er+~+fte+-eppo+ft~aeft~w 

THERE IS A NEM ftCA SEtTIQM THAI BEAQSi 

Section 27. Legislative intent regarding Indian water 

rights -- suspension of adjudication -- negotiation of 

coepacts authorized-- procedure-- negotiation of federal 

rights. (lt Because the ~ater and water rights within each 

~ater division are Interrelated, it is the irtent of the 

legislature to conduct unified proceedings for the general 

adjudication of existing water rights under the ~ontana 

Water Use Act. Therefore, It is the Intent of the 

legislature t~t the attorney general's petition required in 

(section 16] include all clalaants of reserved Indian water 

rights as necessarJ' and Indispensable parties under 

authority granted the state by lt3 u.s.c. 666· However, It is 

further intended that the state of ~ontana proceed under the 

provisions of this section In an effort to conclude coapacts 

for the 

between 

equitable 

the state 

division 

and its 

and apportloneent of waters 

people and the several Indian 

tribes claialng reserved water rights within t~e state. 

(Z) Fro• the tiae of filing the petition required In 

[section 16] until July 1, 19az, and while negotiations for 

the conclusion of a coapact under this section are being 

pursued, all actions to generally adjudicAte reserved Indian 

~ater riqhts fro~ a source of water In question under [this 

act] are suspended, unless an action is co~Menced or Is 
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pending by or on behalf of an Indian tribe to adjudicate 

~ater fro• that source other than as provided for in Title 

8'>o chapter z. In such case, the suspension is Maintained 

only if the action is disaissed or if the parties to the 

action stipulate to the suspension during compact 

negotiations of all further proceedings in the action except 

the deteraination of jurisdictional issues and an order is 

so issued. 

(3) The compact coaaission may negotiate ~ith the 

Indian tribes or their authorized representatives jointly or 

severally to conclude compacts authorized under subsection 

(ll• Co•pact proceedings shall be commenced by the 

co .. ission. The co .. isslon shall serve by certified mail 

directed to the governing body of each tribe a ~ritten 

request for the Initiation of negotiations under [this act] 

and a request for the designation of an authorized 

representative of the tribe to conduct compact negotiations. 

Upon receipt of $UCh ~rltten designation from the governing 

bcdy of a tribeo compact negotiations shall be considered to 

have co••enced. When the co•pact commission and the Indian 

tribes or their authorized representatives have agreed to a 

compact, they shall siqn a copy and file an original copy 

with the department of state of the United States of AMerica 

and copies with the secretary of state of Kontana and with 

the governing body for the tribe involved. The co•pact is 
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~gpttons-for-tbt=+onoest-pertod-af=t*••• 

t~~tt±~ •waste• •eans the unreasonable loss of 

water through the design or negligent operation of an 

appropriation or water distribution facility or the 

application of water to anythlnq but a beneficial use. 

tt~ttt~t!l31 •water• .aans all water of the state, 

surface and subsurface, regardless of its character or 

.anner of occurrence, Including geother.al water and diffuse 

surface water. 

ttit(l4l n~er d!vjsjgo• means a drajpage basin as 

defjped In [section 2}• 

ttbtll5) •water judge• -eaps a judge as proylded fgr In 

[se&tjgps 1 thrgugh 10)• 

ttltll6) •water easter• .. aos a easter as groyld&d fgr 

jn [se&tioos 1 through 10). 

t~~ttt8t(l7) •well• .eans any artificial opening or 

excavation in the ground, however •ade, by which groundwater 

is sought or can be obtained or through which It flows under 

natural pressures or is artlflclallr withdrawn.• 

Section 30. Section 85-2-112, ~c•• is a .. nded to read: 

•as-2-112. Department duties. The department shall: 

(l) enforce and administer this chapter and rules 

adopted by the board under 85-2-113; 

(2) prescribe procedures. for•s• and require•ents for 

applications, per•itst certificates, declarations, claims of 
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this chapter 

contained In 

and 

any 

application, declaration, clai• of existing rjghto or other 

docueent to be filed with the depart .. nt under this chapter 

nat jncgnsjsteot with the requlre~ents gf this c~; 

(J) establlih an4 keep In its Helena office a 

centralized re&grd i¥1te• gf all exlatlpg rights apd a 

public record of per•lts 9 certificates, declarations, ~ 

gf existing rights• applications. and other docu .. nts filed 

in its office under this chapter; 

C41 cooperate wltho assist. advise. and coordinate 

plans and activities with the federal, state. and local 

agencies In .. tte~s relating to this chapter; 

(5) upon request by any person9 cooperate with, 

assist, and advise that person In .attars pertaining to 

.. asurlng water or filing declarations with the depart8ent 

~la!ms of exliting rights with a district cgyrt under 

this chapter.• 

Section 31. Section 15-2-113t KCAo Is a .. nded to read: 

•85-2-113. Board powers and duties. (1) The board aay 

prescrl_be fees or service charges for any public service 

rendered by the departeent under this chapter. including 

fees for the filing of apolications or for the lssudnce of 

permits and certificates. There shall be no fees for the 

filinq of declarations or for apy actjoo taken by the 
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departaent at the reque$t of Lbe water ~e or for the 

Issuance of certificates of existing rights. 

(2) The board .ay adopt rules neces9ary ·to l.plement 

and carry out the"purposes and provisions of this chapter • 

These rules aay Include but are not ll•iteo to rules to: 

(a) govern the issuance and terms of interim per•its 

authorizing an applicant for a regular perEit under this 

chapter to begin appropriating water i ... dlately, pending 

final approval or denial by the depart .. nt of the 

application for a regular per•it; 

(b) require the owner or op~rator of appropriation 

facilities to Install and aalntain suitable controlling and 

.easurlng devices; 

(c) require the o~ner or operator of appropriation 

facilities to report to the departaent the readings of 

.. asuring devices at reasonable Intervals and to file 

reports on appropriations; and 

(d) regulate the construction, use, 

wells to prevent the waste, conta•inationo or 

groundwater. 

and sealing of 

pollution of 

(3) The ·board shall adopt rules providing for and 

governing temporary eaergency appropriations, without prior 

application for a Per~it, necessary to protect lives or 

property.• 

Section 32. Section 85-2-lllto ~tAo is aaended to read: 
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•65-2-114. Prevention of waste. (1) If the department 

ascertains, by a .cans reasonably considered sufficient by 

ito that a person is wasting water, using water unlawfully, 

or preventing water froa aoving to another person having a 

prior right to use the saae, It ~ay petition the district 

court superyjsjng the distribution gf water amgog 

appraprjatpr$ frpm th• soyrce to: 

(a} regulate the controlling works of an appropriation 

as aay be necessary to prevent the wasting or unlawful use 

of water or to secure water to a person having a prior right 

to its use; or 

(b) order the person wasting, unlawfully usingo or 

Interfering with another•s rightful use of the water to 

cease and desist fra. doing so and to take such steps as may 

be necessary to reeedy the waste, unlawful use. or 

interference • 

(2) The department ~ay attach to the controlling works 

a written notice, properly dated and signed, setting forth 

the fact that the controlling works have been properly 

regulated by ito which notice shall be legal notice to all 

persons interested In the appropriation or distribution of 

the water. 

(3) The departaent aay also direct its own attorney or 

request the attorney general or county attorney to hring 

suit to enjoin such waste, unlawful use, or interference." 
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Section 33. Section 85-2-~01• HCAt is amended to read: 

"85-2-401. Priority. 11) As between appropriators, the 

first In time Is the first In right. Priority of 

appropriation does not include the right to prevent changes 

by later appropriators in the condition of water occurrence, 

such as the increase or decrease of strea•flow or the 

lowering of a water table, artesian pressure, or water 

level, If the prior appropriator can reasonably exercise his 

water right under the changed conditions. 

12) Priority of appropriation aade under this chapter 

dates from the filing of an application for a per•it with 

the departaento except as otherwise provided in 85-2-301 

through 85-2-303t 85-2-306o 85-2-310{3)t and 85-2-313. 

(3) Priority of appropriation perfected before July 1o 

1973, shall be deter•ined as provided In 85-~~-.~~~ 

&5~~+9 part 2 gf this chapter.• 

Section 3~. Section 85-2-406, HCAt Is a .. nded to read: 

•85-2-~06. District court supervision of water 

distribution. (1) The district courts shall supervise the 

distribution of water a.ang all appropriators. This 

supervisory authority includes the supervision of all water 

commissioners appointed prior or subsequent to July 1t 1173. 

The supervision shall be governed by the principle that 

first in ti•e is first in right. 

(2) When a water distribution controversy arises upon 
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a source of water in which existing rights have not been 

deter•lned according to as-~-ie~-~~~~9~-8~-~~9 part Z of 

this chapter, any party to the controversy •ay petition the 

district court for relief. fhe deper~~-sfte~s~ 

w+th-preeess-+ft-afty-~eeeee+~-.~~h+s--.. ~~--end 

she~••-•+~~e-PeeseftB~•·-~~-.heree~r.~+~he-eeur~ 

wh~her--+~--+~eftds--~ft~s-d+~OftT-~-e-reesoft&b•e 

~+ .. .-to-be9+ft-proeeed*"'s-~e-~era+ne-ew+~n~-~+gh~s--+n 

~he--~ree.--+n-eeeordeftee-w+~~-~f-th+s-ehepter.-fhe 

de~ert~-.. yy-~-+t-dee•+ftes-to--eo .. enee -proeecdfft~-~o 

dehr~ne---+..t:+ft~--~+gh~-+ft-~---ee.-~n"-ette-as-e 

per~y-+"-~he--proeeed+ft~• The district court fro• ~hich 

relle~ Is sougnb .ay grant such Injunctive or other relief 

which Is necessary and appropriate to preserve property 

rights or the status quo pending the depe~~~&s-dee+s+en 

~her-~o-~rll+n-lris~f-n9-r+g~-+n1he---~ee--e~--.he 

deper~.ant&s--dee+s+on--te-+~erwene-es-e-per~y.-es-~he-eese 

.. ,-~•-ff-~-deper~~-dees--~--preeeed--~o--o~--e 

detel"a+net+on--of--ew+s~f-n9-r+9~•-.he-d+str+e~-eottrt-flte.l• 

~~-oft4y-.he-een~sy-~---~h8-.,-~+- I uuaace gf 

lb&_~l dehreeo 

(3) A controversy between appropriators froe a source 

~hich has been the subject of a general deterelnatlon of 

existing rights under &5-i-i&T-~hro~~h-85-i-~+9 part 2 gf 

ihl~haQ~ shall be settled by the district court which 
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issued the final decree. The order of the district court 

settling the controversy .ay not alter the existing rights 

and priorities established in the final decree. In cases 

involving perelts Issued by the depart~nt. the court ••Y 

not a~nd the respective rights established In the per•its 

or alter any teres of the per•lts unless the per•its are 

inconsistent or interfere with rights and priorities 

established in the final decree. The order settling the 

controversy shall be appended to the final decree. and a 

copy shall be filed with the depart .. nt. The depart•ent 

shall be served with process in any proceeding under this 

12 subsection. and the departeent eay, In Its discretion, 

13 Intervene in the proceeding.• 

1lt Section 35o Codification. (1) Sections 1 through 10 of 

15 this act are Intended to be codified as an integral part of 

16 Title Jo and the provisions contained in Title 3 apply to 

17 this acto 

111 (2) Sections 11 through 27 are Intended to be codified 

19 as an integral part of Title 85r chapter z, part z. and the 

20 provisions contained in Title 85, chapter z, apply to this 

21 act. 

22 (3) If the provisions of this act are not codified as 

23 stated above, the code co .. issioner shall add to the MtA, if 

Zit necessary, statutory language to convey the intent of this 

25 section. 

-39- Sl! 76 

I I 

2 

l 

... 
'5, 

6 

1 

8 

9 

10 

Sl!l 0076/05 

Section 36. Severability. If a part of this act is 

invalldo all valid parts that are severable from the invalid 

part re.aln in effect. If a part of this act is invalid in 

one or eore of Its applications, the part remains in effect 

In all valid applications that are severable from the 

invalid applications. 

Section 3lo Repealer. 

85-Z-Z10 9 MtAo are repealed. 

Sections 85-2-ZOl througt> 

Section 38o Effective date. This act Is effective on 

passage and approval. 

-End-
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BOUS& OP UPUSEM'l'ATIWS 

Select ~ittee on Water 

committee Amendments 

1. Title, line B. 
Following: "SECTIONS" 
Strike: "3-1-101, 3-1-102, 3-1-1001, 3-1-1010, 19-5-301, 19-5-404" 
Insert: "3-5-111,• 

2. Title, line 10. 
Strike: "85-2-405" 

3. Pages l through 32. 
Strike: all of the bill following the enacting clause 
Insert: the attached substitute bill 

n 

18 

19 

20 

21 

22 

23 

2't 

25 

ijEW SECJigle Section 1• District court water 

divisions -- water judges -- creation. (1) To adjudicate 

existing water rights water divisions are established as 

defined In [section 2]• A water division shall be presided 

over by a water judge. 

(2) A water judge shall be designated effective July 

Lt 1979o for each water division by a eajority vote of a 

co .. ittee composed of the senior judge In each judicial 

district wholly or partly within the division. A water judge 

SB 0076/03 

l .ust be a district judge of a judicial district wholly or 

2 partly within the water division. A district judge eay not 

3 sit as a water judge in .are than one division• 

~ (3) No water judge eay preside over eatters concerning 

s the detereinatlon and interpretation of existing water 

6 rights beyond the boundaries specified In [section 2] for 

1 his division. 

8 (4) A water judge, whef'l presldi114J ~r a water 

9 divlslono presides as district judge In and for each 

10 

11 

12 

13 

1" 

15 

judicial district wholly or partly within the water 

division. 

C5) The jurisdiction of each judicial district 

concerning the det~eination and interpretation of existing 

water rights Is exercised exclusively by It through the 

water division or ~ater divisions that contain the judicial 

16 district wholly or partly$ 

11 NEM SECTION. Section z. water divisions defined. Cl) 

18 There are four water divisions whose boundaries are foreed 

19 by the natural divides bet-.- drainages and the borders of 

20 the state of "ontana and which are described aa follot~s: 

21 (a) lhe Yellowstone River Basin water division 

22 consists of those areas drained by the Yellowstone and 

23 Little Missouri Rivers and any r .. aining areas in tarter 

Zit County .. 

25 (b) The Lower Missouri River Basin water division 

-2- S8 76 

~ 



1 

2 

3 

" 
5 

6 

l 

II 

9 

10 

11 

12 

13 

1" 

15 

16 

1l 

111 

19 

20 

21 

22 

23 

2" 

25 

SB 0016/03 

consists of those areas drained by the "is.ouri River fr­

belOif the ~h of the "-rlas lli-r and any r-aining areas 

in G'acier and Sherl~n Counties. 

(c) The Upper MissourI River Basin water divhion 

cORsists of those areas drained by the Missouri River to 

be lOW! the _.,h of the Mar las a I..,.,. 

(d) The Clar~ Fork River 8asln water division consists 

of the areas dral-d by the Clark Fork River. the Kootenai 

River. and aay reaalnlng areas In Lincoln County. 

(2) lfhenever a qtMstion arises concerning which -ter 

judge shell P'"eslde over .tjucUcadon of an existing right• 

the ~stlon shall be settled by the water judges Involved. 

lEN SECTIQI. Section 3. Appoint .. nt of water aasters 

qualifications - r-val. CU The water judge In each 

water division shall appoint a water aaster. 

(2) A water .aster .. Y be appointed after July l• 

1980• and aast be appointed on or before July 1• 1982. 

(3) In appointing a water -stero the water judge 

shall consider a potential .. ster•s experience with water 

law. water use• -~~ water rights. 

(") A water .. ster shall serve at the pleasure of the 

water judge and .. , be r~ by the water judge• 

NEM SECIIDft• Section "• Salaryo expenses, and 

ret1reaent of water aasters• (1) The water judges shall set 

a unifora salary for water .asters. Water aasters shall 
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receive expenses as provided in 2-lB-501 through 2-18-503. 

(2) A water .. ster s~ll participate in the ~ontana 

Public E~ployees• R~tlreaent Systea established in Title l9o 

chapter 3· 

(3) The salary and expenses of a water easter shall be 

paid froa the water right adjudication account established 

In {section 18]• 

NEM SECIIQI. Section s. Duties of water .asters. (1) 

The water aaster has the general powers given to a easter by 

H.R.CiveP•t Rule 53(C)• 

(2) Within a reasonable tiae after June 30, 1983, the 

water easter shell issue a report to the water judge aeeting 

the requirements for the preliainary decree as specified in 

[section 22]• 

(3) After a water judge issues a preliainary decree, 

the water easter shall assist the water judge in the 

perfor.ance of the water division's further duties as 

ordered by the water judge. 

NEW SECTIQN. Section 6• Jurisdiction of the water 

division. (1) When the department of natural resources and 

conservation files a copy of each statement of clai~ with 

the clerk of the district court as required by [section ll]t 

the claim shall be considered filed in the judicial district 

of the county in which the diversion os made or, if there is 

a claimed right with no diversiono in the judicial district 
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BOUSB OF REPilBSEN'U.'l'IVBS 

Select ~ittee on Water 

Committee Amendments 

1. Title, line 8. 
Following: "SECTIONS" 
Strike: "3-1-101, 3-1-102, 3-1-1001, l-1-1010, 19-S-301, 19-5-404" 
Insert: "3-5-111," 

2. Title, line 10. 
Strike: "85-2-405" 

J. Pages 1 through 32. 
Strike: all of the bill following the enacting clause 
Insert: the attached substitute bill 

17 

lB 

19 

20 

21 

22 

23 

2't 

25 

NEW SE,liQle Sec~lon l• Dis~rlct court water 

divisions -- ~ater judges. -- creation. [1) To adjudicate 

existing water rights. ~ater divisions are established as 

defined In [section 2}• A water division shall be presided 

over by a water judge. 

[2) A water judge shall be designated effective ~uly 

lo 1979, for each ~ater division by a aajority vote of a 

co .. lttee coaposed of the senior judge In each judicial 

district wholly or partly within ~he division. A wa~er judge 

SB 0076/03 

l .ust be a district judge of a judicial dls~rict wholly or 

2 partly within the wa~er division. A dis~rlct judge aay not 

3 sit as a water judge In .are ~nan one division. 

o\ (3) No water judge .ay preside over aatters concerning 

5 the deteraination and interpreta~ion of existing water 

6 rights beyond ~he boundaries specified In [section 2] for 

1 his division. 

8 (4) A water judge• ......, pres.idlnq ower a ...-t:er 

9 division• presides as dis.tric~ judge In and for each 

10 

11 

12 

13 

lo\ 

15 

judicial dlstric~ wholly or par~ly within the water 

division. 

(S) The jurisdiction of each judicial district 

concerning the de~eT•ination and interpretation of existing 

water rights Is exercised exclusively by 1~ through the 

water division or water divls.ion• that cont•ln the judicial 

16 district Wholly or partly~ 

11 

18 

19 

20 

21 

22 

2l 

2' 

25 

NEW SECJIONe ~ction 2• water divisions defined. (1} 

lhere are four water divisions whose boundaries are foraed 

by the natural divide$ between drainages and the borders of 

the state of Montana and which are described as ~oll~s: 

(a) lhe Yellowstone River Basin water division 

consists of those areas drained by ~he Yellowstone and 

little Missouri Rivers and any r .. aining areas in tarter 

County~ 

CbJ The lower Missouri River Basin water division 
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consists of those •rees ctr•lnecl by the l'lissouri River fr­

bel- the -"" of the l'larlas River and any r-aining areas 

in Glacier and Sherlon Counties. 

(c) The Upper Missouri River Basin watM' cUvislon 

coasists of those areas drained by the l'lissourl River to 

bel- the ~h of the ""rias River. 

(d) The Clar~ For~ River Basin water division consists 

of tiM areas drained by the Clar~ Fork tUver. the Koot-al 

River. and awy reaalning areas In lincoln County. 

(2) tlhenevM" a q-su on arIses concerning wt1 i ch -ter 

Judge sh4111 preside -r •JucUcat.lon of an existing right• 

the ~stion shaH be settled by the water judges Involved. 

NEW SECTIQI. Section 3. Appolnt .. nt of water •asters 

qualiflcetions r-.oval. (1) The water judge In each 

water division shall appoint a water aaster. 

(Z) A water .. star .. y be eppolnted after ~uly 1• 

1980• and .ust be appointed on or before July 1• 1982. 

(3) In appolRt.lng a -t•r .. ster. the water judge 

shall consider a potential .. ster•s experience with water 

1- water use. 8ftd water rights. 

(~) A water ... ter shall serve at the pleasure of the 

water judge .nd .. , be r-d by the water judge. 

NEM SECIIDI• Section ~. Salary. expenses. and 

retlreeent of water .asters• (1) The water judges shall set 

a unifor• salary for water •asters. Water •asters shall 
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receive expenses as provided in 2-18-501 through 2-18-503. 

(2) A water .aster shall participate in the Montana 

Public Employees• Retire•ent System established in Title 19o 

chapter 3. 

t3) The salary and expenses of a water easter shall be 

paid fro. the water right adjudication account established 

in [section 18]• 

HEM SECTIQN. Section 5. Duties of water •asters. (11 

The water easter has the general powers given to a easter by 

MeReCiveP•• Rule 53(C)• 

(2) Within a reasonable tiee after June 30, 1983, the 

water •aster sh4111 Issue a report to the water judge eeeting 

the requirements for the preli•lnary decree as specified in 

[section ZZ]• 

(3) After a water judge issues a prelieinary decree, 

the water easter shall assist the water judge in the 

perfor.ance of the ... ater 

ordered by the water judge. 

HEM SEtTIQN. Section 6• 

division's further 

Jurisdiction of 

duties as 

the water 

division. (1) When the department of natural resources and 

conservation files a copy of each stateeent of claim Nith 

the clerk of the district court as required by [section 11]• 

the claie shall be considered filed In the judicial district 

of the county in which the diversion os .ade or• if there is 

a clai~ed right with no diversion, in the judicial district 
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of the county in Mhich the use occurs• 

(2) The water judge for each division shall exercise 

jurisdiction over all .etters concerning the deterelnatlon 

and interpretation of existing water rights within his 

division as specified in (section 2] that are filed in a 

judicial district wholly or partly within the division. 

(3) The water judqe aay consolidate all enters 

concerning the deterelnation and Interpretation o~ existing 

water rights within the water judga"s division in any 

coabination or groups of clalas or aatters for joint 

hearings or proceedIngs conducted by the water judge or 

water aaster in any location within the division. The water 

judge eay aake such consol i elations as are necessary to 

adainlster the requlreeents of [this act] in adjudicating 

claias of existing water rights. 

(4) All aatters concerning the deterei~lon ilftd 

interpretation of existing water rights shall be brought 

before or ia.adiataly transferred to the water judge In the 

proper water di¥1sion unless witnesses ~ve been sworn and 

testiaony has been taken by a district court prior to 

October 1• 1979. 

(5) The water judge of each water division aay appoint 

and supervise a water co .. lssioner as provided for in Title 

85t chapter 5• 

(6) The water judge of each water division way enforce 
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the provisions of a final decree issued In that water 

division as provided In [section 24]• 

NEW SfCIIQN. Section l• Disqualification of water 

judges or water aaster. (1) A water judge aay disqualify 

hiaself or the water easter In any proceeding or pertinent 

portion tneraof In which his or tM w.ter aaster•s 

l_.,artlallty •lgtrt reasonably be questioned. 

C2) A water judge aay also disqualify hieself or the 

water easter fn tne following clrcuestances: 

(a) If he or the water easter has a personal bias or 

prejudice concerning a party of personal kaowledge or 

disputed evidentiary facts concerning the proc-ding; 

(b) If In ~rlvate practice he or the water .. ster 

served as a lawyer In the aatter in controversy or a lawyer 

with who• he or the water ~~aster pr-lously practiced law 

sened during such associatlon as • lavyer concerniRg t;be 

aatter or the judge or the lawyer has been a aatedal 

witness concerning itl 

(c) if he or the water -ster has served In 

governaental eaployaent and In such capacity participated as 

counsel, advi5er, or aaterial witness concerning the 

proceeding or expressed an opinion concerning the aerlts of 

the particular case In c~roversy; 

(d) If he or the water .aster knows that he or the 

water .aster individually or as a fl~ciary. or his or the 
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water aaster•s spouse or •lnor child residing In his or the 

wfter aastor•s '-sehold has a financial interest In the 

subject oatter ~n controversy or In a party to the 

proc-ding or any other i!Korest that could by substantially 

af"fec:ted by the outco.e of tM proceed I ntl or 

(e) if he or the wat.r aaster or his or the water 

.. ster•s s~se or a person within the third degree of 

relationship to any of ta- cas calculated according te 

12-11-101 through 72-11-105J or the spouse of such a person• 

(iJ Is a party to the proceeding or an officere 

director• or· trustee of a partra 

(I J J Is llnown by the judge or water Astor to IMYo • 

interest that could be subst..-tla11y affected by the outc­

of the proceeding; 

(Iii) Is to the judge"s or water easter•s knowledge 

likely to be a At:erlal witness In tho proceedlnCJ• 

(3) A water judge should infor• hioself about his and 

~ water .. ster•s per .... l and fl-.clary fin.acial 

Interests and aake a reasonable effort to infore hleself 

Bout the personal financial interests of his and the -ter 

-•ter•s spouse and •inor chlldr- residing in hh or the 

IMter MSt:er•s reapectl- household• 

((t) For the purposes of this section the following 

deffn~ions apply: 

(a) •Proceeding• Includes prehearingo hearing. 
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appeUate r-•- or other stages of adjudication conducted 

by the water -•tor or tMter jltdgeo 

(b) •Fiduciar,- Includes sucn relationships as 

executor. ect.lnlstretor• trusteeo or guardian. 

(c) •Financial lnt:er .. t• .. ans ownership o' a legal or 

equitable interest• however s•allo or a relationship as 

director. advisor• or other active participant in the 

affairs of a party• except that: 

(IJ -rshlp iR a .utual or c- investeent funel 

that holds securities is not a financial interest in such 

securities unless the judge or water aaster participates in 

the Anage8&nt of tile fund; 

( il) an office In - educational• religious. 

charltablee fraterna1 0 or civic organization is not a 

financial Interest In securities held by the organization; 

(ill) the proprietary Interest of a policyholder in a 

eutual Insurance coepany or a depositor In a .utual savings 

association or a siellar proprietary Interest is a financial 

Interest in the organization only if the outcooe of the 

proceeding could substantially affect the value of the 

interest; and 

(1¥) ownership of governeent securities Is a financial 

interest in the issuer only if the outco.e of the proceeding 

could substantially affect the value of the securities. 

(5) A water judge •ay accept from the parties to the 
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proceeding a ~aiver of any ground for disqualification if it 

Is preceded by a full disclosure on the record of the basis 

for disqualification. 

(6) The procedure for disqualification of a water 

judge or water master specified In this section is exclusive 

unless otherwise specifically altered by the Montana supr ... 

court. 

tiEW SECJIQHe Section Be Designation of water jMdge to 

fill vacancy• If a vacancy occurs9 it shall be filled In the 

aanner provided in (section 1] for the Initial designation 

of a water judge. A vacancy is created when a water judge 

dlesw retires• Is not elected to a subsequent ter•w or is 

otherwise unable to co•plete his tar• as a district judge. 

NEW SECJIONe Section 9e water judges -- ter• of 

office. The term of office for water judges Is froa July 1• 

1979, to June lOo 1985. After June 30w 1985• the tare of 

office of a water judge Is It yearsw subject to continuation 

of the water divisions by the legislature. 

H~M SECTION. Section lOe Pra.ulgatlon of rules and 

prescription of for•s• The Montana supreae court eay 

proeulgate special rules of practice and procedure and shall 

prescribe fares for use in connection ~lth (this act) in 

consultation with the water judge and the depart•ent• 

NEW SECTIQN. section 11• Clala of exi~ting water 

right filing stateeent of cl~ie required-- exeaptions. 
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(1) A person claielng an existing right• unless exeepted 

below. shall file with the departeent no later than June 30• 

1983• a state .. nt of clal• for each water right asserted on 

a fora provided by the depart .. nt. 

(2) The depart .. nt sn.11 fila a copy of each stateeent 

of clale with t:he clerk o' ttMt district· court for the 

judl~ial district in which the diversion is eade or• if 

there Is a clafeed right with no diversion. the depart:eent 

shall file a copy of the stateeent of clai• with the clerk 

of the district court of the judicial district In Which t:he 

use occurs. 

(3) Claies for e•lstlng rights for livestock and 

Individual as opposed to -niclpal da.eftlc uses based upon 

lnstraa. flow or groundwater sources and clal•s for rights 

In the Powder River Basin Included in a declaration filed 

pursuant to the order of the depart-At or • district: court 

Issued under sections 8 and 9 of Chapter lt52w Laws of 191'3, 

are exeept fro• the filing requir ... nts of subsection (1) of 

this section. Such clat.. eay• howewer• be voluntarily 

filed. 

HEW SELIION. Section 12• Oeparteent of fish and gaae 

to represent public recreational usese The departeent of 

fish and gaae sha11 exclusively represent the public for 

purpo~es of establishing any prior and existing public 

recreational use In exi~ting right deter•lnations under 
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[sections li1 through 26]. provid.cl that the foregoing shall 

not exclude a federal govern-ntal enUty froe r-epresenting 

the public for the purpose of establishing any pr~or and 

-fstin<J public recreational use in existing right 

det:er•lnatlons under [sections 11 throuqh 26] llltd further 

provided that the foregoing shall not be construed in any 

..nner as a legislative deterulnatlon of whether or not a 

recreetlonel use sought to be est:Mil ished prior to July h 

1973• Is or was a beneficial use. 

NEM SfCIIQI. Section lle State .. nt of clal• 

contents. tl) The stat•-• of clal• for each right shall 

Include substantially the following: 

(aJ the na .. and •ailing address of the clai .. nt; 

(b) the n... of the watercourse or water source froe 

which the right to divert or .ake use of water is clai.ad, 

If available; 

(c) the quantities of water and tl .. s of use clal .. d; 

(d) the legal description, with reasonable certainty• 

of the point or points of dlvers.lon and places. of use of 

wat..-s; 

Ce) the purpose of use, lncluc:llng, If for irrigation, 

the ~r of acres- Irrigated; 

Cf't the ... roxi-te dates of f'lrst put1:ing water to 

beneficial use for the various -.aunts and tl .. s clai.-d in 

subsection ccn ... 
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Cg) the MIOI"R stet-ftt that the clai• set forth is 

true and correct to the best of clai.ant•s knowledge and 

belief. 

(2:) The clal-~ shall subellt llafiS• plats. aerial 

photographs. deer-•• or pertinent portions thereof, or 

other evidence In support of his claie. All eaps, plats, or 

aerial photographs should show as nearly as possible to 

scale the point of diversion• place of use, place of 

storage, and other pertinent conveyance facilities. 

HiM SECJJQN. Section 14• Abandoneent by failure to 

file clal•• The failure to file a clai• of an existing right 

as required by [section 11) establishes a conclusive 

presueption of aban.a-nt of that right• 

MEW SECTJQI. Section 15. Claiu to constitute pri•a 

facie evidence. A 

accordance with 

clai• of an existing right filed in 

(section 11] constitutes pri.a facie proof 

of Its content •til the issuance of a final decree. 

NEM SE£1l0ft• Section 16• Drder to file claiaa 11) The 

Montana supr- court shall on or before October h 191''h 

issue an order to file a stateaent of a clai• of an existing 

water right In subst~lally the following for•~ 

"WATER RIGHTS Oaoat 

FAILURE TO FILE A CLAIM AS REOUJaED BY LAM ~ILL RESULT 

IN A CONCLUSIVE PRESUMPTION THAT THE MATER RIGHT DR- Cl.IMEO 

MATER RIGHT HAS BEEN· ABAMOONEDe (This introductory sentence 
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shall be printed in not less than 12-point boldface type.) 

This order Is notice of co..ence.ant of procedures for the 

general adjudication of existing rights to the use of water 

and of the requireaent to file a clale for certain existing 

rights to the use of water. Every person, including but not 

liaited to an individual, partnership, association, public 

or private corporation, city or other .unicipalityw county, 

state agency or the state of Montana. and federal agency of 

the United States of A88rica, asserting a claia to an 

existing right to the use of water arising prior to July l• 

1973, is ordered to file a state.ent of claia to that right 

with the depart.ent no later than June 30• 1983. Claias for 

stock and doaestlc uses based upon instreaa flow or 

groundwater sources are exeapt froa this requireaent; 

however• clalas for such uses aay be voluntarily filed. 

Claias filed with the departaent in the Powder River Basin 

in a declaration filed pursuant to the order of. the 

depart .. nt of natural resources and conservation or a 

district court issued pursuant to sections I end 9 of 

Chapter (o52, Laws of 1973, are also exeapt. 

For further lnfor.ation• contact the departaent of 

natural resources and conservation, Helenao Montana, for a 

copy of the law and an explanation of it.• 

(Zt Upon petition of the attorney general, the Montana 

supreme court aay issue the order called for in subsection 
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(1) with a shorter claia filing period of not less than 1 

year In those basins or subbasins where state adjudication 

jurisdiction is being or is likely to be challenged. 

NEW SECTION. Section 17• Hall notice of the order to 

be given. To assure that all persons who aay clai• an 

existing water right .,.. ~ified of the requlr ... nt to file 

a clala of that right• the Manta~ supr ... court shall give 

notice of the order as follows• 

(lt It shall cause the order printed in not less than 

10-pol nt type to be placed in a pr011i nent and conspl cuous 

place In ell daily newspapers of the state and In at least 

- -•paper publ !shed in each county of the state during 

the aonth of Octob6r 1979o and In April of 1980o 1981e l98Zw 

and 1983. 

(2} It shall cause the order In writing to be placed 

In a proalnent: aftd conspicuous locat:loa l11 each c-ty 

courthouse in the state. 

(3) It shall provide a sufficient nuaber of copies of 

the order to the county treasurers before october 15, 1979• 

19BOo 1981• and 1982• and the county treasurers shall 

enclose a copy of the order with each state .. nt of property 

taxes aalled In 1979• 1980• 1981• and 1982• In the 

laple .. ntation of this subsection, the departeent shall 

provide reiaburseaent to each county treasurer for the 

reasonable additional costs Incurred by the treasurer 
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arisiwg fr- the inclusion of the order required by this 

section• The clepart.ent sttall be rei-.rsecl for such costs 

froa the water ~ight adjudication account created by 

{section 18 )• 

t•l It shall prcno1de copi- of the order in writing to 

the press Hrvices with offices located in Helena during 

JUly• 1919• and April of 1980. 1981• 1982• and 1983. 

(5) It .. , also In Its discretion give notice of the 

order In .ay other Mnner that will carry O'lt the purpo•­

of this section. 

(6) It-_, also In Its diScretion order thet the 

depart.ent or the water judge assist the Moll~ supr­

court In the carrying out of this section. 

NW SECIIQMe Section u. F-s special eccount 

created. Clt Each clat• filed under [section 11) shall be 

acCOIIp8nied by a filing f .. In the a-..nt of a.o. subject to 

the following excepttonsl 

(a) the total filing f .. s for all clal .. filed by one 

person in any - -ter court district eay not exceed -.so; 

-d 

(bJ no filing , .. Is required acco..,anylng a clai• of 

an existint] right thet Is included in a deer .. of • court. in 

the state of Montana and which is accoepanied by a certified 

copy of that deer .. or pertinent portion thereof or verified 

as otherwise ordered by the court• 
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(2) There is established a water right. adjudication 

account In the ear .. rked revenue fund of the state treasury. 

All fees collected under this section and [section 22] shall 

be deposited in the account to pay the expenses Incurred by 

the state for adlll n i ster i ng {this act )• 

MEM Sf'IJQM. Section 19• Expenses to be borne by 

state. All expenses Incurred by the state as a result of 

[this act) are to be paid fr~ the water right adjudication 

account in the earMrked revenue fund establIshed in 

[section 18)• Expenses include but are not liaited to the 

salaries and expenses of personnel, equipaent• office space, 

and at: her necessitl'es incurred in achtinistering [this act ]• 

If sufficient revenue Is not available froa the ear•arked 

revenue fund• the expense shall be paid fro• the state•s 

general funde 

NEM SECIIQia Section 20• Adjudication of existing 

rights. (1J The state of Montana upon relation of the 

attor-y general shall petitl- the Montana supr- court to 

require all persons clataing a right within a water division 

to file a clai• of the right as provided in (section 11]. 

(2t The requireaent to file a clal• for an existing 

right is the first step in proceedings for the general 

adjudication of all existing rights to the use of water. 

(3) The water judge shall eonltor the clai• filing 

procedure for elates within his water division and •ake any 
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orders necessary to assure tl .. ly and accurate coapllance 

with the claie filing procedure. 

HEW SECTION. Section 21. Departeent assistance to 

water judges• The departeent• subject to the direction of 

the water judgey shall• without cost to the judicial 

districts wholly or partly within his water diwlslon: 

(11 provide such infor.atlon and assistance as aay be 

required by the water judge to adjudicate clal•s of existing 

rights; 

(2) establish lnfor.atlon and assistance progra•s to 

aid claiaants in the filing of claias for existing rights 

required by [section 11]; 

(3) conduct field Investigations of rand~ly selected 

clalas or claias that the water judge in consultation with 

the departaent deter•lnes warrant investigation: and 

(Itt provide the water judge with all lnforaetlon In 

its possession bearing upon existing rightsy including all 

declarations filed with and all lnforaatlon gathered by the 

departeent with respect to existing rights in the Powder 

River Basin• 

ijEW SECIIOB• Section 22• Preliainary decree. (1) 

Within a reasonable tiae after the close of the filing 

period. the water judge shall Issue a prell•lnary decree. 

The preli•inary decree shall be based on the stateaents of 

claie before the water judge, the data subaltted by the 
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departaent. and any additional data obtained by the water 

judge. 

12) The pre1iain.ary 

lnfor•.tion and •ake the 

cone 1 us ions requIred for t.he 

24 }• 

decree shall 

deter•inations. 

fInal decree 

contain the 

findings. and 

under (section 

(3) If the wa~er judge Is satisfied that the report of 

the water -ster -ts the requlr-nts for the pre1ielnery 

decree set forth in subsections {1) and (Z)w and Is 

satisfied with the conclusions contained In the report• the 

water judge shall adopt the report as the prelieinary 

decree. If the water judge Is not so sati sfhtet. he ••Y• at 

his option• reco .. lt the report to the •aster with 

instructions. or •odify the report and issue the preliainary 

deer ... 

C•) The water judge shall send a copy of the 

prellainary deer .. to the departeent• and the water judge 

shall serve by aail a notice of .vailabillty of the 

preli•lnary decree to each person who has filed a clal• of 

existing right• or. In the Powder River Basln 9 to each 

person who has filed a declaration of existing right. The 

water judge shall enclose with the notice an abstract of the 

disposition of sueh person's claieed or declared existing 

rlqht. The notice of availability shall also be served upon 

those issued or having applied for and not haying been 
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denied a beneficial water use pereit pursuant to 85-2-301• 

those granted a reservation pursuant to 85-2-316• or other 

interested pers~s who request service of the notice fr~ 

the -ur Judge• The el-k or person designated by the 

-ter judge to .. n the notice slwll eake a general 

certificate of .. illng certifyln9 that a copy of the notice 

has been placed In the United States .ai 1. postage prepaid, 

addressed to eech party required to be served notice of the 

prelielnary decree. SUch certificate s~fl be conclusive 

evidence of due and legel notice of entry of decree. 

,,, ,.., per..- .. , obuln a copy of the prel ielnary 

deer .. upoR _payeent of a f .. of szo or the cost of priAtlng, 

whichever Is greaterw to the water judqe. 

NEM SECIIQN. Section 23• Haering on prellelnary 

deer ... (1) Upon objection to the prellelnary deer .. by the 

departeentw a person na .. d in the prellel nary deer ... or any 

other personw for good cause showne the depart-nt or such 

person ts entitled to a hearing thereon before the .-ter 

judge. 

(2) If a hearing Is requested• such request eust be 

filed with the water judge vithin 90 days after notice of 

e~ttry of tiM! fWel ielnary deer ... The water judge .. Y• for 

good cause shown• extend this ti .. lieit. an additional 30 

days If application for the extension Is eade within 90 days 

after notice of entry of the prelielnary decree. 
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(3) The request for a hearing shall contain a precise 

st~ .. ent. of the findings and conclusions in the prelieinary 

decree with which the departeent or person requesting the 

hearing disagrees. The request shall specify the paragraphs 

and pages containing the findlnqs and conclusions to which 

objection is eade. The request shall state the specific 

grounds and evidence on which the objections are based. 

(4) Upon expiration of the ti.e for filing objections 

and upon tleely receipt of a request. for a hearing. the 

water judge shall notify each party na.ed in the preli•lnary 

decree that a hearing has been requested. The water judge 

shall fix a day •hen all parties who wish to participate in 

future proceedings aust appear or file a st.at.eeent.. The 

water judge shall then set a date for a hearing. The water 

judge aay conduct individual or consolidated hearings. A 

hearing shall be conducted as for other civil actions. At 

the order of the water judge a hearing •ay be conducted by 

the •ater .. ster. who shall prepare a report. of the hearing 

as provided In M.R.Civ.P•• Rule 53(e}• 

NEM SECJIQN, Section 2"'• Final decree. (1) The water 

judge shall• on the basis of the prelieinary decree and on 

the basis of any hearing that eay have been held• enter a 

final decree afflraing or aodifying the prelieinary decree. 

If no request for a hearing is filed within the ti.a 

allowed• the prelieinary decree auto~atically becoees final, 
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and the water judge shall enter it as the final decree. 

(Z) The final decree' shall establish the existing 

rights and priorities within the water judge•s jurisdiction 

of persons required by [section 11] to file a clai• for an 

existing right and of persons required to file a declaration 

of existing rights in the Powder River Basin pursuant to an 

order of the depart .. nt or a district court Issued under 

sections 8 and 9 of Chapter .,SZo Laws of 1973. 

(3) The final decree shall state the findings of fact, 

along with any conclusions of lawo upon which the existing 

rights and priorities of each person na.ad In the decree are 

based. 

(.,) Fo~ each person who is found to have an existing 

righto the final decree shall state: 

(a) the naae and post-office address of the owner of 

the right; 

(b) the aaount of water, rateo and volu.a, included in 

the right; 

(c) the date of priority of the right; 

(d) the purpose for which the water included In the 

right is used; 

(e) the place of use and a description of the lando if 

anyo to which the right is appurtenant; 

(f) the source of the water Included In the right; 

(g) the place and .. ans of diversion; 

-21- SB 76 

1 

2 

3 

It 

s 

6 

l 

a 

9 

10 

11 

l2 

13 

lit 

u 

16 

17 

18 

19 

20 

21 

22 

23 

2 .. 

2S 

SB 0076/03 

(h) the inclusive dates during which the water is used 

each year; 

(I) any other lnforaetion necessary to fully define 

the nature and extent of the right• 

NEN SECIIQNe Section 25• Appeals fro• final decree. 

A person whose existing rights ~d priorities ere det•r•lned 

In the final deCree aay appeal the deter•lnatlon only if: 

( 1) he requested a hearing and appeared and entered 

objections to the prell•inary decree; or 

(2) his rights as deter•lned in the prell•inary decree 

were altered as the result of a hearing requested by another 

person• 

NfM $ECJI0Ka 'section 26· Certificate of water righ~. 

When a final deCree is entered, the water judge shall send a 

copy to the depart-nt• The depart-nt shall on the basis of 

the final decree issue a certificate of water right to each 

person decreed an existing right• The original of the 

certificate shall be sent to the county clerk and recorder 

of the county where the point of diversion or place of use 

Is located for recordation. The de~artaent shall keep a copy 

of the certificate in Its office In Helena. After 

recordation, the clerk and recorder shall send the 

certificate to t~ person to whoe the right is decreed. 

NEW SECIIDNe Section 27• Legislative intent regarding 

federal and Indian water rights -- coepacts -- negotiation 
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legislature that the attorney general 
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Is the Intent 

Include all 

of the 

feder•l 

and Indian inter~sts In the petition required In (section 

16] under authority granted the state by 43 u.s.c. 666• 

Howe-r. It Is further intended that the state of tloatana 

proc-d under the provlsl- of this sectl- to conclude 

ca.pacts for the equitable division and apportlon.ent of 

waters betvean the state and Its people and the several 

federal interests and Indian tribes clal•lng reserved water 

rights within the state. During the 3-year period fra. the 

u.. of flUng the pet.ltl on reqlll red In [5ect.lon 16 )• and 

..,.lle negotiations for the conclusion of a eo.pac:t under 

this section are being pursued. all actions to adjudicate 

reserved federal and Indian water rights under [this act] 

are suspended. 

IZJ The e~t e-lsslon -y -gotiate with the 

federal gover~nt and Indian tribes jointly or severally to 

conclude ca.pects authorized under subsection Ut• When the 

coapact co .. ission and authorized representatives of the 

federal govern.ant or Indian tribes have agreed to a 

coapaet• they shall sign a copy and file an original copy 

with the de~rtMnt of state of the United States of •-rica 

and copies with the secretary of state of Montana and If the 

ca.pact Is with an Indian tribe, with the tribal council for 

the tribe involved. The coapact Is effective and binding 
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upon all parties upon ratification by the legislature of 

Montana• any affected tribal council• and the Congress of 

the United States. The water judge shall Include in the 

prellalnary decree the contents of a co.pact that has be~n 

agreed upon by the parties to the coapact whether or not It 

has been ratified by Congress. 

(3) Ia) There Is created a reserved water rights 

coapact ea.aisslon. co .. lssloners are appointed as follo~s: 

Cit two ... bars of the House of Representatives 

appointed by the speaker, each froa a different political 

party; 

(lit two ..-bers of the Senate appointed by the 

president• each fro• a different political party; 

(iiiJ one .. ~er designated by the governor; 

(lv) one .. .oar designated by the attorney general; and 

lvt one -••r fra. the depart .. nt of natural 

resources and conservation designated by the director• 

(b) Legislative .. ~rs of the co .. ission are entitled 

to receive coapensation and expenses as provided in 5-2-301 

for each day actually spent on co .. ission business. Other 

aeabers are entitled to salary and expenses as state 

eeployees. 

(C) The co .. ission is attached to the governor•s 

office for adalnlstrative purposes only• The costs of the 

co .. lsslon shall be paid fro• funds appropriated for that 
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purpose fr011 the water right adjudication account 

established in [section 19)• 

Cd) Members appointed to the co .. ission shall serve 

until the work of the co .. ission is c~pleted or until they 

resign or otherwise unable to serve. A vacancy .ust be 

filled in the .anner or the original appolnt.ent. 

Section 28. Section 3-5-111t MCAo is a .. nded to read: 

•3-5-111· District courts presided over by judges of 

other dIstr-icts o A judge of the dlstr ict court of any 

judicial district aay hold the district court in any county 

of another district than his own at the request of the judge 

thereof or as otherwise prqwid9d br Jaw. Upon the request 

of the governor, it Is his duty to do SO• In either case 

the judge holding the court has the sa .. power either In 

court or chaabers as a judge thereof.• 

Section 29• Section 85-2-lOZ• "CAt is a .. nded to read: 

•o5-2-102. Definitions. Unless the context requires 

otherwise, in this chapter the following definitions apply: 

(1) •Appropriate• .. ans to divert. lapoundt or 

withdraw (including by stock for stock water) a quantity of 

water oro In the case of a public agency. to reserve water 

in accordance with 85-2-316. 

{2) •Beneficial use• .. ans a use of water for the 

benefit of the appropriator, other persons, or the public, 

including but not liaited to agricultural Cincluding stock 
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water)o doaestiCt fish and wildlife, industrial, Irrigation, 

ainlng, auniclpal, power, and recreational uses. A use of 

water for slurry to export coal froa Montana is not a 

beneficial use. Slurry Is a •lxture of water and lnsoluble 

-tter. 

(3) •Board• aeans the board of natural resources and 

conservation provided for In Z-15-3302• 

(~) •certificate• .. ans ~ a certificate of water 

right Issued by the depart .. nt.-efttfe-e5-~ ••~~<see~ i-s 

t"tt-tlftlf t2t of fl~~entt 115 e '5!5· 

(S) •Declaration• .. ans the declaration of an existing 

r 1 ght filed w 1 th the depart .. nt under 85~ aecttoo a. 

C!Mpter , at uu. !5Zt l "M 
(6) •Oepart .. nta .. ans the depart .. nt of natural 

resources and conservation provided for In Title 2• chapter 

1St part 33. 

{7) •Existing right.• .. ans a right to the use of water 

which would be protected under the law as it existed prior 

to July 1t 1973. 

(8) •Groundwater• .. ans any water beneath the land 

surface or beneath the bed of a streaa, lake, reservoir, or 

other body of surface water, and which Is not a part of that 

surface water. 

t9) •Perait• aeans the per•lt to appropriate Issued by 

the departaent under 85-Z-301 through 85-2-303 and 85-l-306 
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Individual• assocletione 

partnership, corporation, state agency, political 

subdivision• the United States or any agency thereof, or any 

other entit.y. 

C11) •Political subdivision• .eans any co~r• 

Incorporated city or to.ne public corporation, or district 

created pursuant to state 1- or ot.her public body of the 

state -.powered to appropriate water but not a private 

corporation, association, or gr-pe 

1111 •$enier ludQa In eac:b Judicial dlatrlct• MAps 

tbe JudGe in the district wbp has seryede Mlth or Mithpyt 

lnterruptiMe for t.be lcmgast period of tiMe 

~Llll •waste• .. ans the unreasonable loss of water 

through the design or 

appropriation or water 

negligent operation of an 

distribution facility or the 

application of water to anything but a beneficial use. 

~~ •water• .. ans all water of the state, surface 

and subsurface, regardless of Its character or .anner of 

occurrence, including geother.al water and diffuse surface 

water. 

CUI !Jhttv dlyiliQD" Mans a dniMgtt Malo aa defiped 

in [sacUoo ZJe 

1161 •Mat;M iyclge• MM& a iydQ• as prqy jdcd fqr in 

(sections 1 thropgb 10)• 
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Llil •Mater .. s\er• .. in• a .. st•r as prgyjded fgr jo 

l•ection• 1 thrgugb JQ)• 

t'""' .ll.ll •well • -•ns any artificial opening or 

excavation in the ground, however •ad•• by which groundwater 

is sought or can be obtained or through which it flows under 

natural pressures or is artificially withdrawn.• 

Section 30. Section 85-2-112• "CAe is a•ended to read: 

•as-2-112. Departeent duties. The depart.ent shall: 

Cl) enforce and administer this chapter and rules 

adopted by the board under 85-2-113; 

(Z) prescribe procedures, for•s• and require.ents for 

applications. peraits• certificates, declarations• clajes of 

exiatlng right•• and proceedings under this chapter and 

prescribe the lnfor.atlon to be contained in any 

application• declaration• claie of existing rlghta or other 

doc:u.ent to be filed with the depart-nt under this chapter 

DDt. lnconslsteot with tba r!Hiuire•ots of this chapter; 

(3) es&eblisb apd keep in its Helena office a 

centralized record •¥stea of all existing rjgbts and a 

public record of per•ltse certificates, declarations• ~ 

of existing rights• applications, and other docueents file~ 

in Its office under this chapter; 

{4) cooperate with, assist. advise, and coordinate 

plans and activities with the federale state. and local 

agencies in aatters relating to this chapter; 
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(5) upon request by any persont cooperate .lthw 

assist, and advise that person in aatters pertaining to 

measuring water or filing declarations with the departeent 

QL_£Jajms of exjstjog rjght$ with a di&trict coyrt under 

this chapter." 

Section 31• Section 85-2-113• MtAo Is aeended to read: 

•ss-2-113· Board powers and duties. (1) The board •ay 

prescribe fees or service charges for any public service 

rendered by the departeent under this chapteF, Including 

fees for the filing of applications or for the issuance of 

permits and certificates. There shall be no fees for the 

filing of declarations or for •or ac:t 1 oo t-akao br t-he 

depart-sent- at- t-he reQuest Of tbe Mater Judge or fgr the 

issuance of certificates of existing rights• 

(2) The board aay adopt rules necessary to l~leeent 

and carry out the purposes and provisions of this chapter. 

These rules aay include but are not li•ited to rules to: 

{a} govern the Issuance and ter.s of interia peralts 

authorizing an applicant for a regular perelt under this 

chapter to begin appropriating water iaaediately, pending 

final approval or denial by the departeent of the 

application for a regular perelt; 

(b) require the owner or operator of appropriation 

facilities to install and aaintaln suitable controlling and 

aeasurln9 devices; 
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(c) require the owner or operator of appropriation 

facilities to report to the departeent the readings of 

eeasuring devices at reasonable Intervals and to file 

reports on appropriations; and 

(dl regulate the construction• useo and sealing of 

vells to prevent the wasteo conta•inatlono or pollution of 

groundwner• 

(3) The board s~ll adopt rules providing for and 

governing teeporary e .. rgency appropriations. without prlor 

application for a per•lt1 necessary to protect lives or 

property.• 

Section 32• Section 85-Z-11~, ~Ao is a .. nded to read: 

•85-2-11~· Prevention of waste. (11 If the 4epart .. nt 

ascertains, by a .. ans reasonablf considered sufficient by 

ito that a person is wasting water, using water unlawfu1ty 1 

or preventing .,..ter froa -1ng to another person having a 

prior right to use the sa.., It aay pvtition the district 

court •uperyislng t-he dl•trlwatlgn of water aagng 

appropriators frow the source tol 

(a) requlate the controlling ~orks of an appropriation 

as aay be necessary to prevent the wasting or unlawful use 

of water or to secure water to a person having a prior right 

to Its use; Or" 

{bt order the person wasting. unlawfully using. or 

interfering with another's rightful use of the water to 
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ce.se end desist fro. doing so and to take such steps as •ay 

be necessary to r ... dy the wasteo ynlawful useo or 

interference. 

CZJ The de~rt .. nt. -y attach to the controlling -rks 

a written notice, properly dated and si91'edo setting forth 

the f~t ttt.t the controlling works have b .. n properly 

regulated by ito which noti~e shall be legal notice to all 

persons lntwested In the approprlatioa or dhtrlbutloa of 

the -ter. 
(3J The depart..nt _,. also dlr~t its own attorney or 

r..-.t ~«tor-y general or cOunty attorney to bring 

s•lt to ~oln such wast•• unlawful usew or IRterfer-.ce.• 

Section 33. Section 85-Z-~1, ltCAo Is a•nct.d to read1 

•a5-z-4cn. 

first in tl .. 

appropr latl on 

Priority. (1) As between appropriators• the 

Is the first In right• Priority of 

cto.s not include the right to prevent changes 

by later appropriators In the condition of water occurrence, 

such as the increase or d~rease of stre .. flow or the 

lowering of a water tableo artesian pressure, or water 

levelo if the prior appropriator can reasonably exercise his 

water r lght under the changed conditions. 

(2) Priority of appropriation •ada under this chapter 

dates fro• the filing of an application for a per•it with 

the depart .. nto except as otherwise provided In 85-2-301 

through 85-2-303o 8S-2-306o 85-2-310131• and 85-2-313. 
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13) Priority of appropriation perfected before ~uly 1o 

19l3o shall be deter•ined as provided In e§-~8~~~--~h 

85-i-i~· part 2 qf thi$ chapter.• 

Section 34• Section 85-2-o\06o MCAo is a .. nded to read: 

•es-Z-o\CI6• District court supervision of water 

distribution• (lJ The district courts shall supervise the 

dlstributioa of water a.ang all appropriators. This 

supervisory autherlty includes the supervision of all water 

ca..iasloners appol.ted prior or subsequent to ~uly 1o 1973. 

The supervision shall be governed by the principle that 

first In tl .. Is first In right• 

(l) Wheft • ••ter distribution controversy arises upon 

• source of water In which existing rights have not been 

deterelned according to 85 z zet~hre•gh &5-~-z~ part 2 of 

thla cblpt•rw any party to the controversy •ay petition the 

district court for relief• ~he 6epe1t.-nt-s~~-be-serwed 

w+~~s-+ft-eny-proceeding -.nder--t~s--s~see~•on--end 

~~. wi~ln•e reeeeR.-te ~••• ~hereef~er.-~~he-eoa'~ 

•he~ her -+t-+Menft--+tt-+U-4+11Cre~ i-w-rittrin-e-reesoneb_,.e 

t+.aw-te ~gin preeeedin~• ~o-deter•ine-e~~+ftg--,+gh~--+n 

~-seareew -+n-eeeerdenee-w+th-per~-z-~-ttris-ehe~,.-~he 

depert:-n~ .. yw-+~dee1 i-•-~-ftee--preeeed+ngs--~e 

de~re+ne--~~--r~--+ft--~he--soereew-+n~r.ene-es-e 

~in ~e proceeding• The district court fro• which 

relief is sought eay grant such injunctive or other relief 
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which is necessary and appropriate to preserve property 

rights or the status quo pending the depart .. nt&s-dee+s+on 

-~~Aer-te-~e~ne-e~~~ft~-+n-the--,oeree--or--tfte 

deperteent•s--dee+s+on-~~PTQfte-et-e-p~y,-..-~-e&Se 

•ey-bew-Y+-~depert-M d-s- ftet--pflle~-te--ettt:e+n--e 

dete1"111+nei:+on--of'---+st+ft1)""~.,~-~d+n~-eoaft-heH 

settle-only-the-e&fttro~y-~tween the-Pftrt+e'S lssuonce of 

1be_flnal decree. 

(3) A controversy between appropriators fro• a source 

which has been the subject of a general deterainatlon of 

existing rights under es-~at throegft 85-~~ part 2 pf 

this chapter shall be settled by the district court which 

issued the final decree. The order of the district court 

settling the controversy aay not alter the existing rights 

and priorities established in the final decree. In cases 

involving peraits issued by the departaant. the court .ay 

not a.and the respective rights established In the per•its 

or alter any teras of the per•lts unless the per•its are 

inconsistent or interfere with rights and priorities 

established in the final decree. The order settling the 

controversy shall be appended to the final decree. and a 

copy shall be filed with the depart .. nt. The depart .. nt 

shall be served with process In any proceeding under this 

Zit subsection. and the depart .. nt •ay• in its discretion. 

25 Intervene in the proceeding.• 
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Section 35. Codification. (1} Sections 1 through 10 of 

this act ere Intended to be codified as an Integral part of 

Title 3• and the provisions contained in Title 3 apply to 

this act. 

(2) Sections 11 through 27 are intended to be codified 

as an Integral part of Title as. chapter z. part z. and the 

provisions contained in Title 85• chapter z. apply to ~his 

act• 

C3J If the provisions of this act are not codified as 

stated above. the code caa.lssioner shall add to ~he MCA• if 

necessary. statutory language to convey the intent of this 

section. 

Section 36. Severability. If a part o~ this act is 

invalid• ell valid parts that are severable froa the Invalid 

part reaaln in effect. Jf a part of this act Is invalid in 

one or ~re of Its applications. the part reaalns in effect 

in all valid applications that are severable fro• the 

invalid applications. 

Section 37• Repealer. 

85-2-210• ~CA. are repealed. 

Sections 85-Z-201 through 

Section 38. Effective date. This act is effective on 

passage and approval. 

-End-
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