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SENATE BILL NO. 39
INTRODUCED BY HAZELBAKER, GOQODOVER

BY REQUEST OF THE CODE COMMISSIONER

IN THE SENATE

January 6, 1979 Introduced and referred to
Committee on Business and Industry.

On motion, Senators Hazelbaker
and Goodover were added as
authors to the prefiled bill.

January 22, 1979 Committee recommend bill
do pass and be placed on
Consent Calendar. Report adopted.

January 23, 1979 Printed and placed on members'
desks.

January 24, 1979 Consent Calendar discussion.

January 25, 1979 Consent Calendar, do pass.

Transmitted to second house.

IN THE HOUSE

January 26, 1979 Introduced and referred to
Committee on Business and
Industry.

March 1, 1979 Committee recommend bill be

be concurred in as amended.
Report adopted.

March 2, 1979 Second reading, concurred in.

March 5, 1979 Third reading, concurred in
as amended.



March 6,

March 7,

March 8,

1979

1979

1979

IN THE SENATE

Returned from second house.
Concurred in as amended.

Second reading, amendments
adopted.

Third reading, amendments
adopted. Sent to enrolling.

Reported correctly enrolled.
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1 SENATE 8ILL NOs. _39 1 goods directed to 3 warehousemany carrier or other person
2 INTRODUCED BY - o 2 who in the ordinary course of business issues warehouse
3 BY REQUEST UF THE LODE COHMISSIONER 3 receipts or bills of ladinge

& 4 (e} "Oocuaenmt™ w=eans document of title as defined in
5 A BILL FOR AN ACT EMTITLED: “AN o7 0 GENERALLY REVISE AND 5 the-general-—datintc o $r-Ehaptor~3-$30-1-201£33]%.

& CLARIFY THE LAW RELATIMS TL TRADE AND COMMERCE; AMEMDING & {f} ™Gcods™ aeans all things which are treated as
7 SECTIONS 30-7-102¢ 3G-7-21Ce 30-9-125: 30-10-231, 20-~11-~115s T movable for the purpozes of a contract of storage or
] 30-12~1002y 30-13-133: 30-14-142: 30-15-22&¢ AND 30-14-3506&: 3 tiansportaticne.

e MCA; AND REPTALING SECTIONS 8T7-17GS. 84-2805 THROUGH E] igi Zissuer® means 2 ballee wihw isswas a3 docusaat
10 4-2812+ AND 85-20) THROUGH 85-20G8s RalaMe 1947.% 10 excapt that in relation to an unaccepted delivery corder it
11 11  2=3ans  the person who orders the possessor of goods to
12 8E IT ENACTED BY THE LEGISLATURE OF THE STATE OF HONMTAKA: 12 delivaers Issuer includes any persca for shoa an agent or
i3 Section 1. Section 30-7-102s ¥CA; is amended to resdg:s 13 employee purporis to act in issuing a document if the agent
14 *310-T-102« Definitions and index of definitionss (1) 15 or employce nas real or apparent authority to issue
15 In this chapters unless the context otherwise requiras? 15 docunentsy notwithstanding that the {ssuer recelwed no goods
1s {a) "Bailze" wmeans the person who by a warehouse ie or that the goods were misdescribed or that in any other
17 receipty bill of ladin; or other document of title 17 raspect the agent or esmployee violated his instructionsa,

18 acknowledjes possession of goods and contracts to deliver 13 {h}) “¥Warehouseman® is & person angaged in the business
172 thet. i9 of storing goods for hirce

20 {b) ™Consignee™ means the person named in a bill to 29 {2} Other definitions applying to this chapter or to
21 whos or to whose order the bill promises delivery. 21 specifiad parts thereof; and the sections in which they
22 {c) ®Consignor® wmeans the person named in a bill as 22 appear ara:

23 the person froe whom the goods have been rececived for 23 *Duly negotiate®. 30-7-501,

24 shipmente 24 ®Person entitled under the documemt®. 30-7-§03(4}.

25 {d} T®Oelivery order™ means 3 written order to deliver 25 (3) Definitions in other chapters applying tec this
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chapter and the sections in which they appear are:

*Contract for sale". 30-2-106.

"Overseas®s 30-2-323.

*Receipt® of goods. 30-2-103.

{4} [In addition (haepter 1 contains qeneral definitions
and principles of construction and interpretation applicadle
throughout this chapter.®

Section 2. Section 30-7-210e MLAs is amended to read:

*30-7-210« Enforcessnt of warehouseman®s Jlien. (1)
Except s provided in subsection (2)s 3 warehousesan®s lien
may be enforced by public or private sale of the goods in
bploe hlock or in parcelsy at any time or place and on any
teras which are commercially reasonables after netifyiag all
persons known to claim an interest in the goods. Sweh Iha
notification must include a2 statement of the amount due, the
nature of the proposed sale and the time and place of any
public sale. The fact that a better price could hove been
obtained by a sale at a different time or in a different
method from that selected by the warehouseman is not of
Itself sufficient to establ ish that the sale was not made in
a commercially reasonable manners. 1f the warehouseaan either
sells the goods in the usual manner in any recognized sarket
therefory or if he sells at the price current in such market
at the time of his saley or if he nas otherwise sola in

conformity with commercially reasonable practices among
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sealers in the type of goods solds he has sold in a
comsercially reasonabls wanner. A sale of more goods than
apparently necessary *o ba offered to insure satisfaction of
the obligation is not comsercially reasonable except im
cases covered by the Hreceding sentence.

(2) A warehousenan®s lien on joods other than goods
stored by a merchant in the course of his business aay be
enforced only as follows:

{(3) AlY persons knosm to claim an interest in the
goods swst be notifiede.

{(b) The mnotification must be celivered in person or
sent by registered or certified letter to the last known
address of any person to be notifled.

{c) The motification sust include an itemized
statement of the claims 2 description of the goods subject
to the liens a demand for payment within 3 specified time
not less than 10 days aftcer receipt of the notificatione, and
a conspicucus statesent that unless the claim is paid within
that time the goods will be advertised for sale and sold by
auction at a specified time and places

{d) The sale must conform to the terms of the
notificatione

{e) The sale must be held at the nearest suitable
place to that where the goods are held or storede

(F) After the expiration of the time given in the

-4
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notificationy asn advertisemznt of the sale must be publishea
once & week for 2 weeks consacuiively in 2 newspaper of
general circulation whare thz sale is to be heldo The
cdvertiseaent susi ingclude 3 dernrip’.lon of the goodse the
name of the perscon on wilose aCCdint Lney are being helde and

the time and plate uf the sales The sale must take nlace a3t

Teast 15 days afuer the first pubtication. IFf thare is nec

fial

newspaper of general circulistion where the sale is o s
helds ithe adverticemesnt sust be gosted at  least 10 days

before the czle im not less than six conspicucus places in

3

the neighborhtod of the proposed salee

{2} Before any sale pursuant o this seciiaon  any
person claiming 2 right in ths goolts B2y pay tha z=:cunt
necessary to satisfy the jien and i1he reasonable azpenses
incurred wadar tnis sectione In that event the goods sust
not be solde Dut Bust be rexained Dy the warahous&a
subject to the terms of the receipt and this chapters

{4) The warehouseman aay buy at any public sale
pursuant to this section.

{53 A purchaser ia good faith of goods sold te anfoerce
a warehouseman®s lien takes the goods fr2e of any rights of
perscns against whom the lien was valide despite
noncompliance by the warehouseman with the reguiresents of
this sectione

{6) The warchouseman @ay satisfy his lien from the
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proceeds of any sale pursuaat to this section but aust hoid
the baltancee if anyy For dellivery on demand to any person to
vhom he would have been bound to detiver the goodss

{TY Tne cights piovigad by this section shall ba in
addivion to all other rights 31vowed by 1ax 20 & <or2dicor
anzinst hils debtoro

(8} HWher= a 1liea is on goods stored by & zerchant in
the coursa of his business the llen ©ay be enfoerced in
sccavdance with sither cubseetisa {L: 5% £2)e

{9} The warshousemsdn ds Yisbls for damages caused by
7aiiure to comply with the fequiressnts for sale under th's
section and in case of wiltivul violation s liable For
convarsionas™

fection 3. Section 30--105¢ HLAs is smended to reoad:

@30-9-105. Cefinitions and index of definizions. (L}
En this chapter nless th: context otherwise requives:

(al Paccount dzbiud® means the person who is obligated
on an 2ccoumty chattel papere contract right or general
intangible;

{b}) ©=Chatzel paper® means 3 writing or writings which
evidence both a zonetary obligation and a security intverest
in or a Jease of specific goodso When a transaction is
evidenced both by such a security agreesent or a lease and
by an instrusemt or & series of instrumentsy the group of

WTitings taken together constitutes chattel paper;
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security intarest, and iecludes accoumtss cantract rights
and chattel papey which have beon s5>Vd;

(4]} “"Debtor™ seans the persen ulho OwWesS paFseat oOF
other performsmce of the obl igatien securmds; whether or mot
he owns of Ros rigits in the collateral, and includes the
seller of axcommtse castract rights or chattel paper. here
has the debtor and the sunsr of the collasteral are sot the
sSame persesy the teors “debter” seans tha ouper of the
collateral in any provision of the chapter deoaling with the
collaterals the obligor im any provisien dealing with the
obligatione and may include both where the cowtext so
requires;

{2} *“Oocusemt™ wmecans docwment of title as defined in
the-ganersd—definttions—of-Ehapter—2—{30-1-201 {15)%;

{f) "™Coods® includes 311 things which are aovable at
the time the security interest attaches or which are
fixtures (30-9-313})¢ Dut does not include moneys documentsy
instramantse accountses chattel paper, gemeral intamgidles,
centract rights and other things ia actiome “Goods™ also
imelwde jocludes the unborn yoong of amimals amd growing
crops;

(g} “Instrusemt® means a negotiable instsrument
{defined in 30-3~104)+ or @ security (defined ia 30-8-102)

orf any other writing which evidences a right to the payment
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c. aoney and ix mat teol? = sacarity sgresmant or lemse »ad
is of a type which is ia erdinary course of bMusimess
transferved by @elivery with any necessary endorseseat or
assigumant 3

i} "Socwrity agressest” Neans an agreamsnt which
creates or pravides for a secwr ity intarest;

() “Secsred party™ sean;: 2 lendere wmmliler eor other
porson in wiose fawssr there is a security iaterests
incloding a porion te wom LCountss Contrect Trights eor
chattel popar bowe boes elds When the holders of
cbligsrtions isswed under an indemture of trust: equipaent
trust agresamant of the like afe represented by a trustee or
other persan: the representative is the secured party.

(2) Sther efinitions applying to this chapter and the
sections in which they appear are:

“Account™. 30-9-186.

“Consumer goods™. 30-9-109(1).

Contract right®s 30-9-106.

"Equipaent®. 30-9-109§{2).

*Farm products™. 30-9-10%(3).

“GCaneral intangibles™. 30-9-10¢6.

“Inventery®. 30-9-109(4)«

"Lien creditor®. 30~9-301{3).

"Preceeds®. 30-9-306{1).

"Furchase money seturity interer:i%, 30~9-107.

-
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{3} The following definitions in other chapters apply
to this chapters

"Check®e 30-3-~10%0

“gontract Tor sale%e 20-2-1050

“hiolder in dus course®o 30-3~3CZo

SHnte e 30341 %c

vsziee 3G—2~10f&a

(&3 In addition Chazpier 1 contains general Iefiminisns

and principies of construtiior &nd InterPreuntidn applicabie
throughout thiz chopiere?
S@ecticil %o Section IC-I0-D0i; RLAc ig Beendsd ¢ CeIGT
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o 4transact Business in thic 3tene @5 a2 brelar-dnaler ac
salesoane @xcent (o wraansactiboz  exempt uwndsr  3L0-105¢
untess H2 s reglstered wundesr pavis 1 througt 3 of this
chapteres It is unlawful for 2my porson %o wwansact Dusieass
in this state as an invesinert adviser unicsss

() he &s so registered under parts 1 Siwough 3 of
this chapter;

(b} he is registered as a broker-deaier under ports 1
through 3 of this chapteri or

(<) Ris only clients in this stzte are investernt
companiesy as defindd in the lnvesteent (Company Act of 1540.

or insurance companiesec
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(2) A broker-dealer or a s3issmany acting as an agent
for anm issuar of as an agent ¥Yof 2 brokwr-dealer in the
offer or salc of securities for an Issusre of an  investeant
agwisar eay apply for rogistraticon by Filing with the
commissiconer an applicstion in such fore &c Uw Tomsissicrar
prescribas and payazaw of the fee preccribad in 30-10-20%
Cxcep.. for purcons in the csploy of brokercge Flrrs gowernad
B ihe ragulstions o7 @z secwrlitles ant oRchINgGS
compisalong a1l sgliceesn ocust be lega?! rooldedts of this

stote apd maesztc have ectvalily cosided fm this sezte for a

cmerled of ot ezt B yead meuw prios to tho dase  of

sppticarion Tor voglzsraticae The c<Comicsiunsr @3ye u3on
reguest ond Tor geed Lonse Fhows: Dy en appllicenis wmalve tha
Fesldancy rosuircTent. Satosman s=ik2ll alse Fitlo oith Cheo
cacnisslonsr & bond of 3 suvrety coopony duely sulhsrizcs  te
¢ranieoet busliness i thls siste: Thoe bond shall ke in the
sum of 35:00G: payable to i suste of flaxisna ang
cornditioned upor the faithfu) coopllence uith the provisions
of parts 1 theough 3 of his chantero asnd pravide that cpan
failure to 3o cooplyc the salescan shall be ltiabic to any
and a%i persons che =ay suffer toss by recasom theroofe

(3} The appliczticn shall contcin uhatever informatian
the commissionar CeQuiras.

{i4) If nc denial orcder is in effect and no proceeding

is pending unser subsection {8} of this sectiong

-10-
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registration becomes effective at noon of the 30th day after
an application is fileds The commissioner ma3y specify an
earlier effective dates and he pay by order ‘defer the
effective date for an additional &0 days. The effective day
after the filing of any amendmeat shall be moon of the 30th
day thereafter unless otherwlse sccealerated by - the
commissioner.

{5) Registration of a broker-dealers salesmans or
investment - adviser shall be effective until :March 1
following such registration and may be renewed. The
registration of a salessan Is not effective during any
period when he Is not associated with an issver or a
registered broksr-dealer specifisd In his application. When
a salesmsan begins or terainates s connection with an l.ssuer
or registered broker-dealers the salessan and the issuer or
broker-dealer shall promptiy notify the coamissioner.

(6) Ragistration of a broker-dealer,  salesmanme or
investment adviser may be renewed by filing with the
commissioner prior to the expiration thereof an apptication
containing such nformation 3s the coamlissioner may require
to indicate any material change in the inforeation contalned
in the original application or any renewal applicasion for
registration as a broker-dealery salesmans or investsent
adviser filed with the comsissioner by the applicant,

payment of the prescribed feey 3ndy in the case of a

-51-

~N

Y] w

- o

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0VOS/0X

oroker~dealeres hy filing @ financial statement showing the
financial condition of such broker—-dealer as of a date
within 90 days. A registerad broker-dealer or investesent
advisar may file an application for registration of a
successorys to become effective upon approval of the
commissioner.

(7T} Every registered bioker—dealer and investaent
adviser shall nake and keep such accounts and other records,
except with respect to securities exempt under 30-10-104(1),
as may be prescribed by tha cosmmissioner. Al1l records so
required shall be preserved for 3 vyears unless :the
commissioner prescribes otherwise for  particular types of
records. All the records of a registered broker-dealer or
investment adviser are subject at any time or from time to
timm to such: reasonable periodice specialy or other
examinations, within - or uithout this states by
representatives of the commissionere as the commissioner
conslders necessary or appropridte in the public interest or
for the protection eof investors.

(8) The commisslioner may by order denys suspende or
rovoke registration of any broker-dealers salessans or
investment adwiser if he finds that the order is in the
public .interest and that the applicant or registrant ore in
the case of a broker—dealer or investment advisers any

partnere officere or:director:

-12-



w

9 @ =~ @ v

10

12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 0008/01

{a) has filed am application for reqistration m&cr
this section whichs as of Its effective date or as of any
date after filing in the case of an order denying
effectivenessy was incomplete In any wmaterial respect -or
containdgd any statesent which wasy, in the light of the
circumstances under which it was made, false or aeisleading
with respect:  to any material fact;

{b) has wilifully vielated or willfelly failed to
comply. with .any provision of parts. 1 through 3 of. this
chapter or a predecessor law or any rule or order under
parts 1 throcugh 3 of this chapter or a predecessor law}

{c) has been coavicted of any misdemeanor involving a
security or any aspact of tha securities business or any
felony;

{d) is persanently or temporarily enjoined by any
court of competent jurisdiction fros engaging in or
continuing any conduct or practice involving any aspect of
the securities business;

{e) is the subject of an order of the commissioner
denyings suspendings or revoking registration as a
broker—-dealers salessans of investment advisers;

{F) is the subject of an order entered within the past
5 years by the securities administrator of any other state
or by the federal securities and exchange commission denying

or revoking registration as a broker-dealer or salesmsan or
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the substantial equivalent of those terms as defined in
parts 1 through 3 of this chapter or is the subject of an
order of the federal securities and exchange commission
suspending or expelling him from a national securities
axchange or national securities association registered under
the Securities Exchange Act of 1934 or is the subject of a
United States post office fraud orders but:

(i) the commissioner m2y not inastitute a revocation or
suspension proceeding under this subssction {f) more than 1
year from the date of the order relfied on3 and

(i) he may not enter any order under this subsection
I{f) on the basis of an order unless that order was based on
facts which would currently coastitute a ground for an order
under this section;

(g) has sngaged in dishonest or unethical practicds in
the securities business;

t(h) is insolventy, either in the sense that his
Tiabilities exceed his asscts or in the sense that he cannot
meet his obligations as they satures but the commissioner
®ay not anter an order against & broker-dealer or invastmsent
adviser under this subsection {h) without a finding of
insolvency as to the broker-dealer or investment adviser;

{i) has not complied with a condition imposed by the
commissioner under subsection (8) of this section or is ot

qualified on the basis of such factors as traininge
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experiences or knowledge of the securities business; dr

{J} has failed to pay the proper filing fees, but the
commissioner may enter only a denial order under this
subsection (j)» and he shall vacate any such order when the
deficiency has been corrected. The commissioner say by order
sumsarily postpone or suspend registration pending final
determination of any proceeding under this sectione

{9} Upon the entry of the order under subsectien (8)
of this sections the commissioner shall promptly notify the
applicant or registrants 2s well as the employer or
prospective amployer if the applicant or registrant is a
salesmany that it has been entered and of the raasons
therefor and that If requested by the applicant or
ragistrent within 15 days after the receipt o'f the
commissioner®*s notification the aastter will be promptly set
down for hesringes If a0 hearing is reguested within 15 days
and none is ordered by the commissionary the order will
remaln in effect until it Is modified or vacated by the
commissioner. 1If a hearing is requested or ordereds the
commissionkery after notice of and opportunity for hearings
may affirme modifys or vacate the order.

{10) If the commiscioner finds that any registrant or
applicant for registration is no Jonger in existence or has
ceased to do businass as 2 broker—dealery investmant

advisery or sadlesman or is subject to an adjudication of
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sanial incompetionce or to the control of a cosmittees
CoNsServators or guardian or cannot be located aftar
reasonable searchks the commissioner may by order cancel the
registration or applications®™

Section 5. Section 30-11-115¢ MCAs is amended to read:

®30-131-115« Unifora Commercial Code overrides. The
provisions of this frartd shed¥ do not apply to exchanges
subject to the Unifor: Commarc-al Code."

Section 6. Secticy 30-12-1002y MCAs is amended to
reads:

®30-12-1002. Enforcement of parte The department of
business regulation shall enforce this parte The department
shall have access to all places of bDusinessy factoriesy
storesy and buildings used for the manufacture or sale of
paints or other products described in 30-12-1001. The
departsent wmay purchase and open any packages Cany jars tub
tiuber or other receptacle containing any - of the articles
described in 30-12-1001 and found during an inspection.”™

Section 7. Section 36-13-133¢ MCAy is amended to read:

*30-13~133. Transfer. The owner of any product of the
mind or of any representation or expression thereof aay
transfer his property lintarast in the same.™

Section 8. Section 30-14-142y M({Ay is amended to read:

®30-14-142. Penaltias. (1} Any A person who viclates

the terms of an injunction issuved under 30-14-111 shall

-16~-
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“forfeit and pay to the stale 2 civil penalty of not wmore

than $10+000 per violation. For the purposes of this
sections the district court issuing aa Injunction retains
Jjurisdiction and the cause shall be continuedy and in such
cases the department acting {n the name of the state Eay
petition for recovery of civil penzitios.

{2) In eny an action brought under 30-14-1ily if the
court finds that a person is wildlfully wusing or has
willfully used a2 methods acty or practice declaged unlawful
by 30-14-103, the departmsents upon petition to the courte
®ay recover on behalf of the state a civil penalty of not
more than $500 per violation.

(3) #ny A person who engages in a fravdulant course of
conduct declared unlawful by 30-14-103 shall upon conviction
be fined not more than 529000y imprisoned for not sore than
1 yeary or bothe in the discretion of the courte Mothing in
this subsection limits any other provision of this parts

(4) For purposes of this sectiaony 2 willful vioclation
occurs whem the party comsitting the violation knew or
should have known that his conduct was 2 violation of
30-14-103.%

Secticn %« Section 30-14~2245 MCAy is zmended to read:

030-14-22%0. Penaltiese {1} Except as otherwise
provided in this sections a persons whether as principale.

agantes officery or directors who violates any of the
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provisions of 230-14-205 through 30-14-218 is guilty of a
misdemesnor for each single violation and upon coaviction
thereof shall be fined not less than $100 or more than
$1500C or imprisoned for a term not to exceed & noonthse oOF
bothe

23— ~vioretion-——o0f— — 3-8~ 285~ a-—punichiodI o0y
+uprisonmont—in-the—courty—jeii—~for-a—-perdod-not——Ieas——than
2 houre—or——tore—tRtr-—i--year-—or-ty-find-net-excacding
$259069—er-botito

t3912) ¥hen there Is a violation of 30-14-216+ in
addition to the penality specified In muhxgcting (1)s the
court before which & coavictlion Is had shalle within 10 days
after judgeent of conviction is givens forward a certificd
copy of the judgment to tha department of agriculture and
that department shall rovoke any license isswed to the
person S0 convicted. In such c2s¢ no new licensq may be
granted to the person whose lticense i3 revokede or to anyome
either directly or indirectly engaged with hia in cuch
businessey for a pariod ¢f 1 yeer.™

Section 10. Section 30-14-506¢ CAy is amendod to
reads: )

*30-14-506- Repayment tc buyer - retention of goods
by buyare {1} Encept 2s provided in this section: wizhin 10
days after a personal solicitation sale hias been canceled or

an offer to purchase revckeds the seller shall tender to tha
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buyer any paysants made by the buyer and eny note of g
other evidence of indabtedness.

t2) If <the down payment includes goods traded iny the
condition
as when received by the seller. If the seller fails to
tender the goods as provided by this sections the buyer aay
elect to recover an amount equal to the trade—in allovance
stated in the agreement.

(3) If the seller refuses within the period prescribad
by subsection (1) to return the cash down paysenat of 9goods
tendered as down payments he shal?l be liable to the buyer
for the entire down paymenty and if the buyer is successful
in his action therefors the court shall also award his 3100
plus reasonable attorneys® fees and costse

t4) Unti) the seller has complied with this sections
the buysr may retain possession of goods deliverad to hia by
the seller and shall have a lien on the goods in his
possession or control for any recovery to which he asay be
entitled.”

Section 11. Repealer. Sections 67-2T05, A-2805
through 84-2812s and 85-201 through B5-208y ReCeN. 1947
are repealed.

-End-

-19~-
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1979 Legislature
Code Commissioner Bill - Summary

SEEAEE_Bill No. 39

AN ACT TO GENERALLY REVISE AND CLARIFY THE LAW RELATING TO
TRADE AND COMMERCE.

(This summary does not include discussion of routine form or
grammatical changes.)

Scction 1. 30-7-102. Crammatical change - makes the
scction consistent with the uniform act (U.C.C.).

Scction 2. 30-7-210. "block" is the correct spelling
and 1is used in the uniform act.

Section 3. 30-9-105. "includes" is grammatically
correct and consistent within the statute. Makes the section
consistent with the uniform act.

Scction 4. 30-10-201. The amendment makes it clear

that a broker—-dcaler is required to filc a financial statement.

Section 5. 30-11-115. "part" was bracketed in recodi-
fication beccause 1t is technically an incorrect reference.
In recodification, Chapter 5 and Chapter 1 of Title 74,
R.C.M. 1947, werc placed in part 6 of Chapter 11, Title 30,

MCA.

Chapter 5 dealt with exchanges, and Chapter 1 dealt
with sales and sales agreements. 1In the statute "part" was
"chapter" and rcferrcd to Chapter 5 of Title 74, R.C.M.
1947. The word "part" now refers to the former Chapter 1 of
Title 74, R.C.M. 1947, as well as to the former Chapter 5 of

Title 74, R.C.M, 1947.

Since 30-11-115 limits its application to exchanges,
there is no substantive change by using "part".
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Section 6. 30-12-1002. Amendment allows inspectian of
tubeg of paint.

Section 7, 30-13-133. The word "property" is changed
to "interest" which is the more precise term.

Section 8. 30-14-142. Addition of "shall be" makes
the statute's meaning clear. Also makes minor grammatical
changes.

Section 9. 30-14-224. The amendment elimipates con-
fusion about the double penalty provision in subsectians (1)
and (2) for a violation of 30-14-205.

Section 10. 30-14-506. The amendment mgkes the meaning
of the statute clear - that all cvidence of indebtedpess is
to be returned to the buyer.

Section 11, ©7-1705, R.C.M. 1947, is not necessary
since the subject is covered by 30-2-402 in the Upiform Com-
mercial Code.

84-2805 through 84-2812, R.C.M. 1947. These sections
relating to trading stamps were declared unconstitutiopal by
Garden Spot Market, Inc. v. Byrne, 141 Mont. 382 {1963).

85-201 thraqugh 85-208, R.C.M. 1947. These sections
comprising the Fair Trade Act of 1937 were declared ungon-
stitutional by Union Carhide and Carbon Corp. v. Skaggs
Drug Center, Inc., 139 Mont. 15 (1961).




46th tegislature

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0008/01

Approved by Committee
on Business and Industry

ENA' BILL _NODe 33
INTRODUCED BY

BY REQUEST DOF THE CODE COMMISSIONER

A BILL FOR AK ACT ENTITLED: "AN ALT TO GENERALLY REVISE AND

CLARIFY THE LAW RELATING TO TRADE AND COMMERCE; AMENDING

SECTIONS 30-7-102¢ 30-7-210¢ 30-9-105¢ 30-10-201y 30-11-115,
30~12-1002¢ 30-13~133¢ 30-14-142¢ 30-14-22&%y AND 30-14-506¢
MCA; AND REPEALING SECTIONS 67-1705s 84-2805 THROUGH

84~-2812¢ AND 85-201 THROUGH 85—208¢ ReCeMs 194T7.%

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section les Section 30-7-102¢ MCAs is amended to read:
»30-7-102. Definitions and index of definitionse (1)

In this chapters uniess the context otherwise requires:

{a) ™Bailee™ means the pers;n who by a warehouse
receipte bill of 1ladin; or other document of title
acknowledjes possession of goods and contracts to dei iver
thenme.

(b) ®Consignee™ means the person named in a bIlI? to
whom or to whose order the bill promises delivery.

{c) *Consignor® means the person named in a bill as
the person from whom the goods have been received for
shipmente

(d} ®Delivery order® means a written order to deliver
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goods directed to a warehousemans carrier of other person
who in the ordinary course of business issues warehouse
receipts or bills of ladinge

{e} "Documwent™ means document of title as defined in
the—generai—definition—in-Ehepter-3—¢30-1-201£135) Y.

{f} “Goods® aeans all things which are treated as
movable for the purposes of a contract of storage or
transportation.

{g) “issuer™ means a bailee who Issues a document
except that in refation to an unaccepted delivery order it
®2ans the person who orders the possessor of goods to
delivere Issuer includes any person for whom an agent or
employee purports to act in issuing a docusent if the agent
or employee has real or apparent authority to issue
documents, notwithstanding that the issuer received no goods
or that the goods were misdescribed or that in any other
respect the agent or esployee violated his instructions.

(h) ®Warehouseman® is a person engaged in the business
of storing goods for hireae.

{2) Dther definitions applying to this chapter or to
specified parts thereofs and the sections in which they
appear are: '

“Duly negotiate¥. 30-7-501.

"Person entitled under the document®. 30~T-403({4).

(3) Definitions in other chapters applying to this

_z-
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chapter and the sections in which they appear are:

"Contract for sale. 30-2-106e

"Overseas®, 30-2-323.

"Receipt® of goodse 30-2-103.

(4) In addition Chapter 1 contains general definitions
and principles of construction and interpretation applicable
throughout this chapter.®

Section 2. Section 30-7-2310¢ MCAy is amended to read:

*30~T-~210. Enforcement of warehouseman®s lien. (1)
Except as provided in subsection (2)s 3 warehousesan®s lien
say be enforced by public or private sale of the goods in
dioe hlock or in parcelsy at any time or place and on any
terms which are cosmercially ressonables after notifying al)
persons known to clais an interest in the goodse Sweh JIhg
notification sust include a statement of the amount due, the
nature of the proposed sale and the time and place of any
public sale. The fact that a better price could have been
obtained by a sale at a different time or in a different
method from that selected by the warehouseman is not of
itself sufficient to establ ish that the sale was not made in
a commercially reasonable sanner. If the warehousesan either
sells the goods In the usual sanper in any recognized market
therefore or if he sells at the price current in such market
at the time of his sales or if he has otherwise sold in

conformity with coamercially reasonable practices among

—3-
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dealers in the type of goods solds he has sold in a
commercially reasonable mannere. A sale of wmore goods than
apparcently necessary to be offered to insure satisfaction of
the obligation is not commsercially reasonable except in
cases covered by the preceding sentencee

{2) A warehousesan®s lien on yoods other than goods
stored by a merchant in the course of his business may be
enforced only as follows:

ta) All persons known to clais an interest iIn the
gJoods must be notifieds.

{b} The notification must be delivered in person or
sent by registered or certified Tetter to the last known
address of any person to be notified.

i<} The notification must include an itemized
statement of the claime a description of the goods subject
to the liene a demand for payment within a specifiad time
not less than 10 days after receipt of the notificatione and
a conspicuous statesent that unless the claim is paid withir
that time the goods will be advertised for sale and scld by
auction at a specified time and place.

{d) The sale aust conform to the terms of the
notification.

{e) The sale must be held at the nearest suitable
place to that where the goods are held or storede

(f) After the expiration of the time given in the

—4=
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notifications an advertisement of the sale must be published
once a week for 2 weeks consecutively in a newspaper of
general circulation where the sale is to be helde The
ajdvertisement must include a description of the goodss the
name of the person on whose account they are being helds and
the time and place of the sales« The sale must take place at
least 15 days after the first publication. If there 1Is no
newspaper of general circulation where the salte is to be
helds the advertisement must be posted at least 10 days
before the sale in not less than six consplicuous places in
the neighborhood of the proposed sale.

(3) Before any sale pursuant to this section any
person <laiming a right in the goods mdy pay the amount
necessary to satisfy the lien and the reasonable expenses
incurred under ti.is sectione In that event the goods must
not be soldy but must be retained by the warchouseman
subject to the teras of the receipt and this chapter.

(4) The warehouseman may buy at any public sale
pursuant to this sectione

(5) A purchaser in good faith of goods sold to enforce
a warchouseman®s lien takes the goods free of any rights of
persons against whom the lien was valide despite
noncompliance by the warehouseman with the requiresents of
this sectione

(6) The warchouseman =ay satisfy his Tien from the

-5-
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proceeds of any sale pursuant to this section but sust hold
the balances if anye for delivery on desand to any person to
whom he would have been bound to deliver the goodse.

{7) The rights provided by this section shall be in
addition to all other rights allowed by 1aw to a creditor
against his debtore

{3) Mhere a lien is on goods stored by a merchant in
the course of his business the lien may be enforced iIn
accordance with either subsaction (1) or (2).

(9} The warwhouseman is liable for damages caused by
failure to coaply with the requiresents for sale under this
section and in case of willful violation is liadle for
conversion.™

Section 3. Section 30~9~-105¢ MCAs is amended to read:

*30-9-105. Definitions and index of definitions. (1)
In this chapter unless th2 context otherwise requires:

{3) “Account debtor™ means the person who is obligated
on an accounts chattel papers contract right or general
intangible;

{b) ®Chattel paper™ means a writing or writings which
evidence both a monetary obligation and a security . interest
in or a Vlease of specific goodse When a transaction is
evidenced both by such a security agreement or a Jease and
by an instrument or a series of instrumentss the group of

writings taken together constitutes chattel paper;

- SB837
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{c) *Collateral™ wmeans the property subject to a
security interesty and includes accountse contract rights
and chattel paper which have been sold;

(d) "Debtor™ mcans the person who OwesS paysent or
othar perforsance of the cobligation secureds whether or not
he ouns or has rights in the collateraly and includes the
sellar of accountss contract rights or chattel paper. Where
Khen the debtor and the owner of the collateral are not the
sawme persony the term "debtor® means the owner of the
collateral in any provision of the chapter dealing with the
collateraly the obligor in any provision dealing with the
obligations and may include both whére the context so
requires;

{e)} *Document™ means document of title as defined In
the-genersi-definitions-of-Chepter—3-430-1-2014{15}%3

(f) “Goods™ includes a3l things which are movable at
the time the security interest attaches or which are
fixtures (30-9-313)¢ but does not include moneys documentss
instrumentse accountse <chattel papers general intangibles,
contract rights and other things in acticne ®Goods® also
inctude jocludes the unborn young of animals and growing
crops;

{g) *"Instrusent®™ weans a negotiable instrument
{defined in 30-3~104)s or @ security {defined in 30~-8-102)

or any other writing which evidences a right to the paysent
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of money and is not itself a security agreement or lease and
is of a type which is in ordinary course of business
transferred by delivery with any necessary endorsement or
assignment;

{h) “Security agreesent® wmeams an agreement which
creates or provides for a security interest;

(i) "Secured party®™ means a lenders seller or .other
person in whose favor there is a security interest,
including 2 person to whom accountsy contract rights or
chattel paper have been soldes When the holders of
obligations issuwed under an indenture of trusty equipment
trust agreement or the l1ika are represented: by a trustee or
other persons the representative is the secured party.

{2) Other definltions applying. to this chapter and the
sections in which they appear ares

"Account®s 30-%-106.

*Lonsumer goods®e. 30~9-109({1l).

"Contract right™e 30~-9-106.

®Equipment®. 30-9-109(2).

"Farm products®. 30-9-109(3).

%General intangibles®. 30-9-106.

*Inventory®e 30-9-109(4}«

®lLien creditor®s 30-9-301{3).

"proceeds™s 30-9-306{1).

"Purchase money security interest™. 30-9-107.
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{3) The following definitions in other chapters apply
to this chapter:

sCheck™. 30-3-104%.

=Contract for sale®. 30-2-106.

"Holder in due coursa®e 30-3-302.

*Note®. 30-34104.

®"Sale”. 30-2-106.

{4#) 1In adgdition Chapter 1 contalns general defiaitions
and principles of construction and interpretation applicable
throughout this chaptere.®

Section 4. Section 30-10-201¢ NLAy Is amended to read:

®30-10-201l. Registration of broker-dealersd salesmans
and investment adviserses (1) It Is unlawful for any person
to transact bdusiness In this state as a broker—dealer or
salesmane except i.. transactions exempt under 30-10-105¢
unless he is registered under parts 1 through 3 of this
chaptere It is unlawful for any person to transact Dbdusimess
in this state as: an Investment adviser unless:

{a) he 1s so registered wunder parts 1 through 3 of
this chapterg

(b) bhe is registered as a broker-dealer under parts 1
through 3 of this chapteri or

{c) his only clisats Iin this state are investment
companiesy as defindd lﬁ the Investment Company Act of 1940y

or insurance companies.
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{2) A broker—dealer or a sdlesmany acting as an agent
for an issuer or as an agent for a broker—dealer in the
offer or sale of securities for an issuery or an investesnt
adviser may apply for registration by filing with the
commissioner an application in such fors as the commissioner
prescribas and payaent of the fee prescribed iin 30-10-209.
Except for persons in the employ of brokerage firss governed
by the regulations of the secwrities and exchange
commissions 211 salesmen must be Tegal residents of this
state soad sust have actually resided In this state for a
period of at least 1 ‘year next ‘prior ‘to the date of
application  for ‘registrations ‘The coamissioner saye .upon
request and for good cause shown by an applicant, walve the
residancy regquirement. Salessen shall also file with' the
commissioner a bond of a surety company duly authorized to
transact business in this state. The bond shall be in the
sus of $5,000, payable to the state of Montana and
conditioned upon the falthtful compliance with the provisions
of parts 1 through 3 of this chapters and provide that wpon
failure to so complys the salesman shall de liable to any
and all persons who may suffer loss by reasom thereof.

{3) The application shall contain whatever imformation
the commissioner requires.

{%#) If no denial order Iis in effect and no proceeding

Is pending undar subgection s) of this section,

il S&39
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registration becomes effective at noon of the 30th day after
an oapplication is fileds The commissioner may specify an
earlier effective dates and he may by crder ‘defer the
effoctive date for an additienal 60 dayse. The effective day
after the filing of any amendmeat shall be moon of the 30th
day thereafter unless otherwise accalerated by - the
commissioner.

{5) Registration of a broker—dealere salesmaney or
invastuent - adviser sRI! be effective until March 1
following - such registration and wmay be renewed. The
registration of a sales-a;n is not effective during any
period -hln he is not associated with an isswer or a
registered broXer—dealer specified in his application. When
a salesman begins or terminates a connection with an ‘Issuver
or registered broker-dealars the ialessan and the issuer or
broker-dusier shall prosgptly nokify the commissioner.

{6) Registration of a broker-dealer,  salesmame oOF
investaent adviser way be remewed by filing with  the
commissioner prior to the expiration thareof an application
containing such nformation as the commissionsr msay require
to indicate any material change in the information contained
in the original application or any remewal application for
registration as a broker—dealery salesmsany or investsent
adviser filed with the commissioner by the applicant,s

payment of the prescribed feey ands in the ctase of a
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broker~dealers by filing a4 financia¥ statement showing the
financial condition of such broker—dealer as of a date
within 90 dayse A registerad broker—dealer or investment
advisar may file an application for registration of a
successors to becoms effective upon approval of the
commissioner.

{7) Every registered broker-dealer and investsent
adviser shall make and keep such accounts and other recordss
except with respect to securities exempt under 30-10-104(1)s
as may be prescribed by the cossissioner. A1l records. so
required shall ba  preserved for 3 years unless @ the
commisslioner pl"cscrlbns otherwise for  particular types of
recordse AlYl tha records of a registered broker—dealer or
investment adviser are subject at any time or fros .time to
timgk to such reasonable periodice speciale or other
oxaminotions, within - or withost this states by
representatives of the cosmissionery as the commissioner
considaers necessary or appropridte in the public interest or
for the protection of lnvestorse

{8) The commissioner may by order denys suspends oOF
revoke registration of any broker-dealars salesmany or
investment adviser if he finds that the order is in the
public - Interest and that the applicant or registrant ore in
the case of a broker-dealer or investment advisers any

partners officers or:director:
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{a) has filed am application for registration under
this section whickhiy as of Its effective date or as of any
date after filing in the case of am order denying
effectivenessy was incomplete in any material respect or
contained any statement which wasy Iin tho light of the
circumstances under which It was madey false or wsisleading
with respect to any wmaterial fact;

{b) has willfully viglated or willfully failed to
comply with any provision of parts 1 through 3 of this
chapter or a predecessor law or any rule er order under
parts 1 through 3 of this chapter or a predecessor law}

f{c)} has been comvicted of any . aisdesesnor Iavolving a
security or any aspect of the securities business or any
felonyj

{d) is permi--2ntly or temporarily enjoined by any
court of competent Jjurisdiction from engaging in or
continuing any conduct or practice involving any aspect of
the securities business;

(e) is the subject of an order of the commissioner
denyingy suspendinge or revoking registration as a
broker—-dealers salesmane or investment adviser;

(f) is the subject of an order entered within the past
S years by the securities adainistrestor of any other state
or by the federadl securities and exchange commission denying

or revoking registration as a broker—dealer or salaessan or
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the ssbstantial equivalent of those terms as defined in
parts 1 through 3 of this chapter or ls the subject of an
ordar of the federal securities and exchange comsission
suspending or expelling him from a national securities
exchange or national securities association registered under
the Securities Exchange Act of 1934 or is the subject of a
United States post office fraud ordere but:

(i) the comsissioner sy not Instityte & revocation or
suspens ion proceeding undar this subsection {f) wore than 1
year from the date. of the order relled on} and

{if) he may not enter any order under this ssbsection
If) on the basis of an order unless ‘that order wes based o
facts which would currentliy constitute 8 ground for an order
under this section;

1{9) has sngaged in dishonest or unethical practices in
the securities business}

th) is insolventy elther in the sense that his
lishilities exceed his assets or in the seanse ‘that he cannot
meet his obligations as they satures but the comsissioner
®ay not enter an order against a3 broker-dealer or inwestesent
adviser under this subsection {h) without a f_lnding of
insolvency as to the broker-dealer or investment adviser;

{i}) has not complied with a condition imposed by the
commissioner under subsection (8) of this section or Is not

qualified on the basis of such factors as traininge

-14~ 5537‘
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experiencey or knowledge of the securities business; or

t}J) has failed to pay the proper filing feey But the
commissioner may enter only a denial order under this
subsection (j)e and he shall vacate any such order when the
deficiency has been corrected. The commissioner may by: order
summar ily postpone or suspend registration pending final
determination of any proceeding under this section.

{9} Upon the entry of the order under subsaction (8)
of this sections the commissioner shall prosptly motify the
applicant or raegistrante as well as the employer or
prospective amployer if the applicant or registrast is a
salessany that it has been entered and of the reasons
therefor and that If requested by the applicant or
registrant within 1S days after the receipt of the
commissioner®s notification the matter will be promptly set
down for hearings If no hearing is requested within 15 days
and none Is ordered by the commissionares the order will
remain  in effect until it is sodifled or vacated by the
commissionere If a hearing is rvequested or orderede the
commissionery after notice of and opportunity for hearings
wmay affirme modifys or vacate the corder.

{10) If the commissioner finds that any registrant or
applicant for registration is no longer in existence or has
ceased to do businass as a broker-dealery investment

advisere or salessan or is subject to an adjudication of
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mental incompetence or to the control of a cosmitteey
conservators or guardian or cannot be located after
reasonable searche the commissioner may by order cancel the
registration or application.”

Section 5« Section 30-11-115¢ MLAs is amended to read:

*30-13-115« Uniform Commercial Code overrides. The
provisions of this fpartj shel¥ dg not apply to exchanges
sub ject to the Uniform Commercial Code."

Sectionf 6« Section 30-12-1602y MCAsy is amended to
read:

“30-12~-1002. Enforcesent of parte The departwent of
business regulation shall enforce this part. The department
shall have access to all places of businesse factoriese
storess and buildings used for the manufacture .or sale of
paints or other products described in 30-12-1001le The
departmsent may purchase and open any packages cany jare tub
tubde or other receptacle containing any of the articles
described in 30-12-1001 and found during an inspection.®"

Section Te Section 30-13-133¢ MCAs is amended to read:

*30-13-133. Transfer« The owner of any product of the
mind or of any representation or expression thereof may
transfer his prepercy intgrsst in the same.”

Section 8. Section 30-14—142y NCAy is amended to read:

*30-164-142. Penaltias. (1) #ny A person who violates

the terms of an injusction issuved under 30-14-111 shall
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- forfeit and pay to the state a civil penalty of not more

than $10,000 per violation. For the purposes of this
sectiony the district court issuing an injunction retains
jurisdiction and the cause shall be continuedes and in such
cases the departmsent acting in the name of the state mesy
petition for recovery of civil penalties.

{(2) 1a emy an action brought under 30-14~11ls if the
court finds that a person is willfully using or has
willfully used a methods acte oOr practice declared unlawful
by 30-14-103y the departments upon petition to the courte
may recover on behalf of the state & civil penalty of not
more than $500 per violation.

13) #ny A& person who engages in & fraudulent course of
conduct declared unlawfu) by 30-14-103 shall upon conviction
be fincd not more than $2¢000s lmprisoned for not more than
1 yeary or boths In the discrotion of the court. Nothing in
this subsection 1imits any other provision of this parte

{4y For purposes of this sections a willful violation
occurs when the party coesitting the  violation knew or
should have known that his conduct was a violation of
30-14-103."

Section 9« Section 30-14-224¢ MCAy is amended to read:

*30-14-224. Penalties. {1) Except as othernise
provided in this sections a persons whether as principal,

agents officers or directory who violates any of the
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provisions of 30-14~205 through 30-14-218 is quilty of &
misdemeanor for sach single violation amd upon conviction
thereof shall be fimed not less than $100 or more than
$14000 or imprisoned for a term not to exceed & mwonthse or
bothe

t2—A——vietuation—of-—-30-24~205~ie—punishedVe-—by
+uprisonment—in-the-coumy—jaii-for-a—perdod-not—iess—-than
24— NOUre—or——nore——thon—i-——year--er-tip-find-not—exceesding
2259000 r-eor—-bothe

£3512) When there Is a violstion of 30-184~-216, iIn
addition to the penalty specified in subssctionh {1)s the
court before which a conviction is had shally within 10 days
after juagsent of conviction is givens forward a certified
copy of the judgment to the departsent of asgriculture and
that department shall revoke any license Iisswed to the
pérsoa so convicted. In such case no neéw license say be
granted to the person whose license is revokedy or to anyome
sither directly or indirectly engaged with his in such
businessy for & period of 1 year.”

Section 10. Section 30—-14-506¢ MCA, is amended to

read:

*30-14-506. Repayment to buyer -=— retention of goods
by buyers (1) Except as provided in this section, within 10
days after a personal solicitation sale has been canceled or

an offer to purchase revokeds the seller shall tender to the
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buyer any payments made by the buyer and any note eof pgof
other evidence of indebtedness.

t2) If the down payment includes goods traded ines the
goo-ds shall be tendered in sudbstantially as good condition
as when received by the seller. If the seller fails to
tender the goods as provided by this sections the buyer asay
elect to recover an amount equal to the trade—-in allowance
stated in the agresmente.

{3) 1f the seller refuses within the period prescribed
by subsection {1} to return the cash down paysent or goods
tendered as down paymenty he shall be liadble to the buyer
for the entire down paymsents and if the buyer is successfwl
in his action therefors the court shall also award him 3100
plus reasonable attorneys® fees and costse

{4) Unti) the seller has complied with this sections
the buyer may retain possession of goods delivered to him by
the seller and shall have a 1lien on the goods In his
possession or coatrol for any recovery to which he asay be
entitled."

Section 11« Repesalers Sections 6T-1T05, 84—2803
through 84-2812s and 85-201 through B5-208s ReCeM. 194Te
are repealed.



HOUSE OF REPRESENTATIVES
March 1, 1979

Business & Industry Committee amendments to Senate Bill 39,
3rd Reading Copy, as follows:

1. Page 18, line 1.

Following: "provisions of"

Strike: "30~14-205"

Insert: "30-14~-206"

2. Page 18.

Following: line 9

Insert: " (2) A violation of 30-14-205 is punishable by

imprisonment in the county jail for a period not less than
24 hours or more than 1 year or by fine not exceeding
$25,000, or both."

Renumber: subsequent subsection.

AND AS AMENDED
BE CONCURRED IN
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SENATE BILL NO. 39
INTRODUCED BY HAZELBAKERe+ GOODOVER

BY REQUEST OF THE CODE COMMISSIONER

A BILL FOR AN ACT ENTITLED: ®AN ACT TO GENERALLY REVISE AND
CLARIFY THE LAW RELATING TO TRADE AND COMMERCE; AMENDING
SECTIONS 30-7-102¢ 30-7~-210+ 3G-9-105+ 30-10-201+ 30-11-115,
30-12-1002+ 30-13-133s 30-14-142y 30-14-224+ AND 30-14-506
MCA; AND REPEALING SECTIONS 6T7-1705, © B84-280%5 THROUGH

84-2812+ AND 85-201 THROUGH 85-208+¢ ReleMe 194T."

BE IT ENACTED BY THE LEGISLATURE OF YHE STATE OF MONTANA:
Section le Section 30-7-102y MCA, is amended to read:
"30-7-102. Definitions and index of definitionse (1)

In this chapters unless the context otherwise requires:

(a) “"Bailee™ means the person who by a warehouse
receipte bill of lading or other document of title
acknowledges possession of goods and contracts to deliver
them.

{b} "Consignee™ means the person named in a bitl teo
whom or to whose order the bill promises deliverye.

(¢} “Consignor™®™ means the person named in & bill as
the person from whom the goods bhave been received for
shipmentae

(d) "Delivery order™ means a written order to deliver
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goods directed to 3 warehousemans carrier or other person
who in the ordinary course of businass issues warehouse
raeceipts or bills of ladinge

(e} “Document™ means document of title as defined in
the-general-definrtion-+n—Chepeer—-1-¢30-1-201L15)%.

{f) "Goods™ ameans all things which are treated as
movable for the purposes of a contract of storage or
transportations

{g) "Issuer®™ wmeans a bailee who issues a document
except that in relation to an unaccepted delivery order it
means the person who orders the possessor of goods to
delivers Issuer includes any person for whom an agent or
employee purports to act in issuing a document if the agent
or eaployee has rea! or apparent authority to issuve
documentss notwithstanding that the issuer recCeived no goods
or that the goods were misdescribed or that in any other
respect the agent or employee violated his instructions.

(h) ®darehouseman™ is a person engaged in the business
of storing goods for hiree.

(2} Other definitions applying toc this chapter or to
specified parts therecfs and the sections in which they
appear are:

"0uly negotiate%. 30-T7T-501.

"Person entitled under the document™, 30-7-403(4)e.

{3) DODefinitions in other <chapters applying to this

-2- s 39
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chapter and the sections in which they appear are:

=Contract for sale“. 30-2-106.

"Overseas™. 30-2-323.

"Receipt™ of goodse 30-2-103.

{4) 1In addition Chapter I contains general definitions
and principles of construction and interpretation applicable
throughout this chapter.”

Section 2« Section 30-7-210s MCAs is amended to read:

*30-7-210. Enforcement of warehouseman®s liens (1)
Except as provided in subsection (2)s a warehouseman®s lien
may be enforced by public or private sale of the goods in
bioe flaock or in parcelss at any time or place and on any
terms which are commercially reasonables after notifying all
persons known to claim an interest in the goodse Sueh Ihe
notification must include a statement of the amount dues the
nature of the proposed sale and the time and place of any
public sales The fact that a better price could have been
obtained by a sale at a different time or in a different
method from that selected by the warehouseman is not of
itself sufficient to establish that the sale was not made in
a commercially reasonaple manners I[f the warehouseman either
sells the goods in the usual! manner in any recognized market
therefory or if he sells at the price current in such market
at the time of his saley or if he has otherwise sold in

conformity with commercially reasonable practices among
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dealers in the type of goods solde he has sold in a
commercially reasonable manner. A sale of more goeds than
apparently necessary to be offered to insure satisfaction of
the obligation is not commercially reasonable except in
cases covered by the preceding sentencee

{2) A warehouseman®s lien on goods other than goods
stored by a wmerchant in the course of his business may be
enforced only as follows:

{a} All persons known to claim an interest in the
goods must be notified.

tb) The notification must be delivered in perscn or
sent by registered or certified letter to the 1last known
address of any person to be notified.

{c) The notification must include an itemized
statement of the claimy 3 description of the goods subject
to the tiene a demand for payment within a specified time
not less than 10 days after receipt of the notifications and
a conspicuous statement that unless the claim is paid within
that time the goods will be advertised for sale and sold by
auction at a specified time and places

{d) The sale must conform to the terms of the
notificatione

{e) The sale must be held at the nearest suitable
place to that where the goods are held or storede

(f) After the expiration of the time given in the

—&~- 5B 39
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notifications an advertisement of the sale must be published
once a week for 2 weeks consecutively in a newspaper of
general circulation where the sale is to be heltds The
advertisement must include a description of the goodss the
name of the person on whose account they are being helds and
the time and place of the sales The sale must take place at
least 15 days after the first publication. If there is no
newspaper of general circulation where the sale is to be
helds the advertisement must be posted et least 10 days
before the sale in not less than six conspicuous places in
the neighborhood of the proposed sale.

13) Before any sale pursuant to this section any
person claiming a right in the goods may pay the amount
necessary to satisfy the lien and the reasonable expenses
incurred under this section. In that event the goods must
not be solds but must be retained by the warehouseman
subject to the terms of the receipt and this chaptere.

{4) The warehouseman may buy at any public sale
pursuant to this sectione

{5) A purchaser in qood faith of goods sold to enforce
a3 warehouseman®'s lien takes the goods free of any rights of
persons against whom the lien was valids despite
noncompliance by the warehouseman with the requirements of
this sectione

{6} The warehouseman may satisfy his lien from the
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proceeds of any sate pursuant to this section but msust hold
the balances if any, for delivery on demand to any person to
whom he would have been bound to deliver the goodse

{7y The rights provided by this section shall be in
addition to all other rights allowed by law to a creditor
against his debtor.

(8) where a lien is on goods stored by a merchant in
the course of his business the tien may be enforced in
accordance with either subsection (1) or (2).

{9) The waréhouse-an is liable for damages caused by
failure to comply with the requirements for sale under this
section and in case of willful wviolation is liable for
conversion.™

Section 3. Section 30-9-105., HCA, is amended to read?

"30-9-105. Uefinitions and index of definitionse (1)
In this chapter unless the context otherwise requiress

{a) ™Account debtor™ mcans the person who is obligated
on an accounts chattel papers contract right or general
intangible;

{b}) ™®Chattel Dpaper” means a writing or writings which
evidence beth a monetary obligation and a security interest
in or a3 lease of specific goodse When a transaction is
evidenced both by such & security agreement or a3 lease and
by an instrument or a series of instrumentss the group of

writings taken together constitutes chattel paper;

-6- 58 39
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{c) "Collateral® wmeans the property subject to a
security interesty and includes accountse contract rights
and chattel paper which have been sold;

(d) *“Debtor® means the person who owes paysent or
other performance of the obligation secureds whether or not
he owns orf has rights in the collaterals and includes the
seller of accountse contract rights or chattel péper. Where
Hhen the debtor and the owner of the collateral are not the
same persons the term “"debtor" means the owner of the
collateral in any provision of the chapter dealing with the
collateraly the obligor in any provision dealing with the
obligationsy and may include both where the context so
requires;

{e) *=Document™ wmeans document of title as defined in
the-gensral-definitions-of-Ehepter-1-130-1-2011131%;

{f) "Goods™ includes all things which are movable at
the time the security interest attaches or which are
fixtures {30-9-313)+ but does not include moneys documentss
instrusentse accountss chattel paper: general intangibles,
contract rights and other things in actione ™"Goods®™ also
+netude jprludes the wunborn young of animals and growing
cropss

(9) "Instrument®” maans a negotiable instrument
{defined in 30-3-104})s or a security {defined in 30-8-102)

or any other writing which evidences a right to the payment
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of money and is not itself a security agreement or lease and
is of a type which is in ordinary course of business
transferred by delivery with any necessary endorsement or
assignment;

th) ™Security agreement” means an agreement which
creates or provides for a security interest;

(i) ™“Secured party™ means a lenders seller or other
pers;n in whose Ffavor there is a security intereste
inctuding a person to whom accountss contract rights or
chattel paper have been solde wWhen the holders of
obligations issued under an indenture of trusts equipment
trust agreement or the like are represented by a trustee or
other persons the representative is the secured partye.

{2} Other definitions applying to this chapter and the
sections in which they appear are:

*Account®. 30-9-106.

"Consumer goods®™s 30-9-109{1).

*Contract right®, 30-9-106.

“Equipment™. 30-9-109(2).

"Farm products®™e 30-9-109(3).

"General intangibles”. 30-9-106.

"Inventory™. 30-9-109(4).

®Lien creditor™. 30-9-301(3).

"Proceeds™. 30-9-306{1).

"Purchase money security interest®. 30-9-107.

-8- SB 39
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(3} The following definitions in other chapters apply
t0o this chapter:

"Check™s 30-3-104.

*Lontract for sale%. 30-2-106.

"Holder in due course®™. 30-3-302.

*Note"e. 30~3-104.

"Sale®s 30-2-106.

t4) In addition Chapter 1 contains general definitions
and principles of construction and interpretation applicable
throughout this chapteres®

Section 4. Section 30-10-201s MCA» is amended to read:

»30-10-201. Registration of broker-dealerss salaesmens
and investment adviserse (1) It is unlawful for any person
to transact business in this state as a broker-dealer or
salesman, except in transactions exempt under 30-10-105,
unless he is registered under parts 1 through 3 of this
chaptere It is unlawful for any person to transact business
in this state as an investment adviser unless:

(a) he is so registered under parts 1 through 3 of
this chapter;

(b) he is registered as a broker-dealer under parts 1
through 3 of this chapter; or

(c) his only clients in this state are investaent
companiesy as defined in the Investmwent Company Act of 1940

or insurance companiess

-9~ se 39

»>» W N

Y )

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0039/02

{2) A broker-dealer or a salesmans acting as an agent
for an issuer or as an agent for a broker-dealer in the
offer or‘sate of securities for an issuers or an investmsent
adviser may apply for ragistration by filing with the
commissioner an application in such form as the commissioner
prescribes and payment of the fee prascribed in 30-10-209.
Except for persons in the employ of brokerage firms governed
by the regulations of the securities and exchange
commissions all salesmen must be legal residents of this
state and must have actually resided in this state for a
period of at least 1 vyear next prior to the date of
application for registrations The commissioner mayes upon
request and for good cause shown by an applicante: waive the
residency requiremente. Salesmen shall also file with the
commissionar a bond of a surety company duly authorized to
transact business in this state. The bond shall be in the
sum of $5.,000, payadble to the state of Montana and
conditioned upon the faithful compliance with the provisions

of parts I through 3 of this chapters and provide that upon

faiture to so complys the salesman shall be liable to any

“and al persons who may suffer loss by reason thereof.

{3) The application shall contain whatever information
the commissioner requires.
{4) I1f no denial order is in effect and no proceeding

is pending under subsection {8) of this sectiony

-10- 58 39
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registration becomes effective at noon of the 30th day after
an application is filede The commissioner may specify an
earlier effective dates and he may by order defer the
effective date for an additional 60 days. The effective day
after the filing of any amendment shall be noon of the 30th
day thereafter unleass otherwise accelerated by the
commissionere

(5) Registration of a broker-dealers salesmans of
investment adviser shall be effective unti! March 1
following such registration and may be renewedes The
registration of a salessan is not effective during any
period when he is not associated with an issver or a
registerad broker-dealter specified in his application. When
a salesman begins or terminates a connection with an issver
or registered broker-dealers the salesman and the issuer or
brokar-dealer shall promptly notify the commissioner.

{6} Registration of a broker-dealers salessane or
investment adviser may Dbe renewed by filing with the
commissioner prior to the expiration thereof an application
containing such information as the commissioner may require
to indicate any material change in the information contained
in the original application or any renewal application for
registration as 3 broker-dealery salesmans Or investment
adviser filed with the commissioner by the applicant,

payment of the prescribed fees andsy in the case of a
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broker-dealers by filing & financial statement showing the
financial condition of such broker-dealer as of a date
within 90 dayse A registered broker-dealer or investment
adviser may file an application for registration of a
succaessores to become effective wupon approval of the
commissionere

(7) Every registered broker-dealer and investment
adviser shall make and keep such accounts and other recordse
except with respect to securities exempt under 30-10-104(1}.
as may be prescribed by the commissioners All records so
required shall be preserved for 3 years unltess the
commissianer prescribes otherwise for particular types of
records. AlY the records of a registered broker-dealer or
investment adviser are subject at any time or from time to
time to ’such reasonable periodicy specialy or other
examinationss within or without this states by
representatives of the commissionery as the commissioner
considers necessary or appropriate in the public interest or
for the protection of investorse

{8) The commissioner may by order denys suspends or
revoke registration of any broker-dealery salesmans or
investment adviser if he finds that the order is in the
public interest and that the applicant or registrant ors in
the case of a broker-dealer or investment advisers any

partnery officere or director:

-12~- S8 39
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{a) has filed an application for registration under

_ this section whichs as of its effective date or as of any

date after filing in the case of an order denying
effectiveness, was incomplete in any material respect or
contained any statement which wase in the light of the
circumstances under which it was madey false or wmisleading
with respect to any wmaterial fact:

(b} has willfully violated or willfully failed to
comply with any provision of parts 1 through 3 of this
chapter or a predecessor law or any rule or order under
parts 1 through 3 of this chapter or a predecessor law;

{c} has been convicted of any misdemeanor involving 2a
security or any aspect of the securities business or any
felony;

{d} is permanently or temsporarily enjoined by any
court of competent jurisdiction from engaging in or
continuing any conduct or practice involving any aspect of
the securities business;

{e) is the subject of an order of the commissioner
denyings suspendings or revoking registration as a
broker -dealers salesmans Or investment adviser;

{f) is the subject of an order entered within the past
S years by the securities administrator of any other state
or by the federal securities and exchange commission denying

or revoking registration as a broker-dealer or salesman or
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the substantial equivalent of those terms as defined in
parts 1 through 3 of this chapter or is the subject of an
order of the federal securities and exchange commission
suspending or expelling him from a national securities
exchange or national securities association registered under
the Securities Exchange Act of 1934 or is the subject of a
United States post office fraud ordery but:

{i} the commissiongr may not institute a revocation or
suspension proceeding under this subsection (f) more than 1
year from the date of the order reliad on; and

{ii}) he may not enter any order under this subsection
{f) on the basis of an order unless that order was dased on
facts which would currently constitute a ground for an order
under this section;

(9) has engaged in dishonest or unethical practices in
the securities business;

(hy is insclvents, either in the sense that his
Tiabilities exceed his assets or in the sense that he cannct
meet his obligations as they wmatures but the commissioner

may not enter an order against a broker-dealer or investament

‘adviser under this subsection {h}y without a finding of

insolvency as to the broker—dealer or investment adviser;
{i) has not complied with a condition imposed by the
commissioner wunder subsection (B) of this section or is not

gqualified on the basis of such factors as trainings
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experiences or knowledge of the securities business; or

(j) has failed to pay the proper filing fee» but the
commissioner may enter only a denial order under this
subsection (j)e and he shall vacate any such order when the
deficiency has been correctede The commissioner msay by order
summarily postpona or suspend registration pending final
determination of any proceeding under this section.

{9) Upon the entry of the order under subsection (8)
of this sections the commissioner shall promptly notify the
applicant or registrants as well as the employer or
prospective employer if the applicant or registrant is a
salesmany that it has been antered and of the reasons
therefor and that if requested by the applicant or
registrant within 15 days after the receipt of the
commissionar®’s notification the na;ter will be promptly set
down for hearinge If no hearing is requested within 15 days
and none is ordered by the commissioners the order will
remain in effect wuntil It is modified or vacated by the
commissioners If a3 hearing is requested or ordereds the
commissionery after notice of and opportunity for hearings
may affirmy, modifys or vacate the order.

{10) If the commissioner finds that any registrant or
applicant for registration is no longer in existence or has
ceased to do business as a broker-dealery investwent

advisers or salesman or is subject to an adjudication of
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mental incompetence or to the control of a cowmittees
cONsSarvators ovr guardian or cannot be located after
reasonable searche the commissioner may by order cancel the
registration or applications®

Section 5. Section 30-11-115¢ MCAs is amended to read:

*30-11-11%. Uniform Commercial Code overridess The
provisions of this fFparti sha3t dg not apply to exchanges
subject to the Uniform Commercial Code.™

Section 6. Section 30-12-1002y MCAs is amended to
read:

"30-12-1002. Enforcement of part. The department of
business regulation shall enforce this part. The department
shall have access to all places of businesss factoriesey
storess and buildings used for the manufacture or sale of
paints or other products described in 30-12-1001. The
department hay purchase and open any packages Cans jars tud
tubee or other receptacle containing any of the articles
described in 30-12-1001 and found during ap inspection.™

Section 7. Section 30-13-133, MCA.» is amended to read:

*30-13-133. Transfer. The owner of any product of the
mind or of any representation or expression therecf may
transfer his preperty jinterest in the same.”

Section 8. Section 30-14-142s MCAs is amended to read:

*30~14-142. Penaltieses (l) Any A person who violates

the terms of an injunction issued under 30-14-111 shall
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forfeit and pay to the state a civil penalty of not more
than $10,000 per violatione For the purposes of this
sections the district court issuing an injunction retains
jurisdiction and the cause shall _be continueds and in such
cases the department acting in the name of the state wmay
petition for recovery of civil penaltiess

(2) in eny ap action brought under 30-1&-1llsy if the
court finds that a person is willfully wusing or has
willfully used a methods acts or,practice declared unlawful
by 30-14-103s the. departments upon petition to the courts
may recover on beghalf of the state a civil penalty of not
more than $500 per violations

(3} Any A person who engages in a fraudulent course of
conduct declared unlawful by 30-14-103 shall upon conviction
be fined not more than $2+000+ imprisoned for not more than
1 years or bothe in the discretion of the court. Nothing in
this subsection limits any other provision of this parte.

(#} For purposes of this sectione a willful violation
occurs when the party committing the violation knew or
should have known that his conduct was a violation of
30-14-103.%

Section 9. Section 30-14-224, MCA, is amended to read:

"30-14-224, Penaltiese (1) Except as otherwise
provided in this sections 2 persons whether as principals

agenty officery or directory who violates any of the
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provisions of 38-34-285 30-14-206 through 30-14-218 s
guilty of a misdemeanor for sach single violation and upon
conviction thereof shall be fined not less than $100 or more
than $1+4000 or imprisoned for a term not to exceed & monthse
or bothe

t2}--A---viotetion--—pf---30-14-285--+3--punishabte--by
rmprisonment-in-the-county~f0+-for-a-period-not--tess—-then
24--houra-—or--pore--than—-t--year--or-by-fine-not-exceeding
$25v008v-or-boths

423 A VIGLATION QF 230-1%=203 15 . PUNISHABLE __BY
IMPRISONMENT IN THE COUNMTY JAIL FOR _A_PERIQOD MOT LESS THAN
24 HOURS OB MORE TeAN 1 _YEAR OR BY FINE NOI EXCEEDING
3252000, 08 80THa.

3%22313)1 wWhen there is a violation of 30~14=-216y in
addition to the penalty specified in subsection (L)e the
court before which a conviction is had shalls within 10 days
after judgment of conviction is givens forward a certified
copy of the judgment to the department of agriculture and
that department shal) revoke any license issued to the
person so convictede In such case no new license may be
granted to the person whose license is revokedy or to anyone
either directly or indirectly engaged with him in such
businessy for a perlod of 1 year.”

Section 10 Section 30-14~506y MCAs is amended to

read:
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*30-14-506« Repayment to buyer -- retention of goods
by buyere (1) Except as provided in this sections within 10
days after a personal solicitation sale has been cancpled or
an offer to purchase revokeds the seller shall tender to the
buyer any paysents made by the buyer and any note of gr
other evidence of indebtedness.

{2) 1If the down payment includes goods tradéd ins the
goods shall be tendered in substantially as good condition
as when received by the sellere. If the seller fails to
tender the goods as provided by this sections the buyer may
elect to recover an amount equal to the trade-in allowance
stated in the agreement.

{3) If the seller refuses within the period prescribed
by subsection (1) to return the cash down payment or goods
tendered as down payment: he shall be liable to the buyer
for the entire down payments and if the buyer is successful
in his action therefors the court shall also award him 3100
plus ressonable attorneys® fees and costse

(%) Unti! the seller has complied with this sections
the buyer may retain possession of goods delivered to him by
the seller and shall have a tien on the goods in his
possession or control for any recovery to which he may be
entitied."

Section 1l. Repealer. Sections 67-1T705 84-2805

through 84-2812s and 85-201 through 85-208s Rel.Ma 1947,

=19~ SB 39
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are repealed,
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