
January 4, 1979 

April 20, 1979 

SENATE BILL 37 

IN THE SENATE 

Introduced. 

On motion, Senator Lensink was 
added as author to the pre-filed 
bill. 

Referred to Committee on Judiciary. 

Died in Committee. 
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_jl_E:NA_TI:_ BILL NO • .)_7 __ 

INTRODUCED BY 

BY REQUEST OF THE CODE COMMI~SIONER 

A BILL FOR AN ACT ~NTITLEO: "AN ACT TO GENERALlY REVISE AND 

CLARIFY THE LAWS RELAT!Nb TO EVlOENCt•" 

BE IT ENACTED BY THE LEGISLATURE Of TH~ STATE OF MONTANA: 

Section 1. Section 26-1-101• M(Ao is a.ended to read: 

•2b-l-1D1. General definitions. (1) ~ ..... ~r.s;. 

~atjon• js ~ exa~ination of a witness by the party 

producing hi~ ~--deftoa?ft&~ed--the--·d~reet-ewo•~"wt~o"a,• 

~ross-examjoation~ the exa•ination of the sa•e witness 

~p~---~h~---~a•e---•atter by the adverse pdrtyy-~fte 

·~res~-e•s•+"e~•e"•• ~~e---df~ee~---e•e•~fte~+e"---•d~t---b~ 

eo~~+eted--ee+ore--tfte--ero~s-e~e~"et~e"--be~+"s-~"+Pss-~fte 

eo~rt-otherw+se-6+reetsw 

(2) •dud+e+e+--e•+de~e f~n~" ; s the means,.,. 

sa"e~+o"ed-ey-+aw. of ascertaining in a judicial proceeding 

the truth respecting a question of fact. 

( 3) A ~l~Qing guestjon" 2£-~ugvestjv~~~gn~~_g 

question whicn suggests to the witness the answer which the 

exa•ining party desires +s-de"o•~"eted-e-•+ead+"g--quest~e"• 

or--•s~~est+•e--qoest+o"•· 8"-e-d+reet-ewo•+"at+o"-+eed+ftq 

questTOfts-are-ftot-e++ewedy-eweept-+~the-souftd-d+seretTeft-o+ 
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the-~rt-oft~-s~Tel-e+~te~es-.ekTft~-•t-eppear--~ 

the-+ftttr~ts-o+-j~t~e-re~~e-Ttw 

(41 •Proof• is the---e+~---e+---e.+de~~ the 

est~blish•ent of a tact by evidence. 

{5) A •witness• is a person whose decldration under 

oath is received as evidence for any purpos~, whether such 

declaration be •Jde on oral exa•ination or by de~osition 

affidavit.• 

or 

Section 2. Section Z6-l-10Zo MCAo is a.ended to read: 

•26-1-102. Definitions-- kinds of evidence. {1} (a) 

•conclusive evidence• or •unanswerable evidence• is that 

which the law does not per•it to be contradicted. For 

exa•pleo the record of a court of co•petent Jurisdiction 

cannot be contradicted by the parties to it. 

(bl No evidence is by law •ade conclusive 

unanswerable unles~ so declared by ~hT~ $tatyte. 

or 

(2) •cu•ulative evidence• is additional evidence of 

the sa~ character to the saae point. 

{3} •Direct evidence• is that which proves the fact in 

dispute directly, without an inference or presu•ption. and 

which in itself, if true, conclusively establishes that 

f~ct. For exd~vle. it the tact in disput.P. bf'! i..S: an 

aoreeeent, the evidence of a witness who was present and 

witnessed the makinq of it is direct. 

I 'tl (a) "indT~~ Circumstantial evidence• is that 
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which tends to ~stablish the fact in dispute ~y ~roving 

.l.I)Ot,hL'r ~.:nc! ~ wtliCht thou.rh tru•·• 'JJe'i not nt it~" l f 

conclu~ively estdbl i~h thdt fdct but affords an inferenc~ or 

p~esu•ption ot it~ existence. For exa~pl~. d •itn~ss prove~ 

an ad~ission of the party to th~ fact in disput~. This 

prov~s a fact fro~ which the fact in dispute is interred. 

(l>) 

I i l 

+tu~i-r@~1': C.j rcya:;.tuntLl.l ev• dence • s of t-.o k tn·!s: 

inferences; c1nd 

(ii) presu•ptions. 

(~) •Pri•a 

the proot of a 

facie evidence• i~ that which ~uff~ce~ for 

particular fact until contradict~d and 

overcome by other ~vidence. For exaeple, the certificJte of 

a recordinq officer is priaa facie evidence of a r~cord, hut 

it may afterward be rejected upon proof that there is no 

~uch record.• 

Section 3. Section lb-1-105, ~CAo is a.ended to reao: 

•z~:o-1-1oo;. Cpinton evidence dS to s.r~nity. In 

conformity with the ~e~~--p9"0¥•'!ri>-1 cyles of 

e.v&d~U.}Ce, upon d trial evidence •"Y b" qiven of . .til£ 

iJUlQ;O!inll• the [l!'l]fiAn fpr · t,he ogjpjgo bo.:ioll llill.lml 

~ the opini-on of a subscf'ibinQ wit.ne~s tu ~l writtn<Jt­

the v<tli-dity of which is in dispute, resp~>ctin<; ttw ·~M 

s.,nity of the si4ner.i and 

J.U the opini ;n ot a!l i r:t. ~at~· ~~t:f~• r,t:.,.~e-,...,+~ 

a.c:gudj. ot.1nce respect i :~q the ... "~ s~., it y of a ue ( ~on•--'t:M 
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·~-~-~·he &!'ifti- 1!1-eifUJ ~•.,......• 

·Sect ion 4. Sect ion 2b-l-l07, MCA • is -nded to read: 

•2o-1-101. When <tdverse party•s ad•ission of execution 

of a writing sufficient. ~ Ng othe[ .evid«oce of 

e.J1..U.I1tiJln_1eed be giycn when~ 

.Lll evidence is qiven that the p<>rty against whom n 

writinq is offered h~s at any time ad•itted its execution• 

tte--ei:toe~--... .._~-~·-~--. .... etrt'""'-"~-.,..,_-wl'teft..L..;iD.Q 

iZl the ~~~~ wrjt!og 

t~+~-~~ 

Ia! •o[e. tban 30 years Qlai or 

is . ~-~-d---+1'1 

LQ1 one produced fro~ the custody of the adverse party 

and has been acted upon by hi• as genuine.• 

Section 5. Section 2b-1-20lo MCAo is a.ended to read: 

•26-1-201. Ou~stions of law. *+~ Except 4i-Qroyjded jn 

Article 11~-~Cii~ of th~ Mogtaoa cogstitutiono _all 

questions of law, includioQ the ad•issibility of testi•onyo 

the facts preli•inary to such adwissiono the construction of 

statutes and other writinqs, and other rules of evidence, 

e.-e--~o·aut be decr·ded by the court ... and all disc;ussi-ons of 

law <tddressed to it. ·~er-~f'l..,...l<ftewledt?e-·~c-eett1"~+~ 

tty-~tH>~-eotd" • •e~-... ide nee e+----+sen--1'1,. -rt:--+~--~ 

dee+ere~elo l<newte~-~~~ja?T• ~f'lteh i~~-~c-fte~t 

rt.· 
Section b. ~ection 26-l-202, MCAo is aeended to read: 

·4-
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•26-1-202. Questions of fact. A~ Wbeneyer the trjal 

js by lurys all questions of fact.-where t~-tr+e+_.s-&y 

jeryy other than those eentioned in 26-1-201 er@-to ~ be 

decided by the juryy and all evidence thereon +~ ~ be 

addressed to the•• except wheft ~ other~ise provided by ~+~ 

eode ~. Whenever tbe trjal of some or all gf the gypstjons 

gf fact js not by jury• all eyjdeoce tharvon •uit te 

addressed to the trjal c?urto ~__iball de£jde sych 

questions.• 

Section 1. Section 26-1-203, MCAo Is a.ended to read: 

•26-1-203. Who to judge effect ~ dQd value of 

evidence. The jury, subject to the control of the courto +ft 

the-e~ ~peeifie~-+n~s-eo6e? is the judge of the effect 

~ ~ value of evidence addressed to ito except when the 

evidence is declared to be conclusive. Ibg cgurt ii the 

judge gf the effect and yalye of eyjden'e addressed to it•• 

Section a. Section 26-1-301• MCAo is a.anded to read: 

•26-1-301. One ~itness sufficient to prove a fact. The 

direct evidence of one witness who is entitled to full 

credit is sufficient for proof of any fact, except ~;ary 

~d-tr~Oft as otherwise provided by law.• 

Section 9. Section 26-l-30Zo HCAo is a•ended to read: 

•26-1-302. ~itness presu.ed to speak the truth. A 

witness is presu•ed to speak the truth. This presu•ption, 

howevero may be repelled by the eanner in which he 
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testifieso by the character of his testi•ony, by evidence 

affecting his .a~ives ot his character for trutho honesty, 

or integrity, or by contradictory evidence; and the juryL-QL 

\be_ cgurt In the absence gf a lyr~ Is the exclusive judge 

of his credibility.• 

Section 10. Section 26-1-303, HCAo is a~ended to read: 

•26-1-303. Instructions to jury on how to evaluate 

evidence. The jury is to be instructed by the court on all 

proper OCCIJS I ODS .t.b.4t: 

(lt ~~ their pouer of judginq of the effect of 

evidence is not arbitrary but to be exercised with legal 

discretion and in subordination to the rules of evidence; 

(Z) thet ~bey are not bound to decide in confor•ity 

with the declarations of any nu.ber of witnesses which do 

not produce conviction in their •indso against a less nu~ber 

or a~ainst a presu~tion or o~her evidence satisfying their 

•ind$i 

(l) tftet a ~itness false in one part of his testiaony 

is to be distrusted in others; 

(4t thet the testi.any of an accoeplice ought to be 

viewed ~lth distrust.~ e~ 

~ the evidence of the oral admissions of a party 

ought tg ba viewed with caution; 

t§i~ tftet evidence is to be esti~ated not only by 

its own intrinsic weight but also according to the evidence 
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which It Is In the powe~ of one side to p~oduce ano of the 

othe~ to cohtradict; aftd therefore 

t&tL11 tft&t if weaker and less satisfactory evidence 

is offered wheft and It appears that it Is within the power 

of the Rarty to offer stronger and acre satisfactory ~ 

the evidence offered 

should be viewed with distrust.• 

Section 11. Section 26-t-•ot, MCA, Is a8ended to read: 

•z6-1-it01· Who has the burden of producing evidence. 

~he- ~erty ~+n~ the effir .. tiwe ef~he-+99ee-~ prednee 

The initial burden 

of ~-~ producing nidttnc.e is on the party who would 

be defeated if no evidence we~e given on either side. 

Thereafter. the bqrden pf gcpdu,!ng eyideoce Is go the party 

~ wpyld suffer an adyerse findjog agajnst bje in tbe 

absent• gf further eytdence.• 

Section 12. Section 26-t-•oz, MCAo is a8ended to read: 

•26-1-402. Who has the burden of persuasion. Each 

party •~st ~PO¥& ~~ tbt kordeo gf per.uaslao~tg his own 

affi~•atlve allegations: that isw be aust prove tbe•• 

Evidence need not be qlven In support of a negative 

zz allegatfon, except vhP.n ~ueh the 
oeqative ~negation 111 an ---2:!1._ 

2) essential part of ~"'le stat"!'IN!nt of the rlqh": or title on 

2• ~o~tdch the cause of ac ion is fcvnded;r~ ~ot-+tt-~~-

2S ~ever. the exteptlao does ftDt aptly and' ev~n~~-~ 
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l:!e g j YWJ vhen the a 11 eqat ion I s a deni a 1 of the existence of 

a dCKu.enty th • custody of which belongs to the opposite 

paf'ty.• 

Section 13. Section 26-1-ft03• MCA• Is awended to read: 

•z6-1-403. ~nst~uctions to juf'y on standard of proof 

required to meet burden of persuasion. The jury is to be 

inst~ucted ty the cou~t on ~11 proper occasions ~= 

(1) etw~ ~1as the burclen of penvasion: for 

exa-oleo in civil cases the affiraative of the issue eust be 

provecty..;, and 

.LZJ. wtteft yhRDuer the evidence is contradictory • 

whet: her the decision eust. be eade according to t.he 

preponderance of the evidenc~. 8ftd 

ti>t--1:hft-+-~+e+ftfl eese!!l ~tt -st -t.e--~~ 

PLOAf beyond ~ reasonable doubto or soae qtber burden 

gstabljsbad by Jaw.• 

Section lit. Section 26-1-501, MCA, is a.ended to f'ead: 

•26-1-501. Inference defined. An •inference• is a 

deduction Which the rea~on of the jary trier gt f~t wakes 

froe the facts proved• without an express dir~tton of the 

•- to that effect.• 

S.etton 15. section 26-1-601• MEA. is ~d to read: 

•26-l-601. Coeplete list. of conclusive presw~ttons. 

Tbe following presu•ptlons and no ~rs ltf'e 
.,_... 

25 conclusive: 

rl-
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(1) a aalicious and guilty lntento f~o• the delibe~ate 

co .. ission of an unla~ful act for the pu~pose of Injuring 

another; 

( 2) the truth of the facts reel te<ly-i'..--~-reeftri 

in a ~~itten instru•e~ bet~een the parties thereto o~ 

the·i~ successors in inte~est by a subsequent title; but this 

ru+e presu.pt!on does not apply to the ~ecital of a 

consideration; 

(3) the truth Qf a aect~ration• act• or o•jssjpo Qf a 

party• as against that party jn anw Jitjgation arjJjog out 

of $UCb declaration• act• gr o•ission• whenever ~~ b£ 

has, by ~ decla~ationo acto or oaissiono 

Intent I on ally emf- deli be rete I y led another to believe a 

pa~ticular thing true and to act upon such beliefy-fte-~ 

+n-eny-++~i~etlen erlsln~ oat-of saeh dee1ere~ion• -
orisrion be J~er•i t~ed t:o-i'tt+s1-i'r+i: i 

(4) as against a tenant +~~~to-deftyA-tb& 

yaljdity of the title of his landlord at the ti•e of the 

co .. ence•ent of the relation; 

(5) the legjti.acy of the issue of a ~ife cohabiting 

~ith her husband ~ho is not iepotent ~--+ne+~pu~+y 

~~~legitieete; 

(6) the co~rectness of a judgsent or orde~ of a cou~tT 

24 when which js decla~ed by this code to be conclusive; but 

25 such judg.ent o~ o~de~ eust be alleqed in the pleadings if 
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there ee ~ an oppo~tunity to do so; if the~e be ~ no such 

oppo~tunityo the judgaent o~ order eay be used as evidence; 

(7) any othe~ p~esumption ~bicho by statute, is 

exp~essly •ade conclusive.• 

Section 16• Section 26-1-602o MCAo is a.ended to ~ead: 

•26-1-602. Definition and examples of disputable 

presu•ptions. All othe~ presuep~ions ere-~et~~~y-++ 

~redle~edw 41\ey a~e tfeftlllrinfted •disputable 

presuaptions• and aay be controve~ted by other evidence. The 

following are of that kind: 

( 1) thitt-e A pe~ son Is Innocent of c ~I ae o~ ~~on~ .a 

( Z} ti'IO!ft eft An unlawful act was done ~ith an unla~ful 

intent-ta 

(3) ~-e A pe~son intends the ordina~y consequence 

of his voluntary act"ta 

(4) ~-e A person takes ordinary care of his own 

concerns-ta 

(5) t~ ewidenee Evidence ~i11fully suppressed would 

be adverse if produced"ta 

(6) tftet--h+~ Mo~e satisfactory evidence ~ould be 

adve~se f~o• inferio~o being p~oduced if_ weaker_ and_ less 
3~0 -----------------

satj$factorr eyjdence i$ offered and it js within the power 

23 of the ga~ty to otter eore $atjsfactory eyjdenceta 

24 (7) ~~et ~ney aan&y paid by one to another was due to 

25 the latter-t._ 
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(8t ~--e A thing delivered by one to another 

belonged to the latter~. 

(9) ~--en Wban the io5tr"""1 CYidttr¥ jog an 

obligation bel b8•o delivered ~ to the debtor. tb8 

obl i gat.ipn has b-n pal~. 

(lOt ~·lift '··-· 
tL1Qc rent or lnstall.ants have Dean 

paid when a receipt for ~ later rent or !nstaJl~entl is 

produce~ a 

(111 ~~~which a person possesses are 

owned by hi"• 

{12t ~~· j person is the owner of property fr~ 

e•erel•in~ if be exerci1es acts of ownership over it ·or +Pee 

there js co.-on reputation of his ownership~. 

(13) ~· j person In possession of an order on 

hleself for the payaent of aoney.-en QL t~ delivery of a 

thingy has paid the aoney 

accordinglyta 

or delivered the thin<J 

(141 ~· A person acting In a public office was 

regularly appointed to It•• 

(151 ~hat efficie+ Qffjcial duty has been regularly 

perf or-~ .. 

(16) ~----• .6 <:ourt or Jud9- actin(~ as such• whether 

in this state or any 0 ·.her stat;c or c;;u,,try, Wdl. a;:tinq in 

U,e la..ful exercl"e or its or hh ju< i~dictiont"' 

(111 ~-.. --e 1o judicial rec·ordo •hen no< .:onci•Jsove• 
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dOes still correctly deterwine or set forth the rights of 

the parties~. 

(18) ~~--e++ All .atters within an issue were laid 

before th~ jury and passed upon by the~ and. in like 

eanner, ~~ all eatters within a subeission to arbitration 

were laid before th~ arbitrators and passed upon by thetn~.a 

(19) ~~~-~~· eL~ transactions have been fair 

and regular•• 

(20) t~et the Ibe ordinary course of business has been 

follove~ .. 

{21) t~e~ e A prowissory note or bill of exchange was 

given or endorsed for a sufficient consideratl~.a 

(22) ~~-~ -AD endorsewent of a negotiable proeissory 

note or bill of exchange was eade at the ti .. and place of 

.aklng the note or bill•• 

(23) ~~-- A writing is truly date~.a 

(2~) ~A letter duly directed and ~ailed was 

received in the regular course of the eail~.a 

(25) Iller• is • identity of' persons ~- when tllere is 

An identity of' neee ~~ .. 

( 26) ~--• A person not rM!erd f'roe in 1 years is 

deadt.a 

(27) 1'!~-e~tt+e91!eM!e ""•!ec•r• folltJ•ed frc:t~~ a 

belief that the thing acquiesc~ in was conforMable to the 

right or fact•a 

l2-
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{28) ~~h+o~ ~ have happened according to the 

ordinary course of nature and the ordinary habits of lif~£ 

(29) ~-per~ Persgos acting as partners have 

entered into a contract of partnershi~s 

(30) ~~-e A aan and a ~oaan deporting theaselves as 

husband and ~ife havP entered into a la~ful contract of 

aarriage•s 

(31) ~hat-e A child born in la~ful ~edlock. there being 

no divorce froa bed and board• is Jegitiaat~a 

{32) ~~-e A thing once proved to exist continues as 

long as is usual ~ith things of that natur~s 

( 33) ~het~he .lhB 1 a~ has been obeye~s 

13lt t the~ e lloe~~+H-ft~--~-3&-yeet".,-._~<'1 

~~--~ioe; when ~-~eae hes heeo sioee~~y-eeted 

ttJ'Oft---gena I ne tty pers~-I'Hw+ft9--tm-~m-~--+tr~he 

t~~ ~-e A printed and published book purporting 

to be printed or published by public authority ~as so 

printed or publishe~a 

t36til21 ~het-e A printed and published book purporting 

to contain reports of cases adjudged in the tribunals of the 

state or country ~here the book is published contains 

correct reports of such cases•• 

t~~ ~~e A trustee or other person whose duty it 

was to convey real property to a particular person has 
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actually conveyed to hi-.s wfteft--,_~ IbiS presuaption 

apgljes wb&n it is necessary to perfect the title of such 

person or his successor in interest•a 

t~Llil ~he Wb@n there ha$ been uninterrupted use by 

the public of land for a burial ground for 5 years• with the 

consent of the owner and without a reservation of his 

rights. +-s~aap~iwe eoidenee of ~+M~ be int.eod&d 

to dedicate it to the puhlic for that purpos~a 

f;9iLl4l ~~. ~ was & good and sufficient 

consideration for a written contract.• 

Section 17. Section 26-l-607, MCAo is a.ended to read: 

·2~1-607• When writings of a decedent priaa facie 

evidence. The entries and other writings of a decedent• .ade 

at or near the tiae of the transaction~ when t.hg decedegt 

~ In a position to know the facts stated therein• aey-be 

read-es 4L@ prlaa facie evidence of the facts stated 

therelny In the follo~ing cases: 

{1) ~hen the writing or entry was made against the 

interest of the person aaklng it> 

(2) when it vas made in a professional capacity and in 

the ordinary course ot professional conduct; 

(3) ~hen it ~as aade in the perforaance of a duty 

specially enjoined by law.• 

Section 18. Section 26-1-621• HCA• is a~ended to read: 

•26-1-621• Finding of presu~ed death under federal 

-14-
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1 Missing Persons Act priaa facie e¥idence. A writt~n finding 1 

2 of pr _ _. 4eath aade by the soecretary of wery-~M 2 

3 ~t'fttH"Y-of--~..--Y? defense or .tlJU othou officer or 3 

~ eaployee of the United ~tates authorizeu to ~ak~ such .. 
o; findings. pursuant to the federal Hissin·] Persons Act (j6 5 

6 Stat. 14lo 1092o and sa ~tat. 679; ~0 u.s.c. App. Supp. 6 

1 1001-17)o as now or hereafter aaendedo or o duly certifiP.d 1 

" copy of such finding shall be received in any courto office, 8 

9 or other place in this state as priaa facie evidence of the 9 

10 death of the person therein found to be dead and the dateo 10 

11 circuestanceso and place of his disappearance.• 11 

12 Section 19. Section 26-1-622• HCAo Is aaended to read: lZ 

13 •26-1-622. Official reports and records aade pursuant 13 

14 to federal law priaa facie e¥idence. An official written 1olt 

15 report or recordo or duly certified copy thereof. that a 15 

16 person is dgad or alive; aissingyi aissing in actionyi 16 

17 interned in a neutral countryYi or beleaguered, besiegedo or 11 

18 captured by an eneay &r-+,-6ee6-&r-~e++Yeo aade by any 18 

19 officer or eaployee of the United States authorized by the 19 

zo act referred to in 26-l-621 or by any other law of the zo 

21 United States to aake saeeo shall be recei¥ed in any courto 21 

22 officeo or other plac~ in this state ~s priaa facie evidence 2l 

21 that such person i > ~"<~lie_; ,.; ssin<ro~~ ai ss i n<J in .ZJ 

Zit a:tlon.i Interned in ' neutrdi cou<>i.:·y-.i or bele<>queredo 24 

25 l>e5 i egedo or captu•·ed by an enea)· or-,.s-tteed-o, ··~-trii- .~. as Z5 

15-
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the case aay be.• 

Section 20. ~ection Z6-1-802o HCAo is aaended to read: 

•z&-1-BOZ. Spousal pri¥ilege. A husband ca~ be 

exa•ined for or against his wife without her consent or a 

wife for o•· against her husband without his consent; nor can 

eithero du:ing th~ earria~e or after~ard, bey exawjned 

without the consent of the othery eMewined as t.o any 

coa.unication •aae by one tn the other during the aarriage-..a 

bft ~~TVTI Ho~eygr. tbe priyjlege granted by this 

section does not. apply ~ lD a ci¥11 action or proceeding by 

one against the other or ~ lD a crieinal action or 

proceeding for a cri .. co .. itted by one against. t.he other.• 

Section Zl· Section 26-1-804o HCAo is a.ended to read: 

•26-1-80olt. Confessions •ade to aeaber of clergy. A 

e+ef'~•••n or ~rie~ eawb9r gf tbe Glcrgy of any reljgipn 

cannot. without the consent of t.he person eaking t.he 

confession. be exa•ined as to any confession wade to hie in 

his professional character in the course of discipline 

enjoined by the ~ rei j gigus bo<b' to which he bel ongs.• 

Sectoon 22. Sect. ion Z6-1-805o NCAo is -nded to read: 

•zo-1-805. Doctor-patient privilege. • Ewcapt 41 

grovj4ftd jn Bylc 35, M.l.tjw.P., a lic.n.ed ~sician or 

surgeon cannot.o without the consent of his patient• be 

exaeined in a ci¥11 action as to any inforaation acquired in 

attending the patient which was necessary to enable hia to 

·16-
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prescribe or act for the patient.• 

Section 23. Section 26-1-80&• HCAo is a.ended to read: 

•26-1-808. Infor•ation gathe:ed ~y psychology teachers 

and observers. *"Y A person ~ho is engaged In teaching 

psychology in any school or ~ho• acting as ~eeh a teacbgr, 

is engaged In the study and observation of child •entality 

she++--"~ ~· ~ithout the consent of the parent or 

guardian of seeh a child being so taught or observed. 

testify in any civil action as to any infor•ation coocernjng 

that child so obtained.• 

Section 24• Section 26-2-104• MCAo is a.ended to read: 

•26-2-104. Disobedience -- ho~ punished. Disobedience 

~e gL a subpoena or a refusal to be s~orn or to ans~er as a 

~itness or to subscribe an affidavit or deposition, ~hen 

required, aay be punished as a contewpt by the court ~ 

o+f+eer issuing gr enforcing the subpoena or requiring the 

witness to be s~orn• to answer• or to subscrjbe an affidavit 

gr depgsitiani and if the witness ~ ~ a party, his 

co•plaint or answer way be stricken ~.· 

Section 25. Section 26-2-203, MCA, is aaended to read: 

•26-2-203. When production of ~itness aay be required. 

If the ~itness he ~ i•prisoned in the county where the 

action or proceeding is pending, his production •av be 

required. In all other cases~ his exa•ination.-wheft-e++ewedy 

aust be taken upon deposition.• 
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Section 26. Section 26-2-302, HCAo is aaended to read: 

•26-2-102. Witness required to answer questions. A 

witness •ust ans~er questions legal and pertinent to the 

aatter in issues though his answer way establish a clalw 

against hlasetfo but he need not give an answer which ~ill 

have a tendency to subject hi• to punishaent for a +e~ 

crlw!pal gtfense nor need he give an answer which will have 

a direct tendency to degrade his character unless it be to 

the very fact in Issue or to a fact froa which the fact in 

issue would be presuaed. ~-e-w+tne•• •••~ en•wer e• ~e 

~feet of nis prevle•• cenwfe~or-+e~• 

Section 27. Section 26-2-~o~. "c•~ is a•ended to read: 

•26-2-404. Affidavit of arrested witness 

exoneration of arresting officer. (1• An officer is not 

liable ~tne party for aaking the arrest in Ignorance of 

the facts creating the exoneration but is liable for any 

subsequent detention of the perty wjtoess if such p~ty 

e+e+• witness clal•s the exe•ption and .eke ~ an 

affidavit stating that: 

(a) he has been served with a subpoena to attend as a 

witness before a court. officer• or other person, specifyinq 

the saseo the place of attendance. and the action or 

proceeding in which the subpoena was issued; 

(b) he has not thus been served by his own procureRent 

~ith the intention of avoiding arrest; and 

-18-
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(c) he is a~ the ti.. going to the place. of 

attendance~ returning therefroe. or reaaJRing there· in 

obedience to the subpoena. 

(Z) The affidev~t .ay be taken by the officer and 

exonerates hie froe liability for discharging the witness 

wheft erre,ted.• 

Section 28. Section 26-3-101to ~tAo i~ a~nded to read: 

•26-3-104. Principal bound when surety bound. 

Whenever, pursuant to ~~~~-~~+9~--~&-3-~ .. -e~ 

~6-~ this chapter, a party is bound by a record and such 

party stands In the relation of a surety for another, the 

latter is also bound froe the ti .. that he has notice of the 

action or proceeding and an opportunity at the surety's 

request to join in the defense.• 

Section zq. Section 26-3-201• "CAo Is a .. nded to read: 

•zt.-3-ZOl. Effect of judgeent or final order "hen 

conclusive. The effect of a judgeent or final order in an 

action or special proceeding before a court or judge of th!s 

state or of the United States having jurisdiction to 

pronounce the judqaent or· order Is as foil ow5: 

(1) Jn ~ case of a judg .. nt or order against a 

specific thingT or ~--~--te one jmrol.yjog the probat<' 

of a .,;11 or the adei.•istraticr, of tt,~ estate or a decedent ... 

cr +trt-t"e-speet-t:e the Jersona1. ~ol,jt:i 4.:.,\10J or l~!1di condition 

or relation of a part;cular person, ~he JUd9~"t or order is 
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<conclusive upon the title to the thingo the .,; 11 or 

adeinistratlono •r the. condition or relation of the person. 

(2) In other cases, the judgeent or order iso in 

r@spect to the eatter directly adjud~edo conclusive between 

the parti~s and their successors in interest by title 

subsequent to the co .. enceeent of the action or special 

proceeding• litigating for the sa•e thing under the saee 

title and in the sac~ cap.,ci tyo provided they ha.e lliUi 

noti cew actu<Jl or constructive, of the pendency of the 

action or proceeding.• 

Section 30. Section 26-3-202, MCAo i& aeended to read: 

•26-3-202. Effect of other judicial orders -- when 

disputable presuwption created• Other judicial orders of a 

court or judge of this state or of tne United States create 

a disputable presueption• eecordfng jn reSQect to the •atter 

directly deter•inedo 

represeRtatives and 

between the 

successors in 

saee parties and their 

interest by title 

subsequent to the coeeenceeent of the action or special 

proceeding, liti~lng for the saee thing under the saee 

title and in the s ... capacity.• 

Section< 11. Repealer. Sections 93-101-3 

93-~ot-a; 93-301-12 thr~ugh 93-301-1~; 93-301-17; 

through 

93-.. 01-2; 

9~-.. ot-3; 93-~0l-5; 93-.. 01-b; 93-~01-9 through 93-~01-12; 

93-CtOl-20; 93-~0l-2 .. ; 93-CtOl-25; 93-~01-27(1) through (9)o 

(11)• and (13) throuqh (16); ~3-501-1 through 93-501-8; 

2u 

I 
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1 93-701-2; 93-701-3; 93-701-S; 93-701-6; 93-601-1 through 

2 93-801-6; 93-901-1 through 93-901-5; 93-1001-13; 93-1001-1~; 

3 93-1001-17 through 93-1001-19; 93-1001-30; 93-1001-31; 

4 93-1001-33 through 93-1001-36; 93-1101-8 through 93-1101-12; 

5 93-1101-14 through 93-1101-16; 93-1101-18; 93-1101-19; 

6 93-1101-21; 93-1201-1; 93-1301-3; 93-1301-5; 93-1401-1; 

7 93-1~1-2; 93-1601-1; 93-1601-5; 93-1901-1 through 

8 93-1901-3; 93-1901-6 through 93-1901-14; 93-2201-5; and 

9 93-2501-3, R.c.H. 19~7, are repealed. 

-End-
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1979 Legislature 
Code Commissioner Bill - Summary 

SENATE Bill No. 37 

AN ACT TO GENERALLY REVISE AND CLARIFY THE LAWS RELATING 
TO EVIDENCE. 

(This summary does not include discussion of routine form 
or grammatical changes.) 

Section 1. 26-l-101. General definitions. In sub­
section (1) deleted "upon the same matter 11 to reconcile 
conflict with Rule 6ll(b) (1), Montana Rules of Evidence; 
deleted last sentence to reconcile conflict with Rule 6ll(a), 
M.R.E. 

In subsection (2) deleted 11 Judicial 11 since the term 
11 judicial evidence .. is not used in the code, but the term 
"evidence" is; deleted 11 sanct1oned by law 11 to remove any 
implication that inadmissible evidence which is not objected 
to may not be considered (see Rule 103(a)). 

In subsection (3) deleted second sentence - conflict 
with Rule 6ll{c). 

In subsection (4) deleted 11 the effect of evidence" -­
inaccurate and superfluous. 

Section 2. 26-1-102. Definitions -- kinds of evidence. 
In subsections (1) (a) and (b) changed ''Indirect evidence" 
to 11 Circumstantial evidence 11 to update terminology. In 
subsection (2) (b) changed 11 this code 11 to 11 Statute 11 to 
clarify and update obsolete reference. 

Section 3. 26-1-105. Opinion evidence as to sanity. 
Changed 11 [preceding prov1sions]" to 11 rules of evidence .. 
to update and clarif* obscure 1895 reference; rearranged 
clauses to-ciarify t at last clause applies to both situations. 
Deleted 11 menta1" -- redundant; clarified 11 intimate acquaint­
ship ... 
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Section 4. 26-1-107. When adverse party's admission 
of execution of a wr1t1ng sufficient. Rewrote to clarify; 
changed "one mentioned in [93-1101-16]" to "more than 30 
years old" -- substituting substance of 93-1101-16 which is 
being recommended for repeal. 

Section 5. 26-1-201. Questions of law. l\dded "Except 
as provided in Article II, section 7, of the Montana constitu­
tion'' to resolve conflict with that constitutional provision, 
which provides that the jury determines the law in cases of 
libel or slander; deleted last sentence relating to judicial 
notice --conflict with Rule 20l(g), M.R.E. 

Section 6. 26-1-202. Questions of fact. Changed "this 
code" to "law" to clar1fy that the reference includes all 
rules of procedure; added last sentence to p~ovide for the 
case when the court is the trier of fact -- aid recodification. 

Section 7. 26-l-203. Who to judge effect and value of 
evidence. Deleted "in the cases specified in this code" -­
superfluous; changed "or" to "and" to clarify; added last 
sentence to provide for the case when the court is the trier 
of fact -- aid recodification. 

Section 8. 26-l-301. One witness sufficient to prove 
a fact. Made except1on clause general to cover future 
enactments. 

Section 9. 26-l-302. Witness presumed to speak the 
truth. Added "or the court in the absence of a jury" to 
provide for the case when the court is the trier of fact -­
aid recodification. 

Section 10. 26-1-303. Instructions to jury on how to 
evaluate evidence. In subsection (1) deleted redundant "of"; 
split former subsection (4) into two subsections to clarif{' 
that two separate situations are involved; rewrote subsect1on 
(7) to clarify. 

Section 11. 26-1-401. Who has the burden of producing 
evidence. Deleted first clause -- redundant with 26-1-402; 
added "initial" to clarify that the burden of establishing 
a prima facie case is intended; changed "burden of proof" 
to "burden of producing evidence" to clarify; added last 
sentence to clarify who has the burden once a prima facie 
case has been established. 

Section 12. 26-1-402. Who has the burden of persuasion. 
Added "has the burden of persuasion" and rewrote first 
sentence to clarify the difference between the burden of 
producing evidence and the burden of persuasion (see also 
26-l-401, section 11 of the bill); clarified "nor even in 
such case". 
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Section 13. 26-1-403. Instructions to jury on standard 
of proof required to meet burden of persuasion. In subsection 
(1) added a general statement and made the present language 
an example to clarift and aid recodification; rewrote sub­
section (2) to make he-language more general and correct 
inaccuracies and omissions (There are specific statutes that 
provide for standards of proof other than those listed. In 
criminal cases, the defendant has the burden of persuasion 
as to affirmative defenses.) 

Section 14. 26-1-501. Inference defined. Changed "jury" 
to "trier of fact" to provide for the case in which the court 
decides the facts -- aid recodification. 

Section 15. 26-1-601. Complete list of conclusive pre­
sumptions. In subsect1.on (2) deleted "from the recital" 
redundant, added "as" to clarify, and changed "rule" to 
"presumption" to clarify. Rewrote subsection (3) to clarify 
and for uniform style and deleted "and deliberately" -­
redundant. Rewrote subsections (4), (5), and (6) for uniform 
style. 

Section 16. 26-1-602. Definition and examples of 
disputable presumpt1ons. In introduction deleted redundancies 
with Rule 30l(b), M.R.E. Rewrote subsection (6) to clarify 
(language adopted from 26-1-303(7), formerly (6)). Rewrote 
subsections (9), (10), (25), and (36) to clarify. Rewrote 
subsections (12) and (37) for uniform style. In subsection 
(13) changed "on" to "or" -- error 1n R.C.M. (See Section 3266, 
1895 Code of Civil Procedure. Th1s section has not previously 
been amended.) In subsection (29) added "a" -- 'Jrarnmar. Deleted 
former subsection (34) -- redundant and conflict1ng with 
Rules 803(16) and 90l(b) (8), M.R.E. ---

Section 17. 
facie evidence. 
and "may be read 
consistency with 

26-1-607. When writings of a decedent prima 
In introduction clarified "and in a position .•. " 
as". In subsection (1) added "writing or" -­
introduction. 

Section 18. 26-1-621. Finding of presumed death under 
federal Missing Persons Act prima facie evidence. Updated 
reference to secretaries of war and navy. Added "any" -­
grammar. 

Section 19. 26-1-622. Official reports and records 
made pursuant to federal law prima facie evidence. Rewrote 
to clarify. 

Section 20. 26-1-802. Spousal privilege. Clarified 
inaccurate reference to "exception". 
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Section 21. 26-1-804. Confessions made to member of 
clergi. Reworded to eliminate unconstitutional sectarianism. 

Section 22. 26-1-805. 
"Except as provided ~n Rule 
the privilege is subject to 
1n Rule 35. 

Doctor-patient privilege. Added 
35, M.R.Civ.P." to clarify that 
the more recently adopted exception 

Section 23. 26-1-808. Information gathered by psychology 
teachers and observers. Clarified "acting as such"; changed 
"shall not" to "cannot" -- uniform terminology (See also 
26-1-804 and 26-1-805.) Clarified "such child", adding 
"concerning that child". 

Section 24. 26-2-104. Disobedience -- how punished. 
Deleted "or officer" as an unconstitutional violation of 
separation of powers and due process requ1rements (See Opinions 
of Attorney General, Vol. 8, p. 184). Added "or enforcing" 
to provide for the case in which a court orders obedience 
to a subpoena issue(fl;"'y' an officer. Added "to answer, or to 
subscribe an affidavit or deposition" for consistency with 
first clause. 

Section 25. 26-2-203. When production of witness may 
be required. Deleted "when allowed" as redundant and confusing. 

Section 26. 26-2-302. Witness required to answer questions. 
Changed "felony" to "criminal offense" -- uniform terminology 
(See Criminal Code) and constitutionality (See U. S. Constitu­
tion, Amendment 5, which uses the phrase "in any criminal 
case, and the Montana Constitution, Article II, Section 25, 
which uses the phrase "in a criminal proceeding". Deleted 
last sentence -- conflict with Rule 609, M.R.E. (Note that 
if the fact of a prev1ous felony conviction is relevant for 
purposes other than impeachment, the first sentence requires 
the witness to answer.) 

Section 27. 26-2-404. Affidavit of arrested witness -­
exoneration of arrest~ng officer. In subsection (1) deleted 
"to the party" and changed "party" to "witness" to clarify. 
In subsection (2) deleted "when arrested" as redundant and 
confusing. 

Section 28. 26-3-104. Principal bound when surety 
bound. Changed list of sections to "this chapter" -- simplify 
and aid recodification. ·-- -- ___ .--.:....:...:::.::...::...;::::..=-_ 

Section 29. 26-3-201. Effect of judgment or final 
order -- when conclusive. Rewrote subsection (1) and in 
subsection (2) changed "have" to "had" to clarify. 
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- Section 30. 26-3-202. Effect of other judicial orders --
when disputable presumpt1on created. Clarified "according to". 

Section 31. Repealer. 93-301-3. Definition of law of 
evidence. Obsolete classificat1on of the different aspects 
of the law of evidence; subsection (4) inconsistent with 
Rule 103(a), M.R.E. 

93-301-4. The degree of proof required to establish 
facts. obsolete and conflicting with 26-1-403. 

93-301-5. Four kinds of evidence specified. Obsolete 
class1f1cat1on. 

93-301-6. several degrees of evidence specified. Obsolete 
class1f1cat1on. 

93-301-7. Primary evidence defined. Term never used; 
subject covered by Article X, M.R.E. (See Commission Comment 
to Rule 1005). 

93-301-8. Secondary evidence defined. Same as 93-301-7. 

93-301-12. Partial evidence defined. Term never used; 
subject covered by Rule 104(b), M.R.E. 

93-301-13. Satisfactory evidence defined. Obsolete 
and confl1ct1ng with section 26-1-403, MCA. 

93-301-14 Indispensable evidence defined. Obsolete. 

93-301-17. Corroborative evidence defined. Term never 
used; subJect covered by Rule 804(b) (3), M.R.E., and section 
46-16-213, MCA. 

93-401-2. Testimony confined to personal knowledge. 
Superseded by Rule 602, M.R.E. 

93-401-3. Testimony to be in presence of persons 
affected. Superseded by Rules 603 and 6ll(e), M.R.E. 

93-401-5. one person not affected by acts of another. 
Obsolete introduction to sections following; superseded by 
Article VIII, M.R.E. (Hearsay). 

93-401-6. Declarations ~f predecessor in title evidence. 
Superseded by Rule 804(b) (3), M.R.E. 

93-401-9. Declaration of decedent evidence of pedigree. 
Superseded by Rules 803(19) and 804(b) (4), M.R.E. 

93-401-10. Declaration of decedent evidence against 
his successor in interest. Superseded by Rule 804(b) (3), M.R.E. 
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93-401-11. When part of the transaction proved, the 
whole 1s admissible. Superseded by Rule 106, M.R.E. 

93-401-12. Contents of writing -- how proved. Super­
seded by Art1cle X, M.R.E. 

93-401-20. Person skilled may testify to decipher characters. 
Superseded by Rules 401, 402, and 702, M.R.E. 

93-401-24. Material allegations only to be proved. 
Superseded by Rule 401, M.R.E. (See Commission Comment -
concept of materiality has been incorporated into the concept 
of relevance.) 

93-401-25. Evidence confined to material allegations. 
Superseded by Rules 401 and 403, M.R.E., Rule 15(b), M.R.Civ.P., 
and Section 46-11-403, MCA. 

93-401-27. Facts which may be proved on trial. Subsec­
tion (1) - superseded by Rules 401 and 4C2, M.R.E. Subsections 
(2) and (3) - sulerseded by Rule 801, M.R.E. Subsection (4) -
superseded by Ru e 804, M.R.E. Subsection (5} - superseded 
by Rule BOl(d) (2) and second sentence covered by Rule 804(b) (3), 
M.R.E., and section 26-1-104, MCA. Subsection (6) -superseded 
by Rule 80l(d) (2) (E). Subsection (7) -- redundant with 
section 26-1-103, MCA. Subsection (8) - superseded by Rule 
804(b) (1). Subsection (9} - surerseded by Rules 701, 702, 
and 901, M.R.E. Subsection (ll - superseded by Rule 803(19} 
and (20), M.R.E. Subsection (13) - superseded by Rule 803(13) 
and (20), M.R.E. Subsection (14) -superseded by Article X, 
M.R.E. Subsection (15) - superseded by Rules 401 and 402, 
M.R.E. Subsection (16) redundant with section 26-1-302, MCA. 

93-501-1 through 93-501-8. Judicial notice. Superseded 
by Article II, M.R.E. 

93-701-2. All persons capable of perception and communica­
tion may be witnesses. Superseded by Rules 601, 609, and 610, 
M.R.E. 

93-701-3. Persons who cannot be witnesses. Superseded 
by Rule 601, M.R.E. (See Commission Comment) 

93-701-5. Judge or juror may be witness. Superseded 
by Rules 605 and 606, M.R.E. 

93-701-6. When an interpreter to be sworn. Super-
seded by Rule 604, M.R.E., and Rule 43(P), M.R.Civ.P. (see also 
sect1ons 3-1-316 and 46-16-201, MCA.) 

93-801-1 through 93-801-6. Business records. Superseded 
by Rules 803(6), 1001(4), and 1003, M.R.E. (See also section 
2-4-612(3).) 
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93-901-1 through 93-901-5. Official reports. Superseded 
by Rules B03(B) and 611(b), M.R.E., and conflicting current 
liberal rules for discovery. 

93-1001-13. Evidence of foreign law or public writings. 
Superseded by Rule 902(3), M.R.E. (See also Rule 44(a), M.R. 
civ.P.) 

93-1001-14. Other evidence of laws of other states. 
Superseded by Rules 90l(b) (1) and 902(5), M.R.E. 

93-1001-17. Record-- how authenticated as evidence. 
Superseded by Rules 90l(b) (7) and 902(1), M.R.E. 

93-1001-18. Record of a foreign country 
cated. Superseded by Rule 902(3), M.R.E. 

how authenti-

93-1001-19. Copy of a foreign record -- when evidence. 
Superseded by Rules 90l(b) (1) and 902(4), M.R.E.; conflicts 
with Rule 902(3), M.R.E., and Rule 44(a) (2), M.R.Civ.P. 

93-1001-30. Manner of proving other official documents. 
Superseded by Rules 90l(b) (7) and 902, M.R.E. 

93-1001-31. Public record of private writing evidence. 
Superseded by Rules 90l(b) (7) and 902(4), M.R.E. 

93-1001-33 and 93-1001-34. Justice's judgment in other 
states. Superseded by Rule 902(1), (2), and (4), M.R.E. 

93-1001-35. Contents of other official certificates. 
Superseded by Rule 902(4), M.R.E. 

93-1001-36. Provisions in relation to states apply to 
United States and territories. Superseded by Rules 901(b) (7) 
and 902(1), (2), and (4), M.R.E., and no longer applicable 
since sections referred to are being repealed. 

93-1101-8. Books, maps, etc. -- how far evidence. 
Superseded by Rules 20l(b) and 803(18), M.R.E. 

93-1101-9. Original writing to be proved or accounted 
for. Superseded by Rules 1002 and 1004, M.R.E. 

93-1101-10. When in possession of adverse party, notice 
to be g1ven. Superseded by Rule 1004(3), M.R.E. 

93-1101-11. writings called for and inspected may be 
withheld. Superseded indirectly by Rule 1004(3), M.R.E., 
and sueerf1uous. 
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93-1101-12. Writings -- how proved. Superseded by 
Rules 90l(b) (1) through (3) and 903, M.R.E. 

93-1101-14 through 93-1101-16. Evidence of handwriting. 
Superseded by Rule 90l(b) (1) through (3), M.R.E. (See Corn­
mission Comments.) 

93-1101-18. Copies of entries also allowed. Superseded 
by Rules 1001(5) and 1003, M.R.E. 

93-1101-19. Private writings 
by Rule 902(4} and (8), M.R.E. 

how proved. Superseded 

93-1101-21. Certified copies of records as evidence. 
Same as 93-llOl-19. 

93-1201-1. Material objects. Superseded by Rules 401 
(See Cornrn1SSlOn Comment), 402, 403, and 901(a) (See Commission 
Comment), M.R.E. 

93-1301-3. Presumption defined. Superseded by Rule 30l(a), 
M.R.E. 

93-1301-5. Presumptions may be controverted, when. 
Superseded by Rule 30l(b), M.R.E. (See Commission Comment). 

93-1401-1. Indispensable evidence, what constitutes. 
Useless introduction to the rest of chapter 1401. 

93-1401-2. To prove perjury and treason, more than one 
witness requ1red. Redundant with section 45-7-201(7), MCA, 
and Article II, Section 30 of the Montana Constitution. (There 
is no statutory crime of treason in Montana.) 

93-1601-1. Testimony -- in what mode taken. Useless 
and not very accurate introduction to chapters 1601, 1701, 
and 1901. 

93-1601-5. Deposition -- how taken. Superseded by 
Rule 30, M.R.Civ.P. (civil) and Title 46, Chapter 15, 
part 2, MCA, (criminal). 

93-1901-1. Order of proof -- how regulated. Superseded 
and covered by Rule 6ll(a), M.R.E., and sections 25-7-301 
(civil) and 46-16-401 (criminal), MCA. 

93-1901-2. Witness not under examination may be ex­
cluded. Superseded by Rule 615, M.R.E. 

93-1901-3. Court may control mode of interrogation. 
Superseded by Rules 403 and 6ll(a), M.R.E. 
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93-1901-6. When witness may refresh memory from notes. 
Superseded by Rules 612 and 803(5), M.R.E. 

93-1901-7. Cross-examination, as to what. Superseded 
by Rule 6ll(b) and (c), M.R.E. (See also Rule 607, M.R.E.) 

93-1901-8. Party producing witness, how far may impeach 
his cred1t. Superseded by Rule 607. 

[93-1901-9 - Repealed] 

93-1901-10. Witness, how examined -- when reexamined. 
Superseded by Rule 6ll(d), M.R.E. (See also Rule 6ll(a), M.R.E.) 

93-1901-11. How impeached. Superseded by Rules 607, 608, 
and 609, M.R.E. 

93-1901-12. Impeachment by evidence of declarations. 
Superseded by Rule 613, M.R.E. 

93-1901-13. Evidence of good character -- when allowed. 
Superseded by Rules 404(a) and (c) and 608, M.R.E. 

93-1901-14. Writing shown to witness may be inspected by 
adverse party. su1erseded by Rules 612 and 613(a), M.R.E. 
(See also Rule 901 b) (1), M.R.E.) 

93-2201-5. Compromise offer of no avail. Superseded 
by Rule 408, M.R.E. 

93-2501-3. Questions of fact by court or referee. 
Covered by Rule lOl(a), M.R.E., and those relevant sections 
of T1tle 93, R.C.M. 1947, which have been recodified in the 
Montana Code Annotated (amendments suggested where necessary 
to provide for trial without a jury.) 


