SENATE BILL 37
IN THE SENATE
January 4, 1979 Introduced.
On motion, Senator Lensink was
added as author to the pre-filed
bill.

Referred to Committee on Judiciary.

April 20, 1979 Died in Committee.
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INTRODUCED BY _— _—

BY REQUEST OF THE COODE COMMISSIONER

A BILL FOR AN ACT ENTITLED: AN ALT TO GENERALLY REVISE AND

CLARIFY THE LAWS RELATING TO EVIDENCE."™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 26-1-101s MCAy is amended to read:
"26-1-101. General definitionss (1) he "Qirect

examipation™ is_the examination of a witness by the party

producing him +s--denominated--the--"direct-examinatron®y,
®mlross-examinatign®”_is the examination of the same witness
upon-——-—-the---same---motter by the adverse partyy—-the

"eross-examinetion®, Fhe---direct---examinotion---must---pe

conpleted--before--the--eross—examinatton--begins-untess-the

conrt—otherwise-directsy

(2} "dudietal--evidenee [Evidence” is the meansy
seanetioned-by-towy of ascertaining in a judicial proceeding
the truth respecting a gquestion of facte.

(3} A Zleaging question” or "suggestive guestion® is. a
question whicn suggests to the witness the answer which the
examining party desires ts-denominated-o-"teading--questron®
or--%suggestive——-quaestion®., Bn-a-direct-examtnatron-teading

questions-are-not-aitowedy-except-in—the-sound-dracretron-of
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the—court—under-—speciel-circumstances~aoking-it—appesr—-thot
the-interests—of-justice-require—ity

{4) *“Proof*™ is the---effeet---of--—evidencey the
establishment of a fact by evidence.

{5) A "witness™ is a person whose declaration under
ocath is received as evidence for any purposes whether such
declaration be made on oral examination or by deposition or
affidavite™

Section 2+ Section 26-1-102s MCAs is amended to read:

®26-1-102. Oefinitions —— kinds of evidencee {1} (a}
"Conclusive evidence® or ™unanswerable evidence® is that
which the law does not permit to be contradictede For
examples the record of a court of competent jurisdiction
cannot be contradicted by the parties to ite

{b) No evidence is by law made conclusive or
unanswerable unless so declared by théis—code statute.

(2) ™Cumulative evidence® is additionsl evidence of
the same character to the sawe pointe

(3} *™Direct evidence®™ is that which proves the fact in
dispute directlys without an inference or presumptions and
which in itselfsy if trues conclusively establishes that
facte For examples if the fact in dispute be js  an
agreements the evidence of a witness who was present and

witnessed the making of it is directe

{4) {a) “ind+reee Circumstantial evidence™ is that

-2
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which tends to establish the fact in dispute oy proving
apother cnd .whichs thou.h truce does nat ot 1ese i f
conclusively establish that foct but affords an inference or
presumption of its existence. For examples 4. witness proves
an  admission of the party to the fact in disputee This
proves a fact from which the fact in dispute is inferred.

() ingtreet (ircuastantial evidence 1s of two kinds:

{i} inferences; and

{4i) presumptionse.

(>} “Prima tacie evidence™ is that which suffices for
the proot of a particular fact unti} contradicted and
overcome by other evidence. For example, the certificote of
a recording officer is prima facie evidence of a records hut
it may afterward be rejected upon proof that there is no
such record."™

Section 3. Section 26-1-10%s MCAs is amended to read:

"26-1-10%. Cpinion evidence as to SaNitye in
conformity .with the . fpreceding---provevsiensy Lules  of
syidgncers upon 4 trial .evidence ®m3y be qiven of the

11) the opinion of a subscribing witness to o writings
the validity of which is in disputes respecting the sented
sanity of the siyner; and

L&) the cpini in ot an Inlizats  ecduaintanceshtns

acquaiptance respecting the mentead ssnity of a8 versonv-—-—tihe

~ 3=

1d

il

12

13

14

is

16

17

18

19

20

21

22

23

24

25

LC-90iT/s01

- reoson—for-the—opindon-being-given.™

Section 4. Section 26-1-107, MCAs is amended to read:

»26-1-107T« When adverse party's admission of execution
of a writing sufficient. #Where Ng other -ewidepce of

f1) evidence s given that the party agsinst whom o

writing is offered has at any time admitted its executionsy
no--other-—evidence-oi-the-~xecution-need-be—given—when_and

12) the émnstrument yritjpg is ~one———wentioned———in
£93~1161~16:

1a) more thap 20 years ¢ldi or

4b)} one produced from the custody of the adverse pdrty
and has been acted upon by him as genuine.™

Section 5. Section 26-1-201+ MCAs is amended to read:

"26-1-201e QJuestions of law. #+¥+ Except.as. provided in
Article Ils sectijon 7. of the Mootana constitutioos _all
gquestions of laws including the admissibility of testimonys
the facts preliminary to such adwissions the construction of
statutes and other writingse and other rules of ‘“evidences
ere——¢to gUSt be decided by the courty and all discussions of
law addressed to it. - -Whenever<the-knowiedge—of<the-court-isy
by—-thts-codey-made—evidence-of ——a--facty-“the——podrt——+3s—=to
decthare—such—kenowtedge-to-the—juryy—which—is~podnd-to-acerent
ree™

Section 6. Section 26-1-202; MCAs is amended to read:



10

11

12

13

14

15

i6

17

18

19

20

21

22

23

24

25

LC o017/01

®=26-1-202. Questions of fact. 2%t Khenever the trial
is__by _Jjuryse 3al) questions of factv-where—the—tried-ia-by
juryy other than those mentioned in 26~1-201 sre-—to aust bLe
decided by the jurysy and all evidence thereon #s—¢o must be
addressed to theme except when as otherwise provided by this
code law. phengver the frial of some or ail of ihe questions
of fact i5 not by jurye all evidence thareon  must .Le
addressed to the trial courts which shall _decide such
questionzse®

Section 7T« Section 26-1-203¢ MCAy is amended to read:

»26-1-203. Hho to judge effect or and value of
evidences The jurys subject to the control of the courte #n
the-coves—speeified-in-this—ecedey is the judge of the effect
or and value of evidence addressed to ity except when the
evidence is declared to be conclusives Ihs court iS5 the
judge _of the effect and walue of evidence addressed to its”

Section Be Section 26-1-301ls MCAs is amended to read:

®26-1-301l« One witness sufficient to prove a fact. The
direct evidence of one witness who is entitled to full
credit is sufficient for proof of any facts except perjury
and-treesen as _otherwise provided by law.®

Section 9« Section 26-1-302¢ MCA, is 3mended to read:

"26-1-302. MWitness presumed to speak the truthe A
witness is presumed to speak the truthe This presumptiane

howevers may be repelled by the manner in which he
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testifiese by the character of his testimonys by evidence
affecting his motives ot his character for truthes honestys
or integritye or by contradictory evidence; and the jurys gr
the court in the ahsence of a jurys is the exclusive judge
of his credibilitye.”

Section 10. Section 26-1-303y MCA» is amended to read:

®26-1-303. Instructions to jury on how to evaluate
evidence. The jury is to be instructed by the court on all
proper occasions that:

(1} ¢thet their power of judging of the effect of

evidence 3is not arbitrary but to be exercised with Yegal

discretion and in subordination to the rules of evidence;

{Z) thet they are not bound to decide in conformity
with the declarations of any number of witnesses which do
not produce conviction in their aindssy against a less number
or against a presumption or other evidence satisfying their
minds;

{3) thet a witness false in one part of his testimony
is to be distrusted in others;

{4) <het the testimony of an accomplice ought to be
viewed with distrustei and

{5) the evidence of the oral admissions of a party
ought o be viewed with caution;

+5316) ¢thet evidence s to be estimated not only by

its own intrinsic weight but also according to the evidence

-6



10

il

12

13

14

15

16

17

18

19

20

21

22

neqative

23

24

25

Lc Jul7s0oL

which it is in the power of one side to produce and of the
other to contradict; and therefore

+6¥[1) thet if weaker and less satisfactory evidence
is offered when and it appears that it is within the power
of the party to offer stronger and more satisfactory wes
withinthe-power—of—the-perty gyidence. the evidence offered
should be viewed with distrust.”

Section 1l. Section 26—1-401l+ MCAs is amended to read:

"26—-1-40l. Who has the burden of producing evidence.
Fhe— —porty—hotding—the—sffirpstive—cf-the—issve-avst-prodace
the—-evidence—to—preve—ite—thereforev—the Ihe initial burden
of proof--%ies producing svidence js on the party who would

be defeated if no evidence were given on either sidee

Section 12« Section 26-1-402+ MCAy is awended to read:
»26-1-402. Who has the burden of persuasione Each
party wesust—pfove has the burden of pearsuasion a5 tgp his own
affirmative allegations; that iss he eust prove thes.
Evidence need not be given in support of a negative

allegationy except when such the

31Yegation is an -———241

assential part of che stateeent of the righ! or title on
which the cause cf ac ion is foundedyy POr-even-rA-sueh-cose

Hosevers the excepiion does set aphly and evideoce aaed 0ot
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de.given when the allegation is a denial of the existence of
a doeumenty th: custody of which belongs to the opposite
party."

Section 13. Section 26-1-403e MCAe is amended to readg:

®26-1-403. Instructions to jury on standard of proof
required to meet burden of persuasions The jury is to be
instructed ty the court on &11 proper occasions as tos:

(1) ehot which nparty '1as the bugden of persuasioni for
examples in civil cases the affirmative of the issue must be
provedyi and

121 when yhenever the evidence is contradictorys
whether the decision wmust be wmade according to the
preponderance of the evidencety end

+23——thot-ineriminet-coses-quitt-nust—-be——esteblished
preaof beyond @ reasonable doubts _gr_ Sose _ether burden
established by law.*

Section l4. Section 26-1-501le MCAe is amended to fead:

"26-1-501« Inference defineds An “inference® is a
deduction which the reason of the jury trier aof fact wakes
from the facts provedy without an express divettéion of the
1aw to that effect.™

Section 15« Section 26-1-6Dle MEAe is amunded to read:

®26-1-601. Complete list of conclusive presumptions.
The following presumptions and no others are deewed

conclusive:
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(1) a malicious and guilty intents from the deliberate
commission of an unlawful act for the purpose of injuring
another;

(2) the truth of the facts recitedy—from—the-—recito?
in a written instruments_gs betwaen the parties thereto or
their successors in interest by a3 subsequent title] but this
rode presumption does not apply to the recital of 2
consideration;

(3) the truth of & declaratigoe 2Cte Or oOmission of a

i nat ty i Yitigati L t

of such declarations acts or gmissions whenever e—party he
hasy by his—ewn such declarations acts or omissions

intentionally end-—dediberatery led ancther to believe a
particular thing true and to act upon such beliefv—he-cannot
in-any-titigetion—erisingovt-of-such—decterestiony——oectv—or
ontssion—be—-permitted-to—folsify-it;

{#) as__against a tenant is-—not-permitted-to—denys the
yalijdity of the title of his landlord at the time of the
commencement of the relation;

(5) the legitimacy of the issue of a wife cohabiting
with her husband who is not impotent +s-—indisputobly
presumed—to—be—tegitimate;

(6} the correciness of 3 judgwent or order of a courty
when which _is declared by this code to be conclusive; but

such judgment or order must be alleged in the pleadings if

-g-
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there be js an opportunity to do soi if there be js no such
opportunitys the judgment or order may be used as evidence;

{7} any other presumption whichs by statutes is
expressly sade conclusive.®

Section l6e Section 26-1-602+ MCAs is amended to read:

#26-1-602. OCefinition and exaasples of disputable
presumptionss All other presuaptions are—satiafectory—+f
sncontredictede—-———Fhey are doenominated =disputable
presumptions® and may be controverted by other evidences. The
following are of that kind:

(1) ehet-e A person is innocent of crime or wrongta

(2} thet—en An unlawful act was done with an unlawful
intentta

(3) ¢het-e A person intends the ordinary consequence
of his voluntary acte,

(%) ¢het-—a A person takes ordinary care of his own
concernsts

{5) theot-evidenee Lyjidence willfully suppressed would
be adverse if producedyy

(6) thet--higher MNore satisfactory evidence would be

adverse from inferiorsy being produced if_ weaker_ and
340 -—

Tess

(T} that-money Naoney paid by one to another was due to

the lattersg

-10-
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(8) theat—a A thing delivered by one to another
belonged to the latterss

{9) ¢that-———on Hhan the instrusent evidencing _an
obligation fhas hegen delivered ep to the debtors the
gbligation has been paideg

(10} thet——former Prior rent or instaliments have been
paid when a receipt for ¥eteer later rept or installments is
producedes

(11) ¢thet-things lhings which a3 person possesses are
owned by himpy

{12) thot--e A person is the owner of property from
exereising if ha exercises acts of ownership over it 'or frem
there j5 common reputation of his ownershipts

{13) theot-e A person in possession of an order on
himsetf for the payment of moneyv-om or the delivery of a
thingy has paid the money or delivered the thing
accordinglyds

{14) thet—e A person acting in a public office was
regularly appointed to it#s

{(15) thet-officved Qfficial duty has been regularly
performedey

(16) that—a A court or judger acting as suche whether
in this state or any ¢ -her staie OF CountTys Wer aTiing in
the lawful exarciss or its or his juriazdictionts

(17) thet--8 A judicial records when no: conclusives

-11-
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does still correctly determine or set forth the rights of
the partiests

(18) thet—-a¥+ A]]l matters within an issue were laid
before the jury and passed upon by thems andy in  like
manners thet all matters within a submission to arbitration
were laid before the arbitrators and passed upon by themts

(19) thet—-privute Private transactions have been fair
and regulare,

(20) thet-the Ihe ordinary course of business has been
followedes

{21) ¢het-—s A promissory note or bill of exchange was
given or endorsed for a sufficlent considerationts

{22) thet—en An endorsement of a negotiable promissory
note or bill of exchange was wade a2t the tiwe and place of
making the note or billes

(23) thet-e A writing is truly dated¥,

{24) thet—e A letter duly directed and mailed was
received in the reqular course of the mailya

(25) Ihere _is an identity of perscns from mhen there is
an identity of mawe DANNEYs

{26) thet-—-a A person not NWeard from in 7 years is
dead¥s

{27) thet-acquieseence Acguisgcence followed from a
belief that the thing acquiesced in was conformable to the

right or facteg

ta-
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{28) thet—things 1hings have happened according to the
ordinary course of nature and the ordinary habits of lifeta

(29) thet--persens Pgrsons acting as partners have
entered into 3 contract of partnershipts

(30) ¢hat-—a A man and a wowman deporting themselves as
husband and wife have entered into a lawful contract of
marriagefs

(31) that-a A child born in lawful wedlocke there being
no divorce from bed and boards is legitimatets

132) ehot——a A thing once proved to exist continues as
long as is usual with things of that naturet,

{33) thet—the The law has been obeyedts

t34)-thet-e—document-or—writing-sore—than-—38-yeors--old
i9-- genriney-—when——the--sane-hes—been—since—generatiy-ascted
upon—as--genvine—by—persons—having--an—interest—in——the
question——end—its-custody—hes-been—sstisfactoridy—expleineds

+35¥[34) thet-a A printed and published book purporting
to be printed or published by public authority was so
printed or publishedts

+36¥{35) thet-e A printed and published book purporting
to contain reports of cases adjudged in the tribunals of the
state or <country where the book is published contains
correct reports of such casesfa

4+33y1{36) thet-a A trustee or other person whose duty it

was to convey real property to a particular person has
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actually conveyed to himvy when--sweh [his presumption
applies when it is necessary to perfect the title of such
person or his successor in interestéy

+384{37]) the Hbeo there has heen uninterrupted use by
the public of land for a burial ground for 5 yearss with the
consent of the owner and without a reservation of his
rightss +3-presumptive—evidence—of-hris—intention be intended
to dedicate it to the putlic for that purposets

1393434} thet——there Jhegrg was & good and sufficient
consideration for a written contract.®

Section 17. Section 26~1-60T7s MCAs is amended to read:

"26~1-60T7« Hhen writings of a decedent prima facie
evidences. The entries and other writings of a decedents made
at or near the time of the transaction end when the decedent
Mas in a position to know the facts stated thereins may-be
read-o3 arg prima facie evidence of the facts stated
thereinvy in the following cases:

(1) when the yriting or entry was made against the
interest of the person making it;

{2} when it was made in a professional capacity and in
the ordinary course of professional conduct;

{3) when it was made in the performance of a duty
specially enjoined by law.”

Section 18. Section 26—-1-621s MCAy is amended to read:

®"26-1-621le Finding of presumed death wunder federal

—14—
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Missing Persons Act prima facie evidence. A written finding
of presumed death sade by the secretary of werv——the
seeretory-of-the-nevyy defense or 3apy other officer or
employee of the Unitad States authorized to make such
findingss pursuant to the federal Missinjy Persons Act (56
Stat. 143s 1092y and 58 State 679 50 UeSeCe Appe Suppe
1001-17)e¢ as now or hereafter amendeds or ¢ duly certified
copy of such finding shall be received in any courts offices
or other place in this state as prima facie evidence of the
death of the person therein found to be dead and the dates
circumstancess and place of his disappearance.”

Section 19. Section 26-1-622+ MCAs is amended to read:

»26~1-622. Ufficial reports and records sade pursuant
to federal law prima facie evidence. An official written
report or recorde or duly certified copy thereofs that a
person is dead or alivei wissingvy missing in Jactionyi
interned in a neutral countryyi or beleaguereds besiegedsy or
captured by an enemy or—i3-desd-or-+s-sitives made by any
officer or employee of the United States authorized by the
act referred to in 26-1-621 or by any other taw of the
United States to make sames shall be received in any courte
offices or other place in this state as prima facie evidence
that such person is dead v _alixe: missings] missing in
a-tiony; interned in : neutral couriryel o©of belesquereds

heciegedes or captured by an enemy of-r3-desd-o: -T9-sities as
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the case may be."
Section 20. Section 26-1-802y MCAy is amended to read:
"26-1-802« Spoussal privileges A husband cannot be
examined for or against his wife without her consent or a
wife for o+ against her husbind without his consent; nor can
eithersy during th: marriaje or afterwards bey cxamined
without the consent of the otherv—exewmined as to any
communication made by one tr; the other during the marriagets
but - e £ ivil rad hi
section does not apply ®e jn a civil action or proceeding by
one against the other or ¢ jin a criminal action or
proceeding for a crime committed by one against the other.”
Section 21« Section 26-1-804s MCAs is amended to read:
"26~1-804. Confessions made to wmember of clergy. A
chergymen—or—priest gember of the clergy of any religion
cannots without the consent of the person making the
confessions be examined 3as to any confession made to him in
his professional character in the course of discipline
enjoined by the ehureh religigus body to which he belongs.”™
Section 2Z. Section 26-1-805+ MCAs is amended to read:
"25~1-885. Doctor—patient privilege. &« Except _as
aroxided _in  Rule 3%5; MaeRaCivwePes 3 licensed physician or
surgeon cannots without the consent of his patients be
examined in a civil action as to any information acquired in

attending the patient which was necessary to enable hiam to

-16-
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prescribe or act for the patiente"

Section 23. Section 26~1-806s HMCAes is amended to reads

"26-1-808. Information gathered by psychology teachers
and observerses Any A person who is engaged in teaching
psychology in any school or whos acting as sweh 3 teachers
is engaged in the study and cbservation of child wsentality
shati—--not gannots Without the consent of the parent or
guardian of sweh @ <child being so taught or observeds
testify in any civil action as to any information goncerning
that child so obtaineda™

Section 24« Section 26-2-1G4+ MCAs is amended to read:

»256-2-104+ Disobedience -- how punished. Disobedience
te of a subpoena or a refusal to be sworn or to answer as a
witness or to subscribe an affidavit or depositions when
requireds may be punished as a contempt by the court er
offrecer issuing gr epforcing the subpoena or requiring the
witness to be sworns to answers or 3o subscribe an affidavit
or deposition; and if the witness bde js a partys his
complaint or answer may be stricken out.”

Section 25. Section 26-2-203y MCAy is amended to read:

»26—-2-203. ¥hen production of witness way be requirede
If the witness be js impriscned in the county where the
action or proceeding is pendinge his production may be
requirede In all other casesy his examinationv—when-oettowedy

must be taken upon depositions™

-17-
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Section 26e Section 26-2-302y MCAe is amended to read:

®26-2-302. Mitness required to answer questionse. A
witness must answer guestions legal and pertinent to the
matter in issues though his answer may establish a claiwm
against himseifs but he need not give an answer which will
have a tendency to subject him to punishment for a feltonyy
criminal offense nor need he give an answer which will have
a direct tendency to degrade his character unless it be to
the vary fact in issue or to a fact from which the fact in

issue would be presumeds But-e-witness-ausrt-onswer—eas—+o

the—fact-of—hirs—previous-conviction—for—felonys®

Section 2Te. Section 26-2-404¢ MCAy is amended to read:

»26-2-404. Affidavit of arrested witness -
exonaration of arresting officere (1} An officer is not
liable to-the-party for making the arrest in ignorance of
the facts creating the exoneration but is liable for any
subsequent detention of the perty nitness if such perty
ecetedm yitness claims the exemption and wake pgakes an
affidavit stating that:

{2} he has been served with a subpoena to attend as 2
witness before a courts officers or other persons specifying
the sames the place of attendances and the action or
proceeding in which the subpoena was issued;

(b} he has not thus been served by his own procurement

with the intention of avoiding arrest; and
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{c) he is at the tiwe going to the piace of
attendancesy returning therefroms or resaining there in
chedience to the subpoenae

{2} The affidevit may be taken by the officer and
exonerates him from liability for discharging the witness
when-arrested.™

Section 28. Section 26-3-104s 4CA, is amended to read:

»26-3~-104. Principal bound when surety bounda
Whenevers pursuant to 26~3-182v—-26-3-183v--26—3-20%v-and
26-3-202 this chapters a party is bound by a record and such
party stands in the relation of a surety for anothers the
Tatter is also bound from the time that he has notice of the
action or proceeding and an ocpportunity at the surety*®s
request to join in the defense.™

Section 29. Section 26-3-201ls MCA, is amended to read:

“26-3-201. Effect of judgment or final order -— when
conclusives The effect of a judgment or final order in an
action or special proceeding before a court or judge of this
state or of the United States having jurisdiction to
pronounce the judgaent or order is as follows:

{1) In the case of a judgment or order against a
specific thingry or in-respeet—te gpe in¥elying the probate
of a will or the admicistraticn of the estdte of 2 decedents
cr #n—respeect—to the sersonais politicalz or Iznail condition

or relation of a particular persone the judgmert or order is
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~onclusive upon the title to the thingy the will or
administrations «r the condition or relation of the persone

{2) In other casess the judgment or order iss in
respect to the matter directly adjudgeds conclusive between
the parti=s and their successors in interest by title
subsequent to the commencement of the action or special
proceedings litigating for the sase thing under the same
title and in the sam> capucitys provided they heve had
notices actual or constructives of the pendency of the
action or proceedinge"

Section 30. Section 26-3-202y MCAs is amended to read:

®26-3-202. Effect of other judicial orders -— when
disputable presumption createde Other judicial orders of a
court or judge of this state or of the United States <create
a disputable presumptionv-secording in _respect to the matter
directly determineds between the sawme parties and their
representatives and successors in interest by title
subsequent to the cosmencement of the action or special
proceedings litigating for the same thing wunder the same
title and in the same capacity.”

Section: 3l. Repealer. Sections 93~-301-3 through
93-301-8; 93~301—-12 through 93-30i-143% 93-301-17; 93-401-23
93-401-3; 93-401-5; 93~401-63 93-401-9 through 93-401-12;
93~401-203% 93-401-243% 93-401-25; 93-401-27(1) through (9}

{11)e and (13) through (16}; ¥3-501-1 through 93-501-83

2u
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w
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93-701-2; 93-701-3; 93-701-5; 93-701-6; 93-801-1 through
93-801-6; 93-901-1 through 93-901-5; 93-1001-1337 93-1001-14;
93-1001-17 through 93-1001-19; 93-1001-30; 93-1001-313
93~1001-32 through 93-1001-36; 93-1101-8 through 93-1101-1i2;
93-1101-14 through 93-1101-16; $93~-1101-18; 93-1101-19;
93~-1101-21; 93-1201-1; 93-1301-3; 93-1301-5; 93-1401-1;
93-1401-2; 93-1601-1; 93~-1601-5; 93-1901-1 through
93-1901-33 93-1901-6 through 93-1901-14&; 93-2201-5; and
93-2501-3y ReCeMe 1947+ are repealede

—-End-
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1979 Legislature
Code Commissioner Bill - Summary

SENATE Bill No. 37
AN ACT TO GENERALLY REVISE AND CLARIFY THE LAWS RELATING
TO EVIDENCE.

(This summary does not include discussion of routine form
or grammatical changes.)

Section 1. 26-1-101. General definitions. 1In sub-
section (1) deleted "upon the same matter" to reconcile
conflict with Rule 611(b) (1), Montana Rules of Evidence;
deleted last sentence to reconcile conflict with Rule 611 (a),

’ M.R.E.

In subsection (2) deleted "Judicial" since the term
"judicial evidence" is not used in the code, but the term
"evidence" is; deleted "sanctioned by law"” to remove any
implication that inadmissible evidence which is not objected
to may not be considered (see Rule 103(a)).

In subsection (3) deleted second sentence - conflict
with Rule 61l (c).

In subsection (4) deleted "the effect of evidence" --
inaccurate and superfluous.

Section 2. 26-1-102. Definitions -- kinds of evidence.
In subsections (1) (a) and (b) changed "Indirect evidence"
to "Circumstantial evidence" to update terminology. In
subsection (2) (b) changed "this code" to "statute" to
clarify and update obsolete reference.

Section 3. 26-1-105. Opinion evidence as to sanity.
Changed " [preceding provisions]" to "rules of evidence"
to update and clarify obscure 1895 reference; rearranged
clauses to clarify that last clause applies to both situations.
Deleted "mental"™ -- redundant; clarified "intimate acquaint-
. ship".
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Section 4. 26-1-107. When adverse party's admission
of execution of a writing sufficient. Rewrote to clarify;
changed "one mentioned in [93-1101-16]" to "more than 30
years old" -- substituting substance of 93-1101-16 which is
being recommended for repeal.

Section 5. 26-1-201. Questions of law. Added "Except
as provided in Article II, section 7, of the Montana constitu-
tion" to resolve conflict with that constitutional provision,
which provides that the jury determines the law in cases of
libel or slander; deleted last sentence relating to judicial
notice -- conflict with Rule 201(g), M.R.E.

Section 6. 26-1-202. Questions of fact. Changed "this
code" to "law" to clarify that the reference includes all
rules of procedure:; added last sentence to provide for the
case when the court is the trier of fact -- aid recodification.

Section 7. 26-1-203. Who to judge effect and value of
evidence. Deleted "in the cases specified in this code" ~-
superfluous; changed "or" to "and" to clarify; added last
sentence to provide for the case when the court is the trier
of fact -- aid recodification.

Section 8. 26~1-30l. One witness sufficient to prove
a fact. Made exception clause general to cover future
enactments.

Section 9. 26-1-302. Witness presumed tc speak the
truth. Added "or the court in the absence of a jury" to
provide for the case when the court is the trier of fact --
aid recodification.

Section 10. 26~1-303. Instructions to jury on how to
evaluate evidence. In subsection (1) deleted redundant "of";
split former subsection (4) into two subsections to clarif
that two separate situations are involved; rewrote subsection

(7) to clarifz.

Section 1ll. 26-1-401. Who has the burden of producing
evidence. Deleted first clause -- redundant with 26-1-402;
added "initial" to clarify that the burden of establishing
a prima facie case 1s intended; changed "burden of proof"
to "burden of producing evidence" to clarify; added last
sentence to clarify who has the burden once a prima facie
case has been established.

Section 12. 26-1-402. Who has the burden of persuasion.
Added "has the burden of persuasion" and rewrote first
sentence to clarify the difference between the burden of
producing evidence and the burden of persuasion (see also
26-1~401, section 1l of the bill); clarified "nor even in
such case™.
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Section 13. 26-1-403. Instructions to jury on standard
of proof required to meet burden of persuasion. In subsection
(1) added a general statement and made the present language
an example to ¢larify and aid recodification; rewrote sub-
section (2) to make the language more general and correct
inaccuracies and omissions (There are specific statutes that
provide for standards of proof other than those listed. 1In
criminal cases, the defendant has the burden of persuasion
as to affirmative defenses.)

Section 14. 26-1-501. Inference defined. Changed "jury"
to "trier of fact" to provide for the case in which the court
decides the facts -- aid recodification.

Section 15. 26-1-601. Complete list of conclusive pre-
sumptions. In subsection (2) deleted "from the recital" --
redundant, added "as" to clarify, and changed "rule" to
"presumption" to clarify. Rewrote subsection (3) to clarify
and for uniform style and deleted "and deliberately" --
redundant. Rewrote subsections (4), (5), and (6) for uniform
style.

Section 16. 26-1-602. Definition and examples of
disputable presumptions. In introduction deleted redundancies
with Rule 301(b), M.R.E. Rewrote subsection (6) to clarify
(language adopted from 26-1-303(7), formerly (6)). Rewrote
subsections (9), (10), (25), and (36) to clarify. Rewrote
subsections (12) and (37) for uniform style. In subsection
(13) changed "on" to "or" -- error in R.C.M. (See Section 3266,
1895 Code of Civil Procedure. This section has not previously
been amended.) In subsection (29) added "a" -- grammar. Deleted
former subsection (34) -~ redundant and conflicting with
Rules 803(16) and 901(b) (8), M.R.E.

Section 17. 26-1-607. When writings of a decedent prima
facie evidence. In introduction clarified "and in a position..."
and "may be read ag". In subsection (1) added "writing or" --
consistency with introduction.

Section 18. 26-1-621. TFinding of presumed death under
federal Missing Personsg Act prima facie evidence. Updated
reference to secretaries of war and navy. Added "any" -~

grammar.

Section 19. 26-1-622. Official reports and records
made pursuant to federal law prima facie evidence. Rewrote

to clarifx.

Section 20. 26-1-802. Spousal privilege. Clarified
inaccurate reference to "exception".
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Section 21. 26-1-804. Confessions made to member of
clergy. Reworded to eliminate unconstitutional sectarianism.

Section 22. 26-1-805. Doctor-patient privilege. Added
"Except as provided in Rule 35, M.R.Civ.P." to clarify that
the privilege is subject to the more recently adopted exception
in Rule 35.

Section 23. 26-1-808. Information gathered by psychology
teachers and observers. Clarified "acting as such"; changed
"shall not" to "cannot" -- uniform terminology (See also
26-1-804 and 26-1-805.) Clarified "such child", adding
"concerning that child".

Section 24. 26-2-104. Disobedience -- how punished.
Deleted "or officer™ as an unconstitutional violation of
separation of powers and due process requirements (See Opinions
of Attorney General, Vol. 8, p. 184). Added "or enforcing"
to provide for the case in which a court orders obedience
to a subpoena issued by an officer. Added "to answer, or to
subscribe an affidavit or deposition" for consistency with
first clause.

Section 25. 26-2-203. When production of witness may
be required. Deleted "when allowed" as redundant and confusing.

Section 26. 26-2-302. Witness required to answer guestions.
Changed "felony" to "criminal offense" -- uniform terminology
(See Criminal Code) and constitutionality (See U. S. Constitu~-
tion, Amendment 5, which uses the phrasz "in any criminal
case, and the Montana Constitution, Article II, Section 25,
which uses the phrase "in a criminal proceeding". Deleted
last sentence -~ conflict with Rule 609, M.R.E. (Note that
if the fact of a previous felony conviction is relevant for
purposes other than impeachment, the first sentence requires
the witness to answer.)

Section 27. 26-2-404. Affidavit of arrested witness --
exoneration of arresting officer. In subsection (1) deleted
"to the party" and changed "party" to "witness" to clarify.
In subsection (2) deleted "when arrested" as redundant and

confusing.

Section 28. 26-3-104. Principal bound when surety
bound. Changed list of sections to "this chapter" -- simplify
and aid recodification.

Section 29. 26-3-201. Effect of judgment or final
order -- when conclusive. Rewrote subsection (1) and in
subsection (2) changed "have" to "had" to clarify.
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Section 30. 26-3-202. Effect of other judicial orders --
when disputable presumption created. Clarified "according to".

Section 3l1. Repealer. 93-301-3. Definition of law of
evidence. Obsolete classification of the different aspects
of the law of evidence; subsection (4) inconsistent with
Rule 103(a), M.R.E.

93~301-4. The degree of proof required to establish
facts., Obsolete and conflicting with 26-1-403.

93-301-5. Four kinds of evidence specified. Obsolete
classification.

93-301-6. Several degrees of evidence specified. Obsolete
classification.

93-301-7. Primary evidence defined. Term never used;
subject covered by Article X, M.R.E. (See Commission Comment
to Rule 1005).

93-301-8. Secondary evidence defined. Same as 93-301-7.

93-301-12. Partial evidence defined. Term never used;
subject covered by Rule 104 (b), M.R.E.

93-301-13. Satisfactory evidence defined. Obsolete
and conflicting with section 26-1-403, MCA.

93-301-14 Indispensable evidence defined. Obsolete.

93-301~17. Corrocborative evidence defined. Term never
used; subject covered by Rule 804(b) (3), M.R.E., and section
46~16-213, MCA.

93-401-2. Testimony confined tc personal knowledge.
Superseded by Rule 602, M.R.E.

93-401-3. Testimony to be in presence of persons
affected. Superseded by Rules 603 and 611(e), M.R.E.

93-401-5. One person not affected by acts of another.
Obsolete introduction to sections following; superseded by
Article VIII, M.R.E. (Hearsay).

93-401-6. Declarations of predecessor in title evidence.
Superseded by Rule 804 (b) (3), M.R.E.

93-401-9. Declaration of decedent evidence of pedigree.
Superseaea by Rules 803(19) and 804(b) (4), M.R.E.

93-401-10. Declaration of decedent evidence against
his successor in interest. Superseded by Rule 804 (b) (3), M.R.E.
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93-401-11. When part of the transaction proved, the
whole 1s admissible. Superseded by Rule 106, M.R.E.

93-401-12. Contents of writing -- how proved. Super-—
seded by Article X, M.R.E.

93-401-20. Person skilled may testify to decipher characters.
Superseded by Rules 401, 402, and 702, M.R.E.

93-401-24. Material allegations only to be proved.
Superseded by Rule 401, M.R.E. (See Commission Comment -
concept of materiality has been incorporated into the concept
of relevance.)

93-401-25. Evidence confiined to material allegations.
Superseded by Rules 401 and 403, M.R.E., Rule 15(b), M.R.Civ.P.,
and Section 46-11-403, MCA.

93-401-27. Facts which may be proved on trial. Subsec-
tion (1) - superseded by Rules 401 and 4C2, M.R.E. Subsections
(2) and (3) - superseded by Rule 801, M.R.E. Subsection (4) -
superseded by Rule 804, M.R.E. Subsection (5) - superseded
by Rule 801(d) (2) and second sentence covered by Rule 804 (b) (3),
M.R.E., and section 26-1-104, MCA. Subsection (6) - superseded
by Rule 801(4) (2) (E). Subsection (7) -- redundant with
section 26-1-103, MCA. Subsection (8) - superseded by Rule
804 (b) (1). Subsection (9) - superseded by Rules 701, 702,
and 901, M.R.E. Subsection (II) - superseded by Rule 803(19)
and (20), M.R.E. Subsection (13) - superseded by Rule 803(13)
and (20), M.R.E. Subsection (1l4) - superseded by Article X,
M.R.E. Subsection (15) - superseded by Rules 401 and 402,
M.R.E. Subsection (16) redundant with section 26-1-302, MCA.

93-501-1 through 93-501-8. Judicial notice. Superseded
by Article II, M.R.E.

93-701-2. All persons capable of perception and communica-
tion may be witnesses. Superseded by Rules 601, 609, and 610,
M.R.E.

93-701-3. Persons who cannot be witnesses. Superseded
by Rule 601, M.R.E. (See Commission Comment)

93-70l-5. Judge or juror may be witness. Superseded
by Rules 605 and 606, M.R.E.

93-701-6. When an interpreter to be sworn. Super-
seded by Rule 604, M.R.E., and Rule 43(P), M.R.Civ.P.  (See also
sections 3-1-316 and 46-16-201, MCA.)

93-801-1 through 93-801-6. Business records. Superseded
by Rules 803(6), 1001(4), and 1003, M.R.E. (See also sectilon
2-4-612(3).)
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93-901-1 through 93-901-5. Official reports. Superseded
by Rules 803(8) and 6ll(b), M.R.E., and conflicting current
liberal rules for discovery.

93-1001-13. Evidence of foreign law or public writings.
Superseded by Rule 902(3), M.R.E. (See also Rule 44(a), M.R.
Civ.P.)

93-1001~14. Other evidence of laws of other states.
Superseded by Rules 901 (b) (1) and 902(5), M.R.E.

93-1001-17. Record -- how authenticated as evidence.
Superseded by Rules 901 (b)(7) and 902(1), M.R.E.

93-1001-18. Record of a foreign country ~- how authenti-
cated. Superseded by Rule 902(3), M.R.E.

93-1001-19. Copy of a foreign record -- when evidence.
Superseded by Rules 901 (b) (1) and 902(4), M.R.E.; conflicts
with Rule 902(3), M.R.E., and Rule 44(a) (2), M.R.Civ.P.

93-1001-30. Manner of proving other official documents.
Superseded by Rules 901 (b) (7) and 902, M.R.E.

93-1001-31. Public record of private writing evidence.
Superseded by Rules 901 (b) (7) and 902(4), M.R.E.

93-1001-33 and 93-1001-34. Justice's judgment in other
states. Superseded by Rule 902(1), (2), and (4), M.R.E.

93-1001~35. Contents of other official certificates.
Superseded by Rule 902(4), M.R.E.

93-~1001~-36. Provisions in relation to states apply to
United States and territories. Superseded by Rules 901(b) (7)
and 902(1), (2), and (4), M.R.E., and no longer applicable
gince sections referred to are being repealed.

93-1101-8. Books, maps, etc. -- how far evidence.
Superseded by Rules 201 (b) and 803(18), M.R.E.

93-1101-9. Original writing to be proved or accounted
for. Superseaed by Rules 1002 and 1004, M.R.E.

93-1101-10. When in possession of adverse party, notice
to be given. Superseded by Rule 1004(3), M.R.E.

93-1101-11. Writings called for and inspected may be
withheld. Superseded indirectly by Rule 1004(3), M.R.E.,
and superfluous.




LC 0017

93-1101-12. Writings -- how proved. Superseded by
Rules 901 (b) (1) through (3) and 903, M.R.E.

93-1101-14 through 93-1101-16. Evidence of handwriting.
Superseded by Rule 901 (b) (1) through (3), M.R.E. (See Com-
mission Comments.)

93-~1101-18. Copies of entries also allowed. Superseded
by Rules 1001(5) and 1003, M.R.E.

93-1101-19. Private writings -- how proved. Superseded
by Rule 902(4) and (8), M.R.E.

93-1101-21. Certified copies of records as evidence.
Same as 93-1101-19.

93-1201-1., Material objects. Superseded by Rules 401
(See Commission Comment), 402, 403, and 901 (a) (See Commission
Comment), M.R.E.

93-1301-3. Presumption defined. Superseded by Rule 301 (a),
M.R.E.

93-1301-5. Presumptions may be controverted, when.
Superseded by Rule 301(b), M.R.E. (See Commission Comment).

93-1401-1. Indispensable evidence, what constitutes.
Useless introduction to the rest of chapter 1401.

93~1401-2. To prove perjury and treason, more than one
witness required. Redundant with section 45-7-201(7), MCA,
and Article II, Section 30 of the Montana Constitution. (There
is no statutory crime of treason in Montana.)

93-1601-1. Testimony -~ in what mode taken. Useless
and not very accurate introduction to chapters 1601, 1701,
and 1901.

93-1601-5. Deposition ~- how taken. Superseded by
Rule 30, M.R.Civ.P. (civil) and Title 46, Chapter 15,
part 2, MCA, (criminal).

93-1901-1. Order of proof -- how regulated. Superseded
and covered by Rule 6ll(a), M.R.E., and sections 25-7-301
(civil) and 45~16-401 (criminal), MCA.

93-1901-2. Witness not under examination may be ex-
cluded. Superseded by Rule 615, M.R.E.

93-1901-3. Court may control mode of interrogation.
Superseded by Rules 403 and 611(a), M.R.E.
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93-1901-6. When witness may refresh memory from notes.
Superseded by Rules 612 and 803(5), M.R.E.

93-1901-7. Cross-examination, as to what. Superseded
by Rule 611(b) and (¢), M.R.E. (See also Rule 607, M.R.E.)

93-1901-8. Party producing witness, how far may impeach
his credit. Superseded by Rule 607.

[93-1901-9 - Repealed]

93-1901-10. Witness, how examined -- when reexamined.
Superseded by Rule 611(d), M.R.E. (See also Rule 6l1(a), M.R.E.)

93-1901-11. How impeached. Superseded by Rules 607, 608,
and 609, M.R.E.

93-1901-12. Impeachment by evidence of declarations.
Superseded by Rule 613, M.R.E.

93-1901-13. Evidence of good character -- when allowed.
Superseded by Rules 404 (a) and (c) and 608, M.R.E.

93-1901-14. Writing shown to witness may be inspected by

adverse party. Superseded by Rules 612 and 613(a), M.R.E.
(See also Rule 901%55315, M.R.E.)

93-2201-5. Compromise offer of no avail. Superseded
by Rule 408, M.R.E.

93-2501-3. Questions of fact by court or referee.
Covered by Rule 10l(a), M.R.E., and those relevant sections
of Title 93, R.C.M. 1947, which have been recodified in the
Montana Code Annotated (amendments suggested where necessary
to provide for trial without a jury.)



