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__SENATE _ sILL WO. 33

INTRODULCED oY

BY REWQUEST OF Trk CUDe CUMMISSIONER

A BILL FOR AN ACT ENTLTLED: “AN ACT TO GENERALLY REVISE ANV

CLARLIFY THE LAWS RELATING TUO REMEDIES.*

BE IT ENACTED BY THE LEGISLATURE OF THe STATE OF MONTANAZ
Section le Section 27-1-107+ HCAy is amended to read:?
"27-1-107« Kinds of relief -- when given. As a3 general

ruley coapensation is the relief or remedy provided by the

1aw of this state for the violation of private rights and
the means of securing tneir observanceyy ond--specifie
specific and preventive relief may Obe given in--ne-—other
cases--than--those—-gspecified-—in--ports-2vr-Iv-ond—4y-of -this
ehapterv-23-19-102y~2¥-19-183v-28—1-104v-and-pares-i6-ond-1?
of -ehapter—2-of -Fiete-28 oply whnea specifically proviged for
hy statute.”

Section 2. Section 27-1-223y M(CAy isS amended to read:

n21-1-223., Damages for injuries or death inflicted in

a ocuels If any person slays cor permanently disanles another

person in & duel in this state, the-stayer NI must provide

for the maintenance of the spouse and_mipQr childreg of the
person slain or perganently disablea and--ter-the-mtnor

ehitdren in such mamner and at such costy either by
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dygregate compensation Iin damages to each or by a monthlys
quarterlys or annual allowances to—oe a5 _i5 determined by
the courte~#t-any-person-stasys-er-disabies-another-person-in
a--duel--in--this-stetev-the-stayer aud _he is liable for and
must pay all dabts of the person slain or peraanently
disableds”

Section 3. Section 27-1-303+ MCAy is amended to read:

*27-1-303. Limitation of damages for breach of
obligations Hetwithstanding--the--previsions--of--23-1-204y

2¥-t-22év-2F-t-223v-ond-chés—purtr-no Ng person can recover

a greater amount in damages for the breach of an obligation

than ne coulu have yained by the full perforeance thereof on
both sides exeept-ra-the—tases-specified-in-2¥-i-22i-through
23~1~-2239—-23-1-322v--30-16—100r-FO-23-20Fv--an&--FO-2F~-2688
upless .4 greater recowery is  specifically _pecsitted by
statuig."

Section 4. Section 2Z7-1-3l1e MCA, iS amended to read:

*27-1-311. dreach of contracte For the breach of in
obligation orisingy from contracty the wmeasure of damagess
except where mhen otherwise e¢xpressly provided by this codes
is the amount wnich will compensate the party agyrievea for
all the detriment which.was proximately caused thereby or
whiten in the ordinary course of thingys would be likely to
result thercfrom. No-demsges-can-be-recovered-—for-a--breach

of--eontraet Dagages which are not clearly ascertainable in

-
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poth their nature and origin Ca0o0L _De _recoyersd for .a
breach of coniracte”

Section 2. S€ction <JI-1=-314y MLAs is5s amended to read:

“2¥-1-3i4. ovreach of agreement to convey real
propertye The detriment caused by the breach ot an syreement
to convey an estate in real property is aeemed CLONSIdBIRD te
be the price padia anc the expenses properly i1ncurred in
cxamining the title and preparing the necessary papersy with
interest thereony,; but-adding-thereto--+tn--cose--of 1f__the
breach.  was .io baoc taith 3od the agreed price was_ less than
the value of the sstate: the derrimant.is also coosidered to
include the difference petween the JAyregg price egreed-co-be
peid and the value of the estate agresd-to--be--conveyea at
the time of the breach and the uxpenses properly incurrec in
preparing to enter upon the land.™

Section 6s Section 27T~1-320s MCA, is amended to reaag:

®21-1-320. CLConversion of personal property. (1} The
detrisent <caused oy tne wrongful conversion of personal
property is presumed to be:

(a)} the value of the property at the time of its
conversion with the interest froam that tise ory wnere yhen
the action has Deen prosecuted with reasonable diligencey
the highest market value of the progerty at any tise bDetween
the conversion ana tne verdict withiout interesty ot the

option of the injured party; Jand
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{b} a ftair compensation for the time and noney
properly expended in pursuit of the propertye.

{2) The presumption declarea by subsection (1} cammot
pe repellea in favor of one whose possession was wrongful
from the Deginniny by his subsequent application of the
property to the obenefit of the owner without nm+s such
owner®s cons=nt.”

Section Ts 3Sect on 27-1-501e MCAy is amended to reaag:

#27-1-501. Survival of cause of action or defense --
death or ether disability or transfer of interest. An
actiony cause of actione or defense shedd gges not abate by
because of Lhe death or ether disadbility of a party or by
the transfer of any iaterest thereiny but shediy—-in--all
eases-~where-a ghgaevef the cause of action or defense arose
in favor of such party prior to his death or other
disabitity or transfer of interest thereins survive il
SULYi¥eS and @agy oe maintueinead by his representatives or
sSuccessors in interesti, snd-in-ecase-suyeh Jf _the action has
not been begun or defense interposede the action wmay be
begun or defense set-—up joterpased in  the name of his
representstives or successors in interestyy snd-in--ease If
the action nas been btegun or defense set-up jnLerposcds the
eourt-sheliv-on-mottony-atiew the action or proceeding teo
29y D0€ cortinued Bby--or--agetnst--Nis--representatives-or

sunecessors-in-rnterestr-in-case-cf-any-transfer-cf-rnteresty

-y
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the-action—or-procesding-asy-be-continued-rn-the-neme ~of-the
ertgtnel-party-or-the-coort—pay-attow—the-person-to-whom-the
tronster--is--made--to--be--substrtuted--iAa--the--aet+on--o¢
procesding as _provided in dule 25: MeBelivePe™

Section B8+ Section Z7-1-605e¢ MCAy is amended to read:

*27-1-606s Criminal penaltys Any person who shatd
viotate yjolates any of the provisions of this part smeki-be
guidey-—of--a-—-misdeneaner-and js_punishable upon conviction
therefor shat¥-be-punishedie by a fine of not less than $100
or more than 319000 or imprisonment for a8 term of not less
than 1 year or more than 5 yearse in the discretion of the
courte”

Section Y. Section 27-1-7T0le MCAr is amended to read:

w27-1-701e Liability for negligence as well as willful
actse Every--ome fyeryone@ is responsible not only tor the
resudt results of his willful acts but also for an injury
occasioned to another by his want of ordinary care or sikill
in the management of his property or person except so tar as
the latter has willfully or ty want of ordinary care crouyht
the injury upon himselfs Fhe-exteat--of--}iabritey-—in--such
cases--+3--defined--py--parts--2--snd--3--of--this--enaptery
subsections-~{+{--through--¢3y-~of---69-3t~k2ty---F#8-16-168y
+0-23-28Fv-and-F6-2F-206"

Section 10« Sectjon 27-1-81lls MCAs is amended to read:

u27-1-811. #hen owner of radio station not liable for
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material broadcaste No persons fFirme OF CcoOrporation owning
or operating 2 radic Droadcasting station shadi-pe j5 liable
undger the law of ¥eded-and defamation on account of having
made its broadcasting facilities available to any persony
whether igcludiny Dut out limited to 3 candidate for public
office er-eny-other-persony for discussion of controversial
or any other subjects in the absence of proof ot actual
malice on the gart ot such owner or operator.®

Section lle Section 27-1-813y MCAs is amended to read:

"27-1-813. Liability of person broadcasting -

liapility of ownar for broadcast prepared bdy statione

Nothing in 27-1-811 or £Z7-1-8l2 econtained--shald gay be
construed to relieve any person broadcasting over a radio
station from liability onder the law of ioed-~-and
defamations--her--shaltt-—anyehing-+n-23-1-6ti-or-2¥-1-di2-be
construed of to relieve any persons firme or corporation
owning or operating a radio broadcasting station from
liapility under the law of ¥+bed~end defamation on accouqt
of any broadcast prepareg or made by emy such persone firms
or corporation or by any officer or empioyee thereof in the
caurs2 of his eaploymentts and-ip-ony-csse-where—tiabidiey
sheti-exise anepever such an owpef. or _gperator is_liable on
account of amny 3 broadcast as-declrared-in-the-firse-ctouse
of-this—sentencoy-ia--that-—event--where and two or more

broadcasting stations were connected together simultaneously

-6-
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or by transcriptions filiae metal tapes or other approved or
adapted use for joint operation in the making of sauen the
Urgodcasty sveh liaDility snedt-pe—eonfened-ong j5i |imited
solely to tne personsy firme oOr corporation owning or
operating the radig stotion which oariginatead swen the
broadcast.™

Section 12. Section £7-2-10Lke MCAs is amenaed to read:

#27~2-~101le Jetinition ol actione The worc ®action®™s as
used in this chaptery #F~¥~3205¢tirv—-F-32-4t23v-13-5-200Lv~--one
20-9—46%y iS5 tu De construads wheneverl it is necessary Lo _dg
0 to--dos &s including a special proceeding of a civil
nature.”

Section 13. Section ¢7-2-102y MCAs is amended to read:

w27-¢-102. when action commenceds AR for _the. QUIpPUSES
of _statuges relating to koe.tise withio which 90 acLion Sust
he.__commencuds 490 action is commencedy-within-the-meaning-of
Fehte-chapeerdy when the coapleint is filag.™

Section l4e Section 27-2-1U3s MCAs is amended to read:

®27-2-103. Actions Dy state subject to limitationse.
The Jimitations prescribed in 23-2-28i-throvgh-2¢?-2-264v
23-2-283v-23-2-209~-throogn-cF-2-2iit2fv-end-2 3 -é-2ié-through
23-2-2%5 pact 2_af this chapter apply to actions brouyht in
the name of the state or tor the benefit of the state in the
Same RANNEr 85 to oCtions Ly privite parties.™

Section 1% Sectivn 27-2-10U5%¢ MLA+ is amended to read:
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n27-2-105« Pericds of limitation. ¥#he All cCiyxil
actiops must be comsepced withip the periods praescribea fer
the--commenceaent-of —accronsy-other-chan-for-the-recovery—of
rest-prepertyy-are-as—fotlows jin _part < except_wben _gootder
atatute specifically provides a differens limitatiooe"

Sectiol loe. Section 27-2-202y HCAs is amended to read:

n27-2-232. Actions besed on cntract or other
obligatione (L} The p:riod pirescribed for the commencement
of an actior. upon any contracts obligations or liavility
founded upon an instrument in writing is within B years.

{2) Tne period prescribed for the commencement of an
action UupoOnD a Contracty accounts Qr promise not foungea on
an instrument in writing is within 5 years.

{3) The period prescribed for the commencement of an
action upon an obligation or liabilitys _gther _thaa .4
cQOtracts dccouots _OF _Qromisgs Dot founded upon an
instrument in writingr-——other-than-a-contrectr-sceounty-or
promisey is within I years."

Section 17. S5ection 27-2-204+ MCAs is amended to read:

nZ27-¢~204« Tort actions -- general and personal
injurye (1) Tne perioa prescribed fur the commencement of an
action upon em-obirgetien-er g liapility not founded upon an
instruaent in writingv--other-than-a-contradty-—ascecounty-or
promrsey is wWithin 3 y€drse

{¢) The period prescribed for the commsencement of an

-3-
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action to recover damages for the death of one caused by the
wrongful act or neylect of another is within 3 years.

{3) The pericc prescribes for the commencement of an
action for libel. standers assaulte batterys false
imprisonmenty or seduction is within 2 yearse®

Section 1Be Section 27-2-211s MLAy is amended to read:

*27-2-211e Actions to enforce penalty or forfeiture or
other statutory liabilitys. (1) Within 2 years is the period
prescribed for the commenceaent of an action upon:

{a) a statute for a penalty or forfeiture when the
action is given to an individual or to an individual and the
states except when the statute imposing it prescribes a
different limitation;

(b) a statute or an undertaking in @ criminal action
for a forfeiture or penalty to the state;

tc}) a liability created Dby statute other than a3
penalty or forfeiture.

{2) Tne period prescribed for the commencement of an
action by a municipal corporation for the violation of any
City Or town orginance is within 1 year.

(3) fSeetions-—-93-24di--to--93-2728]--do--not---aftece
Hotsithstanging aoy other provisioo of this chapiecs actions
against directors wur stocknolders of a corporstion to
recover & penalty or forfeiture imposed or to enforce a

liability created by lawv-but-scer-aetiens must be orought
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within 3 years after the uiscovery by the aggrieved party of
the facts upon which the penalty of forfeiture attacned or
the ligbility was cresteds™

Section 19. Section 27-2-213¢ MCAes is amended to read:

*27-2-213« Actions aygadinst bankse %o (1) Except as
pravided ig subsection (<la thers arg Do time lisitations qn
the cosmencement 0f actions broaght to recover monNey of
other property deposited with any banks bankers trust
companys Or savings and loan corporations associations or
societyv-there-are-no-irmirtatirons.

{21 __Howevery--any Any action to obtaine set asidey or
question in any mapner any stated or settled account Detween
any banks benkers trust COBPanys Or Savings eor agd loan
Corporations associotions or society and any depositor or
depos+tor® with such banks bunkers trust companys ofF Savings
or angd loan corporativnes 1550Ciaticns ©OF socCiety aust be
commenced within 5 years from thne date of tne statement of
SuUCh AcCount. Any action Lased wupon or arising from the

f
peyment of Ly any vanks Lankers LLYSL Company, Qf _SaviDygs
angd_loadn corpordtions associations or society of a forgeas
raiseds oOr otherwise asltered checks Ordersy Or promissory
note out of the deposity moneye or property of the plaintiff
she¥d gust Le broughet Coa@eDLed within 3 years from the day
on which the pltaintiffy Qr his agents assigneey ar personal

representative shatd~heve-been yps notified of such payment

-10-
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or en——which--he-—or—-they-~shett-neave received such checky
OFfdary Of note marked “paid%.®

Section 20e Sectiun ¢7-2-215+ MLA,y is amended to read:

"27-2-215. Jther actionss An action for relivf not
hereinbefore giherxise provided for aust be commenced within
S years after the cause of action sha¥t--have-ateruved
ALLLNES.”

Section 2le dkctiun 27-¢-303s MLAy 15 amended to reag:

"271-2-303. Actions for wastes trespassy, oOr inRjury
committed during mining ~ork or exploration. when waste,
trespasse OF injury is CcoAmittea by r&dson of  undergroundg
work upon any mining claik or sqismic exploration. locatione
spacings drillings equippings produc ings or other operation
related to exploration or productson of oily yass watery
geothermal [esourgese or other mineralsy the cause of action
shetl j3 not be-deemed considered to have accrued until the
discovery by the aggrieved party of the facts constituting
such wastey trespasss OF INjury."

Section 22« Section 2¥-2-304e MLAy is amended to read:

®21-i-3u4. Actions involving personal property
accruing after deatn ond bpefore issuance of Jletters of
administration. #or--the--porpose-of-compurting-the [l time
within which an acticn must be coamenced +n-o-ceart—of-—this
seete DYy Jn  exeCutor of JUMiNiStrator to recover personal

property taken after the uz2ath of o testator or ntestdate
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and before the issuing of teteers—testamentary-ar letters of
auministration of to recover damages for takinge detainings
ar injuring persenal property within the same pericdy--thbe
tecvers-—ere-deemea-to-have-pesn-+ssuad-wrtain-S-years-aftese
ehe-death-of-the-testatar-ar-+ntestectey 5hall _Be__¢ompuied
from;:

L1l shst  time . @f .is5su .0g- such _lesters.  if pney atg
Lisued withia 2 _years Qf_tag Jeathi

L2185 ygvus after the caath if _the _Jesters _have net
then Duen issucaa"

Secticon 23. sectron 2¥1-2-401, MLAy is amended to read:

*27-2-40t. ohen person entitled to obring asction is
under a disability. (1) It a person entitled to bring an
action mentioned N part gs except 27-2-211{3)s Pe j5s at
the time the cause of action acerued JCCruUgse €ither within
the--sge-cf-majortty 4 Binors rnsen= serigusly mentally ill.
or imprisoned an a criminal charge or #n-exeegtt+on under the
4 sentence ef-s-crirmirant-court for a term less than for
lifes the time of such gisability is not a part of tiw time
limited +n—93-240i-to-v3-2#r83 fur commencing tne actiony
except—thot, _Hoyeyxgf the time 50 limited cannot be extended
more than 5 years Dby any such agisability except +nfancy
@iDnoLity ors in  any cCases  MOF: than 1 year atter tne
disability ceises,

(2} wnere Jf an action is barred by 27-2-304y any of

-2~
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the next-of-k+n NEirss +egatees deviseess oOr craditors whoy
at the time of the transaction upon which +¢ tQe_actrian
might have been founuedy was within--the--sge-—of-—majorttyy
imsoney——or-+mprisoned-on-a-criminel-eharge yoder one of the
disabilities menticosd in subseckion £1} mays within 5 years
after the cessation of such disabilitys maintain an action
to recover damayes by--reasson--thereofy +n-whien,y _ln_such
action he may recover such sud or the value of such property
as he would have received upon the final distribution of the
estate if an action Nad been seasonably commenced ULy the
executor or 4dministrator.

(3) No person een g3y avail himself of a disability
unless it existed when his right of action or entry accrueds

(&) When two or more disapilities coexist at the time
the right of action or entry accruesy the timitation does
not attach until they are pgth removea.”

Section 24 Section <l-2-%U4y MLA, is amended to read:

w2T-2-404. #hen a party odies before action cozaenced.
t¥+ If a3 person entitled to bring an action Qr_gagaiosi whom
ag action may be brought dies before the expiration of the
time limited for the commencement thereof and tne cause of
action survivess an action may be commenced DY qf _3Agaiost
his representatives after-~the-expt+ration-of-that-cime-sng
within-t-yesr-from-hia-deeth g5 _provided _jo_ the Udiform
Brobate Lode.
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tZ2)~—if-a-person-agairnst-whoa-on-getten-mey-be-~-Brought
dies-—before——the—-expirotion——of--the-—tige-timited-for-che
commencepent-thereof-snd-the-cause-of--setion--survivesy—--an
action--may--be--commenced-agsinse-his-representotives-afrer
the-epiration-cf-that-time-ane--within--t--year--efeer--the
tesning--of--tectters-testomentary-or-of-adainratrationy-tf-a
person—egatnIt—whon-a-covie-of-action--exists-—dies—withoot
the--statey-the-cime-which-etapses-bdetween-his-desth-and-che
expiration-of-i-year-afeer-the-issving-within-the-~state--of

tetters-—testamentory--or-tetevers-of-adatnirstration-+s-not-e

poart-of-the-tine—tinirted—for-the-coanencenent-ecf-—an——aetion

therefor-agatnst-pnis-execotor-or-administrotors”
Section 25. Section 27-¢-408s MCAy is amended to readq:
u27-2-406. Efftect on counterclaim of termination of
action. whnere Mbheouwgr a defendant in an action has
interposed on onswer in support of which he would be
entitled to rely at the trial upon a defense or counterclaia
then existing in his favory the remedy upon whichey at the
Ll
time of the commencement of the actione was not Darred by
the-provistons-of-33-240t-to-93-2%264 any provisigo of this
cede and the complaint s dismissed or the action is
discontinued or abates +n--consequence necause of the
plaintiff's adeathy the time whieh—-+atervened between the
commencement and the termination of the action is not a part

of the time limited for the commencement of an action by the
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gefendant to recover for the cause of action so interposed
as 3 defense ar to interpcse the same dJdefense in another
action oDrought LY the same plammtift or a person Jeriving
title from or under Nim."

Section Zbe Section ZT-24-409%s ML Ay is amenged to read:

" T-2-409« Acknowledygsent of debt or part paymsent. No
acknowledgeent or promise is suffierent evidence of a new or
CONtinUiIng Contruct By--watrtch-—to—take-the-case-out-obt—-the
eperetion—of-{93-24031-vo-93-2326] sufficisnl ta _cause _ihse
relevaps stasute of ligpitations to begin running ancw unless
the same is contadined in some writing siyned by the party to
be charged thereby. #ut HowRYErs this section does not alter
the «offect of any paysent of principal or interesty which
payment is equivalent to ¢ new promise in wWritings duly
signeds to pay the residue of the debt.”

Section 27. Section 27-5~303y MLAe is amended to read:

827-5~303. %hen award has effect of a judgment. After
the expiration of 5 days from the filing of the awardes upon
the application of & partyr-and-en-f++éng xho alsc tiles an
affidavit showing that notice of filing the award nas opeen
served on the adverse party or his attorney at least & days
prior to such applicsation and thdt no order staying the
entry of juagment has bean serveds the clerk sust eater the
award mowst-de-enteren-py-ehe~cter in the judgment bouk ang

thereupon jt nas the effect of a judgment.”
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Section 28. Seccion <T-6-402y MLAs is awended to reaa:

»27-6-4G2. Selection of panelistse (1) #pplication for
review shall b promptly transmvtted by the director to the
girectors of the health carv provider®s state professional
saciety or assocCiation ond the stdte dDars which shall =ach
seltect thr«e panelists within 30 days from the date of
transmittal of the application.

(2} If no st.te pretessional society or association
exists or if :he nealin car« provider does not belonyg to
such a seciety or associations the director shall transait
the application to the health <care provigder®s state
licensing boarde whicn shall in turn select three persons
from the health care provider's professiony andy where
applicables ¢o frog perscas specializing i1n the same fiels
or discipline as the healtin car¢ providere”

Section 29« Section 27-ut-5031y MCAe is amended to read?

#21-6-5C3« Conclusicn of hearing - supplemental

hearings (1) At the conclusion of the hearings the panel may

take the case wunder advisement ©r WAy rejuest  that
additional ftactse recurdsy w#itnassosy OF  oOther mnforsmation
be obtainea and present-l t- it at a supplemental hearing,

which shall be set for a Jdate and time certaines not longer
than 30 days from the date of the original hearing unless
the sttormey-bringing-the-matrer-tor-vreview claimant or__bis

attorney consents in writing to ¢ longer periode.
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{2} Any supplemental hearing shall be held in the same
manner as the original hearings and the parties concerned
and their attorneys may be present.™

Section 30. Section ¢7-6-605¢ MCAy is amended to read:

"o 1-6-nU5e Decisjon to be filea and copies sent o
partiesy attorneyss and licensing board. The decision shall
be communicated in writing to the parties and attorneys
concerneds and a copy thereof shall Dbe retained in the
permanent files of the panels ¥Fne A copy of the repore
decision shall pe sent to the health care provigder's
professional licensing board.*

Section 3le Section 27-6-TO4%e MCAy is amended to read:

#27-6-~T04e Panel proceedings and repore decisgion
privileged from disclosure in court actionse {l) ho panel
member may be callec to testify in any proceeding concerning
the deliberationssy discussionss dJdecisionses ond internal
proceedings of the panel.

(2) No statement made by any person during a hearing
before the panel may be used as impeaching evidence in
courte The repert gecisian of the medical review panel is
not admissible as evigence in any action subsequently
brought in any court of law.”

Section 32« Section ¢1-7-103¢ MCAy is amended to read:

»27-1-103«s Entry of judgment -~ COsStSe Judgment must

be entered in the judgment book as in other cases but
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without <costs for any proceeding prior to the trial. ¥Fhe
casey—the-subatrssiony-ond-os—eopy—of-the-judgment--constirtute
the-judgment-rotis"

Section 33e Suction 27-8-204e MLAy is amended to read:

»27-8-20%s Declarations concerning adainistration of
trusts and estates. ANy person interested as or through an
executors administratore trustee, guardiane or other
fiduciarye creditory deviseey tegeateey heiry next-of-kiny or
cestui gue trust in the agministration of a trust or of the

estate of a decedenty +nfent aingre+ donetie sariously

aeptally ill gersogs or insclvent say have a declaration of

rights or legal relations in respect thereto:

(1) to ascertain ony class of creditorse deviseesy
regateasy NGITSe mext-of-kiny Of Oothers;

{¢) to oirect the executorss administratorsy or
trustees to do or abstain trom doing any particular act in
their fiduciary capacity; or

{3} to determine any question arising in the

*
administration of the estate or trustey including questions
of construction of wills and other writings."

Section 34s Section 21-9-10Lle MLAy is amended to read:

"27~9~-101. wWhen and in what courts judgment may be
confessede A& 3JupjeCL to 28-2-70%e. 3 judgment by confession
may be entered without actiony either for money due orf to

become due oOr to secure any person against contingent
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liabélity on behalf of the defendants or boths in the manmer
prescribed by this chapter. Such judgment may be entered in
any court having jurisdictionr for like amounts. Judgment
upon confession may be entered up in any justice's court
specifioo in tha confessiony as providud in this chapter.”
Section 35. Section J7-9-i03s HCAsy is amended to read:
“2T—9-103. Filing and costs -- gistrict courts [The
statement must be filed witn the clerk ot the court in whicn
the judgment s to ba entereds who swst shall endorse upon
it and enter i1n the judgment book a judgaent of such court
for the amount cCOonfesseds «ith 310 costs. Fhe-stotesent-and
sffidavier-with-the~-judguent-endorsed-cthereony--becomes-~the
jodgment-rotis® .
Section 36s Section 27-9-104s MCAe is amended to read:
#27-9-1C4. Filing and costs -— justice's courts In 2
justice’s court where—the-coure yhich has authority to enter
the judgsents the statement may be filed with the justices
who wmey shall thereupon enter in his docket a judgment of
his court for the amount confesseds with 85 costs +a-—the
district——-court--ong--$3—~ tn--the--justreets—-coure. If a3
transcript of such judyment be js filed with the clerk gf
the _district  gcourts & copy of the statesent must be filed
with ite"
Section 3fe Section <£T-1%-102¢ MCAr s  o2mended to

read:

-19-

10

il

12

13

14

15

16

17

18

19

20

21

22

23

4

25

LC 0020481

"2T-15-102+. Availapility of provisionst remedies to
defendant interposing counterclaisms wivere Hhopsupr the:
defendant interposes & couaterclaim and thereupon demands an
affirmative judgment agyasnst the plaintiffe his right to a
provisional remeogy is the same as iL would De in an action
brought by him aga.nst the plaintiff for the cause of asction
stated in tie counterclaim and demanding the same judymentde
end~-fer Foxr the purpose of applying to such a case the
provisions of chapters 15 trrough 20 {ewmeape-—part——ti~-of
ehaprer-—itov- 23— F-tBdv— 23 -1} - 40ty -2F 18~ kkp-ond-part— 5ok
enhepter—38y 0of this title ond cogurer £ of Title 259 chapren
8y the defenoant is desmes consigered the: plaintiffe, the:
plaintiff is deemed coQsidersd the defendants and the
counterclaim s0 set forth in the answer is deemed copsidered
the complaint.”

Section 38. section Z7-16-10ls HLAs is amended to
read:s

®2T7-16~101ls Exclusive procedure for prejudgaent arrest
in civil actions Ko person shatd may be arrested before
Judgmgnt in 2 civil action except as prescriced Dy this
chaptar.™

Section 39. Scction 27-16-102s MEAy is amended to
read:

®2T7-~16-102s HWnen defendant may be arrestede The

defendant way be arrested in the following . cases:
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{1) in an action for the recuvery of money or Jdamages
on a cause of action arising upon Ccontracty express or
implieds when the defendant is apbout to depart froa the
state with intent to defraud his creditorss

{2) when—the tp g0 action +3 for willful injury to
persony-—-te gr charactery Or tO0 propertyr-—knowing--the
property—to-beltong which tpe defendant koow _halonged to
another;

{3} in en action for a fine or penalty or for money or
property fraucdulentiy misapplied or converted to his own use
by a public officers an officer of a corporations or an
attorneys factore Orokers agents or clerks in the course of
his employment as suchey or Dy any other person in a
fiduciary capacity; for misconduct or neglect in office or
in a professional engloysent; or for a willful violation of
duty;

(4) in an action to recover possession of personal
property unjustly cbtaineds when the property or any part
thereof has been concealeds removed, or disposed of so that
it cannot be found or taken by the sheriff;

{5) when the defendant has been guilty of fraud in
contracting the debtwy-—-+m g@r incurring the obligation for
which the action is brougnty or in concealing or disposing
of the property or for the takings detentions ofF conversion

of which the action is brought;
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{6) when the defendant has remcved or disposed of his
property or is about to do 50 with intent to defraud his
creditors.™

jection 40e Section <Z7-18-102y MCAey is amended to
read:

"27-18-102« wWhat property subject to attachmente. {1}
¥re Cxcept 28 pfovided io . subsection (Zls . _the rights or
shares which the defendant mey-heve has in the stock of any
corporation or companys together with the interest and
profits thereons oll dedts due soer Lhe dufencants and ald
other property in this state of soeh tha oJefendant not
exempt from execution may be attached andy if judgment be s
recovereds sold to satisty the judgment Jand executions
Erogerty exemut frou execution ls exespt from artacoments

(2) In any action where in ghich the amount sued for
is 310 or lessr no-writ-of-ottechment-shedt-pe-rssued—-and
tevied-apon-or-against the wages or and earnings of the
debtor or oefendant for his personal services rendered af
any time within 30 days next-—-preceding oefaors the
commencement of the actiony-snd-ia-eny-soch-case-or-aetion
sueh-weges—and-earnings are exempt from attachment.™

Section 4le Section 27-18-301y #HCAy is amended to
read:

“27-18-301« Form ang content of Wwrit -- defendant®s

undgertaking to prevent levy« (L) The writ must be directed
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10

11

12

13

14

is

16

Li

18

19

20

21

22

23

24

25

i 9020/01

to the sherifif of any county in which property of such
defendant may be and sust require him tos

La) attach «ond sately keep all the property of such
defendant within his Countys not exempt from execotion
attacomgnts of 50 Buch thereof as wday be sufricient to
satisty the plaintiff*s uvemands tne amount of which must be
stated in contormity with the complaintvi_Qr

(bl wontess if the defendant gvve gives Nis security oy
the undertaking of at least two sufficient suretiess in an
amount sufficient to satisfy such demand, besiges costse oOf
in an amount equdl to tne value of the property which has
been or is about to be attacheds tn-wnich-casey-to take such
undartakinge

(£} Swen Ihe wundertaking +9%--to gust be to the
plaintiff or--pFarntiffs in the action and shelt pust be
approved in writing on the back thereof by the plaintiff eor
ptaintiffs or his er-thetdr attorney er-ateterneys ofs upon
their refusale by the judye of the district court of the
same county as the residence of the sherift.”

Section &2« Section 27-18-30&¢ MLAy is dJmended to
read:

"2T7-168-30%4+ #hen sheriff may require written
specification of property o be levied upone No written
specification of property to de lJevied upon msuost @ay be

required by tne sheriffs except as to property referred to
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in 27-18-403 and 27-18~425(2)"

Section 43. Section 27-18-410s MCAy is awended to
reads

*27-18-410e Corporate stock -—- service on secretary of
state. In addition to the method prescribed in 27T-18-409 for
attaching steeks .LaCk or shares or interest therein of any
corporation or comp.onys it tiie president or other head of
the same or the sec:etarys :ashiery or other managing agent
thereof dues wt live of cganok. be. _foupnd in Montana eor
connot-—-pe--foand--—withrn-ttie-saord—steee and an affidavit is
fileg in the office of the clerk of the court in which the
action is pending setting forth that the-—-above-named
officers-—or--maneging such officur__Qr agent of---said
eorporacion does not live or cannot be found wrethin-ehe
stste jin Monianads the clerk of-the-court shall make an order
directing the writ to be served upon the secretary of stete
of Montana ory in his absence from his offices upon the
deputy secretdry uf state. Hhen such order has been mades
the writ of attachment shsll be served upon the secretary of
state ofy-tn-hres-absencey-upon-ths deputy secretary of state
by leaving with him a copy cof satd thg writ and a notice
that the stock goar_ _sbhacgs or interest therein of jguch
carporation. _or company belgaging . _ta the defendant s
attached in pursuance of saeen fthe writ.”

Section 44« Section 27-18-413s MLAe is amended to

-24’



10

11

12

13

14

i5

16

17

18

19

20

21

22

23

24

25

LC 0020/01

readg:

"27-18-413. Persgnal property Subject to a securlity
interest. Personal propsrty subject to a security interest
may be taken on attachment issued at the suit of a creditor
ilother ihao tpe_ secursd _garty}l of the debtor under the
security agreesent; but before the property is se takeny the
officer levying the writ nust pay oOr tender to the secured
party the amount of the security agreement debt and interest
or must deposit the same with the county treasurer of the
county in which the financing statement covering the
security agreement is filedy if such statement is filed with
a county clerk and recordery ory if such statement is filed
with another filing officer pursuant to lawe then with such
other filinyg officers payaocle to the order of the secured
party«™

Section 45 S5ection 27-1d-1504s+ MCA, is5 amendea to
read:

"27-18-1504 Form and content of writ -- defendant's
ungertaking to prevent levye (11 The writ wmay be directed to
the sheriff or any constable of tne county or the sherift of
any other county &nd aust require him to:

fa) attach anc safely keep all the property of the
vefendant in his countys not exempt from execation
attachments or so wuch thereof as may be sufficient to

satisfy the plaintiffts demands the amount of which must be
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statead in conformity with the complaintei_gr

ihl wuntess jif the defendant hes--given gives hi-!
security oy the undertaking of two sufficient sureties in an
amount sufficient to satisfy such demands besides costse N
whieh-casu-to take such undertakinges

121 Sueh Ihe wundertaking és~-¢0 must be to the
plaintiff er-praintiffe-in-the——getéen and sho+d gust be
approved in writing on the back thereof by the plaintiff or
pleintiffe or his or-eheir attorney or--stterneys oOrs upon
their refusals by the Justice issuing soeh the writ.®

Section 46 Section 27-18-1506s MCAy is amended to
read:

*27-18-1506s Applicability of procedure in district
courts Part lv--exeept—23-48-283; 27-18-207» 27~18-303y
23 —28-304y-23-18-386 through 2T-18-308; parts &+ 5+ and by
except—-2¥F-Fo—-486; 27-18-T1l1l througn 27-18-T713s 27-1d-T721
through 27-18~732; and parts 8 and 9y except 27-18-9Cie are
applicable to attschments (5sUed in justices® Courtss the

v
word ®constable™ beiny substituted tor the word "sheriff®
waenever the writ is directed to a3 constapvley anag the word
®justice™ substituted for *juuge™.”

Section 47+ Section 27-19-204s MCA, is amended to
read:

¥2T7-19-204« iIssuance without bond. Sa+d Ihe injunction

provided for in 2I-19-202 shall issue ss-in-cases—of-squityy
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without bondes upon the application of the county atturney of
the county in which swoen Lbhe action is pending or upon the
application of the attorney yeperal in the name uf the state
of MoNtanas uUpon a primg fucie Showing that an actione-ervit
or—eriminety describad io di-19-202 has been se instituteg
and is 8o pendingrv--charging-—suech--person—-~or--persensy
COPPOratFron—or-Corporetronsv-forergn-or—donestity-urth- -guch
viobtasien.”

Section 48« Section «&7-19-303s MCAy is amended to
read:

*27-19-303. Time of ranting injunctions evidence
requireds The injunction order may be granted at the time of
issuing tha summons uwpon the complaint or at 3ny time
afterwerd before judgment upon Jdffidavitse In the one cuses
the complaint: with or without affidavits to support itse
ands in the others the aftidavits shodd st show
satisfactorily that sufficient grounds exist eherefor for
tha ordere An injunction order shsti guy not be granted on
the complaint alone unless:

(1) it de j5 duly wverified; gud

{2) the wmaterial alilegations of the complaint setting
forth the grounds theretor--be for_ _thDe _Qrder _arg made
positively ang not upon information ana belief.®

Section 49« Section 2(-17-30Uby MLAy is amended to

reags
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w271-19-306e Security ror damages. (1) Sn—-groneing—-on
+njunetion—ear--restraining—ordsry--the--court-er—judge-nay
requirer—except ExXCept when the SsStiates 3 COufNtys OF 3Ny
supdivision thereof or o wmunicipal corporation or a smarried
person in a8 suit for divorce against his or her spouse is 3
perey plai tiff, on__grinting an injunction or restraining
Qrdars the Court or judye @dy (BJuire 3 written undertaking
on the part of the ,laintstfe with sufficient suretiesy to
the ef fact tha: the plceintist will pay to thne party enjoined
such damadgess not exceeding an amount to be specifieds as
such party a@wdy Swustain by reason of the injunction if the
court finally deeide gegcides that the plaintiff was not
entitled thereto.

{2) within 5 days after the service of the injunctions
the gefendant may except to the sufficiency of the suretiese
It ehe-plainevréf g fails to do sor sueh—-placnt+ff-is-deenes
to--have--waived De__wadives 4311 objections to them. when
excepted tos the plaintiff®s suretiesy upon notice to the
defendant of not less thean 2 or more than S5 dayse must
justify before a juage or clerk in the same sanner as upon
nail on arrestvs ond-opon—ferture 1f they fail to justify or
if others in their place fail to justify at the time and
place appuinteds the oraer granting en LNEe injunction shald
BUSt bDe dissolved.®

Section 5Ce Section 27-19-402y MCAs is amended to
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read:

#27-19-402. Evidence wpon JL hearinge dpem AL the
hearing opn the application to vueste dissplys or modify an
injunction ordery 3 verified answer has tne effect only of
an affidavite If the application be j5 wade upon affidavits
on the part of zhe defendanty but not otherwises the
plainti ff @aay oppose the same by g9ral__iestisgny . of
affidavits or-oral—-cestimonyy in addition to those on which
the injunction order was grantede. The defendant may also use
oral testimony."

Section 51« Section 27-19-403s MCAy is amended to
read:

n2T-19-403. New undertaking for security following
hearings Upon the heariny eof-an-eppitcation-to-vacate—of
modify—sn—-injonction~orders the court or judge may require a
new undertakings in the same or a different sumy to be given
by the plaintiffs with like sureties and to the like effect
as the undertakiog.  _executed upon Lhe granting of the
original order. The persons executing the new undertaking
become liable thereon as if they had executed it upon the
granting of the original ordere The persons who executed
the original undertaking remain liable thereon until the new
undertaking is Jiven and approveds and no longer.*

Section 52« S5ection 27-19-404y MCAes s amended to

read:
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#27-19-404. wWhen injunction dissolved or modifiec. 1f
upon sweech--appiiestion LDe heariag it satisfactorily appess
ARPEArs that there +s agg not sufficient grewnd grounds for
the injunction orders +t-ahedd Lhe OLJRL _@UsLt be dissolved;
or if it satisfactorily sppesr apu@drs that the extent of
the injunction order is too greaty +e-shatt tha _ordor gust
be modified. Fhe-court-er-iudge—may--vacate--the-—injunction
erdepr—-—where--the-oiteged-wrong-or—injury-is-mot-irreporadble
and—tea——capabie--of--being- ~pdequately-—conpensoted——Ffor——in
noneys”

Section 93« Section 27-19-40%y MA, is amended to
readg:

*27-19-405. Detendant®s undertaking for security upon
dissolutions. Upon-the-hearing-aentroned-+n-27-19-483 If the
lojunction order is gissolved because the alleged iojury _is
not___irceparable  and. s, capaple  eof being.  adeguately
cappensated for in _moneys the court or judge may-vecste--the
nionecion-~-order--upon--the--defendsnts y--executing sna%l
require the defepdqol to_axecute an undertaking in such form
and amount and with such sureties as the court or judge
shedt may directs conditioned to indemnify the plaintiff
against loss sustained by reason of vecating-sueh-injunesion
order the dissolution.®

Section b%e Section <Z7-20-30lsy MCAsy is amended to

read:
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*27-20-3CGl. wuwath and undertaking to taithfully
gischarge duties. Before entering upon Nis dut:esy the
receiver must de sworn to perform them faithftully and sball
gxecute dan undertakinges with one or more sureties approved
by the court or judges exsScete-efr-underteitrag to such person
and 1n such sum as the Court or juuye may directy to the
effect that he will faicthfully discharge the duties of
raceiver in the action and obey the orders of the court
thereine. The court may at any timse direct him to Jive new
bonds with new sureties with the like effect. Soeh
sAdertakingMay-be-sued-on- 83 -provided-ra-2-9-505+"

Section 55%. Section 27-25-103, M(Ay is amended to
read:

#27-25-103« Applicotion of rules of procedure. txcept
as otherwise provided in this chapters the provisions of
£93-238%---to~-93-872¥4 Litle 25 are applicable to and
constitute the rules of practice in the proceedings
mentioned in  this chaptere The provisions of [93-238t-te
93-631#4 Liile 25 relative to new trials and appealsy excapt
insofar as they are inconsistent with the provisiony of this
chapters apply to the proceedgings eentioneyd in savd  LDIS
chaptere™

Section 5be. S@ction ¢7-~26-103s MCAs is aemended to
read:

*27-26-103. Application of rules of procedures Except
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as otherwise providgea in this chapters the provisions of
f93-2302-—to--93-832¥4 Litle _2% are applicable to and
conseidute the rules of :practice in the proceedings
mentioneg in tnis chapter. The provisions of [93-2384-—-%¢
93-93+#9 Litle 25 relotive to new trials and appeailss except
insofar as they ar? inconsisient with the provisions of this
chapters a;ply tc the procecdings mentioned in sevd Lhis
chapter.™

Section Te S@ction «[~26~303y MCAy is amended to
read:

"27-26-303e Jury triagle {1) If an answer be jg made
which raises 2 question as to a matter of fact essential to
the determination of the motion and affecting the
substantial rights of the partiess and wupon the supposed
truth of the allegation of which the applicstion for the
writ is basedy the <Court or judge w®madye N its or hNis
discretions order the gquestion to be triedg before a jury and
postpone the arjument until suen the trial can be had. The
question to be tried sust be distinctly stated in tne order
for triale The ordier may also cirect the jury to assecss any
damages whicl the applicaent may have sustainedy-irn-case-vhey
#ind if _ir finds tor hiae

{2) It the proceeting is  in the district court or
before a district judges the trial must take place as in

other <casess If a jury e js required in the supreme courts
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a jury must be drawn 3nd selected from the jury boxes hox of
the-county—in—whieh-the—seat-of ~gavernment-+s-tocored Lewis
ang_Clark Coupty 3nd the clerk of tne district court of se+d
that county must s50all place sweh--poxes LhE _Lox +n the
custody of the clerk of the supreme court for that purpose.
Tne conduct of the trial shnedd gyust be the same as in the
district courty and the clerk of the suprese court sheld
mave has the same oauthority to issue processy and enter
orders and judgments as the district court clerk has In like
cases.”

Section 58« Section 27-26-402¢ MCAy is amenged to
read:

"271-26-402+. Judyment for applicante. If judgment be ji§
given for the applicant:

{1) he may recover the damages which he has sustained,
as found by the jury or as may-be determined by the court or
refereesy upon if 2 reference to-de was ordered, together
with costs;

(2) apn execytion may isswe for such damages and costsy
sn-execution-may-+esve; and

{3) a peremptory aandate wsust be aJawarded without
delay."

section 59« Section 27-28~20Ty MCAs is amended to
reads:

»27-28~207. Procedure when action brought in supreme
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courts. Actions under this chapter commenced in the supreme
court shald pgust be conducted in the same aanner as if
commenced io the district courte and the clerk of the
supreme court sheti--have has the same authority to issue
summons and other process and to enter orders and judgsents
as the clerx of the district court has in like cusese All
pleadings and the conduct of the trial shadd mpust be the
same as in the district <courte If a jury is required to
datermine an issue of facte 3 jury shedd gyst de drawn and

selected ftrom the jJury bomes hox of the-esunty-in-wnich-the

'saoe—ef-govern-ont-#s—}oeetoc Lemis_and Clark Couaty and the

clerk of the district court of sedd ghat county muse 5hall
place swemh the jury bexes Dpx in the custody of the clerk of
the supreme court for that purpose.*®
Section 60« Section 27-28-3%05y MCAe is amended to
read:
"2T~28-505« Powers and duties of trustees -
liabilitys [l} The trustees shall ferthwith jgasdiately
.
demand all moneye propertys Dooksy-~deedsy-~notesy--bitiey
opdigationsy and papers of--every--description witnhin the
custodyvy--powery or control of the officers ot the
corporationv--ef-either-of-thes belonging to the corporation
or in emywise gny way necessary for the settlement of its
affairs or for the discharge of its debts and liabilities;

and they may sue for and recover the demands and property of
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the corporations

i{2) end--sheli--pe IhRe _trustees are jointly and
severally liabie to -thae credgitors and stockholders gof - the
LOLpOradrion to tha extent Of i1ts property and effects which
come into their hands.”

section 6le Secction ZT7-31-102, MCAy is amended to
read:

®*27-31-1d2« Petition for change of name of nonprofit
corporations. Any religious, benevolenty literarys gr
scientific corporation or any corporation bearing or--neving
for--¥ta--name Oof using Or being known by the namse of any
benevolent or charitable order or society mayy by petitiony
apply to the district court of the county in which its
articles of incorporation were originally filed or in whichn
ehe its property of--such--corporastien is situated for a
change of its corporate nime. Such petition must be signed
by E majority of the Jdirectors or trustees of the
corporation and must specify the date of the formation of
the corporation:s the name proposeds and the reason for sach
1he change of name. Upon toe filing sweh Qf _the petition on
behaotf-of-such-corporetvony the same procsed+ngs arocedure
shall be wmede followsd as upon applications for changes of
names of natural persons.”

Section 62« Section 27-31-20%y M(CAy i5 amended to

read:

-35-

10

1l

12

13

| 3

LC Q02001

"27-31-205. Annual report of name changes Dy clerk to
secretary of state gad legislative council -- publication.
Each Japuary ihe cierk of the district court shalliy-asnnwatiy
M--the-ponth~oft-dEnseryr-moke—a-return repoft to the eftiee
of sacret~ry of state of and _the _legislative cguncil a1t
changes o names made Ju:ing _the _precggding year in the
gistrict court of his County under tnis chapter. Seeh-return
shedd Jae relort wus. sho« the date of the judgment of--ehe
eourty Origilal noscy narw decreedy and residence, Sweh
returns-shett Ine regorts myst de published in & tabular
form with the statutes tirst publisned thereafter.™

Section 63. Repesaler. Sections 64-210, 93-6501 through
93-6517¢ and 93-901l1ly HReleM. 1947y are repealed. Sections
27T-1-81% through 2T-1~817+ MCAsy arc repealed.

~End~
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1979 Legislature
Code Commissioner Bill -~ Summary

SENATE Bill No. 33

AN ACT TO GENERALLY REVISE AND CLARIFY THE LAWS RELATING TO
REMEDIES.

(This summary does not include discussion of routine form or
grammatical changes.)

Section 1. 27-1-107. Kinds of relief -- when given.
Changed obsolete (1895) reference to a general reference to
statutes.

Section 2. 27-1-223. Damages for injuries or death
inflicted in a duel. Changed "the slayer" to "he" to clarify
that the section applies whether the victim is dead or
permanently disabled.

Section 3. 27-1-303. Limitation of damages for breach
of obligation. Deleted obsolete (1895) references and added
a general reference to statutes.

Section 4. 27-1-311. Breach of contract. Clarified
what the second "which" (deleted) refers to.

Section 5. 27-1-314. Breach of agreement to convey .
real property. Rewrote to clarify.

Section 6. 27-1-320. Conversion of personal property.
In subsection (2) clarified "his".

Section 7. 27-1-501. Survival of cause of action or
defense -- death or disability or transfer of interest.
Deleted last clause of first sentence and second sentence
and substituted a reference to Rule 25, M.R.Civ.P. Stricken
language is conflicting and redundant with rule.
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Section 8. 27-1-606. Criminal penalty. Deleted in-
accurate reference to misdemeanor (penalty prescribed makes
it a felony).

Section 9. 27-1-701. Liability for negligence as well
as willful acts. Deleted last sentence ~-- obsolete (1895)
cross reference.

Section 10. 27-1-8l11. When owner of radio station not
liable for material broadcast. Deleted inaccurate reference
to libel (Libel must be presented to the eye, not the ear).

Section 11l. 27-1-813. Liability of person broadcasting --
liability of owner for broadcast prepared by station. Same
change as in 10 above (27-1-811); deleted redundancies;
clarified last provision.

Section 12. 27-2-101. Definition of action. Simplified
internal reference (1895).

Section 13. 27-2-102. When action commenced. Replaced
obsolete (1895) reference with & general reference to statutes
of limitations.

Section 14. 27-2-103. Actions by state subject to
limitations. Updated obsolete (1877) reference.

Section 15. 27-2-105. Periods of limitation. Rewrote
to clarify obsolete (1895) and obscure reference "as follows"
and to provide for more recent and future exceptions to the
general statutes of limitations.

Section 16. 27-2-202. Actions based on contract or
other obligation. Rewrote subsection (3) to clarify.

Section 17. 27-2-204. Tort actions -~ general and
personal injury. In subsection (1) deleted language re-
lating to obligations -- redundant with 27-2-202.

Section 18. 27-2-211. Actions to enforce penalty or
forfeiture or other statutory liability. In subsection (3)
updated obsolete (1895) reference.

Section 19. 27-2-213. Actions against banks. Rewrote
to clarify; changed "savings or loan" to "savings and loan"
to correct apparent error (There is no "savings or loan"
provided for in Montana's banking laws.); deleted "or
depositors" -- redundant; changed "of" to "by" -- apparent
error.
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Section 20. 27-2-215. Other actions. Changed obsolete
(1895) "hereinbefore" to "otherwise".

Section 21. 27-2-303. Actions for waste, trespass, or
injury committed during mining work or exploration. Added
"resources" to correct apparent error (one adjective in a
series of nouns).

Section 22. 27-2-304. Actions involving personal
property accruing after death and before issuance of letters
of administration. Rewrote to clarify significance of
issuance of letters; deleted "in a court of this state" as
redundant; deleted "letters testamentary or" -- obsolete
terminology.

Section 23. 27-2-401. When person entitled to bring
action is under a disability. In subsection (1) clarified
"within the age of majority"; updated obsolete terminology,
"insane"; rewrote to simplify. In subsection (2) updated
terminology "next of kin" and "legatees" (see 72-1-103,
MCA); clarified "it"; rewrote to simplify. 1In subsection
(4) added "both" to clarify.

Section 24. 27-2-404. When a party dies before action
commenced. Consolidated subsections (1) and (2) and re-
placed provisions extending statutes of limitations with a
reference to the Uniform Probate Code to resolve conflicts
with that code. (See specifically 72-3-123 and 72-3-802.)

Section 25. 27-2-408. Effect on counterclaim of
termination of actlion. Replaced obsolete internal reference
with a general reference. (Note that this section has ot
been amended since its enactment in 1895. The compiler at
some point substituted R.C.M. section numbers for the original
reference, which was quite broad.) Deleted "which inter-
vened" as redundant.

Section 26. 27-2-409. Acknowledgment of debt or part
payment. Replaced obsolete internal reference with a general
reference. (See parenthetical comment under 27-2-408,
section 25 of this bill, except that this section was amended,
not enacted, in 1895.)

Section 27. 27-5-303. When award has effect of a
judgment. Clarified who files affidavit.

Section 28. 27-6-402. Selection of panelists. 1In
subsection (2) changed "to" to "from" to correct apparent
error.
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Section 29. 27-6-503. Conclusion of hearing --
supplemental hearing. In subsection (1) clarified "attorney
bringing the matter for review".

Section 30. 27-6-605. Decision to be filed and copies
sent to parties, attorneys, and licensing board. Changed
"report" to "decision" to correct apparent error, no report
is provided for.

Section 31. 27-6-704. Panel proceedings and decision
privileged from disclosure in court actions. In subsection
(2) made same change as in 30 above (27-6-605).

Section 32. 27-7-103. Entry of judgment -- costs.
Deleted the last sentence, an obsolete reference to the
judgment roll.

Section 33. 27-8-204. Declarations concerning adminis-
tration of trusts and estates. Updated obsolete terminology,
"infant" and "lunatic"; deleted redundant obsolete terminology,
"legatee" and "next of kin".

Section 34. 27-9-101. When and in what courts judg-
ment may be confessed. Added "Subject to 28-2-709" to
clarify that section's relationship to this section. (28-2-
709 was enacted in 1935, 27-9-101 was last amended in
1877.)

Section 35. 27-9-103. Filing and costs -- district
court. Same as 32 above (27-7-103).

Section 36. 27-9-104. Filing and costs -- justice's
court. Changed "may" to "shall" to correct apparent error;
deleted specific dollar amount on justice's court costs and
reference to district court costs -- redundant with 25-31-

112 and 25-1-201, respectively, and also a potential source

of future error. Note that 25-31-112 was amended several
times and each time 27-9-104 was overlooked, creating an
inconsistency regarding the amount of the costs in a justice's

court. Clarified "¢lerk".

Section 37. 27-15-102. Availability of provisional
remedies to defendant interposing counterclaim. Simplified
internal reference. The omission of part 10, chapter 16,
secticn 27-17-102, and part 15 of chapter 18, MCA, in the
R.C.M. reference appears to be an oversight. Counterclaims
are treated much the same in justice's court as in district
court (see 25-31-502, enacted in 1967). Sections 27-17-401
and 27-18-111 necessarily must be included since they are a
part of the overall procedure.
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Section 38. 27-16-101. Exclusive procedure for pre-
judgment arrest in civil action. Added "before judgment" to
clarify.

Section 39. 27-16-102. Wwhen defendant may be arrested.
Rewrote subsections (2) and (5) to clarify.

Section 40. 27-18-102. What property subject to
attachment. In subsection (1) added "Except as provided in
subsection (2)" to clarify the relationship between the two
subsections (originally separate sections in different
R.C.M. chapters) and added the last sentence to clarify that
all property exempt from execution is also exempt from
attachment. In subsection (2) deleted redundancies.

Section 41. 27-18-301. Form and content of writ --
defendant's undertaking to prevent levy. In subsection (1)
(a) changed "execution" to "attachment" to provide for -
property subject to execution but not attachment. Rewrote
subsection (1) (b) to clarify "in which case" (deleted). 1In
subsection (2) deleted redundancies.

Section 42. 27-18~304. When sheriff may require
written specification of property to be levied upon. Changed
"must" to "may" to correct apparent error.

Section 43. 27-18-410. Corporate stock -- service on
secretary of state. Made terminology consistent, "stock or
shares or interest therein"; rewrote to simplify and clarify.

Section 44, 27-18-413. Personal property subject to a
security interest. Clarified that "creditor" does not refer
to the secured party.

Section 45. 27-18-1504. Form and content of writ --
defendant's undertaking to prevent levy. Same as 41 above,
27-18-301.

Section 46. 27-18-1506. Applicability of procedure in
district court. Simplified and updated internal reference:
deleted "except 27-18-101" since 27-18-101(l1) applies by
virtue of 27-18-202 and 27-18-1501, and 27-18-101(2) neces-
sarily applies; added "27-18-305" to simplify since it
applies anyway (27-18-1505 reads the same); éeleted "except
27-18-406" to update because that section was enacted in
1901 and 27-18-1506 has not been amended since its enactment
in 1864.

Section 47. 27-19-204. Issuance without bond. Added
"provided for in 27-19-202" to clarify the application of
this section; deleted "as in cases of equity" as redundant;
and simplified and updated last clause (27-19-202 was amended
in 1975 but 27-19-204 was overlooked, creating inconsistencies
in terminology.)
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Section 48. 27-19-303. Time of granting injunction.
In the introduction and subsection (2) clarified "therefor";
added "and" between subsections (1) and (2) to clarify.

Section 49. 27-19-306. Security for damages. 1In
subsection (2) changed "plaintiff" to "he" (referring to the
defendant) to correct an error in Chapter 535, Laws of 1975.

Section 50. 27-19-402. Evidence at hearing. Added
"on the application” to clarify; changed "vacate" to "dis-
solve" -- uniform terminology, and clarified application of
"in addition...granted".

Section 51. 27-19-403. New undertaking for security
following hearing. Deleted "of an application to vacate or
modify an injunction order" -- redundant; clarified "as upon
granting of the original order™.

Section 52. 27-19-404. When injunction dissolved or
modified. Changed "such application" to "the hearing" to
clarify; clarified "it shall"; deleted last sentence --
substance being incorporated into 27-19-405 to correct
recodification error (see 93-4209, R.C.M. 1947).

Section 53. 27-19-405. Defendant's undertaking for
security upon dissolution. Rewrote to incorporate substance
of last sentence deleted from 27-19-404. (See also amend-
ment of that section, section 52 of this bill.); changed
"vacating" to "dissolution" -- uniform terminology, and
deleted "such injunction order" -- redundant.

Section 54. 27-20-301. Oath and undertaking to faith-
fully discharge duties. Deleted last sentence, which is
confusing and not useful (2-9-505 states that "where it is
not otherwise provided, [the bond] must be in the name of
and payable to the state", but 27-20-301 states that the
undertaking must be "to such person...as the court or judge
may direct".)

Section 55. 27-25-103. Application of rules of pro-
cedure. Changed "[93-2301 to 93-8717]" to "Title 25" in two
places to aid recodification and update reference.

Section 56. 27-26-103. Same as 55 above (27-25-103).

Section 57. 27-26-303. Jury trial. In subsection (2)
changed "jury boxes" to "jury box" in two places to update
(Current law provides for only one jury box) and added "and"
and "court" to clarify.
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Section 58. 27-26-402. Judgment for applicant. 1In
subscction (1) clarified "to be ordered"”.

Section 59. 27-28-207. Procedure when action brought
in supreme court. Changed "Jjury boxes" to "jury box" in two
places to update (Current law provides for only one jury
box.)

Section 60. 27-28-505. Powers and duties of trustees --
liability. Rewrote to delete redundancy and clarify.

Section 61. 27-31-102. Petition for change of name of
nonprofit corporation. Added "or" to clarify, deleted
redundancies, and rewrote last sentence to clarify.

Section 62. 27-31-205. Annual report of name changes
by clerk to secretary of state and legislative council --
publication. Rewrote to clarify and eliminate redundancies,

and added "and the legislative council" to update. (Current
law requires the legislative council rather than the secre-
tary of state, to publish the statutes -- 5-11-205, MCA.)

Section 63. Repealer. 64-210, R.C.M. 1947. Redundant
and conflicting with 45-3-102, MCA.

93-6501 through 93-6517, R.C.M. 1947. Obsolete and
unnecessary. The general attachment statutes are adequate
to protect the interests of the creditors.

93-9011, R.C.M. 1947. Obsolete provision regarding the
judgment roll, which has been abolished.

27-1-814 through 27-1-817, MCA. Declared unconstitu-
tional by the Montana Supreme Court in Madison v. Yunker, 35
State Reporter 1311.
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Approved by Committee
on Judiciary

SENATE BILL NO. 33
INTRODUCED BY VAN VALKENBURG

B3Y REQUEST OF THE CODE CUMMISSIONER

A BILL FOR AN ACT ENTITLED: ®AN ACT TO GENERALLY REVIZE AND

CLARIFY THE LAWS RELATING T REMEDIES.®

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 2T7-1-107s MCA, is amended to read:
*27-1-10T. Kinds of relief -- when givene As 3 general

rules compensation is the relief or raemedy provided by the

law of tnis state for the violation of private rights and
the means of securing their observancevy eand--specifie
specific and preventive relief may be given +na--no--ether
cases-~-than--these--spec+fred--in—-ports-2v-Iv-ond-4-of-this
chaptery-23-1£9-382v-23-19-103v-28-1-104v-and-partes-t6-and-1¥
of-chepter-2-of-F+tie-28 gnlty-whben-apecificaity-providad-far
by-statute ONLY IN THOSE CASES SPECIFIED BY STATUTE."™
Section 2. Section 27-1-223¢ M{Ay is amended to read:
"27-1-223. Damages for injuries or death inflicted in

a duels 1f any person slays or permanently disables another

person in a3 guel in this state, the-steyer hg must provide

for the maintenance of the spouse and_mioor ghiltdren of the
person slain or permanently disabled and--for-the-minor

chitdren in such wmanner and at such costs either by
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aqgregate compensation in damages to each or by a monthly.
gquarterlys or annual allowances to-be a5 __jis determined by
tﬁe courte-if-any-person-strays-or-di+ssbtes-snother-person—+n
a-~doet--rn-~this-stotev-the-steayer ang he is liable for and
must pay all debts of the person slain or permanently
disabled."™

Section 3. Section 27-1-303s MCAs is amended to read:

®27-1-303, Limitation of damages for breach of
obligatione Notwithstanding—-the-—provisions—-of--2F-i-2684y
2¥-1-22%v-2¥-1-223v-and~-this-party-no Ng person can recover
3 aqreater amount in damages for the breach of an obligation
than he could have gained by the full performance thereof on
both sides exeept-in-the-cases-specified-+n-2¥-i-221-through
2F-t-223¢-~2F~1-IR2v--¥0-15~-108v—-F0-2+-208Fy--and--F8-23-208
unless___a.__greater _ recovery _is apecifically--permitted
SPECIFIED by statute.™

Section 4. Section 27-1-311+ MCA, is amended to read:

"eT-1-311. Breach of contracte For the breach of an
oblijation arising from contracty the measure of damagess
except where yhen otherwise expressly provided by this codes
is the amount which will compensate the party aggrieved for
all the detriment which _was proximately caused thereby or
whiem in  the ordinary course of thinas would be tikely to
result therefrom. MNo-demages-can—be-recovered-for-s—~breach

of--contreact Qamages which are not clearly ascertainable in

-2 5 33
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both their nature and origin capogt be _recoyered for _a
breach of contract.™

Section S. Section 27-1-31%&y MCAes is amended to read:

*27-1-314. Breach of agreement to convey real
propertys. The detriment caused by the breach of an aygreement
to convey an estate in real property is deemed considerad to
pe the price paid and the expenses properly incurred in
examining the title and preparing the necessary papersy with
interest thereonrs but-adding-thereto--+n--case-—of 1f _the
breach _was__io bad faith ang the agreed price was less than
the yalue of the estate. the detriment is also considered Lo
include the difference hetween the agreed price aqreed-to-be
pmtd and the value of the estate agreed-to--be--conveyed at
the time of the breach and the expenses properly incurred in
preparing to enter upon the land.®

Section b« Section 27-1-3204 MCAs is amended 1o read:

n27-1-320. Lonversion of personal propertys {1} The
detriment caused by the wrungful conversion of personal
property is presumed to be:

{3) the vatue of the property at the time of its
canversion with the interest from that time ors where ghen
the action has been prosecuted with reasonable diligences
the highest market value of the property at any time between
the conversion and the verdict without interests at the

option of the injured party} and

-3- SB 33
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(L} & fair compensation for the time and money
properly expunded in pursuit of the propertye

{2y The presumption declared by subsection (1) cannot
oe repelled in favor of one whose possession was wrongful
from the heqinning by his subsequent application of the
proparty to the benefit of the owner without h+3 3uch
owper's consent.”

Section 7. Section 27-1-%01ls MCAs is amended to read:

"s7-1-501e Survival of cause of action or defense -~-
death or other disability or transfer of interest. An
actions cause of actions or defense shadd dogs not abate by
kecause _of _Lthe death or other disability of a party or by
the transfer of any interest thereiny but sha¥ly--+n--o}}
enses--where-n yhepeyer_thg cause of action or defense arose
in favor of such party prior to his death or other
Jisability or transfer of interest thereiny survive jt
auLYives and may be maintained by his representatives or
SUCCESSOrs in interestt, ond-tn-case-sweh If _the action has
not been beaun or defense interposeds the action may be
begun or defense 9ee--wp interposed in  the name of his
reprcsSentatives Or SUCCCSS0FS 1Nt interestty ond-+n--cose ]1f
the action has been bequn or defense set-up jpiterpaseds the
coore-shatty-on-motionr-stiow the action or proceeding teo
@3y be continued by--or--ogainst—-his--representatives-or

suceessors-tn-tnterastys-fn-case-of-any-transfer-of-interesty

-4~ 58 33
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the-action-or-proceeding-may-be-continved-in-the-nome-of-the
orvrginat-party-oer-the-coort-may—stiow-the-person—to-whom—the
transfer--+3s--made--to-—be--substituted--in-—the--action-—eor
proceeding as provided in Aule 253 MaRaCivePe™

Section B. Section 27-1-606y MCAs is amended to read:

*27-1-606. Criminal penaltys Any person who shed¥d
viotate yjiglates any of the provisions of this part she¥i-be
guitty--of--a--mirademeanor-ond (s _pupishable upon conviction
thercfor shati-be-punishebte hy a fine of not Yess than $100
or more than $1+000 or imprisonment for a term of not less
than 1 vyear or more than 5 yearsy in the discretion of the
court.™

Section 9. Scction 27-1-T0le MCA+ is amended to read:

*27-1-701« Liability for negligence as well as willful
actse Every--one Eyerygne is responsible not only for the
resodt resyulrs of nis willful acts but also for an  injury
occasioned to another by his want of ordinary care or skill
in the management of his property or person except so far as
the latter has willifully or by want of ordinary care hrought
the injury upon intimselfe. Fhe-extent--of--¥rabittty-—-in--sweh
coses--+s--defraed--by--parts--2--ond-~-3--gf--this--chaptery
subsectrons--tt)--throeogh-—-¢33-~o0f-—~-69-31~12}y-~-F6-36-308y
#8-2¥-293y-and-Fo-eF-248"

Section 10s Section 27-1-81les MCAs iSs amended to reag:

®27-1-Rl1l. When owner of radio station not liable for

~-5- S8 33
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material broadcaste. No persons firmey or corporation owning
or operating a radio broadcasting station shelt-pe j5 liable
under the law of ¥+hel-and defamation on account of having
made its broadcasting facilities available to any persons
whether ipncludipg but not limited to 3 candidate for public
office er-any-other-perseny for discussion of controversial
or any other subjects in the absence of proof of actual
malice on the part of such owner or operator.®

Section 1ls Section 2T-1-813¢ MCAs is amended to read:

"27-1-813. Liability of person broadcasting --
iiability of owner for broadcast prepared by statione.
Nothing in 27-1-811 or 27-1-812 econtatned--sha*t pay be
construed to relieve any person broadcasting over a radio
station from liability under the law of ¥ibed——-and
defamatione--Nor--shati-~anything-in-2¥-4-81t-or-2¥-1-812-be
eonstrued gor to relieve any persons Ffirme or corporation
owning or operating 3 radio broadcasting station from
liabitity under the law of }ibe¥-snd defamation on account
of any broadcas: prepared or made by any such persons firms
or corporation or by any officer or employee thereof in the
course of his employmentt, snd-in-sny-case-where-tiabi¥ity
shalt-ex+st Whenever such an owner Qr_operator is liable on
account of samy 3 broadcast as-dectared-in-the-first-ctause
of-thts-sentencer-ran-—that--event--where gpnd two or more

broadcasting stations were connected together simultanecously

-6- 8 33



10

11

12

13

is

16

17

L8

19

20

21

22

23

24

<5

S8 06033/02

or by transcriptiony fiims metal tapes or other approved or
adapted use for joint operation in the making of swenh the
oroadcasts smeh liability shelt-be-confined-end js limited
solely to the persone firms or corporation owning or
operating the radio station which originated sesueh the
broadcaste™

Section 12. Section ¢7-2-101y MCAs is amended to read:

"27-2-101. ODefinition of actiones The wogrd "action®™s as
used in this chaptersy #¥-3-185f13v-F-32-4123v-17-5-386+v—~and
28-9-265y is to be construedsy whenever it is necessary to _do
0  +ko~-gesy 3s including a special proceeding of a civil
natures™

Section 13. Section 2T-2-102s MCA, is amended to read:

727-2-102. When action commenceds An for the pQuUrpases
of _statutes relatiog to the time withio wbich an_action sust
Ge_ _cosmepceds an action is commencedy-within-the-meuning-of
ftmis-chapterdyr when the complaint is filed.®

Section l4e Section 27-2-103, MCAs is amended to read:

"27-2-103. Actions by state subject to limitationse
The limitations grescribed in z¥-2-28i-through-27-2-204v
23-2-26Fy-27~-2-269-through-23-2-211{23vy-and-23-2-212-through
2¥-2-245 part 2 of this_chapter apply to actions brought in
the name of the state or for the benefit of the state in the
same manner as to actions by private partiese®

Section 15. Section £7-2-105¢ MCAe is amended to read:
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"7-2-1uS%. Periods ot limitation. ¥he Al)l civil
uCbions wual bz coemenced nithin the periods prescribed for
the--commencement-of-sctionsy-ather—than-for-the-recovery—of
rest-propertyr-are-ss-foliows in part 2 except when _angther
statute specifically provides a different limitation.”

Section lée Section 27-2-202¢ MCA» is amended to read:

"27-2-202. Actions based on cntract or other
ohiigations (1} The period prescribed for the commencement
of an action upon any contracts obligations or liability
founded upon 3n instrument in writing is within 8 yearses

{2} The period prescribed for the commencement of an
action upun o contracte accountes Qr promise not founded on
an tnstrument sn writing is within S years.

{3} FYhe period prescribed for the commencement of an
action upon an obligation or Dliabilitys _other _than _2a
cootracts _accounts _or__premiags not  founded  upon an
instrument in writingv--other-then-a-contrecty-accounty-or
promitsey i5 within 3 years.™

Section 17. Section 271-2-204+ MCAy is amended to read:

z7-2-204, TJort actions -~ general and personal
injurye (1) The period prescribed for the commencement of an
action upon en-esttqatien-or 3 liability not founded upon an
instrument in writingv--other-than-s-contracty—sccounty-or
promtaey is within 3 yearses

{2) The period prescribed for the commencement of an
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actiun to recover Jamages for the death of one caused by the
wrongful act or neyglect of another is within 3 years.

(3) The period prescribed for the commencement of an
action for libel, slanaers assaulte batterye false
imprisonmenty or seduction is within 2 years."™

Section lbe Section 27-2-21ly MCAy is amended to read:

%27-2-211« Actions to enforce penalty or forfeiture or
other statutory liabilitye (1} within 2 years is the period
prescribed for the commencement of an action upon:

{a) a stoetute for a penalty or forfeiture when the
action is given to an individual or to an individual and the
statesy except when the statute imposing it prescribes a
different limitation;

() a statute or an undertaking in a criminal action
for a forfeiture or penalty to the state;

{c) a liability created by statute other than a
penalty or forfeitures

{2} The period prescribed for the commencement of an
action by a municipal corporation for the violtation of any
Ccity or town ordinance is within 1 year.

{3) fSecetions—-93-2461--to--93-2328]-~do--not---eaffect
Notwithstandioy doy ether provision of this chapgters actions
anainst directors or stockholders of a corporation to
recover & penalty or forfeiture imposed or to enforce 2

Jiability created Dby lawr-but-such-aetions must be brought
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within 3 years after the discovery by the aggrieved party of
the facts upon which the penalty of forfeiture attached or
the liability was createde"™

Section 19« Section 27-2-213¢ MCA» is amended to read:

"27-2-213. Actions against banks. ¥Fo [l) Except as
provided io_subsection (2} there are no time limitatiops on
the _commencement af actions breught to recover money or
other property deposited with any banks bankers trust
companys Or savings and loan corporations asscciations or
societyv-there-are-no-timitotions.

12} _Hewewery--any Apy action to obtains set asides or
question in any manner any stated or settled account between
any banks bankers trust companys or savings eor and loan
corporations associations or society and any depositor er
depesitars with such banks bankers trust companys oOr savings
or and loan corporations asscociations or society must be
commenced witnin S5 years from the date of the statement of
such accounte. Any action based wupon or arising from the
paysent of by any banky bankers Lrust companys Qr_Savings
dnd_loan corporations associations or society of a forgeds
raised, or otherwise altered checks orders Or promissory
note out of the deposits moneys or property of the plaintiff
shatt gust be brought commgnced within 3 years from the day
on which the plaintiffy gr his agenty assignees Or personal

representative shail-have-been wgs notified of such payment
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or on-—whieh--he-—-ar—--they--shali-hsve received such checks
orders Or note marked “paid®."

Section 20 Section 27-2-215+ MCAs is amended to read:

"27-2-215. Other actions. An action for relief not
herernbefere gthernise provided for must be commenced within
S vyears after the cause of action shal¥--have-sccrued
accrues.®

Section 21e Section 27-2-303¢ MCA: is amended to read:

"27-2-303. Actions for wastes trespasss oOfF injury
committed during mining work or explorations When wastes
trespasss or injury is committed by reason of underground
work upon any mining claim or seismic explorations locations
spacings drillings equippinge. producings or other operation
related to exploration or production of oilsy gass waters
geothermal resqQurcase or other mineralss the cause of action
shatt+ j5 not be-deemed capsidered to have accrued until the
discovery by the aggrieved party of the facts constituting
such wastes trespasss of injury.”

Section 22 Section 27-2-304s MCAs is amended to read:

"27~-2-304. Actions involving personal property
accruing after death ana before issuance of letters of
administration. For--the--purpose-of-computing-the Ihe time
within which an action must be commenced in-e-court-of--this
state by an executor or administrator to recover personal

property taken after the death of a testator or intestate
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and cefore the issuing of jetters-testementary-or letters of
adwinistration or to recover Jamages for takings detainings
ur injuring personael property within the same periodv-—the
tetters-—orea-deemed-to-have-been-+2sued-within-5-years-after
the-death-of-the-testator-or-+ntestates shall _be computed
froms

131 __the time of issuiog _such _letters _if they are
isauwd mithio 5 _yeors of the deaths

1<) 5. years after the desth if fhe letters  have oot
then_been_issueds”

Section 23. Section 27-2-401ls MCAs is amended to read:

®27-2-401. ¥hen person entitled to bring action is
under a disabilitye (1) If a parson entitled to bring an
action mentioned in part Ze except 27-2-211(3)+ be jSe at
the time the cause of action ecerued 3cLruesy either withen
the-~aje-of-majortty a_Qinurs +nsene seriously mentally ille
or imprisoned on a criminal charge or +n-execution under the
4 sentence af-a-eriminat-court for a term less than for
lifes the time of such disability is not a part of the time
limiteo rm-F93-24Rt-¢0-93-r3£89 for commencing the actiony
except-thety _Howeyer the time so limited cannot be extended
more than 5 years by any such disability except infaney
gipority ore in any casey more than 1 year after the
agisability ceasess

(2} wWhere Jf an action is barred by 27-2-304s any of
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the next-of-k+n hejrss ‘teqetees deyiseesy or creditors whov
at the time of the transaction upon which +t the actiqo
might have been foundedy was within-—the--o0g9e--of--mojorteyy
rAsaney--—or-taprirsoned-on-s-eriminal-cherqe ynder opnge of the
gisabilities peotioned io subsection {1} mayvs within 5 years
after the cessation of such disabilitys maintain an action
t0 recover damages by--reoson-—thereofy +tn-whiehyg In_such
action he may recover such sum or the value of such property
as he would have received upon the final distribution of the
estate if an action had been seasonably commenced by the
executor or administratore.
(3) No person ean pay avail himself of a disability
unless it existed when his right of action or entry accrued.
(4) when two or more disabilities coexist at the time
the right of action or antry accruess the limitation does
not attach until they are hgth removed.™
Section-24v—~-Section-23-2-404v-NEAv-+9-amended-to-reads
823-2-484v-~-Khen-s-party-dies-before-action—-commenceds
tiy--if-a-person-entitied-to-bring-sn-action-ar-againat-—wham
ga-action-may-be-hranght-dres~pefore-the-expiration--ef-~the
trme-—F+mrted--Ffor-the-commencement-therecf-and-the-ceuse-of
action-surviveav-an-action-may-be-commenced--bhy--gr--ggainst
hvs--representotirves--after--the-expiration-of-that-time-and
within-t-yesr-from-hra-death--gs--provided-~in--the-—tniforse
Brobgte-Eodes
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t23--Ef--a-person-sgainst-whom-an-action-may-be-brought
dres-before-the-exprration--of-—the--time--timrted--for--the
commencement--thereof--and--the-cause-of-sction-survivesy-an
setion-may-be-commenced-against--his-—representatives--after
the--expiration--of--that--time——snd-within-i-year-asfter-the
rssuirng-of-ltetters-testementsry-or-of-administrations—~if--a
person--agairnst—-whom—-s-ceuse-of-action-ex+sts-dies-withoot
the-statev-the-time-which-etapses—petween—his-death-and--the
expiratton--of--i-yesr-after-the—issuing—within-the—stote-of
jettera-cestamentary-or-tetters-of-administration-+s—-—not--a
part--of--the-time-timited-for-the-commencement-of-an-sction
therefor-against-his-execntor-or-asdmintatrators®

Section 24 Section 27-2-408y MCAe is amended to read:

»27-2-408. Effect on counterclaim of termination of
actione where Hhenever a defendant in an  action has
interposed ap answer in support of which he would be
entitled to rely at the trial upon a defense or counterclaim
then existing in bhis favory the remedy upon whichsy at the
time of the commencement of the actiony was not barred by
the-provistons-of-£93-24B81-¢to-93-2%293 apy provision of this
code and the complaint is dismissed or the action is
discontinued or obates +n--consequence because of the
plaintiff*s deathsy the time which—intervened between the
commencement and the t&tmination of the action is not a part

of the time limited for the commencement of an action by the
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defaendant to recover for the cause of action so interposed
a5 a defense or to interpose the same defense in another
action brought by the same plaintiff or a person deriving
title from or under hime

Section 25 Section 2T-2-409 MCAs is amended to reaa:

"2T-2-409. Acknowledyment of debt or part paymente. No
acknowledgment or promise is sufficient evidence of a new or
continuing contract bhy-which-to-take-the--case--opt--of--the
operatinn-—of--f33-P4E1--+0-93-2¥2089 sufficjent o cause _the
relevant statute of limitarions_to begin_runaing onew unless
the same is contained in Some writing signed by the party to
be charged thereby. But Hpwevers this section does not alter
the effect of any payment of principal or interests which
payment is eqguivalent to a2 new promise in writings duly
siyneds to pay the residue of the debt.”™

Section 26. Section 27-5-~303s MCA, is amended to read:

"27-5-303., HWhen award has effect of a judgment. After
the expiration of 5 days from the filing of the awarde upon
the application of a partyv-end-om-f+¥+ng yho also files an
afficavit showing that notice of filing the award has been
served on the adverse party or his attorney at least & days
prior to such application and that no order staying the
entry of judyment has been serveds the clerk must enter the
award must-be-entered-by—the-clerk in the judgment book and

thereupon ji has the effect of a judgmente®
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Section 27. Section 2T-6-402¢ WCAs is aomended to read:

"27-6-402« Selectivn of panelistse (1) Application for
review shall be promptly transmitted by the director to the
directors of the health care provider®s state professional
society or association and the state bars which shall each
select three ponelists within 30 days from the date of
transmittal of the application.

te) 1If no state professional society or association
exists or if the health care provider does not belong to
such @ society or associations the director shall transeit
the application to the health care provider's state
licensing bosrds which shall in turn select three persons
from the health care provider®s professiony and: where
applicables to frop persons specializing in the same field
or discipline 3s the health care providers®

Section 23. Section 27-6-5034 MCAy is amended to read:

*27-6-50%. Conclusion of hearing -- supplesental
hearinge (1} At the conclusion of the hearings the panel may
take the case wunder advisement or may request that
sduitional factse recordss witnessess or other information
pe obtained and presented to it at a supplemental hearings
whicn shall yue set for a date and time certains not longer
than 30U days from the date of the original hearing wunless
the attornry-bringrng-the-matter-for-review (laimaot or his

attorney consents in writing to a longer pericde
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{2) Any supplemental hearing shall be held in the same
manner as the oriqinal hearings ond the parties concerned
and their attorneys may be present.”

Section 29« Section 2T-6-605y MCAy is amended to read:

"27-6~605. Decision to be filed and copies sent to
partiess attorneyss and licensing boarde The decision shall
be communicated in writing to the parties and attorneys
concerneds 3nd a copy thereof shall be retained in the
permanent files of the panels. Fhe A copy of the repert
decisign shall be sent to the health care provider's
professional licensing board."

Section 30« Section 27-6-TO4s MCAs is amended to read:

m27-6-T04. Panel proceedings and report decisign
privileged from disclosure in court actions. {1} Ko panel
meaber may be called to testify in any proceeding concerning
the deliberationss discussionsy decisionss and internal
proceedings of the panele

{2) No statement made by any person during a hearing
before the panel w@ay b2 used as impeaching evidence in
courte The report gecision of the medical review panel is
not admissible as evidence in any action subsequently
brought in any court of law."

Section 3¥le Section 27-7-103, HCA., i5 amended to read:

"27-7T-103. Entry of judgment -- costss Judgment asust

pe entered in the judgment book as in other cases but
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without costs for any proceeding prior to the ¢triale Fhe
casey--the-sobmisstonr-and-a-copy-of-the-judgment-constitute
the-judqment-rotis™

Section 32. Section 27-B-204%y MCAs is amended to read:

n27-8-204. Declarations concerning administration of
trusts and estatess Any persun interested as or through an
exccutory administrators trustee, guardiany or other
fiduciaryy creditores devisees tegateey heiry next-of-kiny or
cestui gue trust in the administration of a trust or of the
estate of a decedents +nfant qinQre ‘Yunstie seriously
sentally _ill persgne or insolvent may have a declaration of
rights or legal relations in respect thereto:

{1} to ascertain any class of creditorss deviseesy
¥egateesy heirse next-of-kiny or others;

{2) to direct tha executorss administratorss or
trustees to do or abstain from doing any particular act in
their fiduciary capacity: or

(3 to determine any question arising in the
administration c¢f the estate or truste including questions
of construction of wills and other writings«."

Section 33. Section 27-9-101, MCAy is amended to read:

"27-9~-101« When and in what courts judgment may be
confesseds A Sybject to 28-2:710%:. a3 judgment by confession
may be entered without actions either for money due or to

become due or to secure any person against contingent
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liability on behdalf of the defendants or boths in the manner
prescribed by this chaptere Such judgment may be entered in
any court having jurisdiction for like amountse Judgment
upon confession may be entered up in any justice®s court
specified in the cunfessions as provided in this chapter.™

Section 34. Section 27-9-103s HMCAs is amended to read:

"27-9-103. Filing and costs -- district courte The
statement must be filed with the clerk of the court in which
the judgment is to be enterede who muse s5hall endorse upon
it and enter in the judgment book a judgment of such court
for the amount confesseds with $10 costse Fhe-statement--and
affidavity-—with--the-judgeent-endorsed-thereony-becomes-the
jodament-rotie"

Section 35. Section 27-9-104y M{As is amended to read:

®27-9-104« Filing and costs -~ justice's courte In a
justice's court where-the-court yhich has authority to enter
the judyments the statement may be filed with the justices
who may 3hall thereupon enter in his docket a judgment of
his court for the amount confesseds with $5% costs +n-the
distriret-~court--and--4$3--in--the--justicets—-court. If a
transcript of such judgiment be js filed with the clerk gf
the district courts a copy of the statement must be filted
with ite”

Section 36e Section 27-15-102s ¥CAy is amended +to

read:
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“27-15-102. Availability of provisional remedies to
defendant interposiny counterclaime Where Hhepayer the
defendant interposes 3 counterclaim and thereupon demands an
affirmative judgment against the pltaintiffs his right to a
provisional remedy is the same 3s jt wquld be in an action
brought by him against the plaintiff for the cause of action
stited in the counterclaim and demanding the same judgmentt,
and-+or For the purpose of applying to such a case the
provisions of chapters 15 through 20 texcept-part-16-of
ehapter-t9y-2¥-13-182v-23-1F-401v-27-18-21tv-ond-pare-15--of
chepter-19% of this_ title and chapter 8 of Title 25+ chapter
sy the defendgant s deemed considered the plaintiffs the
plaintiff is deemed copnaidersd the defendants and the
counterclaim sSo set forth in the answer is deem»d copnsjdered
the complainte®

Szction 37« Section 27-16-101y MCAs is oamended to
resd:

".T7-16~101e txclusive procedure for prejudgsent arrest
in civil actione No person ashad} may be arrested bhLefore
Juglaeent in o civit  action except as prescribed by this
chaptera”

Section 13. Section 27-16-102s MCAs is amended to
read:

*27-16-102. Hhen defendant may be arrestede The

defendant may be arrested in the following cases:
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{1} in an action for the recovery of money or damages
on a cause of action arising wupon contractes express or
implieds when the dgefendant is about to depart from the
state with intent to defraud his cregitors;

{2) whem--the jp__ap action +s for willful injury to
persony--te Qf <charactery or to propertyv--knowing--the
property--to--betoeng which _the defeadant knew belgnged to
another;

{3} in an action for a fine or penalty or for msoney or
proparty fraudulentliy misapplied or converted to his own use
by a public officery an officer of a corporations or an
attorneys factors brokers agents or clerke in the course of
his eaployment as suchs or by any other person in a
fiduciary capacity; for misconduct or neglect in office or
in a professional employment; or for a willful violation of
duty;

{«}) in an action to recover possession of personal
property unjustly obtaineds when the property or any part
thereof has been concealeds removede or disposed of so that
it cannot be found or taken Oy the sheriff;

{5} when the defendant has been guilty of fraud in
contracting tha debty-+n gf incurring the obligation for
=hich the action is broughty or in concealing or disposing
of the property or for the takinge detentions or conversion

of which the action is brought;
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{6) when the defendant has removed or disposed of his
property or is about to do so with intent to defraud his
creditorse®

Section 39. Section 27-18-102y MCAsy is amended to
read:

"27~18-102. What property subject to attachment. ({1}
¥he Excapt a3s _provided in _subsectiop {(2)s the rights or
shares which the defendant may-heve Nas in the stock of any
corporation or companye together with the interest and
profits thereons alt debts due sweh Lthe defendants and all
other property in this state of sweh the defendant not
exempt from execution may be attached ande if judgment be j3
recovereds scld to satisfy the judgment and execution.
Pronerty saeepi from execution is exempl froe attachmepts

12) In any action where in which the amount sued for
is 310 or lessy no-writ-of-sttachment-shalt--be--issued-——-and
tevied-—apon--or--eaqainst the wages or and earnings of the
debtor or defendant for his personal services rendered at
any Lime witain 30 days next--preceding bhefore the
commencement of the actiony-and-+n-sny-such-case——or-—action
such-wages-and-earntnas are exempt from attachment."

Section 40. Section 27-18-301, MCAy is amended to
read: '

#27-18-301l. Form and content of writ -- defendant's

undertasking to prevent levye. {l1l) The writ must be directed
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to the sheriff of any cuounty in which property of such
defendant may be and must require him to:

{a) attach and safely keep all the property of such
defendant within his countyer not exempt from execotion
attachaents or so much thereof as may be sufficient to
satisfy the pitaintiff*s demands the amount of which msust be
stated in conformity with the complaintei_gar

k)l wuntess if the defendant g+ve gjiyes him security by
the undertaking of at lesst two sufficient suretiesy in an
amount sufficient to satisfy such demands besides costss or
in an amount eqgueaet to the value of the property which has
been or is about to be attacheds #n-which-csser-to take such
undertaking.

121 Sueh Ihe wundertaking +3--to gyst be to the
plaintiff or-plaint+ffs in the action and sheld gust be
approved in writing on the back thereof by the plaintiff or
ptatntiffs or his or-thetir attorney or--ettorneys ors upon
their refusaly by the judge of the district court of the
same county as the residence of the sheriffe.®

Section 4le Section 27-18-30%4y MCAs is5 amended to
read:

"27-18-304. wWhen sheri ff may require written
specification of property to be levied upone No written
specification of property to be levied upon must g3y be

reguired by the sheriffs, except as to property referred to
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1n 27-12-403 and 27-18-405(2)."

Section &2« Section 27-1B-4)10s MHCAy is amended to
read:

"27-18-410. Corporate stock -- service on secretary of
states In addition to the method prescribed in 27-18-409 for
attaching stoeirs Stock or shares or interest therein of any
corporation or companys if the president or other heacd of
the same or the secretaryes cashiers or other managing agent
thareof does not live opr _caoconat _be fouad in Montana eor
cannot-he-found-within-the-satd-stete and an affidavit is
filed in the office of the clerk of the court in which the
action is pending setting forth that the---above-nomed
offierrs-~-or---menaqging such _officer or agent ef--sedd
corporatron does not live or cannot be found withitn-—the
state ip _Montapar the clerk of-the—eourt shall make an order
directing the writ to be served upon the secretary of state
of Montana ory in his absence from his offices upon the
deputy secretary of state. When such order has been mades
the writ of attachment shall be served upon the secretary of
State orvy-+tn-mres-ebsencey-upon—-the deputy secretary of state
by leaving with nim o copy of se+d the writ and 3 notice
that the stock gQr _sbares or interest therein of such
corperation__or. _compapy _belooging. to the defendant is
attached in pursuance of sweh the writ.”

Section 43« Section 2T7-1B8-413y MCAy is amended to
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read:

"27-18-413. Personal! property subject to a security
interest. Personal property subject to a security interest
may be taken on attachment issued at the suit of a creditor
{fotber _thao _the _secured partyl of the debtor under the
security ayreement: but before the property is se takens the
officer levying the writ sust pay or tender to the secured
party the amount of the security agreement debt and interest
or must deposit the same with the county treasurer of the
county in w«which the financing statesent covering the
security agreement is filede if such statement is filed with
a county clerk and recordery org if such statement i< filed
with another filing officer pursuant to laws then with such
other filing officery payable to the order of the secured
party."

Section &4. Section 2T-18-1504s HMH(As is amended to
read:

"27-18-1504. Form and content of writ -- defendant*®s
undertaking to prevent levy. (1) The writ may be directed to
the sheriff or any constahle of the county or the sheriff of
any other county and must require him to}

tal attach and safely keep all the property of the
defendant in his ‘countys not exempt from executtion
attachsents or so such thereof as wmay be sufficient to

satisfy tne plaintiff's demsandy the amount of which must be
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stated in conformity with the complaintyi_ar

i)} un¥ess if the defendant heas--given gives him
security by the undertaking of two sufficient sureties in an
amount sufficient to satisfy such demands besides costsy +n
whieh-case-to take such undertakinge

{21 Sweh Jhe wundertaking +s--to @muyst be to the
plaintiff er--pltaintiffe—-in--the--ection and shed} gust be
approved in writing on the back thereof by the plaintiff er
ptetnti+ffs or his or-the+r attorney er—attorneys ors upon
their refusales by the justice issuing sueh the writ.™

Section 45« Section 27T-18-1506s MCAe is amended to
read:

*27-18~-1506. Applicability of procedure in district
courte Part ly—--except--27-t8-181; 27-18-20T7y 27-18-303vy
27-18-304v--23-18-386 through 27-18-308; parts 4y S5y and b6y
except-2¥-+68-486; 27-18-711 through 27-18-T13, 27-18-721
through 27-18-7T32; and parts 8 and 9y except 27-18-901y are
applicable to attachments issued in justices® courtss the
word “constable® being substituted for the word “sheriff"
whenever the writ is directed to a constables and the word
®justice” substituted for "judye™.”

Section #b6e. Section 27-19-204y #CAy is awended to
reods:

"27-19-204« Issuance without bonde. Sa+d The injunction

provided for _in 27-19-202 shall issue es-in-cases-of-equitysy
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without bonds upon the application of the county attorney of
the county in which swehl Ltpje action is pending or upon the
application of the sttorney general in the name of the state
of Montanas upon a prima facie showing that an actionv-etvid
or-—ertmirnaty described_ in 27-19-282 has been %o instituted
and is se pendingy--charging--such--person--of-—--personsy
esrporastron--or-corporaotionsy-forergn-or-domesticr-with-such
viotatron.”

Section 47« Section 27-19-303s MCAsy i5 amended to
read:

®2T7-19-303. Time of granting injunctions evidence
requireds The injunction order may be granted at the time of
issuing the summons upon the complaint or at any time
afterward before judgment upon affidavitse. In the one casey
the complainte with or without affidavits to support ite
ande in the othersy the affidavits shal? guyst show
satisfactorily that sufficient grounds exist therefor for
the _order. An injunction order shat} pay not be granted on
the complaint alone unless:

(1} it be 5 duly verified; apd

{2) the material alleqations of the complaint setting
torth the grounds therefer--be for the _order _are made
positively and not upon information and belief."

Section 4#0e Section 27-19-306, MCAsy is amended to

read:
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"e¢T-19=-30L. Security for damagese {1) Bn-grenting-an
tRjunction-or-restreining-ordery--the--court--or--judge-—may
requrrevy--exeept Except when the states a countys or any
subdivision therecf or a municipal corporation or a married
person in a suit for divorce against his or her spouse is a
perty plaintiff, go_granting an _jnojunctiop _or _restraining
Qrders _the court or judge mgay reqQuire a written undertaking
on the part of the plaintiffsy with sufficient suretiess to
the effect tnat the plaintiff will pay to the party enjoined
such damagess not exceeding an amount to be specifiaedy as
such party may sustain by reason of the injunction if the
court Ffinally decide decjdges that the plaintiff was not
entitled thereto.

(2} Within 5 days after the service of the injunctions
the defendant may except to the sufficiency of the sureties.
if the-ploint+éf heg fails to do sor suveh-plarnciff-is-deened
to-have-waived he waiwes all objections to them. when
excepted tos the plaintiff®s suretiese upon notice to the
defendant of not less than 2 or wmore than 5 dayss wsmust
justify before a2 judge or clerk in the same manner as upon
bail nn arrestyy; and-vpon-fatrtore If they fajl to justify or
if others in tneir place fail to justify at the time and
place appointeds the order yranting an the injunction sheid
gust be dissclved.®

Section 49. Section 27-19-402, MCAy is amended to
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read:

“27-19-402. Evidence uwpen gt hearings dpon AL the
heariny go_tbhe_application to vscete dissplye or modify an
injunction ordery a verified answer has the effect only of
an affidavite If the application be i5 made upon affidavits
on the part of the defendants but not otherwises the
plaintiff w@ay oppose the same by oral __testimony __ar
affidavits or-erasl-testimonyy in addition to tﬁosa on which
the injunction order was granted. The defendant may also use
oral testimony.”

Section S50e Section 27-19-403: MCAy is amended. to
read:

n27-19-403. New undertaking for security following
hearinge Upon the hearing ef-en--epplicatien--to--vaeate--or
sodify-sn-injunction-orders the court or judge may require a
new undetrtakings in the same or a different sums to be qiven
oy the plaintiffy with like sureties and to the like effect
as the__undertaking _executed upon the granting of the
oriqinal ordere The persons executing the new undertaking
become liable thereon as if they had executed it wupon the
granting of the oriyinal orders The persons who executed
the oriqinal undertaking remain liable thereon until the new
undertaking is given and approveds and no longer.”

Section Sl. Section 27-19-404, MCAy is amended to

read:
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"27-19-4C4« MWhen injunction dissolved or modifieds If
upon sueh-application the hearing it satisfactorily eppeer
aDu2ars that there +3 are not sufficient ground grounds for
the injunction ordere +t~she¥¥ the grder must be dissolved;
or if it satisfactorily appeer appears that the extent of
the injunction order is toc greats +¢—-sha¥d the _order _must
be modifiede ¥Fhe--court-or-judge—may-vecate-the-injunction
order-where-the-atieged-wrong-or-infury-+s-—not--irrepsrabie
and--+s--capabte——of--being--adequetety—-compensoted-——for-in
moneys™

Section 52« Section 27-19-405¢+ MCAs is amended to
read:

*27-19-405« Defendant*s wundertaking for security upon
dissolutione. Upon-the-hearing-mentioned-in-2¥-19-483 If the
injunction _grder is dissolved hecause the alleged injury is
oet__irreparable and _is_ capable of _being __adeguately
compensated . for in _mopneys the court or judge may-vacate-the
rnjonction--order-~uspon--the--defendant®e—-executing shall
require the defepdant_to execute an undertaking in such form
and amount and with such sureties as the court or judge
shatt pay directs conditioned to indemnify the plaintiff
against loss sustained by reason of vecsting—such-injunction
order the gissolutign.”

Section S3. Section 27-20-30ly MCAy is amended to

read:
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»27-20-301e Cath and undertaking te faithfully
discharge dutiese. 3efore entering upon his dutiese the
receiver must be sworn to perform them faithfully and shall
axgcute _an _underiakings with one or more sureties approved
by the court or judges execute-an-andertaking to such person
anu in such sum as the court or judge may directs to the
effect that he will faithfully discharge the duties of
receiver in the action and obey the orders of the court
thereins The court may at any time direct him to give new
bonds with new sureties with the 1like effecte. Sach
undertaking-may-pe-sued-on-as-provided-in-2-9-5054"

Section 54. Section 27-25-103, MCAy is amended to
read:

"27-25-103. Application of rules of procedure. Except
as otherwise provided in this chapters the provisions of
F93-2383--¢to--93-8¥3F] Ijtle 25 are applicable to and
constitute the rules of practice in the proceedings
mentioned in this chapters. The provisions of F93-g238i--to
93-87¥9 litle 25 relative to new trials and appealss except
insofar as they are inconsistent with the provisions of this
chapters apply to the proceedings mentioned in se+d this
chapter.®

Section 55« Section 27-26-103+ MCAy is amended to

"27-26-103. Application of rules of procedure. Except
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as atherwise provided in this. chapters the provisions of
£93-730%---¢o--93-8%3F4 Ijtle__2% are applicable to and
constitute the rules of practice in the proceedings
mentioned in this chapter. The provisions of £93-238%-+¢o
93-A3:¥4 1itle_25 relative to new trials and appealss except
insotar as they are inconsistent with the provisions of this
chartere apply to the proceedings mentioned in aseid this
chupter.”

Section 56. Section 27-26-303s MNCAes is amended to
read:

n27-26-303, Jury triale (1) If an answer bde |js made
which raises a question as to a matter of fact essential to
the determination of the motion and affecting the
substantial rights of the partiess and upon the supposed
truth of the allegetion of which the application for the
#rit is baseds the court or judge mays in its or his
discretions order the question to be tried before a jury and
postpone the arqument until sweh the trial can be hade The
question to be triegd must be distinctly stated in the order
tor trial. The order may also direct the jury to assess any
damages which the applicant may have sustainedy-in-case-they
find jf it _finds for hime

{2) 1If the proceeding is in the district court or
pefore a district judges the trial must take place as in

otner casese If a jury be j§ required in the supreme courts
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a jury must be drawn and selected from the jury boxes bax of
the--county-rn-which-the-seat-of-government-+3-tocated Lewis
ang_Llark _Lounty and the clerk of the district court of ea+d
that county mwst spall place sovech--bexes the box in the
custody of the clerk of the supreme court for that purposes
The conduct of the trial smedd gust be the same as in the
district courte and the clerk of the supreme court shedd
heve has the same authority to issue processy and enter
orders and judgments 3s the district court clerk has in like
casese™

Section 5T. Section 27-26-402+ MCAy is amended to
read:

"2T-26~402«. Judgment for applicante If judgment be js
given for the applicant:

{1) he wmay recover the damages which he has sustained,
as found by the jury or as may-be determined by the court or
refereesy oupon jf a reference to-pe yas ordereds together
with costs;

{2) an_execulrign _may_issue for such damages and costsy
san-executron-meay-+s3ve; and

(3) a peremptory mandate must be awarded without
delay."

Section 58. 3ection 27-28-207, M(A, Is amended to
read:

“27-28-207. Procedura when action brought in supreme
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courte Actions under this chapter commenced in the supreme
court sha*} puyst be conducted in the same mamner as if
commenced in the district courtes and the clerk of the
supreme court shali-have has the same authority to issue
summons and other process and to enter orders and judgments
as the clerk of the district court has in like cases. All
pleadings and the conduct of the trial shatd must be the
same as in the district courts If a2 jury is vrequired to
determine an issue of facty a jury sha#d¥ gust be drawn and
selected from the jury bexes bgx of the-county-in-which--the
seat-of-government-+s-tocated Lewis and Clark County and the
clterk of the district court of sa#+d that county must shall
place suweh the jury bex=s hox in the custody of the clerk of
the supreme court for that purpose.®

Section 59« Section 27-28-505y MCAy is amended to
read:

"271-28-505+ Powers and duties of trustees -=
iiabilitye [1) The trustees shall forthwith jigmedjately
demand all woreys propertye pooksv--deedsy—notesy—bitisy
ohitrqattonsy and papers of--every-—-deseription within the
custodyr———powery or control of the officers of the
corporationr-or—either-of-them belonging to the corporation
or in spywise a0y way necessary for the settlement of its
atfairs or for the discharge of its debts and 1liabilities;

and they may sue for and recover the demands and property of
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the corporations

{2) end---she}i---be The _trustees _are jointly and
severaily liahle to the creditors and stockholders gf _the
corporation to the extent of its property and effects which
come into their hands.”™

Section 6$0e Section 27-31-102+ MCA, is awended to
read:

"27-31-102. Petition for change of name of nonprofit
corporatione Any reliniouse benevolents titerarys or
scientific corporation or any corporation bearing er-heving
for-+ts-nmme or using or being known by the name of any
venevolent or charitable order or society mayry by petitiony
applty to the district court of the county in which its
artictes of incorporation were originally filed or in which
the jts property of--sgeh--corporation is situated for a
change of its corporate name. Such petition must be signed
by a wmajority of the directors or trustees of the
corporation and must specify the date of the formation of
the corporations the name proposeds and the reason for sueh
the change of name. Upon the filing sueh gf the petition on
benatf--of--such-corperation, the same proceedings procedure
shall be mede followed as upon applications for changes of
names of natural persons.™

Section 6le Section 27-31-20S5y MCAs is amended to

read:
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®27-31-20%. Annual repart of name changes by clerk to
secretary--of--stete and legisliative council -- publication.
cach Japuacy_the clerk of the district court shally-annualtly
tn-the-month-of-Januaryy-make-a-return [2part to the office
af seeretary--of--state of agd-the legislative cguncil all
changes of names maode during _the _precediog _year in the
district court of his county under this chaptere. Such-return
shatt Ipe__report _must show the date of the judgment of-the
eodrts Oriyinal namey name decreeds and residences Such
returns--shedd The.. reports__aust be pudblished in e tabular
form with the statutes first published thereafter.”

Section 62« Repealer. Sections &4-2i8y 93-6501 through
93-6517% and 93-9011¢ ReCeMe 1947+ are repealedes Sections
27-1-814 through 27-1-817, MCA,y are repesled.

-End-
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SENATE BILL ND. 33
INTRODUCED BY VAN VALKENBURG

BY REQUEST OF THE CODE COMMISSIONER

A BILL FOR AN ACT ENTITLED: ™AM ACT 7O GENERALLY REVISE AND

CLARIFY THE LAWS RELAVING TO REMEDIES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 2T-1-107¢ MCAy is amended to read:
#27-1-107T« Kinds of relief - when givens As a geneoral

ruley compensation is the relief or remedy provided by the

law of this state for the viclation of private rights and
the means of securing their observancevs end--spectfie

Specific and preventive relief may be given +n-—-no-—other

cases--than--those--specified-~in~—perts-dv-Iv-and-4-of-this

chaptery—23-19-182v-23-19-103v-28-1-104v-ond-parts-16-and-13

of-chapter-2-of-¥i+tte-28 onty-when-spscificntty-provided-for

by-sgatute ONLY IN THOSE CASES SPECIFIED BY STATUTE.™
Section 2. Section 2T7-1-223+ KCAy is amended to read:
®27-1-2¢3. Damages for injuries or death inflicted in

a duele If any person stTays or permanently disables another

person in a3 duel in this states, the-stayer ha must provide

for the maintenance of the spouse and minor children of the
person slain or permanently disabled end--for-the-minor

ehitdren in such manner and at such costey either by
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aggregate compensation in damages to each or by a monthlys
quarterlys or annual allowances to-be 35 __i5 determined by
the courtw-if-eny-person-sieys-or-disebies-onother-person—in
s-—duet--+n--this-statev-the-steyer and ba is liable for and
must pay all debts of the person slain or persanently
disabled."

Section 3. Section 27-1-303, MCAy is amended to read:

*27-1-303. Limitation of damages for breach of
obligatione Notwithstanding-—the-—previsions——of--23-2~284y
29~2-222y-27-1-22%v-ond-this-pertv-no No person can recover
a8 greater amount in damages for the breach of an obligation
than he could have gained by the full performance thereof on
both sides exeept-in-the-cases-specified-in-2¥-i~223-through
233 =223y~ ~23-1~322v--F9-16—1 08 v~ =3 0-27-20Fy--and--30-23-268
upless___a __geeatsr  recovery is apscificatiy-—peemitted
SEELIELIED by statute.”

Section 4« Section 27-1-31ls MCA, is amended to read:

*27-1-311. Breach of contracte. For the breach of an
obiigation arising from contracty the wmeasure of damagesy
except where when otherwise expressly provided by this codes
is tha amount which will compaensate the party aggrieved for
all the detriment which was proximately caused thereby or
whieh in the ordinary course of things would be likely to
result therefrom. Ne-damages-cen-be-recovered-for-e—-breoch

of--contrect Qamages which are not clearly ascertainable in

s8 33
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both their nature and origin ganopaot_ . _be _raecoyered. for _a
orodch af ceatract.”

Section S« Section 2T7-1-314s MCAs is amended to read:

"27-1-314%4. Breach of Sgreaement to Lonvey real
propertys The detriment caused by the breach of an agreesent
to convey an estate in real property is deemed Lonsigdored to
be the price paid and the expenses properly incurred in
examining the title and preparing the necessary paperss with
interest thereonys but-adding-thereto-—in--case——of 1f_ the
brsach__was. .in bad faith ann_;hn_agcend_nzins.uz:.lnss_:th
ihe _walue of the sstatss the detciment isi.also considersd to
includa the difference between the aAgreed price egreed-to—be
pe+d and the value of the estate sgrevd-to--be--conveyed at
the time of the breach and the expenses properly incurred in
preparing to enter upon the land.® ’

Section 6. Section 2T7-1-320s MCAs is amended to read:

®27~1-320. Conversion of personal propertye (1) The
detriment caused by the wrongful! conversion of pearsonal
property is presumed to be:

{a) the value of the property at the time of its
conversion with the interest from that time or, where yhen
the action has been prosecuted with reasonable diligencas
the highest market valtue of the property at any tise between
the conversion and the verdict without interests at the

aption of the injured party: and
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{(b) a fair compensation for the time and money
properdy expended in pursuit of the prﬁportr-

(2) The presumption declsred by subsection (1) cannot
oe repelled in favor of one whose possession was wrongful
from the beginning by his subsequent application of the
property to the benefit of the owner without h+s such
QuNactis consente”

Section Te Section 27-1-501, MCaAy is amended to read:

®27-1-501« Survival of cause of action or defense --
death or eother disability or transfer of intereste An
actiony cause of actions or defense shel} doas not abate by
bacausa . of _the death or ether disadility of a party or by
the transfer of ‘any interest therein: bdut shaItvy--in--ai}
cases--where-o yhagayer the cause of action or defense arose
in favor of such party prior to his death or ether
disability or transfer of interest thereins survive it
SuUryives and gay be maintained by his representatives or
SUCCOSSOrs in interesty, and-in-ecsse-sueh If the action has
not been begun or defense interposeds the action wmay be
begun or defense set—-wp iDtRrposed in the name of his
representatives or successors in interestty snd—in—-case 1f
the action has been bagun or defense set-up jnterposeds the
court-shaltv-on-motiony-atiow the action or proceeding te
may be continued by--or--egainst--his--representatives-or

suecossers-in-interests-in-cese—of-any-transfer-ef-interesty
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the-actien-or-proceeding-may-be—continved-in-the-name-of-the
sriginet-party-or—the-court-pay-aliow-the-person-to-whou-the
transfer-—is-—mede-—to--ba--substituted——in--the--setion-—-or
proceeding as_provided in RBuls 23s NeRaCivaP."

Section B. Section 27-1-60As MCAs is amended to read:

"27-1-606e Criminal penaltys Any person who shed¥d
viotate yiglatas any of the provisions of this part shati-be
guitty--of--s--misdemeanor-and i pupnishable upon conviction
therefor shati-be-punishabie by 2 fine of not less than $100
or more than 314000 or imprisonment for a terw of not Jless
than 1 year or more than 5 yearss in the discretion of the
courts"

Section 9. Section 27-1-70ls MCAy is amended to read:

“27-1-T0l. Liability for negligence as well as willful
actse FEvery--one Eyxgryope is responsible not only for the
resutt rgsults of his willfu) acts but also for an injury
occasioned to another by his want of ordinary care or skilt
in the management of his property or person except so far as
the latter has willfully or by want of ordinary care brought
the injury upon himsclfe Fhe-extent--ef--}iabitity--in--such
cases--ia-~defined——by-—-parts--g-—gnd—3I--of ~-this--chaptery
subsections--$i}-—through—-t3y--of—-69-ii-t2ty-~-F8-16-108y
79-27-20Fv-and-30-23~-20808«"

Section 10 Section 27-1-811s MCAe is amended to read:

®37-1-811. MNhen owner of radio station not liable for
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material broadcaste No persony firms or corporation owning
ar operating a radio broadcasting station shedi-be jg liable
under the law of }ibed}-and defamation on account of having
made its broadcasting facilities available to any persons
whether including but not lisited to @ candidate for public
of fice or-any-other-persen: for discussion of controversial
or eny other subjects in the absence of proof of actua!l
malice on the part of such owner or operatore”

Section 1l. Section 27-1-813y MCAy is asended to read:

»27-1-813. tLiability of person broadcasting -
tiability of owner for broadcast prepared by stations.
Nothing in 27-1-811 or 27-1-812 comtained--sheld pay be
construed to relieve any persdon broadcasting over a radio
station from Dliability under the law of Hbet-——~ond
defamatione-~Nor--sheltt--anything—in-2¥-1-81i-or-23-1-812-be
eonstrued gr to relieve any persons flirme or corporation
owning or operating a radio broadcasting station from
liability uander the law of }ibel-and defamation on account
of any broadcast prepared or sade by sny such persony firme
or corporation or by any officer or employee thereof in the
course of his employmentty end-i¢n-any-case-where-}iabitity
shati-exist Mhenever such an ownsr of operator is liable on
account of eny 3 broadcast ss-deciored-in-the-first—ciouse
of-this~sentencer-in--that--event--where and two or more

broadcasting stations were connected together simultaneously
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or by transcriptione filmes metal tapes or other approved or
adapted use for joint operation in the smaking of sweh ihe
broadcasts sueh liabitity shelt—be-confined-and js limited
solely to the persone firme or corporation owning or
operating the radio station which origineted sweh thas
broadcaste”™

Section 1Z. Section 27-2-101¢ MCA» is amended to read:

"27-2-101. Definition of actione The word “action®, as
used in this chaptere F-F185¢13v~F-32-4 22 2v-17-5-1001v--and
280-9-465y is to be construeds whenever it is necessary to do
$0 to--doy as including a special proceeding of & civil
nature.”

Section 13. Section 27-2-102y MCAs is amended to read:

"27-2-102« When action commenced. An for the puUrpGses

of statutes relating to the tiee withino which an _actlion must
ba__cossspceds an action is commencedv-within-the-seaning-of

Ethéis-chepterir when the complaint is fliled.”

Section 14« Section 27-2-103¢ MCAs is amended to resd:

®27-2-103. Actions by state subject to limitations.
The limitations prescribed in 232-204-through-2¥#-2~2684r
2¥3-2-20Fv-27-2-209-through-2F-2-21it2}v-ond-2¥-2-2i2-through
27-2-2%% part 2 of this chapter apply to actions brought in
the name of the state or for the benefit of the state in the
same manner as to actions by private parties.”™

Section 15« Section 2T7-2-10%¢ MCAs is amended to read:
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»21-2-105+ Periods of limitatione ¥he All _civil
actions must be comssoced within the periods prescribed for
the--commencement-of-sctionsv-other-then-for-the-recovery-of
rest-propertyv—ere-as-foltows ip part 2 except when _ancther

ificall . iff Limi fon.%

Section 16« Section 27-2-202+ MCAs is amended to read:

"2T-2-202« Actions based on cntract or other
obligationa (1) The period prescribed for the comwencement
of an action upon any contracts obligatione or liability
founded upon an instrument in writing is within 8 years.

{2} The period prescribed for the commencement of an
action upon & contracts accoumts or promise not founded on
an instrument in foi?ng is within 5 yvears.

(3) The period prescribed for the commencement of an
action upon an obligation or liabilitys _other than a
contracts _Accounts _OFr _promises not founded upon an
instrumsent in writingv~—other-then—ea-contrecty-accoenty—or
proméser is within 3 years.”™

Section 17. Section 27-2-204s MCAy is amended to read:

#27-2-204« Tort actions -- general and personal
injurye (1) The period prescribed for the commencement of an
action upon sn—ebitgetion—or 3 liability not founded upen an
instrument in writingsv--ether-than-a-contractv-accountyr—or
promisey is within 3 years.

{2} The period prescribed for the commencement of an
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action to recover damages for the death of one caused by the
wrongful act or neglect of another is within 3 years.

{3) The period prescribed for the commencemant of an
action for 1libels slandere assaultsy batterys false
imprisonments or seduction is within 2 years.”

Section 18« Section 27-2-211+ NCA. is amended to read:

"27-2-211s Actions to enforce penalty or forfeiture or
other statutory liabilitys (1) Within 2 years is the period
prescribed for the commencement of an action upon:

(a) a statute for a penalty or forfeiture when the
action is given to an individual or to an individual and the
states except when the statute imposing it prescribes a
different limitationi

{b} a statute or an undertaking in a criminal actlion
for a forfeiture or penalty to the state;

(c) a liabiltity created by statute other than »
penalty or forfeituree

(2} The period prescribed for the commencement of an
action by a msunicipal corporation for the violation of any
city or town ordinance is within 1 yeare.

{3) [Sections—-93-2481——to--93-2328]--do--not——-affect
Notwithstanding any other provision of this chapters actions
against directors or stockholders of a corporation to
recover a penalty or forfeiture imposed or to enforce a

liability created by laws-but-speh-asetions must be brought

-9- S8 33

»

® @ =~ O w

10

12
i3
14
15
18
17
18
19
20
21
22
23
24

25

SB 0033703

within 3 years after the discovery by the aggrieved party of
the facts upon which the penalty of forfelture attached or
the liability was created.®

Section 19« Section 27-2-213+ MCAs is amended to read:

*2T-2-213. Actions against bankse ¥Fo (1) Except as
provided i _subssction £2)s thete are no tiss limitatiaons on
the _comsancanaot_of actions bdreught to recover money or
other property deposited with any banks bankers trust
companyy or savings and 1oan corporations associations or
societyr-there-sré-no-Hateetions.

12)__Howevery-—-any Any action to obtaine set asides or
question in any sanner any stated er settled account between
any banks bankere trust companyes or savings er apnd loan
corporations assoclatione or soclety and any depositor or
deposicors with such banky bankers trust co-plnio or savings
or apd 1oan corporations associations or society wsust be
commenced within 5 years from the date of the statement of
such accounte Any action based upon or arising from the
paymant of hy any banks bankers Lrust companys QU _Savings
and_loan corporations associations or society of a forgeds
raisedy or otherwise altered checkey orders or promissory
note out of the deposits moneys or property of the plaintiff
shatt gust be brought comsenced within 3 years from the day
on which the plaintiffy or his agents assignees or personal

representative she¥i-have-been jas notified of such payment
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or on--whitech-~he--or--they--shat¥-heve received such checks
orders or note marked "paid%."

Section 20« Section 27-2-215¢s MCAe is amended to read:

"27-2-21% Other actionse An action for relief not
hereinbefore gihernise provided for must be commenced within
5 vyears after the cause of action shalt--heve-seeruved
accryese”

Section 21l. Section 27-2-303¢ MCAs is amended to read:

®27-2-303. Actions for wastes trespasss or injury
comvitted during mining work or exﬁlofatloﬂ. When wastes
trespasss or injury is committed by reason of underground
work upon any mining claim or seismic explorations Yocations
spacingrs drillings aquippings producings or other operation
related to exploration or production of oile gass waters
geothermal resourcais or other -inof;ltr the cause of action
shet¥ |5 not de-deemed caniidered to have accrued until the
discovery by the aggrieved party of the facts constituting
such wastey trespasss or injurye.”

Section 22. Section 27-2-304y NCAs is amended to read:

"2T-2-304. Actions involving personal property
accruing after death and before issuance of letters of
administrations Fer-—the--purpose—of-computing-the Ihg tiee
within which an action must be commenced in-s-court-of--this
state by an executor or administrator toc recover personal

property taken after the death of & testator or intestate
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and before the issuing of letters-testamentary-or letters of
adwministration or %0 recever damages for takimgs detainings
or injuring personal property within the same periodv--the
letters- -are-deswnd-te-have-been-+osued-within-S-yesrs-afeer
the-gesth-of-the~testator-or-intestatey shall _be computed
fros:

11y __she tise of _issuiog such letters _if they are
izsuad witbin 3 years ef tbe_death:

£2)__5 years afts:r the death if the lettars bave  not
then _been_issusda”

Section 23. Section 27-2-401s MCAy is amended tc read:

®27-2~-401« When person entitled to bdbring action is
under a disabilitye {1) If & person entitied to bring an
action wmentioned in part 2+ except 27-2-211{3)s be js+ at
the tise the cause of action scerved acoruase @i ther within
the--sge-of-msjortey 2 _Rinor+ +neone seriously menfally ill.
or ieprisoned on 3 criminal charge or in-execution under the
a sentence eof-s~eriminot-court for a term less than for
lifes the time of such disability is not a part of the time
limited n-f93-2481-t0-93-23204 for commencing the actiony
except-theot, _Howeyer the time so limited cannot be extended
more tham 5 vyears by any such disability except +nfanecy
aingcity ore in any casey more then 1 year after the
disability ceasese.

(2) #Where JIf an action is barred by 27-2-304s any of
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the next-of-kin hairss tegatees davissas» or creditors whor
at the time of the transaction upon which #t the action
mnight have been foundedy was within--the--ege--ef--majorityy
tnsanev—-—or—imaprisoned-on-a-eriminal-chorge undec_ons .of _the
disabilities meptioned ip subssction (l) mays within 5 years
after the cessation of such disabilitys maintain an action
to recover damages by--resson--theroofy +n-whiehg _Jno_such
action he may recover such sum or the value of such property
as he would have received upcn the final distribution of the
estate if an action had been seasonably commenced by the
executor or administratore
{3) No person ecan may avall'hi-solf of a disablility
unless it existed when his right of action or entry sccrued.
{4) when two or more disabilities coexist at the time
the right of action or entry accruasy the lVimitation does
not attach uati! they are haoth resoved.®
Seetion-24v--Section-2¥-2-4B4v—NEAv—t9-amended-to-reads
u3a3-2-484v--Hhan-a-perty—dies-before-action--commencedy
ti4--Ef-a-person-entitied-to-bring-on-sction-ge-againak-whon
an-action-say-be-brought-dies-before-the-snpiration-—of--the
time——}imited--for-the-commencenent-thereof-end-the-csuse—of
metion-survivesy-an—action-say-be-commenced--by--gr-=against
his--representatives—~efter--the-expiretion-of-thet-time-ond
uithin—i—year—iren-his-doeth--na::azg:iﬂsﬂ;;tn:;:hg;:ﬂniﬁggl
Ecobate-Eodas
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t23--Ef--a-person-ageinst-whom-an-action-sey-be-brought
dies-before-tha-expiretion-—-of--the--time--Fimited--for--the
commencement—-thereof-—end-—the-ceuse-of-sction-survivesv-on
sction-mey-be-commenced-against—his-~representetives——after
the--expiration—-of--that--tise—and-withia-i-yesr-after-the
+esuing-of-tetters-testoanentary-or-of-edainistratione—~if--o
person-—-against--whea--o-couse-of-action-axtste-dies-wirthout
the-statev-the-time-which-elapses-between-his-death-and--the
expirstion—-—of—i-yeer-after-the-{asuing-within-the-stete—of
Fetters-testamentery-or-otters-of-edatnistration-+s——not--o
part--of--the-tise-timited-for-the-conmencement-of-an—-sction
thersfor-agatnst-his-executor-or-aduintstrotors®

Section 24. Section 27-2-4C8y MCAy is amended to read:

"27-2-408. Effect on counterclaim of termination of
actione wWhere fHlhanexer a defendant Iin an action has
interposed an answer In support of which ha would be
entitled to rely at the trial upon a defense of counterclaim
then existing in his favory the remedy upon whichs at the
time of the commencement of the actions was not barred by
the-provisions-of-f93-2401-¢t0-93-27289 any praovision of this
cade and the complaint is dismissed or the' action is
discontinued or abates +n--consequence hgcause of the
plaintiff*s deathsy the time which-intervened batween the
commencement and the termination of the action is not a part

of tne time limited for the commencement of an action by the
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defendant to recover for the cause of action s$o interposed

a8 a defermse or to interpose the same defense in anether

acﬁlon brought by the same plaintiff or a person deriving
title from or under hime"

Section 25. Section 27-2-409 MCA. Is amended to read?

"27-2-40%. Acknowledgeent of debt or part paymente No
acknowledgment or promise is suffieient evidence of 3 new or
continuing contract by-which-to-teke-the--cose--out--of-——the
operstion-~of-~(93-2404--to-93-23203 sufficient Lo causs ihe
crleyvant statute of limitations tao begin_runoning ansy unless
the some is contained in some writing signed by the party to
be charged thereby. But Hawaxsras this section does not alter
the effect of any payment of principal or interesty which
payment Is wequivalent to a new promise in writingy duly
signeds to pay the residue of the d‘ht.'

Section 26« Section 27-5-303, MCA. is asended to read:

®27-5-303. When award has effect of a judgwent. After
the expiration of 5 days from the filing of the awardy upon
the application of a partyv-snd-on~f+iing wha alasn files an
affidavit showing that notice of filing the award has been
served on the adverse party or his attorney at least & days
prior to such application and that no order staying the
entry of judgment has been serveds the cleck sust soter the
avard wust-be-entered-by~the—citerik in the judgment book and

thereupon it has the effect of a judgmente™
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Section 27« Section 27-6-402y MCAs is amended to read:

“27-6~402.- Selection of panelistse (1) Application for
review shall be promptly transwitted by the director to the
directors of the health care provider's state professional
society or association and the state bare which shall each
select three panetists within 30 days from the date of
transmittal of the application.

{2) If no state professional society or association
exists or if the health care provider doeés not belong to
such & society or associatione the director shall transmit
the application to the bhealth care provider®s state
licensing boarde which shall in turn select three persons
from the health carFe provider®s professiony ands where
applicables te from persons specializing in the same field
or discipline as the health care provider.®

Section 28. Section 27-6-5034 MCA, is aménded to read:

"27-6-503+ Conclusion of hearing -- supplemental
hearings (1) At the conclusion of the hearings the panel may
take the case under advisement or may request that
adaitional factsy recordss witnessess or other information
be obtained and presented to it at a supplemental hearings
which shall be set for a dote and time certains not ltonger
than 30 days from the date of the original hearing unless
the atterney-bringéng-the-metter-for-review claimant or his

attorngy consents in writing to a longer periode
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{2} Any supplemental hearing shall be held in the same
sanner as the original hearings and the parties concerned
and their attorneys may be present.”

Section 29« Section 27-6-605» MCAs is amended to read:

"27-6-605. Decision to be filed and copies sent to
partiesy attorneyss and licensing board. The decision shall
be communicated in writing to the parties and attorneys
concerneds and a copy thereof shall be retained in the
permanent files of the panele ¥Fhe A copy of the report
degisign shall be sent to the health care provider's
professional licensing board.”

Section 30. Section 27-5-704¢ MCA+ is amended to read:

n27-6-104. Panel proceedings and report decision
privileged from disclosure in court actionse (1} No panel
mesber may be called to testify in any proceeding concerning
the deliberationss discussionss decisionss and .internal
proceedings of the paneles

(2} No statement made by any person during a hearing
before the panel may be used as impeaching evidence in
courte The report decision of the medical review panel is
not admissible as evidence in any action subsequently
brought in any court of law."

Section 3le Section 2T-T-103s MCAy is amended to read:

"27-7T-103. Entry of judgment -- costse. Judgment must

be entered in the judgment book as in other cases but
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without costs for any proceeding prior to the trials Fhe
easey~-the-submissionv-end-a-copy—of-the-judgment-constitute
the-judement-rotive"

Section 32, Section 27-8-204¢ MCAs is amended to read:

"27-8-204+ Declarations concerning administration of
trusts and estatess Any person Iinterested as or through an
executors administrators trustee.s guardi ane or other
fiduciarys creditore devisees ‘egateey heires next-of-kiny or
castui que trust in the administration of & trust or of the
estate of a decedents +nfent ginorce Iunatée saciously
mentally _ill _gersons or insolvent may have a declaration of
rights or legal relations in respect theretot

(1) to ascertain any class of creditorsy devisees,
‘regateesy hairse next-of-kinvy or othersg

{2) to direct the executorss administratorse or
trustees to do or abstalin from doing any particular act in
their fiduciary capacity; or

{3) to deteralne any question arising in the
administration of the estate or truste including questions
of construction of wills and other writings."

Section 33. Section 2T7T-9-101s MCAs is amendad to read:

®27-9~101« When and in what courts judgment may be
confesseds & Sybjact ta 28-2-70%9: a3 judgment by confession
may be entered without actions either for money due or to

become due or to secure any person against contingent
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liability on behalf of the defendants or bothe in the mamer
prescribed by this chaptere Such judgment may be entered in
any court having jurisdiction for like amounts. Judgaent
upon confession may be entered up in any justice's court
specified in the confessions 3s provided In this chapter.®

Section 34e Section 27-9-103¢ MCAe is amended to read:

*27-9-103. Filing and costs -- district courte The
statement aust be filed with the clerk of the court in which
tha judgment is to be entereds, who muwst shall endorse upon
it and enter in the judgment book a Sudq-ent of such court
for the amount confesseds with $10 costs. Fhe—stetement--ond
sffidavity--with~-the-judguent~endorsed-thereonv-becones—the
judgment-rotie™

Sectlion 35. Section 2T7-9-104s MCAs is amended to read:

®27-9-104« Filing and costs - Justice®’s courts In a
justice®s court where-the-court yhich has authority to enter
the judgments the statement may be filed with the justices
who mey 3hall thereupon enter in his docket & judgment of
his court for the amcunt confesseds with $3 costs #n-the
distriot-~court--end— 83— in--the—justicets——courts. If a
transcript of such judgment be j5 filed with the clerk of
the district colurts a copy of the statement must be filed
with it."

Section 3&. Section 27-1%-102y MCA, is amended to

read:
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"27-15-102+ Availability of provisional remedies to

defendant interposing counterclaim. Where Mhenever the

defendant interp a c terclaim and thereupan demands an
affirmative judgment against the plaintiffs his right to a
provisional remedy is the same as it _sould bp in an action
bruught oy him against the plaintiff for the cause of action
stated in the counterclaim and demanding the same judgmentts
and-for For the purpose of applying to such a case the
p}ovlsions of chapters 15 through 20 texcept-part-18—-of
ehepter-iby-23-1#-182v-29~1F-482v-2¥~16—2ikv-and-pare-15--of
cheapter-183 of this titls and chapter 8 gf Title 25. chepter
8y the defendant s deemed considerad the plaintiffe the
plaintiff is deemed coBiidecad the defendants and the
counterclaim so set forth in the answer is deemed cousidered
the complainte”

Section 37, Section 27-16~10ls MCA, i5 amended to
read:

"27-16-101e Emclusive procedure for prejudgment arrest
in civil actione No person sha}¥} pay be arrested hefore
Jusdgmegot in a civil action except as prescribed by this
chaptere."®

Section 38. Section 27-16~102+ MCAs is amended to
read:

"27-16-102+ When defendant may be arresteds. The

defendant may be arrested in the following cases:

-20~ sB 33



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

S8 0033703

(1) in an action for the recovery of money or damages
on a cause of action arising upon contracts express or
impliedy when the defendant is about to depart from the
state with intent to defraud his creditors;

{2) when—-the jin__aa action #s for wiltlifu? injury to
persony--te gr charactery or to propertyy—-knowing--the
property--to--beteng yhich the _defapdant kosw helongsd to
anather;

(3) in an action for a fine or psnalty or for money or
property fraudulently misapplied or converted to his own use
by a public officers an officer of a corporatione or an
attorneye factors brokery agentys or clarks In the course of
nis employment as suchy or by any other person in &
fiduciary capacity; for misconduct or neglect in office or
in a professional employment; or for a willful violation of
duty;

{(#) in an action to recover possession of personal
property unjustly obtaineds when the property or any part
thereof has bean concealeds regoveds or disposed of so that
it cannot be found or taken by the sheriff;

(5} when the defendant has been guilty of fraud in
contracting the debty-im gr incurring the obligation for
which the action is broughty or in concealing or disposing
of the property er for the takinge detentions or conversion

of which the action is brought;
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{6) when the defendant has removed or disposed of his
property or is about to do so with intent to defraud his
creditors.”

Section 39, Section 27-18-102y MCAy» i5s amended to
read:

®27-18-102. Wwhat property subject to attachment. (1)
¥ne Excunb. . as _provided. Ilo  subssction i2)s the rights or
sharas which the defendant mey-heve Has in the stock of any
corporation or companys together with the interest and
profits thersons all debts due sueh fhe defendants and all
othar property in ¢this state of sueh the defendant not
exenpt from execution may be attached ands If judgment be i3
recovereds s0ld to satisfy the judgment and execution.
Eroparty exssot from exscution is exespt from attachsents

{2) In any action where in which the amount sued for
is 810 or lesse: ne~writ-of-ettechment-shali--be--issued-—and
tevied-~upon--or--against the wages eor and earnings of the
debtor or defendant for his personal services rendered at
any time within 303 days nmext--preceding hafore the
commencenent of the actiony-snd-in-sny-sueh-case-—or—-—action
such-wages-end-esrnings 4re exempt from attachment.®

Section 40. Section 27-18-301y MCA, is awended to
read:

»27-18-30ls Form and content of writ -~ defendant's

ungertaking to prevent levy. [(l} The writ must be directed
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to the sheriff of any county in which property of such
defendant may be and must require hiwm tog
fal) attach and safely keep all the preperty of such

defendant within his countys not exempt from execuotion

atsacheents or so much thereof as may be sufficient to

satisfy the plaintiff*s demands the 't of which must be
stated in conformity with the complaintvi_or

ihl wnless if the dJdefendant géve givgs hiw security by
thae undertaking of at least two sufficient suretiese in an
amoiivt  sufficient to satisfy such demands besides costss or
in an amount equal to the value of the property which has
been or is about to be attacheds in-which-cessr-ts take such
undertakinge

L2l Sueh Ihs undertaking +s--¢te pust de to the
plaintiff er-pleintiffs in the acti.on and she¥t aust be
approved in writing on the back thereof by the plaintiff or
pletnt+ffs or his er-their attorney or--attorneys ore upon
their refusaly by tha judge of the district court of the
samse county as the residence of the sheriff.®

Section #le Section 27-18-304¢ MCAs Is amended to
read:

®27~18-304s When sheriff nay require written
specification of property to be levied upone. No written
specification of property to be Yevied upon must pay be

required by the sheriff. except as to property referred +to
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in 27-18-403 and 27-18-%05(2)."

Section %2« Section 27-18-410+ MCAs is amended to
reads

*27-18-410s Corporate stock -- service on secretary of
states In addition to the method prescribed in 2T-18-409 for
attaching stoeks 5tock or shares or interest therein of any
corporation or companys if the president or other head of
the ssme or the secretarys cashiers or other managing agent
thereof does not live gar_ _cannot ba found in Montana eor
cannot-be-found-uwithin-the-said-state and an affidavit is
filed in the offitn of the clerk of the court in which the
action is pending setting forth that ¢he-—-sbove-nawed
officors———-or——-mumtiging such officer ar agent of--ssid
corporation does not live or cannot be found within——the
state in Montanar the clerk of-the-courk shall make an order
directing the writ to be served upon the secretary of state
of Montana ore in his absence from his offices upon the
deputy secretary of state. When such order has been mades
the writ of attachment shal! be served upon the secretary of
state orv-in-his-absencey-upon-the deputy secretary of state
by leaving with him 3 copy of se+d the writ and 3 notice
that the stock gr_ _shares or interest therein of such
worporation. or _Company helonging to the defendant is
attached in pursuance of sueh fthe writ.”

Section 43. Section 27-1B-413, MCA+ is amended to
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read:

u27-18-413« Personal property subject to a security
intereste Personal property subject to a security interest
@ay be taken on attachment issusd at the suit of a creditor
tother _than _the _secured party) of the debtor under the
security agreement; but before the property is se takens the
officer levying the writ must pay or tender to the secured
party the amount of the security agreement debdt and interest
or must deposit the same with the county treasurer of the
county in which the financing statement covering the
security agreement is filedy if such statement is filed with
a county clerk and recordery ors Hf such statement is filed
with ancther filing officer pursuant to laws then with such
other filing officers payable to the order of the secured
partye"

Section 44« Section 27-18-1304» MCAy is amended to
read:

“27-18-1504« Form and content of writ -- defendant's
undertaking to prevent levye (1] The writ may be directed to
the sheriff or any constable of the county or the sheriff of
any other county and must require him to:

fa) attach and safely keep a3all the property of the
defendant in his countys not exempt from execution
attacheents or so much thereof as may be sufficient to

satisfy the plaintiff's demandes the amount of which must be
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stated in conformity with the complaintvi_gr

iz untess jf the defendant hes--given givas him
secur ity by the undertaking of two sufficient sureties in an
amount sufficient to satisfy such demands besides costsy +n
whieh~ease-to take such undertakinge

{21 Such Ihge undertaking +s--te pmust be to the
plaintiff or--ptaintiffs--in--the--sction and shedd pust de
approved in writing on the back thereof by the plaintiff er
pleintiffes or his eor-their attorney or-attorneys ors upon
their refusals by the justice issuing sueh Lhe writ."

Section 45, Section 27-18-1506+ MCAy is amended to
read:

“27-18-1%06. Applicability of procedure iIn district
courte Part ly--except--23~-38-~46%; 27-18-207¢ 2T7-18-303y
29~18-384y--27-48-386 through 27-18-308; parts &« 5S¢ and 6y
except-27-38-406; 27-16-711 through 27-18-T13e 27-18-721
through 27-18-T732; and parts B and 9y except 27-18~-901, are
applicable to attachments issvad in  justices® courtse the
word “constable™ being substituted for the word “sheriff®
whenever the writ is directed to a constables and the word
®justice™ substituted for "judge%.*

Section &6 Section 27-19-204¢ MCAe is amended to
read:

"27-19-204+ 1ssuance without bonde Se+d Ihe injunction

providaed for_ in 27-19-202 shall issue ss-in-cagses-of-equityy

-26~ $8 33
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without bonds upon the application of the county attorney of
the county In which sweh tha action is pending or upon the
applicetion of the attorney general in the name of the state
of Montanas upon & primsa facie showing that an actionr—eivéd
sr--eriminety gescribed in 27-19-202 has been %0 instituted
and is %o pendingv--charging--such--person--or---personsy
corporatien--or-cerperstionsy-foretqn-or-domesticy-with-such
vietetion."

Section 47 Section 27-19-303¢ MCAy is amended to
read:

#27-19-303. Time of granting injunctions evidence
requirsdes The injunction order may be granted at the time of
issuing the suasons upon the complaint or at aay time
aftearward bafore judgmeat upon affidavitse In the one cases
the complaints with or without affidavits to support ite
ands in the othery the affidavits shel? gust show
satisfactorily that sufficient grounds exist therefor for
ihe _ordar. An injunction order shatd gay not be grsnted on
the complaint alone unless:

(k) it be js duly verified; and

{2) the material allegations of the complaint setting
forth the grounds +harefer--be for _the order are sade
positively and not upon information and belief+”

Section 8. Section 27-19-306y MNCAe is assendad to

read:
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*27-19-306. -Security for damages. (1) Bn-grentiag-en
+njunction-or-restreiningrondery——the—rceart——er-—juodge-mmay
requirev--except Except when the states a countyes or any
subdivision thereof or a municipal corporation or .3 wmarried
person in a suit for divorce against his or her spouse is -3
party plaintiffs gn_ gragting an iojunction or cestrainigg
erdscs__Lhe court or judgs may creaquire a written undertaking
on the part of the plaiatiff, with sufficient suretiess to
the effact that the plaintiff will pay to the party.enjoined
such damagess not exceeding an amount to be specifiedy -as
such party may sustain. by reason of the injunction if the
court finally <ecéde gdacidas that the plaintiff was not
antitied therets.

{2) Nithin 5 days after the service of the injuactions
the defendant may sxcept to the sufficiency of the sureties.
If the-plaineiff hg fails to do soOr sueh-pleintiff-ies-deemed
to-have-watved hg _waiwes all objections to theme Nhen
axcepted tos the plaintiff’s suretiess upon notice to the
defendant .of not less than 2 or more than 5 dayse must
justify before a judge or clerk in the same manner as upon
bail on arrestys snd-upon-feiture If_thay fail to justify or
if others in their place fail to justify at the time .and
place appointeds the order granting am the injunction shedd
ausil be dissolved.™

Section #9. Section 27=19-402, ‘MCAs is amended to
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read:

"27-19-402. Evidence wpon at hearinge ¥dpen AL the
hearing gn_the applicatioh to veeste gdissolve or modify an
injunction ordersy a verified answer has the effect onily of
an affidavite 1f the application be is made upon affidavits
on thg part of the defendante but not otherwiser the
plaintiff may oppose the same by oral _testisony __ar
affidavits er-ora¥-testimonyy in addition to those on which
the injunction order was grantede The defendant may also use
oral testimony.®

Saction 50. Section 27-19-403¢ MCAe is amended to
read:

"27-19-403. New undertaking for security following
hearings Upon the hearing ef-an—-spplication--to--vacate--or
modify-en-injunction-order, the court or judge may require a
new undertakings in the same or a different sumy %o -be given
by the plaintiffy with Jike sureties and to the like effect
as the__undertaking executed upon the granting of the
original order. The persons executing the new undertaking
become Yiable thereon as If they had executed it upon the
granting of the ocoriginal order. The persons who executed
the original undqrtaking remain liable thereon until the new
undertaking is given and approveds and no longer.™

Section Sle Section 27-19-404s MCA. Is amended to

read:
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"2T-19-404. When injunction dissolved or modified. If
upon such-sppitestion theg hearing it satisfactorily eppear
anpears that there #s are not sufficient ground grounds for
the injunction orders ¥t-shatd the order sust be dissolved;
or if it satisfactorily eppesr appaars that the extent of
the injunction order is too greats #t-shadd the _order sust
be wmodifieds ¥Fhe--court-er-judge—may-vecste~the-injuncetion
ordear-where-the-atteged-wrong-or-injury-+s--not-~-irreporabie
andg--ie--cspoblte--of--being--edequatety- ~conpenseted-~for—in
moneys™

Section 52 Section 27-19-405, MCAs Iis amended to
read:

“2T7-19-405, Defendant®s undertaking for security upon
dissolution. Ypon-the-hearing-mentioned-in-29-19-483 1f the
iojunction _order is dissolyed becauss the alleged injury is
oot _irreparable and _is capabie of __bsing __adequakely
cospansated for in _mopays the court or judge may-vecate-the
injunction--order--upon--the--defendentio--executing shall
raguirs the defendank to_sxecute an undertaking in such form
and smount and with such sureties as the court or judge
shadt pay directs conditioned to indemnify the «plaintiff
against loss sustained by reason of veesting-such—injunction
erder the dissolution.®

Section 53, Section 27-20-30ls MCAs is amendad to

read:
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"27-20-301le OQath and undertaking to faithfully
discharge dJdutiese Befose enteriag upen his dutiess the
receiver must be sworn to perform them faithfully and shall
axecute an. undertakinge with one or more sureties approved
by the court or judges execute-sn-sadertaking to such person
and in such sum as the court or judge may directs to the
effect that he will faithfully discharge the duties of
receiver in the action and obey the orders of the court
thereine The court may at any time direct him to give new
bonds with new sureties with the like effect. Sueh
ander tek tng-ney-be-susd-en—es-provided-in—-2-9-505+%

Section S4e Section 27-25-103s NCAe+ is seended to
reads

®27-25-103« Application of rules of procedures Except
as otherwise provided Iin this c;tapt-t. the provisions of
F93-2384--to~--93-87233 1llitle__25 are applicable to and
constitute the rules of practice in the proceedings
mentioned in this chapters The provisions of (23-2302--¢e
93-87133 litle 2% relative to new trials and sppesls. except
insofar as they are inconsistent with the provisions of this
chapteres apply to the proceedings mentioned in sedd this
chapter.”

Section 55« Section 27-26-103, MCAs is awmended to
read:

"27-26~103. Application of rules of procedures. Except
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as otherwise provided in this chapters the prowisioas of
F99=23Q2~—-te—-93-8%4F] Title 25 are applicable to and
constitute the rules of practice in the proceedings
mentioned in this chaptere The provisions of (93-238i-to
93-834%73 litle 25 relative to new trials and appealse except
insofar as they are incoasistent with the provisions of this
chapters apply to the proceedings meationed in sedd Lhis
chapter.™

Section 56e Section 27-26-303y MCAs is amended to
read:

"27-26-303e Jury triale (1) If aa answer bde (5 made
which raises a question as to a matter of fact essentisl to
tha determination of the wmotian and affecting the
substantial rights of the parties. and upon the supposed
truth of the allegatioa of which the application for the
writ is basedy the court or judge maye in its or his
discretions order the question to be tried before a jury aand
postpons the arqueent until sueh the trial can be hade The
question to De tried must be distinctly stated in the order
for triale The order may also direct the jury to assess aay
damages which the applicant may have sustainedv-in-coase-they
f+nd if it fings for Kime

(2) 1f the proceeding is in the district court or
before a district judges the trial must take place as in

other. casess If a jury be is required in the supreme courte
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a jury must be drawn and selected from the jury bexes hax of
the--county-in-which-the-seat-of-goverament-is-tocoted Lawis
and_Clark _County and the clerk of the district court of sedd
that county mest shall place sweh—-boxes the _bax in the
custody of the clark of the supreme court for that purpose.
The conduct of the trial shai? pust be the same as in the
district courte and the clerk of the supreme court shedd
heave has the same authority to issue processsy and enter
orders and judgments as the district gcaurt clerk has in like
cases.™

Section 57T Section 27-26-402+ RCA, is awmended to
read:

"27-26-402. Judgment for applicant. If judgment be i3
given for the applicant:

{l} he may recover the damages which he has sustaineds
as found by the jury or as msy-be determined dy the .court or
refereessy wpon If a reference to-be yas ordoreds together
with costs;

(2) an_executlion may issus for such damages and costsy
sn-execution-may-+ssue; and

(3) a peremptory mandate must be awarded without
delaye™

Section 58 Section 27-28-20T: MCAy is osmended to
read:

®27-28-20Te Procedure when action brought in supreme
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courte Actions wunder this chapter commenced Iin the suprese
court shedd st be conducted in the same mammer as if
commenced In the district courts and the clerk of the
suprems court sheld-heve hasx the same authority to issue
susaons and other process and to enter orders and judgments
as the clerk of the district court has in like cases. All
pleadings and the conduct of the trial sheld gyust be the
some as in the district courts If a jury is required to
determine an issue of facty a jury shet?d pust be drawn and
selected from the jury bexes hax of the-cownty—in—which--the
seat-of-governsent~te-toceted Lawis _and Clark County and the
Clerk ~ of “the district court of seid Lt county mwet ghall
plice sueh the jury bexes hox in the custedy of tha clerk of
the supreme court for that puUrpose.”

Section %9. Section 27-28-505¢ MCAe is smended to
reads

"27-28-505. Powers and duties of trustees -
Tiabilitye L1} The trustees shall ferthwith jiasediataly
demand all moneys propartys booksy-—deedsy-notesvr-ditiey
obtigationsy and papers eof--every--deseription within the
custodyv———powary Or control of the officecs of the
corporationv-or-etther-of-them belonging to the corporation
or in eanywies apYy MaY necessary for the settlement of its
affairs or for the discharge of its debts and Vliabilities;

and they may sue for and recover the demands and property of
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the corporations

{21 ond---shedd---be The _trustees ace jointly and
sevgfaliy liable to the creditors and stockholders gof _the
corperation to the extent of its property and effects which
come into thair hands.*®

Section &0« Section 27-31-102s #CAs is amended to
read:

'21-31—192- Petition for change of name of nonprofit
corporatioﬁ. Any religious: benevolent, literary, [-14
scientific corporation or any corporation bearing er-heving
fer-its-name oOr using or being known by the name of asay
benevolant or charitable order or society mayy by petitiene
apply to the district court of the county in which i#ts
articles of incorporation were originally filed or in which
the jis property of-—swueh--corperstion is situated for =&
change of its corporate name. Such patition must be signed
by a wmajority of the directors or trustees of the
carporation and sust specify the date of the formation of
the corporations the name proposed: and the reason for sueh
iba change of name. Upon tha filing sweh gof the petition en
behetf--of--such-corperation: the same proceedings proceduce
shall be mede followed #s upon applications for changes - of
namas of natural persons.®

Section 61. Section 27-31-205s MCAy is amended to

read:
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%27-31-205« Annual report of name changes by clerk te
secretary--of--state god legislative council -— publication.
Each January the clerk of the district court shally-snnuesity
n-the-month-ef-danvaryy-noke—-s-return rapgort to the office
of secretary--of--state of and-the legislative coupcil all
changes of names made during _the precading .year in the
district court of his county under this chaptere. Sueh-return
shatd The _repart must show the date of the judgment of-the
eourty Original namer name decreedy and residence. Sueh
retoens--sheodd The _reports aust be published in & tabular
form with the statutes first published thereafter."

Saction 82, Repealer. Sections &4—238y 93-6501 through
93-651Ty and 93-9011y ReCuMe 1947+ are repealed. Sections
2T7-1-814 through 27-1-81Te MCAy are repealed.

-End-
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SENATE BILL NOe. 33
INTRODUCED BY VAN VALKENBURG

BY REQUEST OF THE CODE COMMISS IONER

A BILL FGOR AN ACT ENTLITLED: ™aN ACT 7O GENERALLY REVISE AND

CLARIFY THE LAWS RELATING TO REMEDIES.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MOMTANA:
Section l. Section 27-1-107s MCAs is amended to read:
nz7-1-107. Kinds of relief — when givens As a general

ruley compensation is the relief or remedy provided by the

law of this state for the violation of private rights and
the means of securing their observancevy and--specifie
specific and preventive relief may be given +#n--no--other
cases-—than--tnose-—-specified——in-—pares-2v-3v-ond-4-of-this
chantery-23-19-282y-2¥~}9-103y-28-1-104v-and-parte-to-oand-¥
of-chapter-2-af-Fitte-20 gply-when-snecificatiy-pravided-for
py-statute ONLY N _THOSE CASES SPECIFIED BY STATUIE.®
Section 2« Section 27-1-223¢ MCAy is amended to read:
"27-1-223. Damages for injuries or death inflticted in

a duele If any person slays or permanently disables 'another

person in & duel in this states the-stayer he must provide

for the maintenance of the spouse and minor children of the
persoen slain or permanently disabled and--for-the-winor

ekiteren in such manner and at such costy either by

10
1t
12
13
14
15
16
17
18
19
20
21
22
23
24

s

SB 0033704

agyreqate compensation in damages to each or by a monthlys
quarterlys or annual allowances to-be a5 _is determined by
the courte-if-any-persen-stays-or-disadtes-another-person-in
a--duet--tn--this-statey-the-stayer and he is liable for and
must pay al! debts of the person slain or persanently
disablede™

Section 3. Section 2T7-1-303s MCAs is amended to read:

"27-1-303. Limitation of damages for breach of
abligations Notwithstending-—the--provisions--of--23#-i-264y
2¥-3-2R2v-2¥-1-223v-and-thés—partv-no Mo person can recover
a8 greater amount in damages for the breach of an obligation
than he could have gained by the full performsance thereof on
both sides exeept-in-the-cases-specified-in-23-i-Z2t-through
29-1-2239y--2F-1-322v-~76-16-108vy~--F6—23-20Fy-——and--FO0-2¥~-208
unless __a_ _greatar _recovery _is apecificoldy--persittad
SPECIEIED by statutge” '

Section &. Section 27~1-31ly MCA, is amended to read:

»27-1-311. Breach of contracts. For the breach of an
obliygation arising from contracty the measure of damages.s
except where when otherwise expressly provided by this codes
is the amount which will compensate the party aggrieved for
all the cetriment ghich wds proximately caused thereby or
whien in the ordinary course of things would be likely to
result therefrom. Neo-dameges-can-be-recovered-for-s—-breach
ef--contract [(apages which are not clearly ascertainable in

-2~ s8 33
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both their nature and origin g<annok be _racovered for _a
breach of contracte.®

Section 5. Section 2T-1-31l4s HCAs is amended to read:

"27-1-314. Breach of agreemant to convey real
propertye The detriment caused by the breach of an agreement
to convey an estate in real property is deemed cgpiidered to
ve the price paid and the expenses praperly incurred in
examining the title and preparing the necessary paperses with
interest thereonvy but-adding-thereto--in--case--of [f _the
breach _was _ia bad faith and the agresd price was less thao

tha_xalug of the estates the detrleent i5 also considered to
include the difference between the agregd price egreed-to-be

pavd and the value of the estate agreed-to--be--conveyed at
the time of the breach and the expenses properly incurred in
preparing to enter upon the lande."

Section 6. Section 27-1-320: MCAe is amended to read:

*27-1-320. Conversion of personal propertys (1) The
detriment caused by the wrongful conversion of personal
property is presumed to be:

{a) the value of the property at the time of its
conversion with the interest from that time ore where phen
the action has been prosecuted with reasonable diligences
the highest market value of the property at any time between
the conversion and the verdict without interests at the

option of the injured party; and
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{b) a fair compensation for the time and money
properly expended in pursuit of the #roperty.

{z) TYThe presumption declared by subsection (1) cannot
be repalled in favor of one whose possession was wrongful
from the beginning by his subsequent application of the
property to the benefit of the owner without his  such
awper's consente™

Section 7Te Section 27-1-501y MCAs is amended to read:

®27-1-501s Survival of cause of action or defense -—
death or ether disability or transfer of intereste An
actions cause of actione or defense sha¥} doags not abate by
becausa . .of __the death or ether disability of a party or by
the transfer of any interest tharein: but sheity--in--si?d
ecases--where-a whenever the cause of action or defense arose
in favor of such party prior to his death or eother
disability or transfer of interest thereins survive it
suryvives and gay be maintained by his representatives or
sUCCessors in interestts and-+n-cese—sueh [f the action h: .
not been begun or defense interposeds the action may be
wegun or defense see¢--up jioterposad in the name of his
represantatives or SUCcessors in interesttsy snd-in--case JIf
the action has been begun or defense set-up interposeds the
court-shatir-en-mot+ony-sttow the action or proceeding ¢to
@3y be continued by--eor--sgatnst——his-—-representstives—or

stceessors-in-interesty~in-case-of-any-transfer—of-interesty
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the-asction-or—prorseding-mey-be-continued-in-—the-name-of-the
oriqg+nal-party-or-the-court-nay-atteow-the-person-to-whom—the
transfer-—-+s--made--to--be--supstituted—-in——the--action--or
proceeding as provided io Bule 25y MeRe(ivaPe"

Section B. Section 2T7-1-606+ MLAr is amended to read:

"27-1-606. Criminal penaltye Any person who shedd
viokate yiglates any of the provisions of this part sheidl-be
gquikty--of--a--misdemesnor-end js pupishable upon conviction
therefor shatl-be-puni+shable by a fine of not less than $100
or more than $1,00C or imprisonment for a term of not less
than 1 vyear or nore_than S yearsy in the discretion of the
court."

Section 9. Section 27-1-701s MCAs is amended to read:

"27-1-T01e Liability for negligence as well as willful
actss Every--ome Everyppe is responsivlie not only for the
resatt resyults of his wiltful acts but also for an injury
cccasioned to another by his want of ordinary care or skill
in the management of his property or person except so far as
the 1atter has willfully or by want of ordinary care brought
the injury upon himselfe. Fhe-extent--of--tiabitity-—in-~such
caves--is--defrned- py--parts--2--end--3--of-—this--chapterr
supseecions-—ti¥--through--¢t34--0f-~~69-i-t2tv-—-¥0-36-168y
#6-27-26Fv-ond-¥6-27-268+™

Section 10 Section 27-1-8l1es MCAs is amended to read:

n27-1-811. wWhen owner of radioc station not liable for
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material broadcast. Mo persons firme Or corporation owning
or cperating & radio broadcasting station she¥t-be j5 liable
under the law of ¥+be}-end defamation on account of having
made its broadcasting facilities available to any persons
xhether including but net limited ta a candidate for public
office er-sny-other-persons for discussion of controversial
or any other subjects in the absence of proof of actual
malice on the part of such ownar or operator.”®

Section lle« Section 27-1-813s MCAe is awmended to read:

#27-1-813., Liability of person broadcasting -
1iability of owner for broadcast prepared by stations
Nothing in 27-1-811 or 27-1-812 econtained--shad} pay be
construea to relieve any person broadcasting over a radio
station from Yiability wunder the law of t+idbed---ond
defamatione~~Nor--shati--snything-in-2¥-t-82i-or-2¥-4-012-be
eonstrued Qr to relieve any persony firme or corporation
owning or operating a radio broadcasting station from
liability under the law of ¥ibed—-and defamation on account
of any broadcast prepared or made by eny such persons firme
or corporation or by any officer or employee thereof in the
course of his vapluymentts 8nd-+n-any-cass-where-tiabitiey
shati-exvrst phenever such an owper Or goperator is liable on
account of eany g broadiast es~deciorad-in-the-first-ctause
of-thits~sentencer-tn--that--event--where angd two or more

broddcasting stations were connected together simultaneously
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or by transcriptions film: metal tapes or other approved or
adapted use for joint opuration in the making of sweh the
broadcastes sweh tiability sha¥i-be-confinead-and jis limited
solely to the persone firme or corporation owning or
operating the radio station which originated swuch 1ihe
broadcast.”

Section 12« Section 27-2-101s MCAy is amended to raead:

®27-2-101s Definition of actione The word ™action™s as
used in this chaptery #-F-105¢2)v-#-32-4121v-17-5-1081v~--and
26-9-465y is to be construeds whenever it is necessary to do
so to--dos as including a special proceeding of a civil
nature."

Section 13. Section 27-2-102s MCAy is amended to read:

"27-2-102. When action commenceds An £ar the pUrposSes
of statutes relatiog to the tims within which an action must
he__cosmenceds an action is commencedv-within-the-seaning-of
fthis~chapterir when the complaint is Filed."

Section l4e Section 27-2-103y MCAs is amended to read:

#27-2-103. Actions by state subject to Jisitations.

The limitations prescribed in 2¥-2-28t-through-27-2-264y ‘

2¥~2-20%vy-2F-2-289-through-23-2-2iit2}v-ond-2¥-2-2tZ-through
2¥-2-215 part 2 of this _chaptear apply to actions brought in
the name of the state or for the benefit of the state in the

same manner as to actions by private parties.”

Section 15« S5Section 27-2-105¢+ MCAs is amended to read:
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"27-2-13%., Periods of limitation. Fhe A1} civil
actions _sust_be toamenced within the periods prescribed for
tha-~-commencement-ef-actionsy~other-than-for-the-recovery-of
real-propertyy-are-as-fottows in _part 2 except when apother
statute specifically provides a different limitation.”

Section 16 Section 2T7-2-202¢ MCAs is amended to read:

"27-2-202. Actions based on cntract or other
obligatione (1) The period prescribed for the commencement
of an action upon any contracts obligations or liability
founded upon an instrument in writing is within 8 yearse

{2y The period prescribed for the commencement of an
action upon a contracts accounts gr promise not founded on
an instrument in writing is within 5 years.

{3) The period prescribed for the commencement of an
action upon an obligation or liabilitys _other than a
contracts _accounts _oOr _pramises not founded upon an
instrument in writings-~ether—then-a-contrecty-accounty-or
promisey is within 3 years."

Section 1Te Section 2T7-2-204¢ MCAs is awmended to read:

®27-2-204. Tort actions -- general and perscnal
injurye (1) The period prescribed for the commencement of an
action upon en-es¥igatiem-or g liability not founded upon an
instrument in writingv-—other—than-s-contracty—aceocunty-or
promisey is within 3 yearse

t2) The period prescribed for the commencement of an
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action to recover damages for the death of one caused by the
wrongful act or negliect of another is within 3 yearse.

(3) The period prescribed for the commencement of an
action for libels standers assaulte batterys false
imprisuonmenty or seduction is within 2 yearse.™

Section 18 Section 27-2-211s MCAs is amended to read:

"27-2-211e Actions to enforce penalty or forfeiture or
other statutery liabilitye. (1) Within 2 years is the period
prescribed for the commencement of an action upon:

(a3} a statute for a penalty or forfeiture when the
action is given to an individual or to an individual and the
statea except when the statute imposing it prescribes a
different 1limitation;

(b) a statute or an undertaking in a criminal action
for a forfeiture or penalty to the state;

(c) & %tiability created by statute other than a
penalty or forfeitures

{2) The period prescribed for the commencement of an
action by a municipal corporation for the violation of any
city or town ordinance is within 1 year.

{3) fS5eecttons--93-240t-—-to--93-2¥20j--do--not---affect
totwithstanding apy other provision af this chapters actions
against directors or stockholders of a corporation to
recover a penatty or forfeiture imposed or to enforce a

liability created by lawv-but—such-setions must be brought
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within 3 years after the discovery by the aggrieved party of
the facts upon which the penalty of forfeiture attached or
the liability was created.”

Section 19« Section 27-2-213¢ HCAs is amended to read:

"2T7-2-213. Actions against bankse Fe (1) Excaept as
provided in subsection (2)s therse are no tise lisitations oo
the commepcement af actions breught to recover money or
other property deposited with any banke bankers trust
companys or savings and loan corporations associationes or
societyr—there-ere-no-ltimitations.

{2)__Howevery-—-any AQY action to obtains set asides or
question in any manner any stated or settled account between
any banke bankers trust companys or savings or and VYoan
corporationy associations or society and any depositor er
depositors with such banke bankers trust company: or savings
or and loan corporations associations or society must be
commenced within % years from the date of the statement of
such accounts Any dJction based wupen or arising from the
payment eof Qy any banke bankers Lrust companyr gr_savings
ang_lgan corporations associations or society of a forgeds
raisede oOr otherwise altered checks orders or promissory
note out of the deposits moneys or property of the plaintiff
shatt pust be brought coppanced within 3 years from the day
on which the plaintiffy or his agents assignees or personal

representative shald-have-been was notified of such payment
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or on--which--ha--or--they--shetd-heve received such checks
orders or note marked "paia%e"

Section 20e Section 2T-2-215s MCAs is amended to read:

"27-2-21%. Other actionse. An action for relief not
herernbefore githarwise provided for must be commenced within
S5 vears after the cause of action sheid-—-heve-seerved
ACCLURS "

Section 2le Section 2T-2-303y MCAes is amended to read:

w27-2~-303. Actions for wastes trespasses Of injury
coamitted during wmining work or axploratione When wastes
trespasse or injury is committed by reason of underground
work upon any amining claim or seismic explorations locations
spacings drillings equippings producing, or other operation
related to exploration or production of oils gase waters
geothermal rgsgurcass or other minaralss the cause of action
shad} 5 not be-deemed confidared to have accrued until the
dlscovery by the aggrieved party of the facts constituting
Such waster trespasse or injurye.”

Section 22. Section 27-2-304s MCAe is amended to read:

%27-2-304e Actions involving personal property
accruing after death and before issuance of letters of
administration. Fer--the--purpese—cf-computing-the Ihe time
within which an action must be commenced +n-s-court-of-—this
state by an exacutor or administrator to recover personal

property taken after the death of a testator or intestate
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and before the issuing of ‘etters-testementary-or letters of
administration or to recover damages for takings detainings
or injuring personal property within the same pericdv——the
tetters--are-decmed-to-have-been-issued-within-5-years-efter
tha-desth-of-the-testator-or-intestatey shall _be computed
from:

L1} __the time of _jssuing _such letters if they are
issued within 5 years of the death;

Section 23 Section 2T7-2-401y MCAs is amended to read:

"27-2-401. MWhen person entitled to bring action is
under a3 disabilitye. (1) If a person entitled to bring an
action mentioned in part 2y except 27T-2-211{3}s be isr at
the time the cause of action eceruved accrugse either within
the--age-of-majority a_minors +nsane sgrigusly mentally ille
or imprisoned on a criminal charge or #n-exeevtien under the
a sentence of-o-crimtnat-court for a term less than f
lifes the time of such disability is not a part of the time
limiteo +n-F93-24681-te-93~23289J for commencing the actiony
exeept-thots _Howeyer the time so limited cannot be extended
more than S vyears by any such disability except infeney
aingrity ore in any cases more than 1 year after the

disability ceases.

{2) Where ]If an action is barred by 27-2-304s any of
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the next-of-kin Deirss tegatees daviseess or creditors whov
at the time of the transaction upon which +¢ the action
might have been foundedry was within-—the--age--of--mejerityr
Thsaney--or-imprisoned-on-s-er+minat-ehorge undar one of the
gisapilities meptigned in_subsection (1) may: within 5 years
after the cessation of such disabilitys maintain an action
to recover damages by--reeson--thereofr +n-whichy In such
gctign he may recover such sum or the value of such property
as he would have received upon the final distribtution of the
estate if an action had been seasonably comesnced by the
executor or administrators
{3} No person een pay avail himself of a disability
unless it existed when his right of action or entry accrued.
{4) when two or more disabilities coexist at the time
the right of action or entry accruess the limitation does
not attach until they are both resoved.”
Section-2hv--5Seetion-2F-2-4@4v-MEAy-+3-amended-to-reods
H3F-B-484v--When-s-poarty-dies-before-gction-—commencedsy
tt1--ift-a-person-entitied-to-bring-en-action-ar-againat-uhos
an-gsctien-gay-ke-brought-dies-before-the-expiration-—of--the
time--Yimites-—for-the-commencemant-thercof-and-the-capse-of
sction-survivesy-an—-action-may-be-commenced—-by--gr--ageinat
hi:--representat+ves--aiter--the~eﬂp+fet+eﬂ-of-thst-ti-c-and
within-t-year-from—his-death--pa-—provided--in-—the--tnifors

Brabatz-fodes
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t2y-~-if--a-person-against-whom-an—-action-asy-be-breught
dies-before-the-expiration——of-—the--time--}timrted--for--the
commencerent—thereof--and--the-ceuse-of-action-survivesr-en
action-may-be-commenced-against-—his-—representotives--ofter
the--expiration--of-—that--time-—and-within-i-yesr-after-the
tssuing-of-tetters-testamentory-or-of—-adanintstrations——¥#f--a
person--ageinst--whom--s-esuse-of-action-exists-dies-without
the-statev-the-time-which-etspses-between-hizs-death-ond-—the
expiration--of--i-yeor-after-the-issuing-within-the-stote-of
Ietters-testementdry-or-tetters-of-edministrotion-$s——not--e
pert-—of--the-time-}irmited-for-the-commentement-of-sn-aetion
therefor-against-his-executor-or-sdainistraters®

Section 24« Section 2T7-2-408, MCAs is amended to read:

"27-2-408. Effaect on counterclaim of termination of
actione Where Khepeyger a defendant In an action has
interposed an answer in support of which he would be
entitled to rely at the trial upon 3 defense or counterclaim
then existing in his favory the remedy upon whichs at the
tine of the comwencement of the actiony was not barred by
the-provisirens-of-f93-2461-e0—93~2%20) any. pravisico_ of this
cogde ona the complaint is dismissed or the -action is
discontinued of abates ra--censequence because of the
plaintiff's deaths the time which-intervened between the
commencement and the termination of the action is not a part

of the time limited for the coamencement of an action by the
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defendant to recovar for the cause of action $0 interposed
as a defense or to interpose the same defense in another
action brought by the same plaintiff or a person deriving
title from or under him."

Section 25. Section 2T-2-409y MCAs is amended to read:

"27-2-40%. Acknowledgment of debt or part paymente No
acknowledgmant or promisae is suffécient evidence of a new or
continuing contract by-which-te—-take-the--cose--eut--of--the
sparation--of--f93-2401--¢o-93-27263 sufficisntl to couse tha
relavapt statute of lisitations to begin running anew unltess
the same Is contained in some writing signed by the party to
be charged thereby. But Howaxer: this section does not alter
the effect of any payment of principal or interesty which
payment is equivalent to 3 new promise in writings duly
signeds to pay the residue of the debt.®

Section 26« Section 2T-5-3034s MCAs ig amended to read:

®*27-5-303. #When award has effect of a judgment. After
the expiration of 5 days from the filing of the swards upon
the application of a partyv—ond-on-fiting mho also files an
affidavit showing that notice of filing the award has been
saerved on the adverse party or his attorney at least & days
prior to such application and that no order staying the
entry of judgment has been served., the clerk gust eoter the
award most-be-sntered-by-the~cterk in the judgment book and

thereupon jt has the effect of a judgaent.®
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Section 27« Section 27-6-402s MCAs is amended to read:

w27-6-402. Selection of panelists. (1) Application for
raview shall be promptly transmitted by the director to the
directors of the health care provider®s state professional
society or association and the state bars which shall each
selact three panelists within 30 days from the date of
transmittal of the applications

(2) 1If no state professional society or association
axists or if the health care provider does not belong to
such a society or associations the director shall transmit
the application to the health care provider®'s state
licensing boards which shall in turn select three persons
from the health care provider's professiony andy where
applicables te from persons specializing in the same field
or discipline as the health care provider.®™

Section 28. Section 2T7-6-503¢ MCAy is amended to read:

*27-6-503. Conclusion of haaring -- supplemental
nearings (1) At the conclusion of the hearinge the panel ma,
take the case under advisement or wmay request that
additional factse recordse witnessess or other information
be obtained and presented to it at a supplemental hearings
which shall bpe set for a date and time certainy not Tonger
than 30 cays from the date of the original hearing unless
the attorney-dbringing-the-motter-for-review claimant or his

attorney consents in writing to a longer periode
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t{é) Any supplemental hearing shall be held in the same
manner as the original hearings and the parties concerned
and their attorneys may be present.”

Section 29e Section £7-6-605¢ MCAs is amended to read:

n571-6-605. Decision to be filed and copies sent to
partiess attorneyss and licensing boards The decision shall
be communicated in writing to the parties and attorneys
concerneds and a copy thereof shall be retained in the
permanent files of the panels Fhe § copy of the repert
decision shall be sent to the health care provider's
professional licensing board."

Section 30s Section 2T-6-TO4s MCAs is amended to read:

»27-6-704« Panel proceedings and report decision
privileged from disclosure in court actions. {1} No panel
member may be called to testify in any proceeding concerning
the deliberationssy discussionss decisionss and Iinterna?l
proceeaings of the panel.

{2} MNo statement made by any person during a hearing
before the panel may be wused as impeaching evidence in
courte The repert decision of the medical review panel s
not admissible as evidence In  any action subsequently
prought in any court of law.”™

Section 3le Section 27-7-103s MLAy is amended to rcods

n27-7-103. Entry of judgment —-- costs. Judgment must

pe entered in the judgment book as in other cases but
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without costs for any proceeding prior to the triale ¥he
casey--the-submissieny-end-a-copy-of-the-judgment-constitute
the-judgment-retis™

Section 32« Section 27-8-204y MCAes is amendad to reacd:

®»:7-8-204. Declasations concerning administration of
trusts and estates. Any person interested as or through an
executory administratore trustee, quardians or other
fiduciarys creditors devisees tegateey heirs next-ef-kinvy or
cestui gque trust in the administration of a trust or of the
estate of a decedents +nfant pminor+ ‘Yunatie serjously
maptally _ill persone or insolvent may have a declaration of
rights or legal relations in respect thereto:

(1) to ascertain any class of creditorsy devisees,
tegateesy heirss next-of-kiny or others;

(2} to direct the executoerss administratorss or
trustees to do or abstain from doing any particular act in
their fiduciary capacity; or

(3 to deteraine any question arising in the
administration of the estate or trusts including questions
of construction of wills and other wWritings.®

Section 33. Section 27-9-101, MCAy is amended to read:

®27-9-101. Whean and in what courts judgment may be
confessede & Subject ta 28-2-702: 3 judgment by confession
may be entered without actions either for money due or to

pecome due or to secure any person against contingent
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liability on behalf of the defendanty or boths in the manner
prescribed by this chaptere. Such judgment may be entered in
any court having jurisdiction for like Jamountse Judgment
upon confession may be entered up in any justice's court
specified in the confessions as provided in this chapter.®

Section 34. Section 2T-9-103s MCAs is amended to read:

»27-9-103, Filing and costs -- district courte The
statement must be filed with the clerk of the court in which
the judgment is to be entereds who muet shall endorse upon
it and enter in the judgment book a judgment of such court
for the amount confesseds with 310 costse Fhe-stetement——and
offidavity--with--the-judgsent-endersed-thereonv-becones-the
judgment-rodiw"

Section 35« Section 27-9-104¢ MCAs is amended to read:

*27-9~104. Filing and costs -- justice®s courte In a
justice’s court where-the—-court which has authority to enter
the judgmenty the statement a2y be filed with the justices
who msy zhall thereupon enter in his docket 3 judgment of
his court for the amount confesseds with 5 costs +n—the
district--court--and--$3-—in--the——justicets-—-couret, If a
transcript of such judgment be i5 filed with the clerk gf
the district courte a copy of the statement wsust be filed
with tte"

Section 36e Section 27-15-102, MCAy, is amended to

read:
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"27-15-102« Avallabllity of provisional remedies to
defendant interposing counterclaime where Hhenever the
defendant interposes a counterclaim and thereupon demands an
affirmative judgment against the plaintiffs his right to a
provisional remedy is the same as it would be in an action
brought by him against the plaintiff for the cause of action
stated in the counterclaim and demanding the same judgmentts
and-fer Egr the purpose of applying to such a case the
provisions of chapters 15 through 20 texcept-part-10-of
chepter—i&;-é?-!?—taiv-2?-&7-46iv-i¥-*a-ii{1—ene-pert-iS——of
ehaprer-183 gf this title and chanter 8 of Title 25y echapter
8y the defendant is deemed considered the plaintiffs the
plaintiff is deemed considered the defendants and the
counterclaim so set forth in the answer is deemed gonsidered
the complaint.”

Section 37, Section 27-16-101s MCAy is amended to
reads

=27-16-101. Exclusive procedure for grejudgsent arrec.
in civil actione No person she¥+ may be arrested before
judgment in 3 civil action except as prescribed by this
chapter."

Saection 38e Section 27-16-102y MCAs s amended to
read:

"2T7-16-102« #hen defendant may be arrestede The

defendant may be arrested in the following cases:
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(1} in an action for the recovery of money or damages
on a cause of action arising upon contracts express or
imptieds when the defendant is about to depart from the
state with intent to defraud his creditors;

{2} when--the jn _an action +9 for willful injury te
persony-~te Qr charactery or to propertyr——knowing--the
preperty--to--belong xhich _the defandant koew belonged to
another;

{3) in an action for a fine or penalty or for money or
property fraudulently misapplied or converted to his own use
by a public officers an officer of 3 corporations or an
attorneys factors brokere agents or clerke in the course of
his employment as suche or by any other person in a
fiduciary capacity; for misconduct or neglect in office or
in a professional esployment; or for a willful violation of
duty;

{4) in an action to recover possession of personal
property unjustly obtaineds when the property or any part
thereof has been concealede removede or disposed of so that
it cannot be found or taken by the sheriff;

(5} when the defendant has been guilty of Traud in
contracting the debtv-+m gr incurring the obligation for
which the action is broughty Or in concealing or disposing
of the property or for the takings detentions or conversion

of which the action is brought;
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{6) when the defendant has removed or disposed of his
property or is about to do so with intent to defraud his
creditorse®

Saction 39« Section 27-18-102¢ M{Ar is amended to
read:

"27-18-102. What property subject to attachment. (1)
*he Except as_ orovided in  subsection (2)}: the rights or
shares which the defendant sey-heve Das in the stock of any
corporation or companys together with the interest and
profits thereons a1l debts due sueh thae defendants and all
other property Iin this state of sueh the defendant not
exampt fros sxecution may be attached andey if judgment be is
recovereds sold to satisfy the judgment and executione
property exempt from execution is exempt from attacheents

(2 In any action where jn which the amount sued for
is 310 or lesss no-writ-of-ettachment—shali--be--+3sued--and
‘evied--upon--or--8gainst the wages or and earnings of the
dJdebtor or defendant for his personal services rendered at
any time within 30 days mnext--preceding hafaore the
commancement of the actionv-end-in-any-such-cese--or--action
such-wages-end-earnings are exempt from attachment.”

Section 40. Section 27-18-301ls MCAe +s amended to
read:

»27-18-30l. Form and content of writ -- defendant®s

undertaking to prevent levy. Jl) The writ must be directed
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to the sheriff of any county In which property of such
defendant may be and must require him toj

{al) attach and safely keep all the property of such
defendant within his countys not exempt from execution
attachesnts or so much thereof as wmay be sufficient to
satisfy the plaintiff*s demands the 3mount of which must be
stated in conformity with the complaintyl or

1D} wuntess if the defendant g¥ve giyas him security by
the undertaking of at least two sufficient suretiess in an
amount sufficient to satisfy such demands besides costss or
in an amount equal to the value of the property which has
been or is about to be attacheds in-which-ceser-to take such
undertakings

£2) Sueh Ihe undertaking +s—to pust be to the
plaintiff or-plaintiffs in the action and shed¥d gust be
approved in writing on the back thereof by the plaintiff eor
pltointiffe or his or-their attorney er--sttormeys ore upon
their refusaly by the judge of the district court of the
same county as the residence of the shariff.”

Sectfon 4le Section 27-18-304es MCAy» is amended to
read:

»2T-18-304+ dhen sheri ff may require written
specification of property to be levied upone No written
specification of property to be levied upon must may be

required by the sheriff, except as to property referred to
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in 27-13-403 and 27-18-405(2)."

Section %2 Section 27-18-410s MCAs is amended to
reads

“27-18-410. C(orporate stock -- service on secretary of
statee In addition to the method prescribed in 27-18-409% for
attaching steens stock or shares or interest therein of any
corporation or companys if the president or other head of
the same or the secretarys cashiers or other managing agent
thereof does not 1live gqr__caonot _he faund in Montana eor
cannot-be-found-within-the-said-state and an affidavit is
filed in the office of the clerk of the court in which the
action is pending setting forth that the-—--above—nomed
offteers---or-~—managing such officer or agent of--sad
esrporatien does not live or cannot be found within-—the
state in_Mgntanas the clerk sf-the-court shall make an order
directing the writ to be served upon the secretary of state
of Montana ory in his absence from his offices upon the
deputy secretary of state. When such order has been wmade
the writ of attachment shall be served upon the secretary of
state ory-+n-his-apsencey-opon-the deputy secretary of state
by leaving with him a copy of sa+d Lhe writ and a notice
that the stock gr. _shares or interest therein of such
corporation__or__company helonging to the defendant s
attached in pursuance of smeh tha writ.®

Section 43« Section 27-18-413, MCAy is amended to
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read:

#27-1d-413. Personal property subject to a security
intereste. Personal property subject to a security interest
may be taken on attachment issued at the suit of a cCreditor
fother__than_ _the.  secured _partyl of the debtor under the
security agreement; but before the property is so takens the
officer levying the writ must pay or tender to the secured
party the amount of the security agreement debt and interest
or wmust deposit the same with the county treasurer of the
county in which the financing statement covering the
security agreement is filedy if such statement is filed with
a county clerk and recordery org if such statement is filed
with another filing officer pursuant to lawr then with such
other filing officer. payable to the order of the secured
partye®

Section &4« Section 2T-18-1504¢ MCAe is amended to
read:

"27T-18-1504. Form and content of writ -- defendant's
undertaking to prevent levy. (1) The writ may be directed to
the sheriff or any constable of the county or the sheriff of
any other county and must reguire him tog

{a) attach and safely keep all the property of the
defendant in his countys not exeppt from execotion
attachmepts or so much thereof as wmay be sufficient to

satisfy the plaintiff's demands the amount of which must be
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stated in conformity with the complaintvi ar

(b} wuntess if the defendant hes-—-given gjyes him
security by the undertaking cof two sufficlent sureties in an
amount sufficient to sacisfy such dewands bLosides costsy #n
uhicn-case-ts take such undertaking.

{21 Suen Iha undertaking +s--te gmugt be to the
plaintiff er--plarntiffa--in--the--setion and shed¥ sust be
approved in writing on the back thereof by the plaintiff or
pteinttfés or his or-thetr attorney er—attermeys orsy upon
their refusals by the justice issuving sueh the write."

Section 45« Section 27-18-1506s MCAes is amended to
read:

»27-18-1506+ Applicability of procedure in district
courte Part iv--exeept--2¥-18-163; 27-18-207, 27-18-303v
23-28-304y--27-18-3806 through 27-18-308; parts 4+ 5S¢ and bv
exeept—23-9-406; 27-18-T11l through 27-18-713, 27-18-721
through 27-18-732; and parts 8 and 9+ except 27-18-901s are
applicable to attachsents issued in justices® courtss the
word "constable® being substituted for the word "sheriff®
whenever the writ is directed to & constabler and the word
“justice® supstituted for "judge%.®

Section 4be Section 27-19-204s MCAs is amended to
read:

"27-19-204. 1lssuance without bond. Sa+d [he injunction

argvided_for_in 27-12-202 shall issue as-in-ceses-of-equityy
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Without bonds udpon the application of the county attorney of
the county in which sueh the action is pending or upon the
application of the attorney general in the name of the state
of Montanas upon 2 prima facie showing that an actionv—eivid
er--eriminety dascribed io 27-19=202 has been se instituted
and is o pendinge--charging-——-such--person-—or---personsy
eorperation-~er-ecorporationsy-foreign-or-dosesticy-with-such
viatetion.”

Section 4T. Section 27-19-303s MlAy s amended to
read:

*27-19-303. Time of granting injunctions evidence
requirade The injunction order may be granted at the time of
issuing the summons wupon the complaint or at any tiase
afterward before judgment upon affidavitse In the cne cases
the complaints with or without affidavits to support ity
ands in the othery the affidavits shedd gust show
satisfactoriiy that sufficient grounds exist ¢therefor far
the_ _grdars An injunction order shei} pay not ba granted on
the cosplaint alone unlesst

{1) -it be js duly verified; and

{2) the material allegations of the complaint setting
forth the grounds therefor--be fgr the order are made
positively and not upon information and belief.”

Section 48. Section 27-19-306y MCAy is amended to

read:
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w27-19-3056. Security Ffor damages. (1) Bn-granting-an
injunction-or-restraining-orderv——the--court-—or--judge--may
requirey--except E£xcept when the states a countys Or any
subdivision thereci or a municipal corporation or a married
person in a suit for divorce against nis or her spouse is a
party plaintiffs op _granting ao _injunction _or _restrajping
erdec:__the_court or judge may raquire a written undertaking
on the part of the plaintiffs with sufficient suretiess to
the effect that the plaintiff will pay to the party enjoined
such damagess not exceeding an amount to be specifiedsr as
such party may sustain by reascn of the injunction if the
court finally deetde decides that the plaintiff was not
entitled thereto.

(2) Within 5 days after the service of the injunctions
the defendant may except to the sufficiency of the suretiese
1f the-preintiff hg fails to do sor such-pleintiff-is-deemed
co-mave-waived he wajyes all objections to thems When
axcepted tos the plaintiff®s suretiess upon notice to t..e
defendant of not less than 2 or more than 5 dayss must
justify before a judge or clerk in the same manner as upon
bail on arrestys snd-upen-fa+ture If they fail to justify or
if othars in their place fail to justify at the ¢time and
place appointeds the order granting am ihe injunction shat
pust be dissclved.®

Section 4%« Section 27-19-402s MCAsy is amended to
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read:

n27-19-402. Evidence upem at hearinge bUpoen AL the
hearing gn_the application to veeste dissglve or wmodify an
injunction ordery a verified answer has the effect only of
an affidavite If the application be i5 made upon affidavits
on theg part of the defendants but not otherwises the
plaintiff may oppose the same by oral_ __testimgny __or
affidavits or-erat-testimenyy in addition to those on which
the injunction order was granteds The defendant msay also use
oral testimony.”

Section 50. Section 27-19-403s MCAy, is amended to
read:

"27-19-403. New undertaking for security following
hearinge Upon the hearing ef-sn—-appliestion--to--vacote--or
mod+fy-an-injunceion-orders the court or judge may require a
new undertakings in the same or a different sumes to be given
by the plaintiffs with like sureties and to the like effect
as the _undertaking _executed wupon the granting of the
original orders. The persons executing the new undertaking
pecome liable thereon as if they had executed it upon the
yranting of the original ordere The persons who executed
the original undertaking remain liable thereon until the new
undertaking is given and approveds and no longere®

Section Sle Section 27-19-404%s NMCAs s amended to

read:

-29- s8 33

10
11
12
[ %]
14
15
16
17
18
19
20
21
22
Z3
24

25

$B 0033/04

®27-19-404+ When injunction dissoived or modifieds If
upon soeh-eppiveation the hearing it satisfactorily eappeer
appears that there +9 are not sufficlient greund grounds for
the injunction orders #t-shadt Lhe ordar must be dissolved;
or «f it satisfactorily eppesr appears that the extent of
the injunction order is too greats #t-shedt the _grder must
be wmodifieds Fhe--court-er-jodge—mey-vatate-the-injunction
order-whare-tha-atieqged-wrong-or-injury-ts—-not-—trreperebie
and-—+3--coapable--of--being--adequatety-—compensoted——for—in
noneyw"

Section 52+ Section 27-19-405s MCA, is amended to
reads:

*27-19-405. Defendant’s undertaking for security upon
dissolution. Ypen-the-hearing-mentioned—in-23-19-463 If _the
injunction__order is dissoived becauss tbe alleged injury is
pot__irreparable and_ _is. _capable. of _ bheing _ adequately
sompensated  for in_mopeyr the court or judge mey-vacete—the
*njunction--order--upon--the--defendontis--execveing shall
require the defeadant to_sexecuie an undertaking in such form
and awount and with such sureties as the court or judge
shotd gay directe conditioned to indemnify the -plaintiff
a8gainst 1oss sustained by reason of vacating-such—injunction
order the diasolution.”

Section 53« Section 27-20-30ks MCA, is amended to

read:
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®27-20-301e Uath and undertaking to faithfully
discharge dutiess Before entering upon his dutiess the
receiver must be sworn to perfore them faithfully and sball
axscuta _an _undertakinge with one or more sureties approved
by the court or judges execute-an-undertaking to such person
and in sucn sum as the court or judge =may directs to the
effect that he will faithfully discharge the duties of
receiver in the action and cbey the orders of the court
thereine The court say at any time direct him to give new
bonds with new sureties with the like effectes Suech
undarteking-msy-be-sued-on-as-provided-in-2-9-505s"

Section 54« Section 27-25-103s MCAs is amenced to
read:

*27-25-103. Application of rules of procedure. Except
as otherwise provided in this chaptere the provisions of
F93-2303--¢0—-93-03333 1lizle .25 are applicable to and
constitute the rules of practice in the proceedings
mentioned in this chapters. The provisions of §{93-238%--te
93-872%#3 Jitle 25 relative to new trials and appealss except
insofar as they are inconsistent with the provisions of this
chaptere apply to the procesdings mentioned in sedbd this
chapters™

Section 55 Section 27-26-103, MCAy is amended to
read:

w27-26-103« Application of rules of procedure. Except
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as otherwise provided in this chaptere the provisions of
£93-23681---to—-93-8¥:¥] [Litle 23 are applicable to and
constitute the rultes of practice in the proceedings
mentioned in this chaptere The provisions of [93-238i-te
93-8717#] Litle 25 relative to new trials and appealss except
insofar as they ara inconsistent with the provisions of this
chapters apply to the proceedings mentioned in savd this
chaprera.®

Section 56« Section 27-26-303s MCAes is amended to
read:

w27-26-303. Jury triate (1) If an answer e js made
which raises a question as to a matter of fact essential to
the determination of the motion and affecting the
substantial rights of the partiess and upon the supposed
truth of the allegation of which the application for the
writ is baseds the court or judge mays In its or his
discretions order the question to be tried before a jury and
postpone the argument until sweh the trial can be hade Tt .
guestion to be tried sust be distinctly stated in the order
for triale The order may also direct the jury to assess any
damages which the applicant may have sustaineds-in-case-they
f+nd if_it _finds for hime

{2) If the proceeding is in the district court or
before a district judges the trial must take place as in

other casese If a jury be js required in the supreme courts
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a jury must be drawn and selected from the jury bowxes hoax of
the--county-in-which-the-seat-of-government-+s-tocoated Lowis
and_Clark County and the clerk of the district court of sasvd
that county mest snall place sueh--boxes the hox in the
custody of the clerk of the supreme court for that purposee.
The conduct of the trial sheit gust be the same as in the
district courty and the clerk of the supreme court shedd
mave has the same authority to issue processy aod enter
orders and judgments as the district court clerk has in like
casese"

Section 5Te Section 27-26-402s MCAy is amended to
read:

"27-26-402. Judgment for applicante If judgment be |5
given for the applicant:

{1) he may recover the damages which he has sustaineds
as found by the jury or as may-be determined by the court or
refereesy wpen 4{f a reference to-be y3s ordereds together
with costs;

{2¢) an_execuiiogn may_issue for such damages and costsy
an-execHt ron-may~-+ssue; and

{3} & peremptory mandate must be oawarded without
delaye™

Section 58« Section 27-28-207y MCAe ds amendud o
read:

n27-26-207e Procedure when action brought in supreme
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court. Actions under this chapter commenced in the suprese
court shadt gust be conducted in the same manner as if
commanced in the district courts and the clerk of the
supreme court shed¥-heve has tne same authority to issue
summons and othar process and to enter orders and judgments
as the clerk of the district court has in 1like casess All
pleadings and the conduct of the trial she®} pust be the
same as in the district courte If a jury is required to
determine an issue of facty a jury shal¥ gust be drawn and
selectad from the jury bewes box of the-county-+n—which—the
sest-of-governaent-+3-tocated iewis_and Clark County and the
clerk of the district court of se+d that county sust shail
place sueh the jury boxes hox in the custody of the clerk of
the supreme court for that purpose.®

Section 5%¢ Section 27-28-505¢ MCAe is amended to
read:

"2T1-28-505. Powers and duties of trustees -
liabilitys [l1] The trustees shall ferthwith jsmediately
demand all woneyy propertys boocksv--desdsr-notesy-diltisey
obtigationsy and papers of--every-—-deseription within the
custodyy---powery or conirol of the officers of the
corporationv-or-erther-ef-them belonging to the corporation
or in saywise any_way necessary for the settlement of its
affairs or for the discharge of its debts and 1liabilities;

and they may sue for and recover the demands and property of
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the corporationg

{2) and-—--sha¥¥---be Iha _trustees ace jointly and
severally liable to the creditors and stockholders of _the
coiporation to the extent of its property and sffects which
come into their hands.®

Section 60e Section 27-31-102¢ MCA» is amended to
read:

"27-31-102. Petition for change of name of nonprofit
corporatione Any religiouss benevolenty literarys ag
scientific corporation or any corporation bearing or-heving
for-vts~neme of using or being known by the name of any
benevolent or charitable order or society mayy by petitiony
apply to the district court of the county in which its
artictes of incorporation waere originally filed or in which
ehe jts property ef—-sseh--eorpefat;on is situsted for a
change of its corporate name. Such petition aust be signed
by a majority of the directors or trustees of the
corporation and oaust specify the date of the formation of
the corpofation. the name proposeds and the reason for sueh
the change of names Upon the filing suveh gf _the petition on
bpehatf-—of-—such-corporations the same proceedings procedure
shall be mede followad as upon applications for changes of
names of natural persons.”

Section 6le Section 27-31-205y MCAy is amended to

read:
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n77-31-205« Annual report of name changes by clerk to
seerctary--cf--state gapd legisiative council -- publicatione
gach January the clerk of the district court shally—annusity
in-the-month-of ~denuveryv-make-e-return repart to the office
of secrotery--of--state of pnd-the legislative council a1l
changes of names made duripg _the  preceding._year in the
district court of his county undaer this chapter. Sueh-return
shatt Ine _rzport sust show the date of the judgment of-the
courts original name: name dJdecreeds and residence. Sueh
recurns--sheatd JThe _reporis sust be published in a tabular
form with the statutes first published thereafter.”

Section 62« Repealer. Sections 64-2i8y 93-6501 through
$3-6517y and 93-9011y ReCeMe 1947y are repealeds Sections
27-1-814 through 27-1-817s MCAs are repealed.

~End~
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