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ILL NO. J?

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: ™AN ACT TO GENERALLY REVISE THE
LAWN RELATING TCO MAJOR FACILITIES AND SITING; AMENDING
SECTIQONS T5-2-211» 75-20-103, 75-20-104+ T5-20-203,
75-20-211e T75-20-213 THROUGH T5-20-216e 7T5-20-218 THROUGH
75-20-222» T5-20-301, 75-20-302¢ T5-20-304+ T75-20-401,
T5-20-402y T5-20-406+ 75-20-408+ 75-20~50le AND T35-20-503,
MCA; AND REPEALING SECTIONS 75-20-1101 THROUGH 75-20-110%,

MCA."

BE IT EMACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 15-20-103¢s WA, is amended to read:
"75-20-103, Chapter supersedes other Yaws or rulas.

This chapter supersedes other laws or regulations except as

provided _jo_15-20-40le If any provision of this chapter is

in conflict with any other law of this state or any rule
promul jated thereunders this chapter shall govern and
control and the other law or rule shall be deemed superseded
for the purpose of this chaptere Amgadaants ta this_chapter
shall_have the same _gcffect.”
Section 2. Section T5-20-104y MCAs is amended to read:
"75-20~104e Definitionse In this chapters unless the

context requires otherwise the following definitions apply:
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(1) *addition thereto™ means the installation of new
machinery and equipmaent which would significantly change the
conditions under which the certificate was issuede

12} Tspplication®  means __an. _application for _a
certificate submitled in_ accordance with this chapter and
the_rules adopted hereundera

+2%(3) “"Associated facilities™ includes but is not
limited to transportation links of any kindes aqueductse
diversion damss transmission substationse storage ponds,
reservoirsey and any other device or equipment assocliated
with the production or delivery of the energy form or
product produced by a facilitys except that the term does
not include a facilitys

+33{4) ™Board™ wmeans the board of natural resources
and conservation provided for in 2-15-3302,

t4¥13) "Certificate® means the certificate of
environmental compatibility and public need Issued by the
board under this chapter that is required for the
construction or operation of a facilitye.

£5¥{6) “Commence to construct™ means:

[a) any clearing of land. excavations constructions or
other action that would affect the environment of the site
or route of a facility but does not mean changes needed for
temporary use of sites or routes for nonutility purposes or

uses in securing geological datas including necessary

. HE K% 73
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borings to ascertain foundation conditions;

{b} the fracturing of wunderground formations by any
means if such activity is related to the possible future
development of a gasification facility or a facility
employing geothermal resources but does not include the
gathering of geological data by boring of test holes or
other under yr ound explorations investigat}onv or
experimentation;

(c) the commencement of eminent domain proceedings
under Title 70s chapter 30+ for land or rsights—-of-way upon
or over which a facility may be constructed;

(d) the relocation or upgrading of an existing
facility defined by (b) or (c} of subsection <¢¥3% (8]},
including upgrading to & design capacity covered by
subsection ¢¥¥ [fi(b)+ except that the term does not include
normatl saintenance or repair of an existing facility.

t63{1) “Department” means the department of natural
resources and conservation provided for in Title 2+ chapter
15+ part 33.

¢¥3{8) “Facility"™ means:

(a) each plants wunity or other Facility and
associated facilitiess except for o0i) and gas refineriess
designed for or capable of:

(i) gemerating 50 megawatts of electricity or more or

any addition thereto (except pollution control facilities

-3.
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approved by the department of health and environmental
sciences added to an existing plant) having an estimated
cost in excess of $250,000;

{ii) producing 25 million cubic feet or _mare of qas
derived _from _ggal per day er-more or any addition thereto
having an estimated cost in excess of $250.000;

{iii) producing 25+000 barrels of 1liquid hydrocarbon
products per day or more or any addition thereto having an
estimated cost In excess of $250,000;

(iv) enriching uranium minerals or any addition thereto
having an estimated cost in excess of $250,000; or’

{v) wutilizings refinings or converting 500,000 tons of
coal per year or more or any addition thereto having an
estimated cost in excess of $250,000;

(b) each glectric transmission line and associated
facilities of 3 design capacity of more than 69 kilovoltse
except that the terms does not include an electric
transmission line and associated facilities of a design
capacity of 230 kilovolts or less and 10 miles or less in
length;

{c) each pipeline and associated facilities designed
for or capable of transporting gass waters or Jliguid
hydrocarbon products from or to a facility located within or
without this state of the size indicated in subsection ¥4

18)(a} of this section;

——
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{d} any use of geothermal resourcess including the use
of underground space in existence or to be createds for the
creations uses or conversion of enerqgyty _desigoed for _or
capable of _producing geothersally derived powar edquiwxalent
t0 25 million Btu_per hour or more or any _additicn _thersato
baying an_estipated cost _in excess of $250+000.

(e} any undergreound in situ gasification of coal.

t3y--"Munircipetity?--means-—any--county-or-sunicipakity
withtn-this-statew

(9} "Person™ means any individualy groupe firme
partnershipe corporations cooperativey associations
government subdivisions government agencys local governments
or other organization orf entitye.

{10) *Trapssission _substation™. _seapns. _aoy _sStruciures
deyices _or equipment _assesblages _comsoply _located _and
designed for_ _voltage _regulations Cirquit _protections _of
sitching pecessary for the construction or ogecation of a
proposed transmission lines

+384{11}) "Utility®” means any person engaged in any
aspect of the productiony storages saley deliverys or
furnishing of heats electricitys gass hydrocarbon productsy
or energy in any form for ultimate public use.”

Section 3. Section T5-20-203s MCAs is amended to read:

"715-20-203. Lertificate transferablee A certificate

may be transferreds subject to the approval of the
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department Loardes to a person who agrees to comply with the
termsy conditionss and modifications contained therein.™

Section 4. Section T5-20-211y MCAe is amended to read:

'fS-ZO—le. Application =-- filing and contents --
proof of service and notice. (1) {a) An applicant for a
certificate shall file with the department e--verified an
applications in such form as the board by rulte or the
department by order prescribess containing the following
information:

(i) a description of the location and of the facility
to be built thereon;

{(ii}) a summary of any studies which have been made of
the environmental impact of the facility;

(iii) a statement explaining the need for the facility;

{iv) a description of any reasonable alternate %ocetion
or locations for the proposed facilityes a geperatl
description of the comparative merits and detriments of each
Jjocation submitteds and a statement of the reasons why the
primary proposed location is best suited for the facility;
and

{v} such other information as the applicant considers
relevant or as the board by rule or the department by order
requires.

(b} A copy or copies of the studies referred to in

subsection (ly¢ay(iiy above shall be filed with the

HE Y53
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departaente if ordereds and shall be available for public
inspectione

{Z) An application may consist of an application for
two or more facilities in combination which are physically
and directly attached to each other and are operationally a
single operating entitye

{3) An application shall! be accompanied by proof of
service of a copy of the application on the ehisf-executive
officer-of-esch-municipatity-and-the-head-of-eoch-governaent
egency county LOMMisSionRCa city or county plagning. boardss
and_federal agancies charged with the duty of protecting the
environment of of planning land use in the area in which any
portion of the proposed facility #s-te may be locateds both
as primarily and as alternatively proposeds apd _on__the
following_state _govecrnssot agencies:

{a) _snyironmantal quality councili

1b)l__depaciwant _of  healih and eovironseotal _sciencas:

ic)__gdepariesot of public service reguiationi

1d)__depariment_of fish and gase:

ie) _depariment of state laods:

1£)}__deparisent of comsunity affairs:

1g) departmweot of highwaysi

in)_ _degarisent of revenue:

Lil__the aitorney generala

{4) The copy of the application shall be accompanied

-7T-
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by a notice specifying the date on or about which the
application is to be filed.

{5) An application shall also be accompanied by proof
that public notice thereof was given to persons residing in
tha munterpelities——-entitied--to---recetrve---notice---under
subsection-—-¢3--of--this-—section--by--the-publicotton-of-a
summery-of-the-appiication-ond-the-date-on-or-about-which-+¢
ts--to--be--filed——+in--these--newspapers---as---witi---serve
substentiatiy-~to—-inferm——-those-persens-of-the-opplicetions
area or_alterpative areas o which _any portion _of _the
propesed. _facility may Dbe Jocateds by publication of a
supmary Of the application in _those _newspapers_ _that _will
substaotially inform those persons of the applicatigns

{6) In additions the department mays after filing»
require the applicant to serve notice of the application or
copies thereofe or bothe upon such other personsy and file
proof thereofe as the department may deem appropriate.”

Section 5. Section T5-20-213y MCAe is amended to read:

*75-20-213. Amendment - restrictionsa. (1) AR
application for an amendment of an application or 3
certificate shall be in such form and contain such

information as the board by rule or the department by order
prescribese Notice of such an application shall be given as
set farth in (3)s (%}e and {5) of T5-20-21l.

{2} if-—an-——smendment—teo-sn-eriginat-appliecation-woutd

-8 -
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resuit—+n-a-sabstantiei-change-af-the-original-—applticationy
an__application _for .an _amendment of an. application. is
required if the department deterpipes that _there . is a
substantial__change_ in the locatiocns designs or operation of
all or a portion of the facility other than as _provided _in
the _alterpates _set forth jin the original applications sueh
Sych an amendment shall be considered as a new application
and a new filing fee shall be required.

1231 _1f ihe _deparimept  detergioes _tbat.  a__progosed
chanye in the locations design:_or operation of _a__pragoesed
facility _results from the requiresepts of gther govecrnsent
agencies apd weuld result in less eovirgomental _impacts _ao
application _for _an__apendwent is requireds Howevers if the
proposed change._is_such that it prevepts the deparimept from
carrying ouwt iks duties and _respopsibilities under _this
chopters _the depariment shall reguire a oew application and
filipg feea™

Section 6« Section T5-20-214, MCAs is amended to read:

"T5-20-214e Notice of intent to file. A potential
applicant for a certificate may file a notice of intent to
file an application for a certificate for a facility defined
in ¥5-20-3¥04¢3y 19-20-i04(8) at least 12 wonths prior to the
actual filing of an application. The notice of intent shall
specify the type and size of facility to be applied fore its

preferred Tlocations a description of reasonable alternative
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locationss and such information as the board by rule or
department by order requiress An applicant complying with
this section is entitlted to a 5% reduction of the filing fee
required under T5-20-21%."

Section 7. Section 75-20-215+ MCAs is amended to read:

*75-20~-215%5. Filing fee -- accountability -- refund -~
usee (1} A filing fee shall be deposited in the earmarked
revenue fund for the use of the department in administering
this chapter. The applicant shall pay to the department a
filing fee with-the-applieationy based upon the estimated
cost of the facility according to the declining scale which
follows:

{a} 2% of any estimated cost up to $1 milltion; plus

(b} 1IX of any estimated cost over 31 million and up to
$20 miltion; plus

(¢} UOe%X of any estimated cost over $20 amillion and up
to $100 miliion; plus

{d) 0.25% of any amount of estimated cost over $100
million and up to 3300 wmillion; plus

{e) «125% of any amount of estimated cost over $300
million.

L2} __ta} Ihe rotal filiog fee shall bhe submitted to the
department upon submission__of _an application unless the
agplicant__aond _the _deparieent _have previously agreed to a
schedule ot _payments whereby a Ffiling fee may be paid in

HB %¥3
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installeentsae

{b) _L1f_ _the _applicapt _and departeent _agree to the
payment of a_ filing fee on the installeant basiss _the
revenus derived fros the filing fee sust be sufficient ta
enable_the departments the boarde. the duly authorized state
air__apd water _quality_ _agenciess _the _ageocies listed in
13-20-21614%1s aod_the atiorney general to carcy out . their
responsibilitias under Shis chapters

icl__Lf_ _ao__agressent is pot eontersd but the applicaot
deaires 1o pay the filing fee in installsentss the agplicant
83y pay the filing fes_in_ _accordapce with _a_ scheduyle aof
installsents _develaped by the departments prowided that no
one_installment say excead 20% of the total filing _fee
provided for ip subsection fl)a

13)__Ihe __sstieated cCopst of ungrading ao _existing
transeission substation may.pat De included jn the estimated
cost _of a proposed facility for the purpose of calculating a
filing faea

+2%[%)1 If an application consists of a combination of
two or more facilitiese the filing fee shall be based on the
total estimated cost of the combined facilitiess

t33(3) The applicant is entitled to an accounting of
moneys expended and to 3 refund with ioterest at the rate of
62 a_ysar of that portion of the filing fee not expended by

the department in carrying out its responsibiltities under

_11_
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this chaptere A___refund shall _ be made . __after __all
adeinistrative and judicial remedies have been exhausted by
all parties to the certification proceedingsa

+4¥(6} The revenues derived from filing fees shall be
used by the department in compiling the information required
for rendering a decision on 3 certificate and for carrying
out its and_the hoard’s other responsibilities under this
chapter with--reapect--to—-the-—facitity——covered--by-——the
certificate—for-a-period-not-to-excead--5--yeara-—-after--the
ecertifreate-——-+3---issged—-for——--facttities---defined---in
¥5-26-184171tb)-and-tei-or-not-to-exceed-10-years-after——the
certifircate————¢s-——-trasued-——-for---facitities---defined-——-in
#5-28-104tFtedv-td)vr-and-teyus_except that a minimum of 2%
ef _the _revenues derived shall he allocated to the attorney
general by the depactsent if be becoses an active party to
the certification proceedingsa”

Section B. Section 75-20-216+ MCAs is amended to read:

*75-20-216« Studys evaluationes and report on proposed
facility -— assistance by other agencies. {1) After _receipt
of _an__applicatiops the departpent shall _within 30 days
oofify the applicant io writing that:

{a}. _the applicatijon is in compliance and _is__accepted
as_completei_or

ibl__the _agplication is pot ip compliance and list the
deficiencies _thereipi apd upon correction  of _these

-12-
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deficiencies . _and _ resubmission by the _applicants _the
department shall within 30 days _notify__the _applicant _in
writing _that _the _application _is _in _compliance _and _is
accepied as complete.

12)_1f an application is accepted as completes within
€0 __days _of the original _receipt by the departsent under
subsection (l){a)s the applicationls _effective filing _and
receipt  _date _relates back to the original _date _the
application was fileds in _all _other cases the effective
filing _and receipt date is the date on which the department
accepts the agplication as completes

+33(3) Upon receipt of an application complying with
T5~-20-211 through 75-20-215s and___this _sections the
department shall commence an intensive study and evaluation
of the proposed Ffacility and its effectss considering all
the criteria listed in 75-20-301 and 75-20-503. Ihe
departmept shall _uses to the extent it considers applicables
valid _and _useful existing studies aond reports subsitied by
the_agpplicant or compiled by a state or federal agencya

t23{4) Within 2 years following receipt acgeptapce of
an application for a3 facility as defined in {a} and (d) of
¥5-20-304¢3¥y 15-20-104(8) and for a facility as defined in
(b) and {c) of #5-28-304¢3F¥ 15-2D-10%4([8) which is more than
30 mites in length and within 1 year for a facility as

defined in (b) and (c) of ¥5-28-104¢F}% 15-20-10418) which is
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30 amiles or less in lengths the department shall make a
report to the board which shall contain the department's
studiess evaluations, recommendationse other pertinent
documents resultting from its study and evaluations and the
f+nal an environmental impact statement gor apnalysis prepared
aursuant__to _the Montapa Eoviropmental Policy Acte if apye
If the application is for a combination of two or more
facilitiess the department shall make its report to the
board within the greater of the lengths of time provided for
in this subsection for either of the facilities.

43712} The departments of health and environmental
sciencess highwayss community affairse fish and games state
landss_revenugs and public service regulation shall report
to the department information relating to the impact of the
proposed site on each department®s area of expertises The
report may include opinions as to the advisability of
grantings denyings or wmodifying the certificate. The
department shall allocate funds obtained from filing fees to
the departments making reports to reimburse them for the
costs of compiling information and issuing the required
reporte”

Section 9. Section 75-20-218s MCAs is amended to read:

"75-20-218. Hearing date -- location_=--_departeent to
act_as staff --_ bhearings _fo_ _be_ _beld _joiotly. (1) Upon
receipt of the department®s report submitted under

~14- H I:J %) ?l jf
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75-20-2146+ the board shall set & date for a hearing to begin
not more than 120 days after the receipt. Except for those
hearings involving applications submitted for facilities as
defined in (b)) and {c) of I5-29-104¢3F3 15-20-104(8)
certification hearings shall be conducted by the board in
the county seat of Lewis and Clark County or the county in
which the facility or the greater portion thereof is to be
located.

{2)__If tbe  dapariment _does. oot participate .as _an
active_ garty in a certification proceedings it shall act as
the staff_ for the .bosrd throughous the decisiccmakiog
arocess _and the boacd may request the deparimest 1o present
testimony or cross-examipe witoessgs as the board considers
nacessary and Appropriatfa

13)__At __ _the _ request of the agolicants the duly
authorized _stase air and water guality agencies _shall nold
any __reguired _parmit . bearings.  _required. wunder laws
admigisiarad by thess ageancies in conjunction with the board
certification hearings . Ihe tise periods established for
reviawing _a#o._application_ _and for _jssuing a decision on
certification of a _groposed facility under this chapter
supersede the _tLime  periods specified ip other Jlaws
administered by the duly _aukhorized _state air and _water
Quality ageacissa”

Section l0. Section 75-20-219y MCA+ is amended to

-]195-
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read:

"75-20-219. Hearing on amendmont of appiteation
certificates Li1 On an application for an amendment of a
certificates the board shall hold & hearing in the same
manner as a hearing is held on an application for a
certificate if the board determines that the proposed change
in the facility would result in any material increase in any
environmental impact of the facility or a substantial change
in the location of all or a portion of the facility other
than as provided in the alternates set forth in the
applicatione

123 __If ao application for an amendmeot Dy an applicant
results from the request of an_affected Jlacdowner upon whose
lapd_the facjlity is located or frop the reguirements of
ather government _agencies _and _if the ameadment wopuld not
cesult_ in apy saterial_increase o apy envirenmental _impact
apd__if _the _asendment would not  result in_a_substaptial
cbhange_io the location of all or a gortion of the facilitys
the _board msays. upon recomsendation by the depariments grant
an_amendgent fo the certificate upon such termss conditionss
or modifications as the board copsiders _appropriates. _The
board®'s _decision _shall _be  wmade after 30 days® ogtice to
affected partiess

13} __A__decision made by the _board __pursuant o
subsections (1) opd (2) above is subject to judicial review

-16-



10

11

12

i3

14

15

16

17

18

19

20

21

22

23

24

25

LC 1928/01

under_the Montana Adeipistrative Procedure Acte"

Section lle Section 75-20-220s MCAy i5 amended to
read:

"75-20-220. Hearing examiner - restrictions__-=
dutigse {1) If the board appoints a hearing examiner to
conduct any certification proceedings under this chapters
the hearing examiner may not be 2 member of the board ors an
employee of the departmentes or a_gesber or eaployee of 2
guly_ _authorized _state _air__and water quality _agancys A
hearing_examisers if aoys shall be appointed by _the _beard
within__20_days after the department’s report bas been filed
with the boarde If 3 duly authoriZed _state air__and water
quality agency permit bearing is_cequireds the board and the
agency _shall mutually agree gn the appointeent of a hgaring
€Xaminers

{2)1.__A prehearing conference shall be _held following
potice within 60 days after the departoent’s report has been
filed with the bgarda

{3)__The prepearing _conference shall be organized and
supervised by the hearing examiners

14} _Ibe prehearing cooference shall be directed toward
a determination of the issues presented Dy the _applications
the__depariment®s _reports and _ao _identification__of _the
witnesses. and documentary exhibits to be presepted Dy _the
active parties who iatend to participate in the hearings
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132 _The _hearing _sxaminer shall require _the active
parties 1o subeits in writings_ _ond _serye _upen the _otber
active  partiess all direct testimony wbich they progose. and
any. studiess_investigationse reportss or other exhjbits that
any active party wishes the board to copnsiders Ihese written
exhibits_and_aony documents that the board itself wishes _to
use_or_rely oo shall be submitied aod served in like_ msanners
at_least 20 days prior to the doate set for the hearinga. Eor
good__cause_ _sbhowns _the _hearing _examiner may _allow _the
iptroduction of oew evidence at_any Limgas

i16)_ _Public _witnesses and other interested public
parties @3y _anpear and present oral testisony at the hearjag
or__subeit _writteo testimony to the hearing examiper at the
tise of their appearances These witpesses are. _subject to
CrOSS-8Xaminationa

L1} _1be _beariog _examiper _shall _issue _a prehearing
order specifying the issues af fact and of lows _identifying
the _witnesses _of the active partiess npaming the public
witoesses _aod okber_interested parties  who have_  submitted
writteo _testimopye scheduling times for the presentation of
gral_tastimony DRy public parriess _ogutliping _the _order _in
which _the bearing sball proceeds and establishing any other
special rules to expedite _the _hearing _which _the bhearing
gramiper may adopts

18} _At_ _the _conclusion _of _the hearings the hearing
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exasinar sball deciare the hearing closed and sballs witbin
20__days_ _of that dates prepace apd submit te the board and
:nn.du11_du&hnLizsq.ixa&n.aiL_anﬂ.na:nx_nuali:x--agsnsx;._it
Gecessarys _pfoposed findings of facts cooclusions of ]aws
and. 3 _cecommanded decisicca

12)_Jhe bhearing examinec _appoinked _to caoduct _a
certification procesding under this_ chapter shall insure
that _the time of the oroceedings fros the date the
degarteant®s report _is_ filed with the board _unti} the
cecosmsnded report _and order of the examiner is filed with

sxiended by the baard for good causes®

Section 12. Section 7T5-20-221s MCAs is amended to
read:

"75-20-221i. Parties to certification proceeding --
waiver__=--__attorney ggosaral. (1) The parties to a
certification proceeding may include as_active parties:

{(a) the applicant;

{b}) each municipedity political entity and government
agency entitled to receive service of a copy of the
application under T5-20-211(3};

(c} any person rest+ding-in-s—sunieipedity entitled to
receive service of a copy of the application under
T5-20-211(5);

{d) any nonprofit organization formed in whole or in
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part to promote conservation or natural beauty;: to protect
the environments personal healths or other bioclogical
values; to preserve historical sites; to promote consumer
interests; to represent commercial and industrial groups; or
to promote the orderly development of the areas in which the
facility is to be located; or

{e} any other interested person ghg establishes_an
interest in xhe proceeding;: end

{f) the departmentw;_and

1g)l _the attorpey geperals

12)__Ibe parties to a certification proceeding may also
includas as _public partiess any _Moptana citizen _and _any
party _referred o _in _{b)s (c}s (d)s or (el of subsection
ISR TY

t24L3) Any party ‘dentified-in-tbiv-{tetv-{div-ond--{e}
of--subaeetion--t3} waives his ;hg right to be a party if he
the party does not participate orstdy--eat jn the hearing
before the boarde

L4} _Ihe attorpey gQeperal shall _participate _as_ _an
active party __in__ certification . proceedings __invelving
fecilities described ip 75-20-1Q4(fij{a)s

151 _Ihe _attorney _ganeral shall be the representative
ef_the public ipterest on all _gpatfers raised ip the hearings
related _to _the criteria establisbed jin T75-20-301 __aod
15-20-503."
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Section 13« Section 75~20-222¢ MCAs s amended to
read:

"75-20-222+ Record of hearing -- procedure -- rules of
evidence - burden of proofe. (1) Any studiese
investigationses reportsy or other documentary evidences
including those prepared by the department, which any party
wishes the board to consider or which the board itself
expects to utilize or rely upon shall be made a part of the
recorde

{2) A vrecord shall be made of the hearing and of all
testimony taken.

(3) E£xcept as expressly sodified in 75-20-22Qs ¥he the
contested case procedures of the Montana Administrative
Procedure Act shall apply to the hearings except that
neither common taw nor statutory rules of evidence need
applys The board may make rules designed to exclude
repetitives redundants or irrelevant testimony.

{4} In a certification proceeding held under this
chapters the applicant has the burden of showing by clear
and convincing evidence -that the application should be
granted and that the criteria of 75-20-301 are met."

Section l4. Section 75-20-301lsy HMCAy» s amended to
read:

"75-20-301. Decision of board =-- findinQs necessary

for certificatione (1) Within 98 §0 days after the-imst~day
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of-the-hearingy suhmission of the recomsended decision by
the __bearing___examiners the board shall make complete
findingse issue an opinionsy and render & decision upon the
recordy either granting or denying the application as filed
or granting it upon such termsy conditions» or modifications
of the constructiones operations or wsadintenance of <the
facility as the board considers appropriate.

t2) The board may not grant a certificate either as
proposed by the applicant or as modified by the board unless
it shall find and determine:

{a} the basis of the need for the facility;

(b) the nature of the probable environmental impact;

{c} that the facility represents the minimum adverse
environmental impacts considering the state of available
technology and the nature and econosics of the various
alternatives;

{d) each of the criteria listed in 75-20-503;

{e) in the case of an electricy gase or 1liquid
transmission line or agueduct:

(i) what party if anye of the line or aqueduct shall
be leocated underqground;

{ii) that the facility is consistent with regional
plans for expansion of the appropriate grid of the utility
systems serving the state and interconnected utility

systems; and

22 HE €%¥2
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{iii) that the facility will serve the interests of
utility system economy and reliability;

{f) that the location of the facility as proposed
conforas to applicable state and 1ocal laws and regulations
issued thereunders except that the board may refuse to apply
any local law or regulation if it finds thaty as applied to
the proposed faciltitys the law or regulation is unreasonably
restrictive In viaw of the existing technologys of factors
of cost or economicsy or of the needs of consumers, whether
focated inside or outside of the directly affected
government subdivisions;

(g} that the facility will serve the public interests
conveniences and necessity: and

{h) that duly authorized state air and water quality
agencies have certified that the proposed facility will not
violate state and Ffederally established standards and
implewentation plans. The judgments of duly authorized air
and water quatity agencies are conclusive on all questions
related to the satisfaction of state and federal air and
water quatity standards.

{3) In determining that the facility will serve the
public interests conveniences and necessity under subsection
(2){g) of this sactions the board shall consider:

{a} the items listed in subsections (2){a} and (2)(b)

of this section;
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(b) the benefits to the applticant and the state
resulting from the proposed facility;

(c) the effects of the economic activity resulting
from the proposed facility;

{d) the effects of the proposed facility on the public
health, welfares and safety;

(e} any other factors that it considers relevant.

t4) Considerations of needs public needs or public
convenience and necessity and demonstration thereof by the
applicant shall apply only to utility facilitiese

15)_ 1f the duly authorized state air apd water quality
agepcy. s _reguired _.to hold a hearings the agency shalls
within 43 days aftec submission of the recommended decision
Gy__the _bearing _fxaminers make complete findings: issue an
guinions and render 3 decisiop upon the records which shall
be_ _certified to _ihe bhoard  within 10 _dayss _Ibe agency
gecision constitutes the judgmeot of the _agency _on_ _all
questions  related _to the satisfaction of state and federal
air_and water quality stapdards__apnd _implemeptation  plansa
Ihe_ _final _decision of the agency _is _copnclusive on all
pastars celated to the satisfaction of state and federal air
and sater quality standards and the decision .shall _include
the_pecmits cequired upder the laws adwinistered by the duly
duthgrized state air and water guality agencies."

Section 15+ Section 7T5-20-302e MLAs is amended to

-24 -
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read:

n"75-23-302. Conditions isposed, If the board
determines that the ‘tocation of all or a part of the
proposed facility should be modifieds it may condition its
certificate upon such modifications provided ¢that the
muntetpetit+es-and persons residing therein jn__the _area
affected by the modification have been given reasonable
notice of the modificatione™

Section l6e Section 75-20-304» MCAy is amended to
read:

"715-20-304e Waiver of provisions of certification
proceedingse +¢tty--Any--of--the--provisions—--deseribed---+n
F5-28-2+6--thropgh--#5-28-222-and-this-part-may-be-waived-by
the-board-for-good-cause-shown-with-respect-to-—applications
fited--before~danuary-iv-1935e-Applicotiens—for—certificotes
under-this-subsection-must-be-promptiy-fiteds

+2%(1) The board may waive compliance with any of the
provisions of 15-20-216 through 75-20-222, 15-2Q0-530ls and
this part if the applicant makes a clear and convincing
showing to the board at a public hearing that an immediates
ur jent need for a facility exists and that the applicant did
not have knowledge that the need for the facility existed
sufficiently in advance to fully comply with the provisions
of 75-20-216 through 75-20-2225_15220-50ls and this part.

+33{2) The board may waive compliance with any of the
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provisions of this <chapter upon receipt of notice by a
utility or pérson subject to this chapter that a facility or
associgted facility has been damaged or dJdestroyed as a
result of fires Ffloods or other natural disaster or as the
result of insurrections ware or other civil disorder and
there exists an immediate need for construction of a new
facility or associated facility or the relocation of a
previously existing facility or associated facility in order
to promcte the public welfare."

Section 17. Section 75-20-401y MCA, is amended to
read:

"75-20-40ls Additional requiremants by other
governmental agencies not permitted after issuance of
caertificate -- exceptionse. (1) Notwithstanding any other
taws no state or regional agency or municipality or other
iocal governament may require any approvals consents permite
certificates or other condition for the constructiones
operations or maintenance of a facility authorized by a
certificate issued pursuant to this chapters except that the
state air and water quality agency or agencies shall retain
authoritys axcluding the auilhority to copduck hearipgs _and
issue permils other thap_as herein provided: which they have
or ®=ay be granted to determine compliance of the proposed
facility with state and federal standards and implementation

plans for air and water quality and to enforce those

L HE KK




10
11
12
13
14
15
16
17
18
19
20
2t
22
23
24

25

LC 1928701

standardse.

{2} This chapter does not prevent the application of
state laws for the protection of employees enygaged in the
constructions operations or maintenance of a faciltity."

Section 18« Section T5-20-402s MCA. is amended to
read:

#75-20-402. Monitoring. The board endy the departmenty
and_the stake air and wataer quality agancies shall  monitor
the operations of all certificated facilities for assuring
continuing compliance with this chapter and certificates
issuad hersunder and for discovering and preventing
noncompl iance with this chapter and the certificatess Ihe
apelicant _shall geay all sxpenses rslated to the wanitoring
glan_established ip subsection (3i1tax(v) of 73-20-303 to the
axtent faederal _funds bave oot _bean .provided _for such
fuCnosasa”

Section 19. Section T5-20-408s MCAy is amended to
read:

"15-20-4064 Judicial review of board decisione (1) Any
actixe party as defined in ?5-20-221 aggrievad by the final
decision of the board on an application for a certificate
may obtain judicial review of that decision by the filing of
a petition in a state district court of competant
jurisdictions

(2) The judicial review procedure shall be the same as
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that for contested cases under the Montana Administrative
Procedure Acte"™

Section 20 Section 75-20-408s MCAy is amended to
read:

*75-20-408. Penalties for violation of chapter --
civil action by attorney generals. (1)} [a) Whoever commences
to construct or operate a facility without first obtaining a
cartificate required under 75-20-201 or a waiver thereof
under 15-20-304(3); having first obtained a certificates
constructss oOperatess Or maintains a facility other than in
compliance with the certificate; violates any other
provision of this chapter or any rule or order adopced
theseunder; knowingly submits false information iin any
reporty_lO-year _plan or application reguired by this chapter
or rule or order adopted thereunder; or causes any of the
aforemantioned acts to occur shal! be liable to a civil
penalty of not more than $10.000 for each violatione

{b) Each day of a continuing violation shaill
constitute a separate offense.

{c) The penaity shall be recoverable in a civil suit
brought by the attorney general on behalf of the state in
the first district court of Montanae

(2} wWhoever knowingly and willfully violates
subsection {1} shall be fined not more than $10+000 for each

viglation or imprisoned for not more than 1 years or bothe

-28-



10

11l

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LC 1928/01

Each day of a continuing violation shall constitute a
separate offense.

{3) In addition to any penalty provided in subsections
(1) or (2)+ whenever the department determines that a person
is violating or is about to violate any of the provisions of
this sections it may refer the matter to the attorney
general who may bring a civil action on behalf of the state
in the first district court of Montana for injunctive or
other appropriate relief against the violation and to
enforce this chapter or a certificate issued hereunders Upon
a proper showings a permanent or preliminary injunction or
temporary restraining order shall be granted without bonde

(4) The department shall atso enforce this chapter and
bring legal actions to accomplish the enforcement through
its own legal counsel.

(5) A1 fines and penalties collected shall be
deposited in the earmarked revenue fund for the use of the
department in administering this chapter.®

Section 2le Section 75-20-50le¢ YCAy is amended to
read:

"75-20-501la Annual Yong-range plan submitted -—-
contents -- available to publice (1} Each utility and each
person contemplating the construction of a facitity within
this state in the ensuing 10 years shatt furnish annually to

the department for its review a long-range plan for the
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construction and operation of facilitiese

(2) The plan shall be submitted on April 1 of each
year and shall include the following:

{a) the general locations sizees and type of all
facilities to be owned and operated by the utility or person
whose construction is projected to commence during the
ensuing 10 yearss a5 well as those facilities to be removed
from service during the planning period;

(b} in the case of utility facilitiess a description
of efforts by the utility or person to cocrdinate the plan
with other wutilities or persons so as to provide a
coordinated regional plan for meeting the energy needs of
the region;

{c) a description of the efforts to involve
environmental protection and land use planning agencies in
the oplanning processs as well as other efforts to identify
and minimiZze environmental problesms at the earliest possible
stage in the planning process;

td) projections of the demand for the service rendered
by the utility or person and explanation of the basis for
those projections and a description of the manner and extent
to which the proposed facilities will meet the projected
demand; and

(e} additiona! information that the board by rule or

the department on its own initiative or upon the advice of
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interested state agencies might request in order to carry
out the purposes of this chaptere.

{317 The nlan_sha1l be made available to the public by
the departmente The utility or person shall give public
notice throughout the state of its plan by filing the plan
with the environmental quality councile the department of
health and environmental sciencess the department of
highwayss the department of public service regulations the
department of state landss and the department of community
affairse Citizen anvironmental protection and resource
planning groups and other interested persons may obtain a
plan by written request and payment therefor to the
departmente

i1%) A rural _electric coaperative say furnish _the
departeent with a copy of the loag-range _glan _acd _2-ysar
work_ _plan  reouired o be cospleted under federal cucal
electrification reguirements in lieu of the long-range _plan
reguired ip subsection {lis

(53 N £il i . £ facili
long-range. _elan __at lsast 2 ysars prior to acceptance of an
application by the departmsents®

Section 22. Section T5-20-503s M{As is amended to
read:

"75-20-503. Environmsental factors evaluateda. In
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evaluating long-range planses conducting S5-year site reviews,
and evaluating applications for certificatesy the board and
department snall give consideration to the following list of
environmental factorss where applicables and may by rule add
to the categories of this section:

{1) energy needs:

{a} growth in demand and projections of need;

{b) availability and desirability of alternative
sources of energy;

fc) availability and desirability of alternative
sources of energy in lieu of the proposed facility;

{d) promotional activities of the utility which may
have given rise to the need for this facility;

{e) socially beneficial uses of the output of this
facilityr including its uses to protect or enhance
environmental quality;

{f) conservation activities which <could reduce the
need for more energy;

{9} research activities of the utitity of new
technology available to it which might minimize
environmental impact;

{2) tand use impacts:

{3} area of land required and ultimate use;

{b) consistency with areawide state and regional land

use planss
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{c} consistency with existing and projected nearby
tand use;

(d) alternative uses of the sitej

{e) impact on population already in the areas
population attracted by construction or operation of the
facility itself;

(FY impact of availabllity of enerqy from this
facility on growth patterns and population dispersal;

(3) qeologic suitability of the site or route;

{h) seismologic characteristics:

(i} construction practices;

[j} extent of erosions scourings wasting of lands both
at site and as a result of fossil fuel demands of the
facility;

(k) corridor design and construction precautions for
transmission lines or aqueducts:

() scenic impacts;

tm} effects on natural systemss wildlifes plant 1life;

{n) impacts on important historic architecturale
archeologicaly and cultural areas and features;

(0) extent of recreation opportunities and related
compatible uses;

{p) public recreation plan for the project;

{q) public facilities and accommodation;

(r} opportunities for joint use with energy-intensive
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industries or other activities to utilize the waste haat
from facilitiesy

(3) water raesources impacts:

{a) hydrologic studies of adequacy of water supply and
impact of facility on streamfliows lakess and reservoirs;

{b) hydrologic studies of impact of facilities on
groundwater;

{c} coolting system evaluations including consideration
of alternatives;

{d) inventory of effluentsy including physicals
chemicals bioYogicals and radiological characteristics;

{e) hydrologic studies of effects of effluents on
receiving watersy including wixing characteristics of
receiving waterss changed evaporation due to temperature
differentialsy and effect of discharge on bottom sediments;

(f}) relationship to water quality standards;

1g) effects of <changes in quantity and quality on
water use by otherss including both withdrawal and in situ
uses;

th) relationship to projected uses;

{i} relationship to water rights;

{J) effects on plant and animal lifes including algaes
macroinvertebratesy and fish population;

(k) effects on unique or otherwise significant
ecosystemss €eyesr wetlands;

~,

-

a\(l

S

Ut
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(1} monitoring programs:

{4) air quality impacts:

{a) meteorolaogQy-~wind direction and velocity, ambient
temperature rangess precipitation valuesy inversion
occurrences other effects on dispersion;

{b) topography--factors affecting dispersion;

{c) standards in effect and projected for emissionss

{d) design capabiltity to meet standards;

{@) ewmissions and controls:

(i} stack design;

{ii} particulates;

{ifi) sulfur oxides;

(iv) oxides of nitrogen; and

{v) heavy matalsy trace elemantsy radioactive
materialse and other toxic substances;

{f} relationship to present and projected air quality
of the area;

{(g) monitoring program;

(5} solid wastes impset jmpactss

{3} solid waste inventory;

ib) disposal progras;

{c) relationship of disposai practices to
environmental quality criteria;

{d) capacity of disposal sites te accept projected

waste loadings;
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té) radiation impacts:

{a} tand use controls over development and population;

(b} wastes and associated disposal program for solids
ligquide radioactives and gaseous wastes;

{c) analyses and studies of the adequacy of
angineering safeguards and operating procedures;

{d} wmonitoring--adequacy of devices and sampling
techniqgues;

{7) noise impacts:

{a) <construction period levels;

tb) operational levels;

{c) relationship of present and projected noise levels
to existing and potential stricter noise standards;

(d} wmonitoring--adequacy of devices and methods."

Section 23. Section 75-2-2il+ MCAs is amended to read:

*75-2-211« Parmits for constructions installations
alterations or uses (1) The department shall provide for the
issuances suspensions reavocations and renewal of a permit
issued under this section.

{2) Not later than 180 days before construction begins
of any machine» equipments devicer or facility which the
board finds may directly or indirectly cause or contribute
to air pollution or which is intended primarily to prevent
or control the emission of air pollutants and not later than

120 days before installations alteration: or use beginss the
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owner or operator shall file with the department the
appropriate permit application on forms available from the
departmente.

(3) The department mayes for good cause showny waive
the provisions of subsection {2) or shorten the time
required for filing the appropriate applications.

{4) The department shall require that apptications for
permits be Jaccompaenied Ly any plenss specificationss and
other information it considers necessarye

(5) An application is not considered filed wuntil the
applicant has submitted all information and completed al)
application forms required by subsections (2)s (3)e and (4).
Howevers if the department fails to notify the applicant in
writing within 30 days after the purperted filing of an
applicaticn thet the apniication is incomplete and {ails o
Tist the reasons why the application is considered
incompletesy the application is considered filed as of the
date of the purported filinge.

(6) wWhere an application for a permit requires the
compilation of an environmental impact statement under the
Montana Environmental Policy Acts the department shall
notify the applicant in writing within 180 days of the
receipt of a filed applications as defined in subsection
(5)}s of the approval or denial of the application. Howevers

wherz an application does not require the compilation of an
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environmental impact statements the department shall notify
the applicant in writing within 60 days of the receipt of a
filea applications as defined in subsection (S)y of the
approval or denial of the applicatione

{7) When the departmsent approves or denies the
application for a permit under this sections a person who is
jointly or severally adversely affected by the department’'s
gecision may requesty within 1% days after the departeent
renders its decislons upon affidavit setting forth the
grounds therefory a hearing before the boarde A hearing
shall be held under the provisions of the Montana
Administrative Procedure Acte

(8) The departmaent®'s decision on the application is
not final unless 15 days have elapsed and there is no
request for a hearing under this section. The filing of a
request for a3 hearing postpones the effective date of the
gepartment®s decision until the conclusion of the hearing
and issuance of a final decision by the board.

4191 __For._ a_ _facility _ defiped _in _15-20-104s __an
application for a per®it under this chapter sust be filed so
a5 _to_insure coordipaticn and compliance with the provisions
of Title J51+ chapter 20+ oand this chaptera™

MEM _SECTION, Section 24« Order not stayed by appeal
- stay or suspension by court - limitationse

Notwithstanding any contrary provision in the laws the
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pendency of an appeal from a8 board order does not
automatically stay or suspend the operation of the orders
Ouring the pendency of the appeals the court wmay upon motion
by one of the parties stay or suspends in whole or in parts
the operation of the board’s orders on terms the court
considers juste The court®s action must be in accordance
with the practice of courts exercising equity jurisdictions
subject to the following limitations:

(1} No stay may be granted without notice to the
parties and an opportunity to be heard by the courta.

{2Z) No board order may be stayed or suspended without
finding that irreparable damage would otherwise resuit to
the party seeking the stay or suspensions and any other stay
or suspension of a board order must specify the nature of
the damagee.

NEM_SECTION. Section 25« Surety bond - other
securitys If an order of the board is stayed or suspendeds
the court may require a bond with good and sufficient surety
conditioned that the party petitioning for review answer for
all damages caused by the delay in enforcing the order of
the boardes If the party petitioning for review prevails upon
final resolution of an appeals he does not forfeit bond nor
is he responsible for damages caused by delay.

Section 26« Codificatione It is the intent of the

legislature that sections 2& and 25 become an integral part
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of Title 75+ chapter 20+ MCAs and that the provisions of
that chapter apply to sections 24 and 25.
Section 27« Repealere. Sections 15-20-1101 through

75-20-1105y MCAs are repealede.

~Conde
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TLL NO. !3
INTRODUCED BY — -LZir.-—-————

A BILL FOR AN ACT ENTITLED: “aAN ACT TO GENERALLY REVISE THE
LAW RELATING TO MAJOR FACILITIES AND SITING; AMENODING
SECTIDONS T5-2-211. 75-20-103, 15-20-104, T5-20-203,
T5-20-211e T5-20-213 THROUGH T5-20-216y T75-20-218 THROUGH
15-20-222 75~20~-301+ 15-20-302¢ 75-20-304s T5-20-401,
15-20-402¢ T15-20-406s T5-20-408y T5-20-501¢ AND TS—ZO‘SGS;
MCA; AND REPEALING SECTIONS 75-20-1101 THROUGH 75-20~110%.

MCA."™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le« Section T5-20-103¢ MCAy is amended to read!?
"75-20-103. Chapter supersedes other laws or rutes,

This chapter supersedas other laws or regulations gxgept as

acoyided_in _75-20-40). If any provision of this chapter is

in conflict with any other law of this state or any rule
promulyated thereunders this chapter shatl govern and
control and the other law or rule shall be deemed superseded
for the purpose of this chapter. Apandmepts to this chapter
5hall have_the same gffects”
Section 2. Section T35-20-104+ MCA, is amended to read:
"T5-20-104. Definitionse In this chapters unless the

context requires otherwise the following definitions apply:

LC 1928701
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{l) *"addition thereto™ means the installation of new
machinery and equipmant which would significantly change the
conditions under which the certificate was issuede

121 _.ZApplicakrion® _ eeans __an. _application  for. . .a
certificate submitied io _accordaoce with this _chapter _aod
the_ rules adohted bereunders

t2¥{3)} T™Associated facilities® includes but is not
limited to transportation Vlinks of any kinds aqueductse
diversion damse 4transmission substationss storage pondss
reservoirss and any other device or aequipment associated
with the production or delivery of the energy form or
product produced by a facilitys except that the term does
not inctude a facility.

t33{4) ™Board™® means the board of natural resources
and conservation provided for in 2-15-3302.

t43[5) *"Certificate"™ means the certificate of
environmental compatibility and public need issued by the
board under this chapter that is required for the
construction or operation of a facilitye.

¢t55(6) ™Commence to construct™ means:

{3} any clearing of lands excavations constructions or
other action that would affect the environment of the site
or route of 3 facility but does not mean changes needed for
temporary use of sites or routes for nonutility purposes or

uses in securing geological datas including necessary

- HE 83
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borings to ascertain foundation conditions;

(b) the fracturing of underground formations by any
means if such activity is related to the possibte future
development -
enploying geothersal resources but does not include the

of a gasification facility or a facility

gathering of geological data by boring of test holes or

other underyround exploratione investigations or
experimentation;

(c} the commencement of eminent domain proceedings
under Title TOs chepter 30¢ for land or rights-of-way upon
or over which a facility may be constructed;

{d} the relocation or upgrading of an existing
facility defined by ({b) or (c} of subsection ¢3¢ (81
including upgrading to a design capacity covered by
subsection ¢t [B){b)+ except that the tera does not include
normal maintenance or repair of an existing facilityes

169411 *“Department” means the departmeat of natural
resources and conservation provided for in Title 2+ chapter
15+ part 33.

t#418) “Facility™ means:

{a) each plante wunity or other facility and
associated facilitiese except for o0il and gas refineriess
designed for or capabla of:

{i) generating 50 megawatts of electricity or more or

any addition thereto (except pollution control facilities
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approved by the department of health and environmental
sciences added to an existing plant) having an estimated
cost in excess of $250.000;

(ii) producing 25 wmillion cubic feet gor _more of gas
darived from _coal per day er-more or any addition thereto
having an estimated cost in excess of $250,000;

tiii} producing 254000 barrels of 1liquid hydrocarbon
products per day or more or any addition thereto having an
estimated cost In excess of 3250,000;

{iv) enriching uranium minerals or any addition thereto
having an estimated cost in excess of $250,000: or’

{v) wutilizings refinings or converting 500,000 tons of
coal per year or more or any addition thereto bhaving an
estimated cost in excess of $250,000;

(b) each el;ctric transmission line and associated
facilities of a design capacity of more than 69 kilovoltss
except that the term does not include an electric
transmission line and associated Ffacilities of a design
capacity of 230 kilovolts or less and 10 miles or less in
length;

{c) each pipeline and associated facilities designed
for or capable of transporting gase wateres or liguid
hydrocarbon products from or to a facility located within or
without this state of the size indicated in subsection <%}

{8)(a) of this section;

—-fy=
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{d} any use of geothermal resourcess including the use
of underground space in existence or to be createds for the
creations uses or conversion of energyt¥a__designed _for or
capable _of _producing geothersally derived powar squivaleot
te 25 million Btu per hour or sore oc. any. additico. thereto
baving. an estimated cast in excess of $250.000,

te} any ungerground in situ gasification of coals

t8y--"Municipatity”--mesns--any--county-or-muntcipntity
within-this-steter

(9) "Person® means any individual, groups firme
partnerships corporations cooperatives associations
government subdivisions government agencys local governments
or other organization or entity.

{10) *Transsission substation® mseans. . any. Stouciurgs
devices _or _equipmsent assesblage. _cossonly _located _and
designed for _yopltage _cegulations Circuit _protections _or
switching _necessary _for the construction or gueraticn of a

1 1 issi Li

+305(11) "Utility”™ means any person engaged in any
aspect of the productions storages saler deliverys or
furnishing of heaty electricitys gass hydrocarbon productss
or energy in any form for ultimate public use."

Section 3. Section T5-20-203y MCAy is amended to read:

"75-20-203. Certificate transferables A certificate

may be transferreds subject to the approval of the
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departsent hoarde to a person who agrees to comply with the
termsy conditionss and modifications contained therein.™

Section 4. Section T5-20-211s MCAs Is anended to read:

*75-20-211« Application -— filing and contents --
proof of service and notice« (1) {@&) An applicant for a
certificate shall fFile with the department e--veriféed gan
applications in such form as the board by rule or the
department by order prescribess containing the following
information:

{i} a description of the location and of the facility
to be built thereon;

(ii) a summary of any studies which have been made of
the environmental ispact of the facility;

(iii) a statement explaining the need for the facility:;

(iv) 3 description of any reasonable alternate ‘jocetien
or locations for the proposed facilitys a general
description of the comparative merits and detriments of each
location submitteds and a statement of the reasons why the
primary proposed Jlocation is bast suited for the facility;
and

{v)} such other information as the applicant considers
relevant or as the board by rule or the department by order
requirese

(b) A copy or copies of the studies referred to in

subsection {(LY(a)gii) above shall be filed with the

=, 9 3
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departments if ordereds and shall be available for pudlic
inspectione

(2) An applicaticon may consist of an application for
two or more faclllt}es in combination which are physically
and directly attached to aach other and are operationally a
single operating entity.

{3) An application shall be accompanied by Vproof of
service of a copy of the application on the chief-executive
of ficer-of-sach-municipetity-ond-the-head-of-ssch-government
ogeney county commissionars city or county plaoniog. boardss
and_federsl agencigs charged with the duty of protecting the
enviroament or of planmning land use in the area in which 2ny
portion of the proposad facility +s-to aay be locateds both
as primarily and as alternatively proposedsy and_ _on _the
folloning state goverassnt agenciesi

L{a)__eoyironsental quality councili

ib) __degarteant _of _bealih and sovirooeental sciencesi

1c) _depaciasnk _of public seryice regulatiosi

£d) _departeent_of fish and gasei

ia) _departaant of staie laods:

{£)__departeent of commupily affairai

1g)__departeepnt of bighwaysi

ib)_ _deparissnt of revsous:

Lil__the _attorney gengrals

{4) The copy of the application shall be accompanied
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by a notice specifying the date on or about which the
application is to be filed.

{5) An application shall also be accompanied by proof
that public notice thereof was given to persons residing in
the munéeipatities- éntithed-<to--—seceive---notice~—-under
subsection--{3)-<of--Enis-—section-—by--the-pubtication-of-a
summary-of-the-sppliceation-ond-the-deate-on-or-about-which-i¢
ta-—to--be--filed--in--these--newspapers-—-es——-wiii---serve
substentiatiy--to—-infora--those—persons—of-the-spplications
arad or alternative areds in which any porction of the
sropgsed _facility say bhe locateds by publication of a
susmary of tbe applicatioo in  those newspapers _ibat_  will
aubstantially infore thoss pecsons of the applications

{(6) In additions the department maye after filinge
require the applicant to serve notice of the application or
copies thereofs or bothe upon such other personse and file
proof thereofs as the department may deem appropriate.”

Section S« Section 75-20-213y MCAs is amended to read:

*75-20-213. Amendment - restrictions. (1) An
application for an amendment of an application or a
certificate shall be in such form and contain such
information as the board by rule or the department by order
prescribess Notice of such an application shall be given as

set forth in (3)s {%)s and (5) of 75-20-211.

(2) #f--an—eomendment—to-an-srigitnal-appiication-woultd
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resyit-in-a-substantiai-change-of-the-eriginal--sppitecationy
An__application for ap _asendssnt of _an _application _is
required if_ _the departsent _detersipes _that _thers _is 2
substantial _change in_the locations dasigns or operation of
all or_a portion of the facility other than_as provided _io
the _alterpates _set forsh in the original_applications sweh
Such an amendment shall be considered as a new application
and a new filing fee shall be requirede.

13)__1f the _departsent _determioss  that o __proposed
change in the locations designs or qperaticn of _a proposed
facility _results from the requiresegts. of other govacoment
agencies and would resull in less environsantal _impacts _an
application_for _an _asendment is raguired. Howavers if tbe
propesed change is_such that it prevents the degartiment fros
carrying out its duties and _responsibilities _undecr  this
chapters _the depactment Sball_require a pew application _and
filing_feeas™

Section 6« Section T5-20-214&, MCAs is amended to read:

"T5-20-21%s Notice of intent to file. A potential
applicant for a certificate may file a notice of intent to
file an application for a certificate for a facility defined
in #5-20-184¢3¥y 15-20-104(8) at least 12 months prior to the
actual filing of an application. The notice of intent shall
specify the type and size of facility to be applied fore its

preferred locations a description of reasonable alternative
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locationss and such information as the board bdy rule or
department by order requirese An applticant complying with
this section is entitled to a 5% reduction of the filing fee
required under T5-20-21%."

Section 7. Section 75-20-215y MCAe is amended to read:

"75-20-215« Filing fee -- accountability -- refund -—-
use. ({13 A filing fee shall be deposited in the earmarked
revenue fund for the use of the department in administering
this chaptere The applicant shall pay to the department a
filing fes with-the-opplicationy based upon the estimated
cost of the facility according to the declining scale which
follows:

{a) 2% of any estimated cost up to $1 million; plus

(b} 1% of any estimated cost over 31 million and up to
$20 million; plus

(C} 0+5% of any estimated cost over $20 million and up
to 3100 million: plus

{d) 0.25% of any amount of estimated cost over 35100
million and up to 3300 million; plus

(e} 1252 of any amount of estimated cost over $300
millione

£2)__(a) Ihe total filing fee shall be submitted to the
gdeparteent upoo submission .of _an applicetioo _uoless tha
applicant _apnd _the departeent _have previously agreed to a
acbedule of payeents whereby a_filing fee may _be _poeid in

o HE 883
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installmentsas

Lhy__1f _the _applicant_ _and _departesct _agres to the
paypent_of 3 filing _fee on_ _the_ _installsment _hasiss _the
rexsoue derived from _the filing fee sust be sufficient to
anable the dapactesnts the boards the duly authorized _state
air__and watsr Quality _agenciess _the _agencies listed io
15-20-2161(%3s and the attorney gensral to  carry out _theic
responsibilities under this chapters

igk__Lf _an__agrsamept Is oot eotared but tbe apolicaot
say-pay the filing fae in accorlance_ with _a_ schedule of
installsanis. _deysloped by ibe depactssots provided. that oo
ana-insLalimeot say excend 208 of _the .total _filing .fes
srovided for_in subasction (lle
transmission substation may pot be included in the estimated
sest_of a groposed facility for the purpose of calculating a
filiocg. fasa

t+2%4(4) If an application consists of a combination of
tuo or more facilitiess the filing fee shall be based on the
total ostimated cost of the combined facilitiese

£3313) The applicant is entitled to an accounting of
moneys expended and to a refund with intergst at _the rate_of
6% _a_yaar of that portion of the filing fee not expended by

the department iin carrying out its responsibilities under

L
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this chapters A___refunc __shall __be _made _after _3ll
adslnistrative _and judicial _rsmedies bave been exhausted by
all_parties to_the certification proceedingss

t4¥£68) The revenues derived from filing fees shall be
used by the department in compiling the information required
for rendering a decision on a certificate and for carrying
out its apd_the haoard®s other re;ponsibi?ities under this
chapter with--respect--to—-the--faciiity-—covered--by--the
certificate~-for-a-period-not-to-excend--5-—years——after--the
certificate-~———+s-——igsued-—-for---facitities—~-defined-—-in
F5-20-104 (¥ tD)-end-te)-or-not—to-excesd-10-years-after-—the
certificate—~——+s-~—igssued-—-for-—-facitities-——defined---#n
F5-20-104¢F1te)v-td)v-and-teyvs _oxcapt that a pinicum of 23
of _the _revenues derived shall be allacated to the attorney
gensral by the dspurteent if he becoses an active parky  to
the_cectification procesdingss”

Section 8« Section 75-20-216s MCAs is amended to read:

»75-20-216e Studys evaluations and report on proposed
facility - assistance by other agenciess (1) After receipt
of _ap_applicationa the departwent shall  within 30 days
cotify the applicant in writing that:

{a). _the application is ip compliance and _is _accepted
as.completal oc

ib) _the application is not io cospliance and list the
deficiencies thereini _and _ upen  correction _ of  these

_12-
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deficiencies _and _resubmission by _the _applicant. the
department shall within 30 _days_ _potify the applicant in
writing _that _the application . is _io .compliance _and _is
accepted as _completgs

12)__1f an_applicatico is_asccepted as cosplstes within
60__days _of _the original _receipt by the departeent under
subsection_(l){als the applicetion’s _effective _filing..and
receipt  _date _relates back to the _origical. date _the
application was fileds In 21l _other cases _the effective
filing _and receipt date is the date on which the departesnt
accepts ibe application as _cosplatss

+:¥(3) Upon receipt of an application complying with
715-20-211  through 75-20-21%s and _ this _sectians the
department shall commence an intensive study and evaluation
of the proposed Ffacility and its affectss considering all
the criteria listed in 75-20~301 and 75-20-503. Ihe
departpent shall uses to the extent it considecs applicables
valid _and _useful existiog studies and regorts sybmitted by

the applicant or compiled by 3 state or federal agencys
+2344) Mithin 2 years following receipt acceptance of

an application for a facility as defined in (a) and (d) of
35-28-204¢F% 15-20-1Q4(B) and for a facility as defined in
(b) and (c) of I5-20-10443% J5-20-104%[A8) which is more than
3¢ miYes in length and within 1 year for a facility as

defined in (b) and {c) of #5-20-184¢t3+ 15:-20-104(8) which is
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30 wmiles or less in Vengths the department shall make a
report to the board which shall contain the departmentts
studiess evaluationse recommandationse other pertinent
documants resulting from its study and evaluationes and ¢the
finsd a0 environmmntal impact statesent gor analysis ocepared
pursuaot _to _the Montapa Enviropsental Policy Acke if any-
If the application is for # combination of two or more
facilitiess the department shall make 1Its report to the
board within the greater of the lengths of time provided for
in this subsection for either of tha facilities.

t33(%) The departesents of health and environmental
sciencesy highwayse community affairse fish and gamers state
landss revanugs and public service regulation shall report
to the department inforsation relating to the impact of the
proposed site on each department®s area of expertises The
report may include opinions as to the advisability of
jrantings denyings or wmodifying the certificates The
department shall allocate funds obtained from filing fees to
the departwents wmaking reports to reimburse them for the
costs of compiling information and issuing the required
reporte”™

Section 9. Section T5-20-218s MCAy is amended to read:

"75-20-218« Hearing date -- ltocation_=—=_department to
act_as_staff --_ heariegs to _be held _jointiy. £11 Upon
receipt of the department®s report subaitted under

P
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75-20-216+ the board shall set a date for a hearing to begin
not sore than 120 days after the raceipte Except for <those
hearings invelving applications scuhmitted for facilities as
defined in {b) aﬁd (c} of F5-20-164¢t¥#> 15=-20-104(A83)
certification hearings shall be conducted by the board in
the county seat of Lewis and Clark County cor the county in
which the facility or the greater portion thereoé is to be

Tocated.
12)__If the . departesnt does _npot.  participate as_ _an

authorized state air_and water gquality agencies_ _shall__hold
My __required _ _permit . hearings . _crequired _ _under  laws
admipistarad by thess ageociss_lo_conjunctioo with the board
cartification hearioge The _time periods__astablished _faor
caviewing _an. _spplication and. for issuing a decision on
cartification of a_ proposed facility under _this. chapter
supersedes __the __tise __paciods specifled in _other laws
admipistered by the duly authorized stats air and water
guality agencisse”

Section l0e Section T75-20-219, MCAs is amended to
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reads

*75-20-219. Hearing on amendment of appiication
certificates {1} ©On an application for an amendment of a
certificates the board shalt hold a hearing in the same
manner a8 a hearing is held on an application for a
certificate if the_board _determines that the proposed change
in the facitity would result in any material increase in any
environmental impact of the facility or a substantial change
in the location of all or a portion of the facility other
than as provided in the alternates set forth in the
applicatione

123 1f 2o _applicatico for ao amseodeent by an applicant
results from the recusst of an affaciad landowner upon whose
land_the facility is located ocr from the requirements of
other _govefament _agancies and _if the ssendment would not
Lesnlt_ln_auz_lats:ial_inczease.in_anx.:nxicnnmgntal-_imaach
and _if the asendsent would not  result jo_a_substaotial
change_io the location of all oc a portion of the facilitys
the _board eays upon recossendatico by the departments graat
an_amsndesnt _to the certificate upop such termss conditionss
or emadifications as the board considers appropriates _The
board’s _dscision _shall._be. made _aftecr 30 days® potice to
affectead partiess

13)__A__decision _made by .the __board _pgursuant __to
subsections_ _(l) apd {2) ahgve is subject to judicial review

-16-
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under the Montana Admipistrative Procedure Act."

Section 1l. Section 7T5-20-220 MCA» is amended to
read:

*75-20-220+ Hearing examiner - restrictions__~-
dutigse [l) IF the board appoints a hearing exasiner to
conduct any certification proceedings under this chapter.
the hearing examiner may not be a member of the board eorz an
employee of the departmentss _or & seaber or .esployes  of a
duly_ _autborized state air__aond _water _quallty _agencys A
bearing examipers if_anys sball be appoicted by _the bhoard
within__2C days after the depactssnt’s report bas heen filed
with the boardse If 3 duly authorized _state _air _and water
quality agency permit hearing is rsquirsds the hoacd and the
ageocy. _shall sutually agree an the appointwent of o beaciog
exapinele

{2} __A_prebearing cooferepce shall be _held.  following
potice within €0 days after the departacot’s report has been
filed with the boardas

{3)__Ibe _prebearing. coofereoce shall be organized and
supervised by the hearing sxaminers

witnesses and documentary exhibits to be presented by the
. . i ici . he | .
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£3)__The _bearing _sxamiper _shall require _the active
nartiss to _submits in writings _and _sefve _upon _the other
active _partiese all dirsct tastimopy which they propose apd
any. studiess lovestigationss reporiss or other exbibits that
any active party wishes the board to copsiders These writtan
exbibits_aod say docussnis _that the hoard itself wishes _to
usg or_rely_on shall be subsitrted and served io like maonecs
at. least 20 days prior to the date set for the hearinga For
good _cause _showns the bsaring examiosr _say allow the
introduction of new evidence at any timss

16)__Public witoasses and other _loterested  public
partiss may_apgear_and pressnt oral testisopy at the hearing
o subnit_ _writseo sestisony to.the heaciong exasiosr at_the
time of their appearances Ihese  witnesses are subject to
Cross—axaninalicos

i1 __TIhe _bearing _sxamioar shall _issue a prehearing
order _specifying the issues of fact and of laws _identifying
the witnesses of _the _sctive pactiess ocomiog the public
mitnesses and aother interested partijes who bave submitted
written _testieonys scheduling tisks for the presentation of
eral_testimooy by public partiese _gutlining _the _order _io
which_ _the bearing shall proceeds and establishing any_ gther
special rules to expedite the hearing _which _the hearing
exapiner_way adopta

L8} _At_ _.tbe conclusion of the hearings the hearing

- HE 3
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sxasipar sbhall declacre the hearing closed and shalls withia
20__days. of that dates prepacre and_subsit to the board aod
the duly authorized state air apd water quality _agencys. if
pecessarys _oroposed _findings__of facts conclusions of laws
and_a_crsconmended decisions

12)__Ibs hearing _examiner _appoioted to  conduct a2
cartification oroceeding upder  this chopter shall iosucrse
that _the tiwe of _ithe proceediogs fros. the _date  the
departeent®s repart _is _filed  with the hoard until the
the _hoards daes not _exceed 12 calendar sopths _unless
sxisoded by the baacd for good causge”

Section 12. Section 73%-20-221: MCAs is amended to
read:

"15-20~221. Parties to certification proceeding -~
waiver__==__attorpey geasrals (1} The
certification proceeding may include as active partiss:

(a) the applicant;

{b) each weunteipatity political antity and government
agency entitled to receive service of a copy of the

parties to a

application under 75-20-211(3};

(<) any person residing-in-s-munigipelity entitled to
recelve service of a copy of the application under
75-20-211(5);

{d) any nonprofit organization formed in whole or in
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part to promote conservation or natural beauty; to protect
the environmentes persons! health:s or other biological
values; to preserve historical sites; to promote consumer
interests; to represent commercial and industrial groups; or
to promote the orderly development of the areas in which the
fFacility is to be located; or

(e} any other interested person uwhg establisbes an
intsrest _in tbe pracgediag: end

{f} the departsentsi_and

19l _the attocrney genarals

£2)__Ibe parties to a certification proceeding may also
party . referrad to Ip _fb)s (C)e (dis or {e) of subsection
la

{24L3]1 Any party identified—in-{div-tev—{d}v—ond——te}
af--zubsection--¢3} waives h¥s the right to be a party if he
the _party does not participate ore}iy--at jp the hearing
before the board.

i4)_The attorney gensral_ shall participate 25 _ao
active _party _in  certification _procsedings__involwiog
facilities described in 75-20-104(8){als

15)__Ihe attgroey _general shall be the representative
of the gublic interest on all matters raised in._the hearings
related to _the criterja established io. 75=20-301___and
15-20-5034"

_zo—
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Section 13. Section 75-20-222« MCAy is amended to
read:

*F5-20-222. Record of hearing -— procedure -- rules of
evidence - burden of proof. (1) Any studiess
investigationss reportses or other documentary evidences
including those prepared by the departments which any party
wishes the board to consider or which the board itself
expects to utilize or rely upon shall be made a part of the
recorde

(2) A record shall be made of the hearing and of all
testimony takene

{3) Except as expressly sodified in 15=20-220. ¥he the
contested case procedures of the Montana Administrative
Procedure Act shall apply to the hearings except that
neither common law nor statutory rules of evidence need
applye The board may make rules designed to exclude
repetitives redundants or irrelevant testimony.

{#) In a certification proceeding held under this
chaptere the applicant has the burden of showing by clear
and convincing evidence that the application should be
granted and that the criteria of 75-20~301 are met.”™

Section l4. Section 7T5~20-301¢ MCAsy is awmended to
read:

"75-20-301+« Decision of board =-- findings necessary

for certificatione (1)} Within 98 60 days after the-tast-day

-21-
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of-the-hesringr submission of the recommended _decision _by
the_ __hedriog _exasiners the board shall make complete
findingses issue an opinions and render a decision upon the
records either granting or denying the application as filed
or granting it upon such termse conditions: or modifications
of the constructions operations or maintenance of the
facility as the board considers appropriates

t2) The board may not grant a certificate either as
proposed by the applicant or as modified by the board unless
it shall find and determsine:

{#) the basis of the nsed for the facility:

{b} the nature of the probable environmental iwpact;

{c) that the facility represents the minimum adverse
environmental impacte considering the state of available
technology and the nature and economics of the various
alternatives;

{d) each of the criteria listed in T75-20-503;

(e) in the case of an electricey gass or liguid
transmission line or aqueduct:?

(i} what party if anys of the line or aqueduct shall
be located underground;

{ii) that the facility is consistent with regional
plans for expansion of the appropriate grid of the utility

systems serving the state and interconnected utility

systems; and )
— S% &
e F
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fiii) that the facility will serve the interests of
utility system economy and reliabilitys;

{f) that the location of the facility as proposed
conforms to applicable state and local laws and regulations
issuad. thersundsrs except that the boord may refuse to apply
any local law or regulation if it finds thate as applied to
the proposed facilitye the law or regulation is un}easunably
restrictive in view of the existing technologys of factors
of cost or economicses or of the needs of consuserss whether
locared inside or  outside of the directly affected
government subdivisions;

{9} that the facility will serve the public intereste
conveniences and necessity; and

th) that duly authorized state air and water quality
agenties have certified that the proposed facility will not
vioclate state and federally established standards and
implementation planse The judgments of duly authorized air
and water quality agencies are conclusive on all quastions
related to the satisfaction of state and federal air and
water qualtity standardse

{3} In determining that the facility will serve the
public intereste conveniences and necessity under subsection
(2)tg) of this sections the board shall consider:

{a) the items listed in subsections {2}(a) and ({(2)(b)

of this sectioni
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{b) the benefits to the applicant and the state
resulting from the proposed facility;

{c) the effects of the ecnnomic activity resulting
from the proposed facility;

{d) the effects of the proposed facility on the public
healths welfares and safety;

(e} any other factors that it considers relevante.

{4) Considerations of needy public needs or public
convenience and necessity and demonstration thereof by the
applicant shall apply only to utllity facilitiese

151 _If the duly authocized. state air _and water quality
agency. _is.  gequired to hold a beacings the agency _shalls
sithin 43 days after subsissioo of the recossended decision
Ly _.tbe. _hearing _examioers make complete findingss issue an
eninions_and repder a deacision upon the records which _shall
be__certified .to ibe _board _within 10 _dayss _The agency
d8cisign _coostitutes the  judgment _of _the _agency oo all
questions _relatsd io the satisfaction of state and federal
aic_and waker quality standards_ _and_ _implewentation plaose
It final _decisi £ gt . lusi 11
sasters related to the satisfaction of state and federal ajc
and _water Quality slandards and the decisign _sball _include
the permits required under the laws adeinistered Dy the duly
authocized state air aod water qualifty agenciesa™

Section 15. Section 75-20-302y MCAy is amended to

2=
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read:

*75-20-302. Conditions imposed. If the board
determines that the 1lYocation of 3ll or a part of the
propoused facility should be modifieds it may condition its
certificate upon such wmodifications provided that the
munieipelities~and persons residing therein jo _the _arel
affected by the modification have been giv:n reasonable
notice of the modification."

Section 16. Section T5-20-30&s MCA, is amended to
read:

*75-20-304. MWaiver of provisions of certification
proceedingse ti¢—-Any--of--the--provisions---deseribed-—~+n
35-26-216--through--75-20-222-and-this-part-asy -be-wiived-by
the-boerd-for-good-eause-shown-with-respect-to--applications
fited--before-dJanveary-iv-193S5v-dpplications-for-certificotes
under-this-subsection—-must-be-promptiy-Ffiteds

£2%{l) The board may waive compliance with any of the
provisions of 75-20-216 through 75-20-222s 75-20~-50ks and
this part if the applicant makes a clear and convincing
showing to the board at a public hearing that an immediates
urgent need for a facility exists and thet the applicant did
not have knowledge that the need for the facility existed
sufficiently in advance to fully comply with the provisions
of 75-20-216 through 75-20-222, 15-20-50les and this parte

£3¥(2) The hoard may waive compliance with any of the

-25~-
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provisions of this chapter upon receipt of notice by a
utility or person subject to this chapter that a facility or
associated facility has been damaged or destroyed as a
result of fires floode or other natural disaster or as the
result of insurrections ware or other civil disorder and
there exists an immediate neead for construction of 3 new
facility or associated faciltity or the relocation of a
previousty existing facility or asscciated facility in order
to promote the public welfare.”

Section 17. Section 75-20-401s MCA+ is amended to
read:

*75-20-401e Additional requiresents by other
governmental agencies not permitted after issuance of
certificate -~ exceptions. [1) MNotwithstanding any other
laws no state or regional agency or municipality or other
local government may require any approvals consents permite
certificates or other condition for the constructions
operations or maintenance of a facility authorized by a
certificate issued pursuvant to this chapters except that the
state air and water quality agency or agencies shall retain
authoritys excluding the autbority to conduct _hearings__and
issue permits other than as berein provideds which they have
or may be granted to determine compliance of the proposed
facility with state and federal standards and implementation

plans for air and water quality and to enforce those

w HE 523
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standardse

{2) TYhis chapter does not prevent the application of
state laws for the protectinn of cmplaoyees eangaged in  the
constructions opera;ion- or maintenance of a facitity."

Section 18« Section T5-20-402¢ MNCAy is amended to
read:

*15-20-402. Monitorings. The board andy the départnent;
and_the state air apd water quality ageocies shall monitor
the operations of all certificated facilities for assuring
continuing compliance with this chapter and certificates
issued hersunder and for discovaring and preventing
noncompl iance with this chapter and the certificates. JIhe
applicant _sball_ _pay all sexpeoses celated o the senitoring
elan_sstahlished io subsectios (33{al){y) of 15-20-303 to ths
sxtent__ federal _fuods _have oot _beso provided for _such
MCposess”

Section 19« Section 75-20-406s MCAs s amended to
read:

®75-20~-406. Judicial review of board decisions (1) Any
actixe party as defined in 75-20-221 aggriaved by the fina?
decision of the board on an application for a certificate
may obtain judicial review of that decision by the filing of
a peatition In a state district court of competent
jurisdiction.

{2) The judicial review procedure shall be the same as

-27-
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that for contested cases under the Montana Administrative
Procedure Act.”

Section 20s Section T5-20-40Bs MCAs is amended to
read:

"75-20-408. Panalties for violation of chapter --
civil action by attorney general. (1) (2) Whoever commences
to construct or operate a facility without first obtaining a
certificate required under T5-20-201 or a waiver thereof
under T5-20-304(3}; having first obtained a certificate,
constructse operatess or maintains a facility other than in
compliance with the certificate; violates any other
provision of this chapter or any rule or order adopted
thereunderi knowingly submits false information in any
reporty _lQ-year plan or application required by this chapter
or rule or order adopted thereunder; or causes any of the
aforementioned acts to occur shall be liable to a civil
penalty of not more than $10+000 for each viclatione

tb) Each day of a continuing violation shall
constitute a separate offensee.

{c) The penalty shall be recoverable in a civil suit
brought by the attorney general on behalf of the state in
the first district court of Montanma.

{(2) hoever knowingly and willfully violates
subsection (1) shall be fined not more than $10.000 for each

violation or imprisoned for not more than 1 years or bothe

-28-
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Each day of a continuing violation shall constitute a
separate offense.

{3) In addition to any penalty provided in subsections
(1) or (2}+ whenever the department determines that a person
is violating or is about to viglate any of the provisions of
this sections it may refer the matter to the attorney
general who may bring a civil action on behalf of the state
in the first district court of Montana for injunctive or
other appropriate relief against the violation and to
enforce this chapter or a certificate issued hersunder. Upon
a proper showings a permanent or prelisinary injunction or
temporary restraining order shall be granted without bonde

{4) The department shall also enforce this chapter and
bring tegal actions to accomplish the enforcement through
its own legal counsel.

(5} AV} fines and penalties collected shall be
deposited in the earmarked rovenue fund for the use of the
department in administering this chapter.®™

Section 21« Section T35-20-501s MLAy» is amended to
read:

"75-20~501« Annual lTong~range plan subsitted -~-
contents -- available to publices (L)} Each utility and each
person contemplating the construction of a faciltity within
this state in the ensuving 10 years shal? furnish annually to

the department for its review a long-range plan for the
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construction and operation of facilitiese

(2} The plan shall be submitted on April 1 of each
year and shall include the following:

{a) the general locations sizes and type of all
facilities to be owned and operated by the utility or person
whose construction s projected to commence during the
ensuiny L0 years, as well as those facilities to be removed
from service during the planning periods

(b)) in the . case of utiltity facilitiess a description
of efforts by the utility or person to coordinate the plan
with other wutilities or persons s0 as to provide a
coordinated regional pian for meeting the energy needs of
the region;

{c)y a description of the effarts to involve
environmental protection and land use planning agencies in
the planning processs as well as other efforts to identify
and sinimize environmental problems at the earliest possibte
stage in the planning process;

(d) projections of the demand for the service rendered
by the utility or person and explanation of the basis for
those projections and a description of the manncr and extent
to which the proposed facilities will meet the projected
demand; and

{e) additional! information that the board by rule or

the department on its own initiative or upon the advice of

w HB 583
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interested state agencies might request in order to carry
out the purposes of this chaptere

{3) The plan shall be made availabla to the puhlic by
the departmente. Th; utility or person shall give gpublic
notice throughout the state of its plan by filing the plan
with the environsental quality councils the department of
health and environsental sciencess the depa;t-ent of
highwayss the department of public service regulations the
department of state landses and the department of comsunity
affairs. Citizen environmental protection and resource
pilamning groups and other interested persons may obtain a
plan by written request and paysent therefor to the
departasnt.

depacteent uwith a copy of the loog-gange. plap_.and  2-year
work plan. required. %o be completed under faderal rural
alsctrification requiresents io lieu of the long-raage _plan
caguiced i subsaction f{i)s

13)_ Mo persoo may.file ao application for a facility
unless the facklity bad _bsen adequately _ideatified .in. . a
loog=ranga glac _at least 2 years orior to acceptanca of an
application by the departmenta.®

Section 22. Section T5-20-503, MCAy is amended to
read:

®*75-20-503. Environmental factors evaluated. In
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evaluating long-range planse conducting S-year site reviewse
and evaluating applications for certificatess the board and
Hfepartment shall give consideration to the following list of
environmental factorss wbare agplicables and may by rule add
to the categories of this section:

(1} ensrgy needs:

ta) growth in demand and projections of need;

{b} availability and desirabitity of alternative
sources of energys

{c) availability and desirability of alternative
sources of energy in lieu of the proposed faciltitys

{d) promotional activities of the utility which may
have given rise to the need for this Facility;

{e)} socially beneficial uses of the output of this
facilitye incltuding its uses to protect or enhance
environmental quatitys

{f) conservation activities which could reduce the
need for more anergy;

{g) research activities of the utility of new
technology available to it which might ninimize
environmental impact;

(2) land use impacts:

(a) area of land raguired and ultimate use;

(b} consistency with areawide state and regional land

use plans;

-32-
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{c) consistency with existing and projected nearby
land use;

(d} alternative uses aof the site;

(e} impact on population already in the areas
population attracted.by construction or operation of the
facility itself;

{f} impact of availability of energy from this
facility on growth patterns and population dispersal;

{g) geologic suitability of the site or route;

(h) seismologic characteristics:

{i) construction practices:

[j) extent of erosions scourings wasting of landsy both
at site and as a result of fossil fuel demands of the
facility;:

{k) corridor design and construction precsutions for
transmission lines or aqueductss

{1) scenic impacts;

{m) eaffects on natural systems.: wildlife» plant life:

tn)} impacts on important historic architecturals
archeclogicals and cultural areas and features;

{0) extent of recreation opportunities and related
compatible uses;

(p) public recreation plan for the project;

(q) public facilities and accommodation;

{r} opportunities for joint use with energy-intensive

-33~
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industries or other activities to vutilize the waste heat
from Facilities:

{3) water resources impacts:

(a3} hydrologic studies of adequacy of water supply and
impact of facility on streasflowe lakess and reservoirs;

{b) hydrologic studies of impact of facilities on
groundwater;

{c) <cooling systew evaluations including consideration
of alternatives;

{d) inventory of of fluents, including physicale
chemicals bilclogicale and radiotogical characteristics;

{e} hydrologic studies of effects of effiuvents on
receiving waterss inctuding wmixing characteristics of
receiving waterss changed evaporation due to temperature
diffarentialse and effeact of discharge on dbottom sediments;

{f) relationship to water quality standards;

{q) effects of changes in quantity and quatity on
water use by otherss including both withdrawal and in situ
uses;

{h] relationship to projected uses;

{i} relationship to water rights;

(j) effects on plant and animal lifer including aYgaes

macroinvertebratesy and fish population;

(k} effects on unique or otherwise significant

e HEZES

QCOSYStemss €eygsy wetlands;
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(1} wmonitoring programs;

(4) air quality impacts:

{a) meteorology--wind direction 3nd velncitys ambient
teaper ature rang?s' precipitation values, inversion
occurrences other affects on disparsion;

{b} topography~--factors affecting dispersion;

{c) standards in effect and projected for énissions:

{d) design capability to weet standards;

(@) aemissions and controls:

{i) stack design;

{ii) particulates;

{iii) sulfur oxides;

{iv) oxides of nitrogen; and

{v) heavy metalsy trace elementse radicactive
saterialsy and other toxic substancesi

(f) relationship to praesent and projected air quality
of the areas

{9} monitoring program;

{S) solid wastes +mpeet jmpgacts:

(a) solid waste inventory;

{b) disposal program;

(c) vrelationship of disposal practices to
environmental quality criteria;

(d) capacity of disposal sites to accept projected

waste loadings;
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{6) radiation impacts:

{a) Vand use controls over development and population;

{b) wastes and associated disposal program for solide
liquide radiocactives and gaseous wastes:

{c) analyses and studies of the adequacy of
engineering safeguards and operating procedures;

{d} monitoring--adequacy of devices and sampling
techniques;

{7) noise impacts:?

t{a) construction period levels;

{b} operational levels;

{c) relationship of present and projected noise levels
to existing and potential stricter noise standards;

{d) monitoring--adequacy of devices and methods.™

Section 23. Section 75-2-211s MCAs is amended to read:

"75-2-211. Permits for constructiony installiations
alterations or usee (1) The department shall provide for the
issuances suspensions revocations and renewal of a permit
issued under this sections

{2) MNot later than 180 days before construction begins
of any machine, equipments devices or facility which the
board finds may directly or indirectly cause or contribute
to air pollution or which is intended primarily to prevent
or contro! the emission of air pollutants and not later than

120 days before installations alterations or use beginse the

-36=-
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owner or operator shall file with the department the
appropriate permit application on fores available from the
departmente.

{3) The department wmays for good cause showne waive
the provisions of subsection ({(2) or shorten the time
required for filing the appropriate applications.

{4} The department shall require thot applications for
permits be accompanied by any planss specificationss and
other information it considers necessary.

(5} An application is not considered filed wuntil the
applicant has submitted all information and completed all
application forms required by subsections {2)s {3}s and (&)«
Howevere if the department fails to notify the applicant in
writing within 30 days after the purported filing of an
application that the application is incomplete and fails to
list the reasons why the application is considered
incompletes the application is considered filed as of the
date of the purported filing.

{6) Where an application for a permit requires the
compilation of an environmental impact statement under the
Montana Environmental Policy Acte the department shall
notify the applicant in writing within 180 days of the
receipt of a filed applications 3s defined in subsection
{5)e of the approval or denial of the applicatione Howevers

where an application does not require the compilation of an
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environmental impact statements the department shall notify
the applicant in writing within 60 days of the receipt of a
filed applications as defined Iin subsection {5)s of the
approval or denial of the application.

{7} When the department approves or denies the
application for a permit under this sections a person who is
jointly or severally adversely affected by the department’s
decision may reguesty within 15 days after the departament
renders its decisions wupon affidavit setting forth the
grounds therefors a bhearing before the boarde A hearing
shall be held under the provisions of the Montana
Adainistrative Procedure Act.

{8) The department's decision on the application is
not final unless 15 days have elapsed and there is no
request for a hearing under this sectione The filing of a
request for a hearing postpones the effective date of the
department's decision wntil the conclusion of the hearing
and issuance of a3 final decision by the board.

19} Eor _a__ facility defioed  _in. 75-20-106s __an
application for a per®it under this chapter sust be filed so
as_Le_insure cocrdination and compliance witn the provisions
af Yitle 15s chapter 20: and this chapter.®

NEM_SECIIQNa Section 24« Order not stayed by appeal
- stay or suspension by court - limitationse
Motswithstanding any contrary provision in the tawe the

ZEf é?',@ﬂf?
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pendency of an appeal from a board order does not
automatically stay or suspend the operation of the order.
During the pendency of the appeals the court may upon motion
by one of the pafti;s stay or suspends in whole or in parts
the operation of the board’s orders on teras the court
considaers juste The court's action must be in accordance
with the practice of courts exercising equity jur{sdiction-
subject to the following limitations:

{l) No stay say be granted without notice to iha
parties and an opportunity to be heard by the courte.

(2) No board order may be stayed or suspsnded without
finding that irreparable damage would otherwise result to
the party sesking the stay or suspensions and any other stay
or suspension of a board order must specify the nature of
the damagee

NEM_SECIION, Section 25. Surety hond -— other
securitye If an order of the board is stayed or suspendeds
the court may require a bond with good and sufficient surety
conditioned that the party patitioning for review answer for
all damages caused by the delay in enforcing the order of
the boarde If the party petitioning for review prevails upon
final resolution of an appeals he does not forfeit bond nor
is he responsible for damages caused by delay.

Section 26« Codifications It is the intent of the

legislature that sections 2& and 25 become an integral part
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of Title 15+ chapter 20« MCAs and that the provisions of
that chapter apply to sections 24 and 25.
Section 2T. Repealer. Sections 715-20~-1101 through
15~20-110%+ MCAs are repealaede
-End-
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STATEMENT OF INTENT RE: HB 883

A statement of intent on House Bill 883 is necessary
because the Board of Health and Environmental Sciences has
been granted rulemaking authority in section 75-20-216 to
adopt public participation rules providing the public an
opportunity to review and comment on the preliminary
decision of the Department of Health on air and water
qualitye This rulemaking requirement will assure the public
an opportunity to review the preliminary air and water
quality decision of the Department of Health without having
to appeal the Department®s decision to the Board of Health
and participate in a contested case hearinge This provision
is consistent with the public participation provisions of
the Montana Constitution and state lawe This requireaent is
being substituted for the requirements under MEPA in order
to avoid requiring both the ODLepartments of Health and
Natural Resources to prepare an environmental impact
statement under MEPA.

It is intended that the public participation rule
adopted under section 75-20-216 will parallel the review and
comment procedures used by the Department of Health to
implement the MPDES requirements of the Montana Water

Pollution Control Act.
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HOUSE BILL NO. 883

INTRODUCED BY BARDANDUVE, SCULLY

A BILL FEBR AN ACT ENTITLED: ™AN ACY TO GENERALLY REVISE THE
LAW RELATING TO MAJOR FACILITIES AND SITING; AMENDING
SECTIONS #5-2~-2¢1v T5-20-103, T5~20-104y 75-20-203y
75-20-211y 75-20-213 THROUGH T75-20-216y 75-20-218s 75-2Q-220
THROUGH T5-20-222+ T5-20-301, T5-20-302, 15-20-304,
75-20-401y T5-20-402+ 15-20-406+ T5-20-408s T15-20-501s AND
T5-20-503¢ MCA; AND REPEALING SECTIONS 75-~20-1101 THWROUGH

T5-20-1105s HCA."™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section T5-20-103+ MCAs is amended to read:
»75-20-103. Chapter supersedes other laws or ruless

This chapter supersedes other laws or regulations gxcept _as

provided _in_ 15-20-401. If any provision of this chapter is

in conflict with any other law of this state or any rule
promulgated thereunders this chapter shall govern and
control and the other Yaw or rule shall be deemed superseded
for the purpose of this chapter. Amendments _to this. chapter
shall bave the saseg effecta”
Section 2. Section T5-20-104s MCAs is amended to read:
"75-20-10%4e Definitions. In this chapters unless the

context requires otherwise the following definitions appiy:

HB 0883/03
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{1} ®Addition thereto® aseans the installation of new
machinery and equipment which would significantly change the
conditions under which the certificate was issuede

12} _“Application®.  _seans . an __application _for .23
cectificate  subsmitted _in.  accordaoce with this chapter and
tha_rules adopted hereundere

+2343) *"Associated facilities"™ includes but is not
limited to transportation links of any kindy aqueductss
diversion damss transmission substationss storage pondsy
reservoirsy and any other device or equipment associated
with the production or delivery of the energy form or
product produced by a facilityr except that the term does
not include a3 facility.

1341%) “Board™ means the board of natural resources
and conservation provided for in 2-15-3302.

£3). “ROARD. QF MWEALTH® _MEANS YHE BOARD GOF HEALTH AND
ENYIRONMENTAL SCEIENCES PROYIDED FOR_IN 2-15-210%.

t4¥1531(6) "Certificate™ wmeans the certificate of
environmental compatibility and public need issued by the
board under this chapter that is required for the
construction or operation of a facility.

1531462(1) “Commence to construct™ means:

{a) any clearing of lands excavations constructions or
other action that would affect the environment of the site

or route of a facility but does not mean changes needed for

—2- HB 883
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temporary use of sites or routes for nonutility purposes or
uses in securing geoclogical datar including necessary
borings to ascertain foundation conditions;

(b} the Ffracturing of underground formations by any
means if such activity is related to the possible future
development of a gasification facility or a facility
employing geotherwal resources but does not include the
gathering of geological data by boring of test holes or
other underground expltorations investigatione or
experimentation;

{c) tﬁf commencement of eminent domain proceedings
under Title 70» chapter 30s for land or rights-of-way wupon
or over which a facility may be constructed;

{d) the relocation or upgrading of an existing
facility defined by (b) or (c) of subsection ¢33 (B8]
including upgrading to a design capacity covered by
subsection ¢#+ [H)1(b)s except that the term doas not include
normal maintenance or repair of an existing facilitye

t642731 (01 “Departement” means the department of natural
resources and conservation provided for in Title 2¢ chapter
15+ part 33.

12} _OEPARTMENT DOF HEALIH® MEANS THE DEPARIMENMY QOF
HEALTH AND ENYIRONMENTAL SCIENCES PROVIDED FOR IN TITLE 24
CHAPTER 152 PMT 21e

794282 (10) "Facility® means:
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(a) each plants units or other facility and
associated facilitiess except for o0il and gas refineriess
desiyncd for or capable of:

(i} generating 950 megawdtts of electricity or more or
any addition thereto (except pollution; control facilities
approved by the department of health and environmental
sciences added to an existing plant} having an estimated
cost in excess of 3250,000;

{ii) producing 25 million cubic feet o1 _more of gas
derived from coal per day er-mere or any addition thereto
having an estimated cost in excess of $250,000;

(iii) producing 2%5+000 barrels of liquid hydrocarbon
products per day or more or any addition therete having amn
estimated cost in excess of $250,000;

tiv) enriching uranium minerals or any additien thereto
having an estimated cost in excess of $250,000; or

{v) wutilizings refinings or converting 500,000 tons of
coal per year of more or any addition thereto having an
estimated cost in excess of $250,000;

(b) each electric transmission line and associated
facilities of a design capacity of more than 6% kilovoltse
except that the term does not include an electric
transmission tine and associated facilities of a design
capacity of 230 kilovolts or less and 10 miles or less in

length;

. B HB8 883
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(c) each pipeline and associated facilities designed
for or capable of transporting gass watery or liquid
hydrocarbon products from or to a facility located within or
without this state of the size indicated in subsection +3§
483(101ta) of this section;

{d} any use of geothermal resourcess including the use
of underground space in existence or to be createds for the
creationy uses or conversion of energyi;:ﬂ:atgnsﬂ:in::nc
capabie-of-producing-geothermaity-derived-—poyer-—equivnient
to—-28--mitiion-Biu-per-hour—or-sore-or-ony-addition=therete
hayving-on-estinoted-coat—in-excess-af-$250y080n.

{e) any undergreund in situ gasification of coal.

{8r--*Hunieipolity?*-nesns-oany-~county-—or--municipatity
within-this-stater

+93411) "Person®™ means any individuals groupe firme
partnerships corporations cooperatives associationy
government subdivisions government agencys local governments
or other organization or entity.

+393(12) "Iransmission substation® meaps aoy structures
deyices __or _equipment _2ssesblages. commoply _located _and
designed feor _yoltage _regulations circuit _protections _or
switching npecessary. _for the construction or operation of a
proposed transeission lings

138343k3(123) "Utility" means any person engaged in any

aspect of the oproductions storagee saltes deliverys or

-5 HB 883
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furnishing of heaty electricityes gass hydrocarbon productss
or energy in any form for ultimate public use."

Section 3. Section 75-20-2034y MCAs is amended to read:

"75~20-203. Certificate transferables A ceartificate
may be transferreds subject to the approval of the
depsrement hoards to a person who agrees to comply with the
termse conditionss and modifications contained therein.”

Section 4. Section T5-20-211+ MCAs is amended to read:

»T5-20~211« Application =- filing and contents -~
proof of service and notice« (1) (a) An-sppiicant~for-e
certificate-shati-fite-with-the--department--a--vertfied pn
epplicationy--in--such-—fora--as--the--board--by-rute-or-the
doport-ent-by-ofddr--preseribesv--eonta‘h&ng—-the--fe%*ou&ng
+nformation AN_APPLICANY SHALL EILE WIYTH THE DEPARYMENT AND
DEPARTMENY OF HEALTH A JOINT APPLICATION FOR A LCERIIFICATE
UNDER THIS CHAPTER AND FOR _THE PERMITS REQUIREQD BY STATE AIR
AND WATER _QUALITY LAWS IN SULH FORM AS THE BOARD REQUIRES
UNDER _ APPLICABLE _ RULESe CONTAINING _  TIHE ___fOLLOMING
INFORNATION:

{i) a description of the location and of the facility
to be built thereon;

{ii} a summary of any studies which have been made of
the environmental impact of the facility;

{iii) a stateaent explaining the need for the facility;

{iv) a description of eny reasonable alternate }ecation

-b- HB 883
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or locations for the proposed facilitys o gygperal
description of the comparative merits and detriments of each
tocation submitteds and a statement of the reasons why the
primary proposed 1location is best suited for the facility;
ond

L¥)_ _BASELINE QAYA _FOR THE PRIMARY AND REASONABLE
ALTERNATE LOCATIONS:

A¥1)_AY_THE APPLACANE®S CPTRON. AN ENVIRONMENTAL STUDY
BLAN IO SATISEY THE REQUIREMENTS (OF THIS CHAPTERZ AND

t+v»L¥11) such other Iinformation as the applicant
considers r,!ovant or 3s the board AND BOARD OF HEALIH by
rule or the department AND DEPARYMENT (OF HEALIK by order
requires REQUIBE.

{(b) A copy or copies of ;ho studies referred to in
subsection (1)(a){il) above shall be Ffiled with the
departments if ordereds and shall be available for public
inspectione

(2) An application may consist of an application for
two or wmore facilities In combination which are physically
and directly attached to each other and are operationally a
single operating entity.

t3) An application shall be accompanied by proof of
service of a copy of the application on the chief--executive
offreer-of-each-municipatity-and-the-head-of-eoach-qovernment

sgeney county coamissioners City or couaty planning boardss
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and_federal _agencigs charqed with the duty of orotecting the
environment or of planning land use in the area in which any
portion of the propased facility +#s-te may be locateds both
as primarily and as alternatively proposeds and_ on_the
following state goveroment agenciess

thi--deparepent-of -heatth-ond--environmentat--sciencest

fe38) department of public service regulationi

td¥(C) departseot of fish and game:

(4) The copy of the application shall be accompanied
by a notice specifying the date on or about which the
application is to be filed.

{5) An application shall also be accompanied by proof
that public notice thereof was given to persons residing in
the municipstities---entitied-—-to--receive—-notice--under
subsection~{3I)-ef-this--section—-by--the--publticotion--of--o
summary-ef-the-application-ond-the-dote-on-or-about-which-+¢
+9---to---he—-fited--in--those-—newspapers-—as—-witi--serve
substoantialby-to-inform-those-persens——of-—the--appltications

area_ or. _alterpative _areas _io wbich _any _portiopo of the
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proposed facility _may _be  locateds by publicatiop of _a
supmary .9f _the applicotijop _in those newspapers_that will
substapntially inform those persops of the applications

(6) In additions the department wmay: after filings
require the applicant to serve notice of the application or
copies thereofs or boths upon such other personss and file
proof thereofs as the departwment may deem appropriates®

Section 5. Section 75-20-213, MCAy is amended to read:

"T5~20-213« Amendaent-—==o-- restrictions SUPPLEMENTAL

MATERIAL -- AMENDMENTS. €¢¥¥-An-appltication-for-an--gmenderent

of-an-application-or-a-certificate-shaid-be-in-such-form-and
contain-—sduch--infermatien--as--the--boerd--by--rute--or-the
department——by—-order——preseribesv---Notieg-—~of—--gtek—-~gn
apptication-shali-be-given-as-set-forth—in-¢t3¥v-t4iv-and-£5%
of-F5-20-21tw
t2}—-1f--on-—anendaent-to-en-ortginet-epptication-woudd
resple-in-o-substantial-change-of-the—originai--applticationy
an-cappiication--for-—an--asenducnt-—of--—an--application=-=i
required-if--the-—deportuent--deterpines--that--there--ja--s
aubstantial-zchange-to-the-iocationy-designy-ar-operation-af
ali-er-a-portion-of-the-focitity-other-than-aa--provided=-in
the--aitergates--aset-forth-in-the-original-sppiications such
Such-an-amendment-shati-be-considered-as-a--new--applticetion
and-a-new-fiting-fee-shail-be-requireds

£33=-3f--the--departeent-—determinea--thot--a--proposed
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—=a--proposed
facitity--resuita--from-the-requiresenta-—of-other—goveraoaent
agencies-and-would-resude-in-tess-environsentai--inpactz—-on
spptication--for--pa--omendsent-ia-requireds-Howeyars-if-the
scopnasd-chaoge-is=such-thet-it-peeyanta-the-denartaant-fron
earrying-ous-ita--duries--and--respensthitities--under--thia
chaptery--the-departaent-shati-require-a-new-appiicetion-and
titing-feer (L) JHE APPLICAME MAY: AFYER AN __APPLICATION 13
ALCEPTEDs SUBMEY SUPPLEMENTAL MATERIAL IN A TIMELY MANNER AS
REQUESTED _BY _YHE QEPASIMENT 08 AS DEEERED BY YHE APPLICANI
IC_EXPLAINe SUPPORTe QR _PROYIOE OETAIL MIYTH RESPECT IO AN
1TeM DESCRIBED IN GENESAL TERMS IN THE ORIGINAL APPLICAYION
WITHOUT EILING A FORMAL APPLICATION FOR &N AMENGHENT.

£2) (A} THE BOARD MAY APPROVE A CHANGE _ XN _ THE
LOCATIONs DESIGMe OR QPERATION OF A FACILITY DESCRIBED IN A
CERTIFICATE AFTER_IXY K5 ISSUED JE XT IS DEMONSYRATED BY THE
APPLICANT THAT SUCH LHANGE:

L1} _RESULTIS FROM. REQUESTS OF _LANOOWNERS UPOH WHOSE
PROPERIY IHE EACILIEY 15 QR HWOULD BE LOCAYED:

L1111y BESULYS FROM REQUIREMENTS OF OYHER _GOYERNMENY
AGENCEES:

L111) RESULTS _EROM__COMPLIANCE WITH A CONDITION IN IHE
CERTIEICATED OR

L£I¥) WOULD PROYIDE LESS ENVIRONMENTAL INMPACT.

LBY__SUCH CHANGE MAY BE APPROVED BY THE BOARD WITHOUT A

-10- HB 883
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EORMAL _APPLICATION FOR_AMN AMENDMENI WHICH APPROYAL _MAY _BE
GIVEN _UPON _SUCH TERMSs CONDITIGNSe OR MOQIEICALIONS AS_THE
BOARD CONSIDERS APPROPRIAYE. IHE BOARDS APPROVAL . SHALL _BE
HADE_AEI£B_EEASQBAELE.Nﬂliﬁﬁa

£3) A _CHANGE IN AN APPLICATEON AFYER XY X5 ACCEPTEDs
OB A CHANGE IM A CERYIFICATE AFIER IY LS XSSUEDs QTHER _THAN
AS__SET _FORYH__IN__ (1) AND {2) OF 75-20-213 SHALL REQUIRE &
EOBMAL _APPLICATION FOR AN AMENOMENT, WHICH SHALL BE _IN _SUCH
EORN__AND CONTAIN SUCH INFORMATION AS THE OEPARIMENT BY RULE
08 _ORDER PRESCRIBES AND BE ACCOMPANIED BY A FILING FEE BASED
O _THE ESTIMATEG €OSY OF REVIEWING. THE APPLICATION _FOR AN
AMENDMENY. _THE DBOARD®S _DECISION DN AM APPLICATION FOR AN
AMENOMENT SHALL BE_MADE FOLLOWING REASONABLE _NOTICE AND
SHALL. BE MADE WITHIM & MONTHS EGLLOWING RECEXPT QF SuCH
ABPLICATION WHICH MAY SE _EXTENDED FOR GOOD CAUSE."

Section 6e Section 75-20-214+ MCAe is amended to read:

"75-20-214. Notice of intent to file« A potential
applicant for a certificate may file a notice of intent to
file an application for a certificate for a facility defined
in #5-20-104¢3% 15:-20-104(8) at least 12 months prior to the
actual fiding of an applicatione The notice of intent shall
specify the type and size of facility to be applied fore its
preferred locatione a description of reasonable alternative
locationss and such information as the board by rule or

department by order requirese An applicant complying with
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this section is entitled to a 5X reduction of the fiting fee
required under 75-20-21%."

Section Te Section T5-20-215y MCAe s amended to read:

*75-20-215. Filing fee -- accountability -- refund --
usee (1l)__fAY A filing fee shall be deposited in the
earmarked revenue fund for the use of the department in
administering this chapter. The applicant sh;ll pay to the
department 3 filing fee with-the-spplicetiony based-upon—the
estimated-cost-of-the-facitity-occording-—-to-~the-—deetining
scete-—which--Folteows AS PROYIOED IN THIS SECTION BASED UPON
IHME OQEPARIMENT*S ESTIMATED COSIS  OF PROCESSING THE
APPLICATION UNDER _TH1S CHAPTERe BUT WHICH SHALL NOY EXCELD
IHE_FOLLOWING SCALE BASED UPON THE ESTIMATED _COST__QF _THE
EACILITY:

+83{1) 2% of any estimated cost up to $i million; plus

53411} 1% of any estimated cost over $1 million and up
to $20 miltlion; plus

te¥f111) 0.5% of any estimated cost over $20 million
and up to $100 million; plus

+43{1¥) 0.25% of any amount of estimated cost over %100
million and up to $300 million; plus

ted{¥) +125% of any amount of estimated cost over $300
million.

1B} __A PDIENTIAL APPLICANT MAY RECEIVE CREDIT AGAINST
IHE__EEE _PAYABLE LUNDER THIS SECTION FOR THE DEVELOPMENI OF
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INEORMATION OR _PROVIDING OF SERVICES REQUIREOD HEREUNDER _QOR
REQUIRED __FOR _PREPARATION __OF AN ENVIRONMENTYAL _IMPALT
SIATEMENT UNDER THE MONTANA OR NATIONAL ENVIRONMENTAL POLILY
ALTS. THE APPLICANT _MaAY SUBMIY THE INFORMATION _JG THE
DEPARTMENT YOGETHER _WITH _AN . _ACCOUNTING OF _YME EXPEMSES
INCURRED IN PREPARING THE INFORMATION: THE DEPARIMENT _SHALL
IHEN_ EVALUATE THE APPLICARILITYs YALLOLYYs AND USEFULNESS QF
IHE _DATA__AND DETERMINE THE _AMOUNT WHICH MAY RE CREQIYED
AGAINST F¥HE EILING FEE PAYABLE UNOER THIS SECTION._ VUPQN _50Q
DAYS® _NOTICE T0 THE APPLICANTs JWIS CREDIT MAY AT ANY TINE
BE_REQUCED IF THE DEPARTMENT DETERMINES THAT 1T 1S NECESSARY

department-upon-—subsission-—of--aa--apptication--uatess--the
applicant--ond--the--departeent-—have-previonaty-agreed-to-a
achedute-of-paymenta-whersby-a-fiting-fee--moy--be--paid: in
fnataiiwentan
thi--ff--the--npplicont-—and--departoent--agree--to-the
poyaent-of-a--fiting--fee--on--the--inatattsent--haaizy--the
teyenue--derived=-from--the-fiting-fee-puat-he_aufficient-to
enable-the-departmenty=-the-hoords-the-duly-autherized--atate
air--ond--water--quetity--agencicay-—-the--agenciea-tiated-in
15-20-2i6t43x-ond-ti,e-atterney-generai-to-—carry--out -their
reaponsibititiea-under-this-chopters IHE APPLICANT MAY EKIER
INTO_ A CONTRACY ®ITH IHE DEPARTMENI. EQR _YHE DEYELOPMENY OF

-13- H3 863
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INEORMATION. PROVISION OF SERYICES AND PAYMENY QF FEES _AND
COSTS REQUIRED UNDER THIS CHAPTER. THE CONTRACT MAY CONTINUE
AN__AGREEMENT ENTEREQ INIQ PURSUANT TQ 75-20-106a THE AMOUNT
BAID UNDER ANY CONIRACY SHALE BE CREDITED AGAINSY THE FEE
BAYADLE HEREUNDER. . _NOTHIYTHSTANOING _THE _PROVISIONS OF
SUBSECTIIONS (2)(B) AND (2){0)s THE REVENUE DERIVED FROM THE
EILING _FEE MUST BE SUFFICKENY X0 _ENABLE YHE DEPARTMENIs THE
DEPARTHENY OF HEALTH. YHE BOARD. THE BOARD QF HEALTHa _AND
IHE _AGENCIES LISYED IN _15-20-216(4) 10 CARRY OUT THEIR
BESEQHSI&ILIIIES_MEDEE.IHli-.&ﬂAEIE&...IﬂE..D&EABIHENI._HILL
BETAIN _IHE AUTHORIIY T0 AMEND A CONTRACTs UPON _GOOD CAUSE
2HQWNs TO REQUIRE ADDITIONAL PAYMENTS FOR NECESSARY EXPENSES
uUe_YO_IME LINITS SET FORTH IN SUBSECIIONS (1)1(A) ND__{11(8)
ABOVE UPON 30 DAYS® MNOIIfFs

£c3(B) If on--agraeaent A COMTRACT is neot entered but
the_ _applicant desires--to MKUST_ _pay the filing fee _in
installmentse--the--applicant--may--pay--the--fiting-- i
accordance switb_a schedule of installmsenis developed by the
departments__provided that oo ope_installseor pay exceed 20%
ef the total} filing fee provided far in subsection {1}a

13} _Ibe_ _estimated gost _of _upgrading an _existiog
trapsmission substation say oot be inclugded in tbe estimated
cost_of a proposud facility for the purpose of calculating a
filing fee.

2418} If an application consists of a combination of

~14- HB 883
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two or more facilitiess the filing fee shall be hased on the
total estimated cost of the combined facilitiess

£+33i51 The applicant is entitled to an accounting of
moneys expended and to a refund nith_interest_at the rate of
£3__a_yeagr of that portion of the filing fee not expended by
the departsent in carrying out its respoensibilities wunder
A___refund __shall  _be _made _after  all
administcative and Judicial remedies have heen sxhaustad by

all parties to the certification proceadingsa
t4¥46) The revenues derived from filing fees shall be

this chaptere

used by the department in compiling the information required
for rendering a decision on a certificate and for carrying
out its and the board*s other responsibilities under this
chapter with--respect--to—the--facitity-~covered--by---the
certificoate~-—for-—a-—-period--not-to—exceed-5-years-ofter-the
eertificote——+s-—-tssued-—for-—-facitities---dofined-—--+n
FI5-26-104€7)tb) -—and-{e}-or-not-to-exceed-18-years-ofter-the
certificote-—--is-~—issved--—for——-facitities-~-defined----in
¥5-20-104t¥1to)v—td)v-ond-{e)va-except-that-a-aisisun-of-21
ef-the-reyenuea-derived-ahoti-bhe-nitocated-to--the--attoraey
seneral-—by-—the-departaent—if-he-hecozea-an-activg-porty-to
the-certification-proceedingaa”

Section 8. Section 75-20-216s MCAs is amended to read:

"15-20-216« Studye evaluations and report on proposed

facility -- assistance by other agencies. (L) _After receipt
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of an_aoplications the department AND DEPARIMENI__OF HEALTH
shall _withio 30 days notify the applicant io writing thats

La} _the application is in compliance and _is__accepted
as_completei ar

ib)}_ _the applicatioc is oot in compliance and list the
deficiencies thereini _and _upon_ __correctiop. of __ithese
deficiencies and resubmission by _the applicants the
depariment AND DEPARTMENT OF HEALTH _shall _ withiao 30 _days
notify _the applicant jo writing that the application is in
cospliaoce and is accepted as completgs

t23==ff-an-applicatioa-is-accepted-aa-completey——withio

== == 3 == ~hy-the-departeent-under

auhsection-ftiitaiz-the-appitcationts-—effective--fiting-—and
ceceipt---date-—-re}otes-——back--to--the--originat--date--the
eppticotinn-wos-fideda-in-cati-—other--coses-—the-—effective
titing--and-cecaipt-date-is-the-date-on-which-the-departnent
accepta-the-eppiication-na-cospietex

+13£32(23 Upon receipt of an application complying
with 75-20-211 through T75-20-215+ gand__this _sections the
department shall commence an intensive study and evaluation
of the proposed facility and its effectss considering all
the APPLICABLE criteria listed in 75-20-301 and 75-20-503
AND _THE DEPARTMENT OF HEALTH SuALlL_  COMMENCE 4 STUDY 1O
ENMABLE 1Y OR TWE BOARD QOF GEALTH YO ISSUE A DECISIONs
QPINION. ORDERs CERTIFICATIONs QR PERMIJ AS PROVIDED IN

~16~ HB 883
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SUBSFCYIION (3). Ihe department AND OQEPARIMENT__QF _HEALIH
shall _uses to the _extent sit--econsiders THEY _CONSIDER
applicables valid and useful existing studies _and _ceports
submitced by the applicant or compiled by a state or federal
agencya

13) _IHE DEPARTMENT OF HEALTH _SHALL _WEIIHIN 1 _YEAR
EOLLOWING THE DATE QOF ACCEPTAMCE OF AN APPLICATION. AND_ _THE
BOARD _OF _HEALTHs _IF__APPLICABLEs _MWITHIN _AN ADDITIONAL 6
MONTHSe SHALL __ISSUE  ANY DECISION. _ OPIMION. . _QRDERs
CERTIEICAIIONs O PERMIT REQUIRED BY SYATE OB EEDERAL_AIR
AND WATER QUALITY LAMS AND THIS CHAPTERs IHE_ _DEPARIMENI _OF
HEALIH _AND_THE BOARD QF HEALTIH SHALL CONSIOLR AIR_ANC MATER
QUALITY IMPACTS AND COMPLEIANCE WITH AIR _AND _WATER. QUALIXY
STANDARDS _AND _IMPLEMENTATION PLANS _FOB THE_ _PRIMARY AND
REASONABLE ALTERNAYTE LOCATIONS IN THEIR _DECISIGNs QPINIONa
ORDERs CERYIFICAYIONs. OR PERMITe YWE DECISION: OPINIQON.
ORDERs CERIJEICATIONs DR PERMITs WITH QR WITHQUT CONDITIONS:
IS_CONCEUSIVE QN ALL MATTERS 0O€ _AIR _AND MATER.  _QUALIIY
IMPACTS _UNOER YHE _FEDERAL_AND STAYE AIR_AND WAYER QUALLIY
STIATUTES THAT YHE QEPARTMENI OF HEALTH. AND BOARD _OF HEALTH
ADMINISTERs _ AND _FOR_THE PURPOSES _QF JHIS. CHAPIER _AS
SPECIFIED IN 735-20-503(3) AND (%) _WHERE. _APPLICABLE: _JHE
RECISIUN __QPINIQts _ORDERs _CERTIFICATIONs OK _PERMIT OF IHE
QEPARIMENT _QOF HEALTH OR THE BOARQ QF HEALTH SATISEXES THE
REYIEW __REQUIREMENYS __BY THOSE _AGENCIES _AND _SHALL _BE
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ACCEPTASLE IN LIEU OF AN ENVIBONMENTAL IMPACY _STATEMEKT
UNDER _THE _MONTANA _ENVIRONMENTAL POLICY ACT. A _COPY OF THE
DECISIONs OPINION. QROES. CERVTIFICATIONe OR PERMIT _AND THE
ENYIRONMENTAL IMPACT STATEMENT. 1F ANY. BY YUE DEPARTMENY OF
HEALIH __OR BOARD OF _HEALYM SHALL BE SERVED UPON THE
QEPARTHENT AND THE BOARD AND SHALL BE UTILIZED AS _PARI _OF
IHEJR__EINAL _SIYE SELECTYION PBOCESS. A _DECKSION _BY THE
DEPARTMEN] OF HEALTH _OR__SOARD OF HEALTH 15 SUBJECT 10
APPELLAJE _REVIEW _PURSUANI. _TQ _THE _AIR. __AND MAYER QUALILITY
SIATUTES AOMINISYEREG BY YHE QEPARTMENT Of HEALTH ANQ _BOARD
OF HEALIHA

t23(4) Within 2--yeers 18 HONIHS following recedpe
acceptance of an dpplication for a facifity as defined in
{8} and {d) of ¥5-20-204¢F% J5-20-104i(8) and for a facility
as defined in (b) and ([c) of ¥5-28-104¢%} I5-20-104{8}) which
is more than 30 ailes in length and within 1 year for a
facility as defined in ({(b) and {c) of ¥5-20-104¢%¥
15-20-104{8}) which is 30 wmiles or 1less in 1lengths the
department shall make a report to the board which shall
contain the departwment®s studiesy evaluationss
recommendationse other pertinent documents resulting from
its study and evaluations and the--fine} an environmental
impact statement or _analysis _prepared _pursuant _to _the
Hontana _Epyironmenta) _Policy _Acts _ if __aoy. If  the

application is for a combination of two or more facilitiese
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the departament shall make its report to the board within the
greater of the tengths of time provided for in this
subsection fFor either of the facilities.

43318) The d;portlents of hesltth--and--environsentod
setencesy highwayss community affairss fish and games state
lapndss_revenums and public service reyulation shall report
to the department information relating to the impact of the
proposed site on each department®s area of expertise. The
report wmay include opinions 23s to the advisability of
grantings denyings or esodifying the cartificate. The
departeent spall allocate funds obtained from filing fees to
the departasents making reports to reimburse them for the
costs of compiling information and issuing the reqguired
reporte”

Section 9« Section 75-20-218s MCAy is amended to read:

"75-20-218. Hearing date —- location_==_departeent to
act_as _staff == heacings _to be _held Jjeintlye (11 Upon
receipt of the department*s report submitted under
75-20-216+ the board shall set a date for 3 hearing to begin
not more than 120 days after the receipte Except for those
hearings involving applications submitted for facilities as
defined in (b} and {c) of ¥5-28-184t#} 15-20-10%¢81)
certification hearings shall be conducted by the board in
the county seat of lewis and Clark County or the county in

which the facility or the greater portion thereof is to be

-19- HB 883

10
11
12
13
14
15
16
17
18
19
20
2t
22
23
24

25

HB 0883/03

locatedes

12)._If-the THE departseni doea-not-participote--as--
active-—perty-ita-o-cersificotion-proceedings-$t _shall act as
ihe_ _staff for the board throughout the decisigomakiog
process._and the board may request the department to present
teskimooy or Cross-exawine witnesses as the heard considers
necessary_and appropriates

13)__At___the __recquest of the applicants _the duly
authorized state alr and water quality agencies_ .shall _hold
a0y _. required  permit__ _heacings _required under _ laws
certification heariogs ¥he IM SUCH A CONJUNCTIYVE HEARING IHE
for _issuing .a _decision on_  certification _of _a proposed
facility under _this chaoter supersede _the _tise _periods
state _2aic apnd water qualily agenciess™

Section-10s--5ection--F5-20-219y--MEAv--+9--amended--to
reade

*3$5-28-2199--Hearing---on---emendment---of application
certificates {1} Bn-en-applicetion-for-—en--amendment--of--e
certificatevy--the—board--shali--hold--a-hearing-in-the-same
manner-as--a--hesrtng--+s-—hetd--on--an--epplication--for-——-o
certificate-+f the-board-determines-that the-proposed-chenge

in-the-fecitity-wonid-resuit-in-any-materist-increase-in-any
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environmental-impact-ef-the—facitity-or-a-subastentiat-cheange
tn-—-the--Focation——of-ati-or-a-pertion-of-the-facitrty-other
than--ay——provided--in——the——slternetes--set-—forth--in--the
epplticetions

t23--if-on-application-for-an-amendeent-by-an-appiicant
reauits-from-the-requeat-of-sa-affected-londowner-upon-whase
tond-—the-—facttity-—is--iocoted-or-from-the-requiresenty-of
gther-goyernsent-agencies-and-if--the--anendpent--woutd--aot
resuit--in-gny-eoatecisi-increaas-in-gay-eaviceamentat-ispazt
and-if-the-amenduent--weuid-——net--reaunit--ia--a--achatantio}
chonge=-—in-the-}ocation-of-ati-er-a-portien-of-the-facikitys
the-hoard-sayy-upon-recomsendotian-by-the-depacteenty--grant
an-amendment-to-the-certificate-upon-auch-terasy-conditignax
or--podificotions--qa--the--beard-considera_appropriates-¥he
boardta-deciaion-ahgit-pe-gade-—aftar--30--daysi--aotice--to
affected-partiess

t3i--A---dectaton--ceade--chy--the-—hoard-—pucsuant--to
ausbaectiona-tii-and-t2i-aheve-is-subject-to-judiciat--review
under-the-Montana-Adeinisteative-fracedure_Acts®

Section 10s Section T5-20-220, MCAy is amended to
read: }

®75-20-220. Hearing examiner - restrictions__ _-=
gutiese fl1] If the board appoints a hearing examiner to
conduct any certification proceedings wunder this chaptery

the hearing examiner may not be a member of the board ory an

-21- HB 883

- e N o W

10
1t
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0883703

employee of the departmentvs _or 2 mesher or_esployee of a
duty-authorized-state=-air--and=-water--quatity--agency IME
QEPARYMENY OF HEALIH OR _B0ARD OF HEALYHa & hearing examiners
if aoys shall be appointed by the board within 20 days after
the _departsent®s report bas bgen filed with the boards I1f a
duly-sutherized-atate-air-and-unter-—-quaiity--sgency--permit
bearing--ia--reguired CONJUNCTIVE HEARING IS HELDe the board
and the agency B0ARD OF HEALTH shall sutually agres _op _the
appoiotesnt of a hearing examineras

£2)__&__preheariog _conference shall be held following
nnsl:a_!lxnlq.ﬁnfqus.nlznn.:nn.dﬂnant::nt:s.:ann:;_haa_hnsn
filed with the hoards

(3)__Ihe prefiearing confereace shall be organized _and
superxised by the hearing examioeta

14)__The prehearing conference shall be directed toward
a. . determination af the issues presentad by the applications
the _departeent®s. reports _and _an. _identificatiop _of _the
witnesses _aod documentary _exhibits to be presented by the
active_parties who Intend to particigate in _the hearings

12} __The bearing _exasiner _shall__reguire _the _active
parties _to submits _in. _writings _and serve ugon the other
active partiess all direct testimony which they pronose . and
any_studiess iagwestigations. reportss or other exhibits that
apy_active party wisbes 'the board to considers IThese writien
exbibits _and _any documents that_the board itself wisbes to
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use_cr rely on_sball bae subeitted and servued_io_like sapners
at_least 20 dJdays prior to the date set for the bhearinga. for
gogd__cause _showns_ _the _bheacing. _examiner _eay._ _allow _the
introduction of new _evidence at_any Limea

L6) _IHE HEASING E£XAMINER SHALL ALLOM DISCOYERY MHICH
SHALL BE COMPLEIED BEFORE THE COMMENCEMENT OF JHE HEARINGs
UPON_GOO0 CAUSE SHOMN AND UNODER _SUCH DIHER CONDITIONS AS THE
HEARING EXAMINER SHALL PRESCRIBE.

£6327) Public witoesses  aod  otber ioterested public
pacties may appear and present_oral testimony at the hearing
or_submit written testivony to the hearing exasiner at _tha
time _of _thair appearances. Yhese witnesses are subject to
cross-examinations

18) _ALL PROCEEDINGS UNDER THIS CHAPTER ARE GOYERNED BY
IHE PROCEOUBES SEY FORIM _IN THIS CHAPIER _ANMD. _8Y RULES
AQOPTED BY IJHE BOARDs NO OIHER SULES OF PROCEDURE QR
EVIOENCE 3SHALL _APPLY EXCEPY _THAT IHE _CONTESIER _ CASE
EROLCEDURES QF THE MONYAMA AQMINISTRAIIVE PROCEDURE ACT_SHALL
S4PPLY_ _IF__NOT_  IN CONFLICT WITH THE PROCEDURES SEJ FOBIH IN
IH1S CHAPTER.

tii--fhe-hearing-cexoniner--ahati-—isaue--p--prehearing
crder-—apecifying-the-isaues-of-fact-and-of-}ewr-identifying
the-witneaaes-of-—the--getive-—partiear-—paming=-the-—public
witneases--end--other-—intereated-partiea-who-have-snhaitted
uritten-teytisanyy-scheduting-tises-for-the-presentation-——of
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arat--—testimony--hy--public--partiess-autiining-the-order-in
which-the-hearing-abhati-proceedv-ond-establizhing-any--other
apacinl--ruies--to--expedite-—the-—hearing-which-the-hearing
examiner-pay-adopts (%) _THE HEARING _EXAMINER _SHALL _ADOPT

RULES _ DESIGNED YO EXCLUDE REPETITIVE. REDUNODANT. OR
IRBELEVANT TESTIMONY AND _SHALL ADOPT DIHER RULES QF EVIDENCE

I0 EXPEDITE_AND_INSURE AN ORDERLY PROCEEDINGa

110} THE HEARING EXAMINER SHALL _ISSUE_ A _PREHEARING
ORDER__SPECIFYING THME ISSUES OF EACI_AND OF LAMx IDENTIEYING
IHE WIINESSES OF THME ACTIVE PARYIESs NAMING THE _PUBLIC
MIINESSES _AND OTHER INTERESTED PARIIES WHC HAYE SUBMITTED
MRITEEN TESTINGNY IN LIEU OF APPEARANCEs QUTLINING THE ORDER
IN_WHICH THE MEARING SHALL PROCEEDs SEITING _FORTH _THOSE
SECTION _75-20-301 CRITERIA AS TO WHICH NO_ISSUE OF EACT OR
LAM HAS BEEN RAISED WHICH ARE 10 BE__CONCLUSIVELY PRESUMED
AND__ARE_ NOT SUBJECT JO FURTHER PROOE EXCEPT FOR_GOOD CAUSE
SHOMNe AND_AMY OTMER SPECIAL RULES TQ EXPEQITE__THE__HEARING
WHICH__THE MEARING EXAMINER SMALL_ ADOPT_WITH_THE_APPROVAL QF
IHE_BOARD.

£83E11) At _the conclusion of the hearings the. _hearing
examiper__shall declare the bearing clased and shalls within

pecessarysy IN THE CASE OF A COMJUNCTIVE HEARINGs WITHIN 90
DAYS 10 THE BOARD AND THE BOARD OF HEALTH _proposed findings
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of facts conclusions of laws and a cecospended decisions

12¥112) _Ihe hearing examiner appgioted _to_ conduct _a
certification proceeding .under _this_ chapter shall insure
that _the time of the proceedings from the date __the
depariment’s .report _is filed . with the board _waotil the
recomsended report and arder of the examinar is . _filed with
the bhoards_ does _not _exceed k2 9 calendar months unless
exteaded by the board for good causes

£i3) THE BOARD OR HEARING EXAMENER MAY MAIVE ALL QR _A
PORIION _QE__THE _PROCEOQURES SEY _FOBTH _IN SUESECTIQNS (2)
IHRQUGH (1Q) OF THIS SECTION TO EXPEQIIE _JHE _HEARING _EQ8
EACILIYY _ DEEINEQ _JIN SURSECTIONS _{3){B) _AKD _(31(C) _OF
13-20-1052"

Section 1l. Section 7T5-20-221s MCAy is amended to
read:

"75-20-22i. Parties to certification proceeding --
waiver-——---—atterney—-ganerat. (1} The parties to a
certification proceeding may include as active partiess

{a) the applicant;

(b) each wunicipadity political eotity and government
agency entitled to recelve service of a copy of the
application under T75-20-211(3};

{c) any person residing-in-a-monrcrpatity entitled to
receive service of a copy of the application vnder

T5-20-211(S);
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(d) any nonprofit organizetion JNIERESIED _IN__AND
AFEECTED BY YHE APPLICATION AND WHICH IS forsed in whole or
in part to promote conservation or natural beauty; to
protect the environments personal healths or other
bliological values; to preserve historical sites; to promote
consumer interests; to represent commercial and industrial
groups; ©Or to promote the orderly development of the areas
in which the faciltity is to be located; er

{e) any other interested person xha-—estahiiahas--on
interest-in-the-preceeding AEFECIED BY THE APPLICATIONts ond

1f)--the-deparetmentet-and

£g3--the-attoraay-ganerais

421 _Ihe garties to a certification procaeding may also
inciuges _as__public _partiess _any Hontapa citizeo and apy
party referred to io (b)s fC)e {d)s or__fe} of _subsectiogn
Llha

42%£33) Any party ddentified-itn-tbivr-te}v~tdiv-and-{te}
of-svhsection-tt} waives his the right to be a party if he
the _party does not participate ere¥ly-sat in the hearing
bafore the board.

t43-_—Ihe--ottorney--generat--abati--pacticipate--ax-—an
active-—-party --jn---qertification--—-preceedinga--iavelviag
tocititica-deaceibnd-in-15-28-k0et6stats

$53--fhe-ettarney-gencrat-sholi-he--the--repreaentative
af-the-pubtic-interest-on-ati-mattera-raised-in-the-hearings
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celated-—-to-—the-—criteriea--eataobliabed-~stn--$5-£9-103t--and
F5-20-5032"

Section 12. Section 75-20-222+ MCAy is awended to
read:

*75-20-222« Recerd of hearing -- procedure -- rules of
evidence - burden of proof. {1) Any studiesy
investigationsy reportse or other documentary evidencas
including those prepared by the departments which any party
wishes the board to . consider or which the board itself
axpects to utilize or rely upon shall be made a part of the
recorde

{2} A record shall be made of the hearing and of all
testimony takene

t33--Except-aa-expressiy-sodifited-in-35-20-220y Fhe the
contested--cove--procedures--of-—the--Nontena-Adainistrotive
Procedure—Act-—shali--apply--to-—the--heoringv-—except--that
neither—-common--3sw--nor--stotutory--rules-of-evidence-need
apptyw--Fhe--board--may--ashe--rutes--designed--to---exctude
repetitiver—redundontv-or-irretevont-testinonys

+43131 In a8 certification proceeding held under this
chapters the applicant has the durden of showing by clear
and convincing evidence that the application should be
granted and that the criteria of 75-20-301 are met."

Section 13« Section T5-20-301e MCAy is amended ¢to

read:
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"*75-20-301. Decision of bhoard -- findings necessary
for certificatione (1) Within 90 &0 days after the-}est--day
of--the-~-hearingy submpissiopn of the recommended decision by
tha_ _hearing _examipers the board shall make complete
findingse Issue an opinliones and render a decision upon the

records either granting or denying the application as filed

‘or granting it upon such termss conditionss or modifications

of the constructions operations or wmadintenance of the
facility as the board considers appropriatee

{Z) The board may not grant a certificate either as
proposed by the applicant or as modified by the board unless
it shall find and determine:

{a) the basis of the need for the facility;

{b) the nature of the probable environmental impact;

{c) that the facility represents the minimum adverse

environmental Impacts considering the state of available

technology and the nature and economics of the various
alternatives;

{d} each of the criteria Yisted in 75-20-503;

{e} in the case of an electrice gass or 1liquid
transmission line or aqueduct:

{i} what parte if anys of the line or aqueduct shall
be located underground;

(i) that the facility is consistent with regional

plans for expansion of the appropriate grid of the wutility
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systems serving the state and interconnected wutility
systems3 and

{iii) that the facility will serve the interests of
utility system economy and retiabitity;

{(f} that the location of the facility as proposed
conforms to 3pplicable state and local laws and regulations
issued thereunders except that the board may refuse to apply
any local law or regulation if it finds thate as applied to
the proposed facilitye the 1aw or regulation is unreasonably
restrictive in view of the existing technologys of factors
of cost or economicses or of the needs of consumerss whether
located inside or outside of the directly affected
government subdivisions;

{g) that the facility will serve the public interesty
conveniences and necessity; and

{h) thet-duly-suthorized-stote—air-ond-—water--quotity
sqencies——have-certified-that-the-proposed-facitity-witi-not
viotate--state-—and--federaliy--estabiished--stondords---ond
imptementation—-plansv--FThe—judgments-of-dulty-suthorired-air
and-water-qualtity-agencies-sre-conclusive-on—-ati--questions
retoted—-to--the--sattafaction--of-stete-and-federat-oatr-and
water-quatity-stenderdss THAT THE QEPARIMENY OQF_ _HEALIH _QOR
BOARD. _OF HEALIH HAVE ISSUED A OECISICN, CPINIUNs UROER.
CERTIFJICATIONs OR PERMIT _AS REQUIRED BY T75-20-216{%la

(3} 1n determining that the facility will serve the
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public interests conveniences and necessity under subsection
(2)(g) of this sections the board shall consider:

{3} the items listed in subsections (2}(3a) and (2)(b)
of this section;

(b) the benefits to the applicant and the state

‘resulting from the proposed facility;

{c) the effects of the economic activity resulting
from the proposed facility;

{d} the effects of the proposed facility on the public
healthy welfares and safety;

{e) any other factors that it considers relevant.

{4) Considerations of needs public needs or public
convenience and ‘necessity and demonstration thereof by the
applicant shall apply oniy to utility facitities.

==if-the-duly_authorized-stote-aic-and-water-quality
egancy-fa-remired-to-held-~a--besriagy--the--agency-—ahatix
within--45-days-aftec—subsizsien-of-the-reconsended-decision
by-the-hearing-sxaminery-make-coaptete--findingax=-iasue--an
spinieny--and-render-a-decision-upon-the-recordx-which-shatd
be-certificd--to--the--board--uithin--16--dayas--¥ne--ngency

" deciasien--conatitutea--the--judgeent--qf--the--pgency—on-ati

gueationa-retated-to-the-satisfaction-af-atate--and--federal
air--pod--weter--gualify-stendarda-end-impiementation-piansy
the-finsi-deciston--of--the--agtncy--is--coneiusive--on--

mattera-re}atad-to-the-satisfocticn-of-state-ond-federot-air
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epd=-water--qualtity-atandorda-and-the-deciaion-abatt-inctade
the-persita-required-undec-the-tawa-odsioiatercd-hy-the-duty
axtherizred-state-air-nnd-water-quatity-agenciess"™ ]

Section 14s Section 75-20-302, MCAs is amended to
read:

»75-20-302« Conditions imposede if the board
determines that the location of all or a part of the
proposed facility should be modifieds it may condition its
certificate wupon such wmodificationes provided that the
nunéctpatities--and persons residing <¢heredn {n_the area
affected by fho modification havg been given reasonable
notice of the modification.”

Section 15. Section 7T5-20-304y MCAy, is amended to
reads

“715-20-304e Waiver of provisions of cartification
proceeadingse 3y -—~Any--of—the--provistons--desertbed—-in
#5-20~-216-through-75-20-222-and-this-part-noy-be--watved--by
the--boofd-!or—goet-eoutc-:houn-+eh—reapeet-ee-oppifeet+on'
fited-before—donuery-tv-1935e-Applications-for-~certificotes
under-this-subsection-must-be-prosptiy-fiteds

t2¥1l)l The board may waive compliance with any of the
provisions of 75-20-216 through 15-20-222¢__19-20-501ls and
this part if the applicant wmakes a clear and convincing
showing to the board at a public hearing that an immediates

urgent need for a facility exists and that the applicant did
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not have knowtedqe that the need for the facility existed
sufficientty in advance to fully comply with the provisions
of T75-20-216 through T5-20-222s 15-20:-5GLs and this parte

t351{2] The board may waive compliance with any of the
provisions of this chapter upon receipt of notice by a
utility or person subject to this chapter that a facility or
‘associated Faciltity has been damaged or destroyed as a
result of fires floods or other natural disaster or as the
resulit of insurrections wars or other civil disorder and
there exists sn ismediate need for construction of a new
facility or associated facility or the relocation of a
previously existing facility or associated facility in order
to promotes the public welfare."™

Section 16« Section 7T5-20-40lsy MCAs s amended to
read:

"75-20~40ke Additional requirements by other
governmental agencies not permitted after issuance of
certificate -- exceptionse (1} Notwithstanding any other
laws no state or reagional agency or municipality or other
local governmant may require any approvals consent, permits
certificates or other condition for the constructions
operations or wmaintenance of a facility authorized by a
certificate issued pursuant to this chaptere except that the

state air and water quality agency or agencies shall retain

authori typ--exeluding--the-authocity-to-conduct-henringa-and
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isane-perpita-qther-thon-ey-hersin-prayidedy which they have
or may be granted to determine compliance of the proposed
facility with state and federal standards and implementation
pltans for air and water quality and to enforce those
standardse

(2} This chapter does not prevent the application of
state laws for the protection of employees engaged in the
constructions operationy or maintenance of a facility."

Section 17« Section T5-20-402s MCAs is awmended %o
read:

"75-20-402« Monitoringe The board sndx the departmenty
snd--the-atate-ajr-and-water-quatity-ngenciea IHE OEPARTHENE
Of HEALIUHs _ANQ _THE BOARD QF HEALYIH shall wmonitor the
operations of all certificated facilities for assuring
continuing compliance with this chapter and certificates
issued hereunder and for discovering and preventing
noncompliance with this chapter and the certificates. Ihe
applicant__shall. _pay all expenses related to the monitoring
plap_established ip_subsection {3){alix} of 73-20-303 to the
axtent _federal funds _have pot__beeo. grovided _for _such
pULpOsesa™ ’

Section 18« Section 75-20-406s MCAy is amended to
read:

“15-20-406. Judicial review of board decision. (1) Any

active party as defined in 75-20-221 aggrieved by the final
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decision of the board on an application for a certificate
may obtain Judicial review of that decision by the filing of
a petition in a state district court of competent
jurisdiction.

{2} The judicial review procedure shall be the same as

‘that for contested cases under the Montana Adsministrative

Procedure Acte*

Section 19. Section 75-20-408y MNWCAsy Iis amended to
read:

*15-20-408. Penalties for violation of chapter -—-
clvil action by attorney generale (1} (a) Whoever commences
to construct or operate a facility without first obtaining a
certificate required under 75-20-201" or a waiver thereof
under 75-20-304(3); having first obtained a certificatey
constructsy oOperates: or maintains a facilicty other than in
compliance with the certificate; violates any other
provision of this chapter or any rule or order adopted
thereunder; knowingly submits false information in any
reportas _l0-ygar_plap or application required by this chapter

or rule or order adopted thereunder; or causes any of the

" aforementioned acts to occur shall be 1liable to a civil

penalty of not more than $10+000 for each violations
{b) Each day of a continuing wviolation shall
constitute a separate offense.

(¢} The penalty shall be recoverable in a civil suit
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brought by the attorney general on behalf of the state in
the first district court of Montana.

{2} Whoever knowingly and willfully v!olates
subsection (1) shail be fined not mcre than $10:000 for each
violation or imprisoned for not more than 1 years or bothe.
Each day of a continuing violation shall constitute a
separate offense.

t3) 1In addition to any penalty provided in subsections
{1) or (2}s whenever the departwment determines that a person
Is violating or is about to violate any of the provisions of
this sectlo?i it wmay refer thg matter to the attorney
general who aay bring a civil action on behalf of the state
in the first district court of Montana for injunctive or
other appropriate relief against the violation and to
enforce this chapter or a certificate issued hereunder. Upon
a8 proper showings a permanent or preliminary injunction or
temporary restraining order shal) de granted without bonde

{4} The department shall also enforce this chapter and
bring legal actions to accomplish the enforcement through
its own Yegal counsele

(5) A1l fines and penalties collected shatl be
daposited in the earmarked revenue fund for the use of the
department in administering this chapter.®

Section 20 Section 75-20-5014y MCAr is amended to

read:
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"75-20-501a Annual Tong-range plan submitted --
contents -- available to publice (1} Each utility and each
person contemplating the construction of a facility within
this state in the eAsuing 10 years shall furnish annually to
the department for its review a 1long-range plan for the
construction and operation of facilities.

{2) The plan shall be submitted on April 1 of each
year and shall iaclude the following:

(a) the general 1locatione sizes and type of all
facilities to be ownad and operated by the utility or person
whose construction is praojected to commence during the
ensuing 10 yearss as well as those facilities to be removed
from service during the planning period;

{(b) in the case of utility facilitiess a description

of efforts by the uytility or person to coordinate the ptan

with other wutilities or parsons so as to provide a

coordinated regional plan for meeting the energy neads of
the region;

(c) a  description of the efforts ta involve
environmental pratection and land use planning agencies in
the planning procasss as well as other effarts to identify
and minimize environmental probless at the earliest possidle
stage in the planning processi

{d) projections of the demand for the service rendered

by the utility or person and explanation of the basis for

-36- H8 883
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those projections and a description of the manner and extent
te which the proposed facilities will meet the projected
demand; and

(e) additional information that the board by rule or
the department on its own initiative or upon the advice of
interested state agencies might request in order to carry
out the purposes of this chaptere.

{(3) The plan shall be made available to the public by
the departmante The utitity or K person shall give public
notice throughout the state of its plan by fiting the plan
wWwith the environmental quality councits the department of
health and environaental sciencess the departasent of
highwayse the department of public service regulations the
department of state landse and the department of community
affairse Citizen environmental protection and resource
planning groups and other interested persons may obtain &
plan by written request and payment therefor to the
department.

183 A _rucal_ _selectric cooperative say__furaish__the
departwent with a copy of the long-range .plao__and _2-year
work__plan required to be completed under federal rucal
electrification requiresepts _jn_lieu of the long-cange. plan
required ip subsgction fl)s

i3} _No person_ _may file ac application for a facility
unless the facility had beep adequately _identified.  io__a
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long=range. plan__at least 2_years prior to acceptance of ao
application by the departmenta.”

Section 21e Section 75-20-503, MCAs is amended to
read:

"15-20~-503. Environmental factors evaluated. In

‘evaluating long-range planse conducting S-year site reviewss

and evaluating applications for certificatesy the board and
department shall give consideration to the following list of
environmental factorsa_whara applicables and may by rule add
to the categories of this section?

(1) energy needs:

{8) growth in demand and projections of need;

(b} availablrlity and dosirabifity of alternative
sources of energy}

{c} availability and desirability of alternative
sources of energy in ltieu of the proposed facility;

{d) promotional activities of the utility which may
have given rise to the need for this facility;

{e) socially beneficial uses of the output of this
facilitye including its uses to protect or enhance
environmental quality;

{f) conservation activities which could reduce the
need for more energy:

{g9) research activities of the wutility of new

technoloqgy available to it which might minimize

-3g- HB 883
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environmental impact;

{2) Yand use Impacts:

{a) area of land required and ultimate use;

(b} consistency with areawide state and regional land
use plansg

{c) consistency with existing and projected nearby
tand use;

{d} alternative uses of the site}

(e} impact on populstion already in the areas
population attracted by construction or operation of the
facility itself;

(f) impact of availability of aenergy from this
facility on growth patterns and population dispersal;

{9) geologic suitability of the site or route;

(h) seismologic characteristicss

(i) construction practices;

(]} extent of erosions scourings wasting of 1ands both
at site and as 2 result of fossit fuel demwands . of the
facility;

{k} corridor design and construction precautions for
transmission 1ines or aqueducts;

(1) scenic impacts;

{m) effects on natural systems, wildlifes plant life;

in) impacts on important hbhistoric architecturals

archeclogicaly and cultural areas and features;
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{o) extent of vrecreation opportunities and related
compatible uses;

{p) public recreation plan for the project;

(q} public facilities and accommodationi

{r) opportunities for joint use with energy-intensive
industries or other activities to utilize the waste heat
from facilitiesg

{3} water resources impacts:t

{a) hydrologic studies of adequacy of water supply and
impact of facility on streamflows Yakess and reservoirsj

{b} hydrologic studies of impact of facilities on
groundwaters:

{c) cooling system evaluations including consideration
of alternatives;

{d} inventory of effluents, including physicals
chemicaly biologicaly and radiological characteristics;

{e} hydrologic studies of effects of effluents on
receiving waterse including mixing characteristics of
receiving waterses changed evaporation due to temperature
differentialsy and effect of discharge on bottom sediments:

(f) relationship to water guality standards;

(g) effects of changes in quantity and quality on
water use by othersy including both withdrawal and in sSitu
uses;

{h) relationship to projected uses;

-40- HB 883
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(i) relationship to water rights;

(i) effects on plant and animal life, including algaes
macroinvertebratess and fish population;

(k) effects on unique or otherswise significant
ecosystemsy e«gey wetlands;

(1} monitoring programs;

{4) air quality impacts:

{a) mweteorology--wind direction and velocitys ambient
temperature rangess precipitation values. inversion
occurrencey other effects on dispersions

{b) topography-—factors affecting dispersion;

{c) standards in effect and projected for emissions;

{d) design capabiltity to meet standards;

{e) emissions and controls:

{i) stack design;

(ii) particulates;

{iii) sulfur oxides;

tiv) oxides of nitrogen; and

(v} heavy metalsy trace elements, radiocactive
materialss and other toxic substances;

{f) relationship to present and projected air quality
of the area;

{g) monitoring program;

{5} solid wastes +impeet jmpacts:

{a) solid waste inventory;
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(b) disposal program;
{c) relationship of disposal practices to
environmental quality criteria;

(d) capacity of disposal sites to accept projected
waste loadings; l

{6} radiation impacts:

(a) tand use controls over development and population;

{b) wastes and associated disposal program for solide
liquidy radiocactives and gaseous wastes)

{c) analyses and studies of the adequacy of
engineering safequards and operating proceduresi

(d} wonitoring--adequacy of devices and sampling
techniques;

{7) noise impacts:

(a) construction period leﬁels:

{b}) operational levels;

(c) relationship of present and projected noise levels
to existing and potential stricter noise standards;

(d) wonitoring—-adequacy of devices and methods."

Seetien-iav--Seetion—?§~2‘i{i,°ﬂeﬂv-is-a-eaded—to-reedt

“3S-2-2ite--Permits——for--constructiony---instattationy
slterstiony—-or--tgsev---{ti)-Fhe-deparement-shedi-provide-for
the-issuencey--suspensiony--revocationy--and--renewat-—-of--a
permit—issued—under-this;seetion-

t23-~Not-toter-then-186-deys-before-construction-begins
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of-—eny-—machiney——equipnenty--devicev-or-facitity-which-the
board-finds-mey-directiy-or-indirectiy-csuse--or—--contribute
to--air--pollution-er-which-is-intended-primeriiy-to-prevent
or-controd-the-enission-ef-air-potintents-and-not-ater—then
i20-deys-befors-instotistionv-aiterationy-or-use-beginsy-the
ouner—--or-—operator—shait--file~-—with-—the-~department--the
appropriote--permit——opplicotion-on-forms-avatriodie-from-the
departaents
f31--¥h¢-d¢poftloat--01'—for-good--eeeso--shoinv-—-eive
the--provisions——ef-—subsection—{2}-—ar-—shorten--the--tine
requived-for-fiting-the-oppropriote-epplicationss
14)--Fhe-department-shald~require-that-opplicotions-for
permits—be-accomponied-by-—-eny-—plansvy--specificationsy--ond
other—information-it-considers-necessorys
t53--An--spplicetion--is-not-considered-fited-untii-the
applicent-hes-subaitted-ali-informetion--ond--completed--aid
epplicotion-forns-required-By-subsectiom-t2iv-{3v-ond-ta)s
Howevery-—if-the—depeartment-foits-to-notify-the-applicant-in
uriting-within-30-days-after—the--purported-—f+iing-—of-—on
spplication——-thoet-the-aspplication-igs-incompiete-ond-fairts-to
Fist--the-—-ressona-—-why--the—~-opplication—-igs———considered
+necompietes——the--apphicetion——is—considered-fited-as-of-the
dote~of-the-purported-fitings
163--Where-an-applicatien-for-——as—-permit--requires--the
ecompitation--of--an-environmentel-ispact-statenent-under—-the
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Montana--Environmental--Poticy-—Acty-—the--department--shat}
notify--the--appHeont--in—-writing——within--188-days-of-the
reeeipt-of—e—fi!ed-9pp4ieetioﬂv-—as-~defined-~in-—snbseet+on
15}-—-06-tho.epprovai-of'denia}-o#-thc-epp%feot+an-—Houeverv
where-sn-espptication-does-not-require-the-compitation-of--an
environmentet-—impact-stetementy-the-department-sheti-notify
the-applicant-in-writing-within-68-deys-of-the-receipt-of--a
f+ied——sappiicationy—eas--defined-—in--subsection-{5)v-of-the
approvel-or-dentat-of-the-applications
t#)--dhen—-—the-—depertment--opproves—or-—-denies-——the
epptication-for—e-persit-under-this-sectionv-a—person—who-is
jointiy-—-or-severaiiy-edversety-affected-by-the-departmentis
decision—may-regquesty-within-15-days--after--the—-department
renders~—its—decigiony--upon--affidavit——~setting--forth-the
grounds-thereforv-s-hesring-—before-—the-—boardv-—-A--heering

shadi---be-——held-—-under—the--provisions-—of--the--Montane

Administretive-Procedure-icte
$83--¥he-depertaentts-decision—on--the--apptication--is
not--finat--untess-—-i5--days-~have--elapsed--and-there-ts-no
request-for-a—heoring-under-this—sectionv-Fhe--fittng--of--»
request~—for——-o—--hesring-postpones-the-effective-date-of-the
deportmentts-decision-untit-the-conctusion-—~of--the--hesaring
ond—-issusnce-of-e-finat-decision-by-the-boards
t9r--Far=--a-c--feacitity---defiped-——in---75-26-164v--an
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pa-tc-insure-coordination-and-complisnce-with-the-proviaions
ef-Fitte-ISy—chapter-2Gy-and-this-chapters®

NEW _SECYIONe Section 22« Order not stayed by appeal
- stay or suspension by court - limitationss.
Notwithstanding any contrary provision in the laws the
pendency of an appeal from & board order does not
automatically stay or suspend the operation of the ordere
During the pendency of the appeals the court may upon motion
by one of the parties stay or suspends in whole or in parte
the operation of the board®'s orders on terms the court
considers juste The court®s action must be in accordance
with the practice of courts exercising equity Jurisdictions
subject to the following limitations:

(l}) No stay may be granted without notice to the
parties and an opportunity to be heard by the court.

{2) No board order may be stayed or suspended without
finding that irreparable damage would otherwise result to
the party seeking the stay or suspensions and any other stay
or suspension of a board order must specify the nature of
the damage.

NEH_SECTII0ON. Section 23. §urety bond - other
securitye If an order of the board is stayed or suspecndeds
the court may AUSY require a bond with good and sufficient
surety conditioned that the party petitioning for review

answer for all damages caused by the delay in enforcing the

—-45- HB 883
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order of the boardi EXCEPT THAT THE COST OF THE BOND IS _NOY
CHARGEABLE YO THE APPLICANT AS PART OF THE FEE. If the party
petitioning for review prevails upon final resolution of an
appeals he does not forfeit bond nor is he responsible for
damages caused by delay.

Section 24« Codificatione It i§s the intent of the
legislature that sections 24 and 25 become an integral part
of Title TSy chapter 20y MCAs, and that the provisions of
that chapter apply to sections 24 and 25.

Section 25. Repealer. Sections 75-20-1101  through
75-20-1105y MCAy are repealeds

~End-
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HOUSE BILL WND. 883

INTRODUCED BY BARDANOUVE, SCULLY

A BILL FOR AN ACT ENTITLED: ®AN ACT TD GENERALLY REVISE THE

LAW RELATING TO MAJOR FACILITIES AND SITING; AMENDING

SECTIONS F5-2-23%y T5-20-103, T5-20-10%4y 15-20-203,

75-20-211y 75-20-213 THROUGH 75-20-2164 #5-20-218x-315-206-228

15-20-217 THROUGH T15-20-2224 T5-20-301, T5-20~302,
75-20-304 75-20-401, T5-20-402¢ T5-20-406+ T5-20-408¢
75-20-501y AND 7T5-20-503y MCA; AND REPEALING SECTIONS

75-20-1101 THROUGH T75-20-1105y MCA.™

BE IT ENACTED 8Y THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section T15-20-103y MCAs is amended to read:

"75-20-103. Chapter supersedes other laws or rules.

This chapter supersedes other laws or regulations sxcept _as
provided _in_ 15-=20-4Qle If any provision of this chapter is
in conflict with any other law of this state or any rule
promulgated shall

thereunders this chapter govern and

control and the other Taw or rule shall be deemed superseded
for the purpose of this chapter. Amendments iuo this _chapter
shall bave the sase offsci."

Section 2.

Section T5-20-104%¢ MCAs is amended to read:

#75-20-104« Definitionse In this chaptery unless the

context requires otherwise the following definitions apply:
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REFERENCE BILL:
Conference Committee Report

Dated

Includes Free Joint

HB 0883/04

{1} ™aAddition thereto” means the installation of new
machinery and equipment which would significantly change the

conditions under which the certificate was Issued.

£ hal i 4 it hi naps |
the rules adopted bhereuadacs

t+29£3) "Associated facilities®™ includes but is not

limlted to transportation 1links of any kindy aqueductsy

diversion damss transaission substationss storage pondse

reservoirsey and any other device or equipment assoclated

with the production or delivery of the energy form or

product produced by a facilitys except that the term does

not include a facilitya

t3¥i&) “Board™ means the board of natural resources
and conservation provided for in 2-15-3302.

ENYIRONMENTAL SCIENCES PROVIDED EOR [N 2-15-210%a

t4r453(p) “Certificate® wmeans the certificate of

environmental compatibility and public need issued by the

board wunder this chapter that s required for the

construction or operation of a facility.
t5+ta3{1) “Commence to construct®™ means:
{a) any clearing of lands excavations constructions or
other

action that would affect the environment of the site

or route of a facility but does not mean changes needed for

-2- HB 883
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temporary wuse of sites or routes for nonutility purposes or
uses in securing geological data, including necessary
borings to ascertain foundation conditions;

(b} the fracturing of underground formations by any
means if such activity is related to the possible future
development of a gasification facility or a facllity
employing geothermal resources but does not include the
gathering of geclogical data by boring of test holes or
other underground explorations investigations or
experimentation;

(c} the commsencement of esinent domain proceedings
under Title 70y chapter 30y for land or rights-of-way upon
or over which a facility may be constructed;

(d} the relocation or upgrading of an existing
faclility defined by (b} or (c) of subsection ¢33 [(f)+
including upgrading to a design capacity covered by
subsection +#¥) {8)(b)s except that the term does not include
normal maintenance or repair of an existing facility.

46yt 1) “Department™ seans the departsent of natural
resources and conservation provided for in Title 2y chaptar
15y part 33.

(93 _“DEPARTMENT QF HEALTH®" MEANS THE DEPARIMENIY OF
HEALTH AND ENVIROMMENTAL SCIENCES PROVIOED FOR_IN TITLE 24
CHAPTER 15s PARY 21a

£#4482010) "Facility"™ means:

-3- HB 883
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{a) each plants unity or other facility and
associated facilitiesy except for cil and gas refineriess
designed for or capable of:

{i) ogenerating 50 wegawatts of electricity or more or
any addition thereto {except pollution control facilities
approved by the department of health and environmental
sciences added to an existing plant) having an estimated
cost in excess of $250,000;

(ii) producing 25 wmillion cubic feet gr _more of gas
darived fros coal per day or—more or any addition thereto
having an estimated cost In excess of $250+000;

{iii) producing 254000 barrels of liquid hydrocarbon
products per day or more or any addition thereto having an
estimated cost In excess of $250,000;

{iv) enriching uranium minerals or any addition thereto
having an estimated cost in excess of 325040005 or

{v) utilizings refiningy or converting 500,000 tons of
coal per year or wmore orf any addition thereto having an
estimated cost in excess of $250,000;

{b) each electric transmission line and associated
Faciltities of a design capacity of more than 69 kilovoltss
except that the term does not inctude an electric
transmission line and associated facilities of a design
capacity of 230 kilovolts or less and 10 miles or less in

length;

et il HB 883
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{c}) each pipeline and associated facilities designed
for or capable of transporting gases watery or Jliquid
hydrocarbon products from or to a facility located within or
withocut this state of the size indicated in subsection +¥4%
£8¥{10)f{a) of this section;

{d} any use of geothermal resourcess including the use
of underground space in existence or to be createds for the
creations wuser or conversion of energytx=destgoad-far-or
capabie-of-producing-geotheraatdy-derived--gower-—equivatent

{e) any underground in situ gasification of coal.

£8y--SMunieipatity -meens-any—-county--or--municipatity
within-this-statew

+9¥{111 "Person® means any individuals groups firme
partnerships corporations cooperatives assocliations
government subdivisions government agencys tocal governments
or other organization or entitye

+xe3(12) "Icanseission substaticn® means any structures
devices _or equipsent assesblage: comsoply located and
desigoed for voltage regulations .clecuit  protections or
switching necessary for the construction or operation af a
acrgposed transmission lines

€399£3223(13) =Utility” means any person engaged in any

aspect of the productions storages sales deliverys or
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furnishing of heate electricitys gasy hydrocarbon productss
or energy in any form for ultimate public usee™

Section 3. Section 75-20-203, MCAs is amended to read:

"75-20-203. Certificate transferablees A <certificate
may be transferredy subject to the approval of the
deparement hoards to a person who agrees to comply with the
termssy conditionss and modifications contained therein.™

Section 4« Section 75-20-211y MCAs Is amended to read:

*75-20-211le Application -- filting and contents --
proof of service and noticee (1) (3) An-eppiiecent-for-a
certifireate-shalt-fite-with-the-—departsent--o--vesified an
apphicationy-—tn—-such-—form—-as-—the--poard--by-rote-or-the
department-dy—-order-——preseribesy-~containing-—-the——-Ffollowing
informstton AN APPLICANY SHALL FILE WITH YHE DEPARTMENT AND
DEPARTMENT OF HEALTH & JOINT APPLICATION FOR A CERYIFICATE
UNOER_THIS CHAPTER AND FOR THE PERMITS REQUIRED BY STAYTE AIR
AND MATER QUALITY LAMS IN SUCH FORM A3 IHE BOARD REQUIRES
UNOER  _APPLICABLE _ BULESs COMTAINING THE = FOLLOWING
INFORMATION:

(i) a description of the lgcatlon and of the facility
to be built thereon;

(4i) a summary of any studies which have been made of
the environmental impact of the facility;

(iii) a statement explaining the need for the facility;

{iv) a description of eny reasonable alternate ¥ocstion

-6- HB 883



10
11
12
13
14
15
16
7
18
19
20
21
22
23
24

25

HB OBR3/04

or locations for the preposed facilitys a geperal
description of the comparative merits and detriments of each
location subaitted, and a statement of the reasons why the
primary proposed location is best suited for the facility;
and

IM) _BASELINE DATA _FOR.  THE PRIMARY AND AREASQONMABLE

{¥1) AT _YME APPLICANT®S OPTIONs AN ENYIRQNMENTAL STUCY
BLAN_TQ SATISFY THE REQUIREMENTS OF THIS CHAPTER: AND

tv3(¥II] such other information as the applicant
considers relevant or as the board ANDQ BOARD OF HEALIH by
rule or the department AND DEPARTMENT OF MHEALTH by order
requires REQUIRE.

{b} A copy or copies of the studies referred to In
subsection {(l1){a)(ii) above shall bde filed with the
departmentes if ordereds and shall be available for public
inspection.

{2) An application may consist of an application for
two or more facilities in combination which are physically
and directly attached to each other and are operationally a
single operating entity.

{3} An application shall be accompanied by proof of
service of a copy of the application on the chief--executive

officer-of-each—municipatity-and-the-head-of-each-qgovernment
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and _federal agencigs charged with the duty of protecting the

environment or of planning land use in the area in which any
portion of the proposad facility +s-to may be locateds both

as primarily and as alternstively proposeds apnd op the

(4} The copy of the application shall be accompanied
by a notice specifying the date on or about which the
apptication is to be filed.

{5) An application shall also be accompanied by proof
that public notice thereof was given to persons residing in
the aanécipetirties—-entitied—~to--reecetve--notice--under
subsection-t3y-of-this--section—-by-—the--pubiicstion——-of--a
summary-of-the-sppiicatien—and-the-date-on-or-asbout-which—it
+9---to--—be-—--fited-—in--these--newspapers--as——witi--serve
sgbstentia¥iy-to-inform-those-persons——of--the-~appiications

-8- HB 883
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propased facjlity way he Jocateds by publication of 2
summary _of _the applicatzion in those newspapers thot will
supstantially ioform those persons of the applications

(6} In additions the department mays after filing,
require the applicant to serve notice of the application or
copies thereofs or boths upon such other personsy and file
procf thereofs as the department may deem appropriate.®

Section 5. Section 75-20-213s MCA: is amended to read:

"75-20-213. Amendment-——-—-—- restrictions SUPPLEMENTAL
MATERIAL == AMENDMENTS. ti}-An-spplication-for-an-amendment
of ~an-appiiestion-or-a-certificete-shati-be-in-sueh—-form-ond
contain-—such——+inforsation——as——the—-board-—by--rule——or-the
department--py-—order—-preseribesv——-Notice——-of---such---sn
spplication—sheati-be-given-ss—set—forth—in-{3v—t4)r-ond-t5)
of~F5-20-211v

{23--1f-—en——amendment-to-on—originat-eppiieation-would

resuit-in-a-substantiai-chenge—ef-the-originat——eppiicationy

the--atternotes-—set-forth-in-the-originat-agpiieatiany such
Sych-an-emendment-shalt-be-considered-as-e--new--application
and-a-new-f+ring-fee-shati-be-requireds

-9- HB 883
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Section 6. Section T5-20-214y MCAy is amended to read:

"75-20-214e Notice of intent to files A potential
applicant for a certificate may file a notice of intent to
file an application for a certificate for a facility defined
in ¥5-28~104¢t¥y 15-20-306¢8) 15-20-104{10) &t least 12
months prior to the actual filing of an applications The
notice of intent shall specify the type and size of facility
to be applied fory its preferred locationy a description of
reasonable alternative locationse and such information as
the board by rule or department by order requires. An
applicant complying with this section is entitled to a 5%
reduction of the filing fee required under 75-20-215.%

Section Te Section 75-20-215y MCA, is amended to read:

-12- HB 883
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n75-20-21%. Filing fee —- accountability -- refund --
uses {l1)__LA) A filing fee shall be deposited in the
earmarked revenue fund for the wuse of the department in
administering this chapter. The applicant shall pay to the
department a filing fee with-the-appiicationy based-upeon—the
estimated--cost-—of——the-faciity-according-to-the—dectining
seate-whieh-fotdows AS PROVIDED IN THIS SECTION BASED UPON
IHE __DEPARIMENT'S ESTIMATEQD CQSYIS  QOF PROCESSING THE
APPLICATION UNDER THIS CHAPTERs: QUT WHICH SHALL NOT EXCEED
IME. FOLLOWING SCALE DASED UPON THE ESTIMATED COSI QF THE
EALILITY:

$a3{1} 2% of any estimated cost up to 31 ailtion; plus

+b¥{I1} 1% of any estimated cost over $1 miltion and up
to $20 millioni pilus

te¥(111) 0.5% of any estimated cost over $20 wmillion
and up to $100 million; plus

$4¥{I¥)} 0«25% of any amount of estimated cost over $100
million and up to $300 million; plus

te¥i¥) +125% of any amount of estimated cost over $300
millione

1B8) _A--POFENFIAL-—APPLIEANF-MAY-REEEIVE IHE QEPARTMENT
MAY ALLOW IN XIS DISCRETION A CREDIT AGAINSY THE FEE PAYABLE
UNDER_THIS SECTION FOR THE DEVELOPMENI OF INFORMATION QR
PROVIDING OF SERYICES REQUIRED HERFUNDER OR REQUIRFD FOR
PREPARATION OF AN ENVIRONMENTAL IMPACT STATEMENT UNQER _THE

=13~ HB 883
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AN ACCOUNTING DF ZHE__EAPEMSES JINCURRED IN PREPARING THE
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cast of a proposed facility for tha purpose of calculating a
filiog feaa

t2¥L(4) If an application consists of a combination of
two or more facilitiesy the filing fee shall be based on the
total estimated cost of the combined facitities.

¢3¥[5) The applicant is entitled to an accounting of
moneys expended and to a refund with_interest at the rate of
6% _a_yesar of that portion of the filing fee not expended by
the department in carrying out its responsibilities under
this chaptere A__refund _shall _he made after ajl
admialstrative and judicial resediss have been exhausted by
all parties to the certification proceedingsa

t+43(6) The revenues derived from filing fees shall be
used by the department in compiling the information required
for rendering a decision on a certificate and for «carrying
out its apnd the board's other responsibilities under this
chapter with--respect——to-—the-——facitity--covered-—-by-—~the
certificate-—for-——a-—-period——not—to-exceed-5-years-after-the
certificate——~t3—--issued-——for-——fecitities—-——defined----in
$5-20—104{F 1D - —and-te)-or-not—to—exceed-18-years-after-the

certificate———is—-¢ssyed———for—-facitities——-defined-—-in

F5-268-104 17y tafv-—tdiv-ond-teyuy—gxcept-that-a-minisum-cf g%

-16- HB 883
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Section 8. Section T15-20-216y MCAy is amended to read:
"75-20-216« Studys evaluations and report on proposed
facility -- assistance by other agencies. {1} After receipt
£ 1i . £r { t + AND DEPARIMENT  OF _HEALTH
shall within 38 90 days notify the applicant in writing
that:

+33£33{2) Upon receipt of an application complying

with 75-20-211 through 15-20-215, and this sections the
department shall commence an intensive study and evaluation

of the proposed facility and its effectss considering all

-17- HE 883
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the APPLICABLE criteria listed in 75-20-301 and 75-20-503

AND _TYHE _DEPARTMENT _QF HEALTH SHALL COMMENCE A STUOY TO

-18~ HB 883
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SUBSUANT JO THE AIR AND WATER QUALITY STATUTES ADHINISIERED

BY THE DFPARTMENT OF HEALTH AND ROARD OF HEALTH.
t24{4) Nithin 2-years 3 22 MONTHS following recetdpt

accaptance of an application for a facility as defined in

-19- HB 883
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{a) and (d} of #5-20-104t¥) 15-26-104f8} 15-20-104(10) and
for a facility as defined in (b} and (c) of F5-28~104{¥}
#5-PH-304¢B3 15-20-104{10) which is more than 30 miles in
length and within 1 year for a facllity as defined in (b)
and (c) of 35-20-164¢3} 15-20-10et8y 15-20-104(19} which is
30 miles or less in lengthe the department shall make a
report to the board which shall contain the department's
studies, evaluationss recommendationss other pertinent
documents resulting from its study and evaluations and <the
f+na} an eanvironmental impact statement or analysis prepared
pursuant to the Montapa Enviranmental Policy Acts. if anye.
If the application Is for a combination of two or more
facilitiesy the department shall make its report to the
board within the greater of the lengths of time provided for
in this subsection for either of the facitities.

£3445) The departments of heatth-—and--environmental
seiencesy highwayss community affairsy fish and games s5tate
landss cexenues and public service regulation shall report
to the department information relating to the impact of the
proposed site on each department's area of expertise. The
report may include opinions as to the advisability of
grantings denyings or wmodifying the certificate. The
department shall allocate funds obtained from filing fees to
the departments making reports to reimburse them for the

costs of compiling information and issuing the required

-20- HB 883
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reporte”

SECTION 9o SECTION 75-20-217, MCA. IS _AMENDED I0 READ:

n75-20-217« Voiding an applications An application may
be voided by the department for:

{l1) any material and knowingly false statement in the
apptication or in accompanying statements or studies
required of the applicant;

(2) failure to file an application in substantially
the form and content required by this chapter and the rules
adopted thereunder; or

{3y failure to deposit the filing fee with-—-the
epp¥ication as required-by proyided in T5-20-215."

Section 10. Section T5-20-218y MCAsy is awended to
read:

»75-20-218. Hearing date —— location_-=_degartesnt to
act as staff —— hearings to be held Jointlye (il Upon
receipt of the department*s report submitted under
75-20-216+ the board shall set a date for 3 hearing to begin
not more than 120 days after the receipt. Except for those
hearings involving applications submitted for facilities as
defined in (b)) and (c) of F5-28-164¢3) FS-2p-184¢H3
15-20-104(10})y certification hearings shall be conducted by
the board in the county seat of Lewis and (lark County or
the county in which the facility or the greater portion

thereof is to be located.

-21- HB 883
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state alr and water qualify agenciesa®™

Section—tév--Section-~35-20-219y—-HEAy--F9——amended-—to
reads

"35-28-219v--Hesring--on-~-enendment—-of opplieation
certificoter {33 En—-sn--epplication-for-an-amendment-of-o
ecertificatey—-the-board-shatt-hotd-—a--hearing--in--the--same
manner--ss-~a--hearing--+3-—hetd--on—-an--epplicetion--for-a
certifreate-+f :hg;hgn:ﬂ:ﬂggg:.tng:;:nn: the-proposed-change

n-the-fecitity-wontd-resuit-in-any-meteriad-+nerease—i+n-sny

-22- HB 883
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environmentat-impact-of-the-fac i+t tty-or-s-sudstantisl-change
in-the-tocation-of-ali-or-s—portion-of--the--facii+ty--other
than—-~as--provided-—in——the—-asiternates--set--forth--tn--the

applicatione

®*75-20-219« Heeoring---on-—-amendment--of--applications

Amendments to_ a3 certificates 6n--en--sppiiceatien--for--an
amenduent--of--e-certificoatev-the-board-shoeii-hetd-a-hearing

+n-the-same-manner-as—a-hedring-is-heid--on--an--appiication
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for-~a--certificate-—+f-—the-proposed-change—in-the-facttity

woudd-resutt-in—any-setertoi-inerease—in--any-—environmentat

mpact-——of-—the—-facitity-—or--a--substentiat-—change-in-the

}ocotion-of-att-or-e-portion-of-the-factiity-other--than--es

provided-in—the-aiternates-set-forth—in—the-appiications (1)
ithin 30 d £ ti ¢ I ifi

i i ¢ f h in 15-20-213(1} includi .

all_ . ¢ ; Lr iginal i I
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Section 12« Section 75-20-220s MCAy is amended to
read:

"#15-20-220-. Hearing examiner L restrictions__——
duytiese (1) If the board appoints a hearing examiner to

condyct any certification proceedings under this chaptery

the hearing examiner may not be a member of the board ory an

employee of the departmentss or 3 member or employee of a2
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the _hoards does .not exceed %2 % calendar sonths upless
extended by the hoard for good causeas

+233011) THE BOARD (R HEARING EXAMINER MAY MWAIVE all QR
A PORTION OF THE PROCEOURES SET. FORTH _IN __SUBSECTIONS (2}
IHROUGH £36% (B) OF THIS SECTION TO EXPEQITE THE HEARING EQR
EACEEIFY-—--DEFINED-—FN--SUBSECTIBNS--433¢BY~~AND--$33¢E3--OF
15-20-204y 4 FACILIYY MMEN THE _OQEPARIMENT _HAS _RECOMMENDED
APEROYAL OF A FACILITY AMD NO CRJECTIONS HAYE BEEN FILED.®

Section 13« Section 75-20-221y #MCAy is amended to
read:

"75-20-221. Parties to ecervificotion-—-proceeding
PROCEEDINGS -— waiver————-attpraey-generni. (1} The parties
to a certification proceeding QR TO A PROCEEDING INWOLYING
IHE ISSUANCE OF A DECISIONs OPINIONs. GROER. CERTIFICATIONS
OR__PERMIT BY THE_ _BOARD OF HEALTH UMDER THIS CHAPIER may
include as _active parties:

{a) the applicant;

(b) each monicipatity political eotity and government
agencys _INCLUDING JHE DEPASIMENT _DF HEALIHe entitled to

receive service of a copy of the application under

-29- HB 883
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75-20-211(3);

{c) any person restding-in-a-municitpstity entitlied to
receive service of a copy of the application under
15-20-211({5);

{d) any nonprofit organization INIERESTEP—-—FN-—RND
AFFEEFER-DY-FHE-APPLICATION-ANO-WHIEH-35 formed in whole or
in part to promote conservation or patural beauty; to
protect the environments personal healthy or other
biological values; to preserve historical sites; to promote
consumer interests; to represent commercial and industrial
groups; or to promote the orderly development of the areas
in which the facility is to be located; or

{e) any othér interested person mha--astahtiishas-—an
inteeeat--ino—the-procesding AEEEEIEA-AY-IHE-APPEICATION HHO
ESIABLISHES AN INTEREST IN THE PROUCEEDINGYa end

tfy--the—departmentst-and

tg¥-- -

£2) _THE DEPARTMENT SHALL BE AN ACTIVE PARTY IN ANY
CERTIFICATION PROCEEDING IN WHICH THE DEPARTMENY RECOMMENDS
DENIAL OF alLL OR A PORYION OF A EACILIIYs

t23(3) Ibe parties to a certification _proceeding way
party referred to in._Abls (C)s (dis or (e} of subsection
Lila

t2¥£33{4) Any party identified-in-{byiv-tey--tdyy--and

=~30- HB 883
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tey--of-subsection-t1y waives his thg right to be a party if
he fhe party does not participate eradty—-et jn the hearing
before the board QR THE BOARD OF HMEALIHe

Section 14. Section T5-20-222¢ MCAy is asended to

reads:

*75-20-222. Record of hearing -- procedure -- rules of
evidence - bur den of proof. (1) Any studiesy
investigationss reportss or other documentary evidencey
including those prepared by the departments which any party
wishes the board to consider or which the board itself
expects to utilize or rely upon shall be made a part of the
recorde

{2} A record shall be made of the hearing and of all
testimony taken.

t3--Except-as-expressty-podified-ia-75-20-220x Fhe the
contested-cose--procedures——of-—the--Montano--idministrative
Procedure-—Act--shali—-epply--te--the-—-hesringy--except—that

neither-comeon—isw-nor--statutery--rotes——of-—evidence--need

-3]- HB 883
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apptys—-~Fhe~-board-—mey—-make--rultes--designed--to--exciude
repetitivey-redundonty-or-irretevant-testinonys

+44131 In a certification proceeding held under this
chaptere the applicant bhas the burden of showing by clear
and convincing evidence that the application should be
granted and that the criteria of 75-20-301 are met.

{4) _ALL PROCEEDINGS UNDER THIS CHAPTER ARE GOYERNED BY
IHE _PRDCEDURES SET FORYH IN THIS CHAPTERe THE PROCEDURAL

BOARDS"™

Section 15. Section 75-20-301, MCA, is amended to
read:

®75-20-30le Decision of board -- findings necessary
for certifications (1) Within 98 £0Q days after the-}est—-day
of-the-hearingy submission of tha _recommended  decision by
the bearing __examiners the board shall wmake coamplete
findingss issue an opiniony and render a decision upon the

records either granting or denying the application as filed

-32- HB 883



10

11

12

13

14

15

16

7

18

19

20

21

22

23

24

25

HB 04383/04

or granting it upon such termss conditions, or modifications
of the constructions operation; or maintenance of the
facility as the board considers appropriates

{2) The board may not grant a certificate either as
proposed by the applicant of as modified by the board uniless
it shalil find and determine:

{a} the basis of the need for the facility;

{b} the nature of the probable environmental impact;

(c) that the facility represents the ainimum adverse
environmental impacty considering the state of available
technology and the nature and economics of the varlous
alternatives;

{d) each of the criteria listed in 75-20-503;

{e) in the case of an electricy gass or liquid
transmission line or aqueduct:

(i) what party if any, of the line or aqueduct shall
be located underground;

tii) that the facility is consistent with regional
plans for expansion of the appropriate grid of the utility
systems serving the state and interconnected utility
systems; and

{iii) that the facility will serve the interests of
utility system economy and reliability;

{f) that the location of the facility as proposed

conforms to applicable state and local laws and regulations

~33-~ HA 883
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issued thereunders except that the board may refuse to apply
any local Jaw ur regulation if it finds thats as appltied to
the proposed facilitys the law or regulation is unreasonably
restrictive in view of the existing technologys of factors
of cost or economicsy or of the needs of consumersy whether
located inside or outside of the directly affected
government subdivisions;

{g) that the facility will serve the public interest,
conveniencey and necessity; and

th) thet—-duiy--suthorired-state-nir-and-water—qualiey
agencies-hove-certified—that-the-prepesed—faciitty-—witi-—-net
viotate---state-——and-—federotiy—estabi+ashed--stondards——and
+aplementetion-planse-Fhe-judgunents-ef-duty-~suthorized--air
and--water--quaility-agencies-sre-conclusive-on-ali-queastions
related-to-the-satiafection-of-state--and--federal——air—end
water-—-quatity--stendeardsv JHAT THE DEPARTMENI OF HMEALTH OR
ACARD OF HEALTH HAYE ISSUED A DECISION. OQPIMION. QOROER,
CERTIFICATION. Of PERMIT AS REQUIRED BY F5—20-2i6¢ey
15-20-216(33a

{3) 1n determining that the faciltity will serve the
public interests conveniencey, and necessity under subsection
(2){3) of this sectionsy the board shall consider:

(38) the items listed in subsections (2)(a) and (2}(b)
of this section;

{b) the benefits to the applicant and the state

=34- HB 883
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resulting from the proposed Facility;

{c) the effects of the economic activity resulting
from the proposed facility;

(d) the effects of the proposed facility on the public
healthy welfares, and safety;

{e} any other factors that it considers relevante

(%) Considerations of needy public needs or public

convenience and necessity and demonstration thereof by the

applicant shall apply only to utility facltities,

Section 16. Section 75-20-302y MCAy is amended to

read:

=35~ HS 883
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*75-20-302« Conditions imposed. if the board
determines that the 1location of all or a part of the
proposed facility should be modifieds it may condition its
certificate upon such modificationy provided that the
sunieipatties——eand persons residing theredn jn the area
affected by the wsodification have been given reasonable
notice of the modification.”

Section 1T Section 75-20-30%4y MCAy is amended to
reads

*75-20-304. MWaiver of provisions of certification
proceedingse ty~—Any-—-of-—the——provisions—described——in
#5-28-2+6-through-15—-26~222-and—this-part-may-be-——watved--by
the-—-board-for-geod—cause-shown-with-respect—to-appiications
fiited-bdefore—danuary-tv-19¥S5s-applications-for-—certificates
under-this-sabsection-must-be-promptiy-fiteds

t2¥{11 The board may waive compliance with any of the
provisions of 75-20-216 through 75-20-2225 _15-20-50%1x and
this part if the applicant makes a clear and convincing
showing to the board at a public hearing that an immediater
urgent need for a facility exists and that the applicant did
not have knowledge +that the need for the facility existed
sufficiently in advance to fully comply with the provisions
of T75-20-216 through 75-20-222s 75-20-50le and this part.

+34{2) The board may waive compliance with any of the

provisions of thls chapter upon receipt of notice by a

-36- HB 883
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utitity or person subject to this chapter that a facility or
associated facility has been dJdamaged or destroyed as a
result of firey floody or other natural disaster or as the
result of insurrections ware or other civil disorder and
there exists an immediate need for construction of a new
facility or associated facility or the relocation of a
previcusly existing facility or associated facility in order
to promote the public welfare.™

Section 18« Section 7T5-20-401s MCAy is amended to
read:

"15-20-401« Additional requirements by other
governmental agencies not permitted after Issuance of
certificate -- exceptionses (1) Notwithstanding any other
laws no state or regional agency or municipality or other
focal government may require any approvals consents permit,
certificatesy or other condition for the construction,
operations or maintenance of a facility auvthorized by 2
certificate issued pursuvant to this chapters except that the
state air and water quality agency or agencies shall retain
authori tyz=--exeinding--the-anthority-to-conduct_hearinga-and
issue-permits-other-than-sa-herain-providedy which they have
or may be granted to determine compliance of the proposed
facility with state and federal standards and implementation
plans for alr and water quality and to enforce those

standardsse
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L2} This chapter does not prevent the application of
state laws for the protection of employees engaged in the
constructions operations or maintenance of a facility.®

Section 19« Section 75-2M0-402y MCAy is amended to
read:

"75-20-402. Monitoring. The board emndy the departmentys
apd--the-atete-gir-ond-water-ouetity-agenties IHE DEPARTMENT
DE_HEALTHs AND THE _BOARD OF HEALIH shall wmonitor the
operations of all certificated facilities for assuring
continuing compliance with this chapter and certificates
Issued hereunder and for discovering and preventing
noncompliance with this chapter and the certificates. Ihe
agplicant shail _pay all exganses related to the monitoring
plan_establisbed in subsection f(33{allv) of 75-20-303 to the
axtent federal funds AVAILABLE FOQR THE = FACILLIYY. AS
REIERMINED QY IHE DEPARTMENT. OF HEALTH: baye not been
provided for such purposes.®

Section 20. Section 75-20-406, MCA, is amended to
read:

®15-20-406. Judicial review of board decisions. (1) Any
actiye party as defined in 75-20-221 aggrieved by the final
decision of the board on an application for a certificate
may obtain judicial review of thet decision by the filing of
a petition in a8 state district court of competent

jurisdiction.
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{2) The judicial review procedure shall be the same as
that for contested cases under the Montana Administrative
Procedure Act.”

Section 2le Section 15-20-408y MCAy s amended to
read:

*715-20-408. Penalties for violation of chapter --
civil action by attorney general. (1} (a) Whoever commences
to construct or operate a facility without first obtaining a
certificate required under 75-20-201 or a waiver thereof
under ¥5~-26-38443y 15-20-304(2); having first obtained a
certificates constructsy operates.'or maintains a facillity
other than in compliance with the certificate; violates any
other provision of this chapter or any rule or order adoepted
thereunder; knowingliy submits false informatlion in any
reporta_lfi-ygar_plan or application required by this chapter
or rule or order adopted thereunder; or causes any of the
aforementioned acts to occur shall be liable to a <civil
penalty of not more than $10+000 for each violation.

(b) Each day of a continuing violation shall
constitute a separate offense.

{c) The penalty shall be recoverable in a civil suit
brought by the attorney general on behalf of the state in
the first district court of Montana.

(2) whoever knowingly and willfully viclates

subsection (1) shall be fined not more than $10+000 for each
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violation or imprisoned for not more than 1 years or bothe.
Each day of a continuing violation shall constitute a
separate offenses

{3) In addition to any penalty provided in subsections
(1) or {2)s whenever the department determines that a person
is violating or is about to violate any of the provisions of
this sectiony it may refer the matter to the attorney
general who may bring a civil action on behalf of the state
in the first district court of Montana for injunctive or
other appropriate rellief against the violation and to
enforce this chapter or a certificate issued hereunder. Upon
a proper showings a permanent or preliminary injunction or
temporary restraining order shall be granted without bond.

{4) The departmsent shall also enforce this chapter and
bring legal actions to accomplish the enforcement through
its own legal counsele.

{5} A1l fines and penalties collected shall be
deposited in the earmarked revenue fund for the use of the
departeent in administering this chapter.®

Section 22. Section 715-20-501y M{Ay is amended to
read:

®75-20-501. Annual long-range plan submitted --
contents -- available to publica (1) Each utility and each
person contemplating the construction of a facility within

this state in the ensuing 10 years shall furnish annually to

~40- HB 883
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the department for its review a long-range plan for the
construction and operation of facilitiess

{2) The plan shall be submitted on April 1 of each
year and shall include the following:

{a) the general 1locationy sizZes and type of all
facilities to be owned and operated by the utility or person
whose construction is projected to commence during the
ensuing 10 yearss as well as those facilities to be removed
from service during the planning period;

{b) in the case of utility facilitiess 8 description
of efforts by the utility or person to coordinate the plan
with other utilities or persons s0 as to provide a
coordinated regional plan for meeting the energy needs of
the regionj

c) a description of the efforts to involve
environmental protection and land use planning agencies in
the planning processsy as well as other efforts to identify
and minimize environmental problems at the earliest possible
stage in the plamming process;

{d} projections of the demand for the service rendered
by the utility or person and explanation of the basis feor
those projections and a description of the manner and extent
to which the proposed facilities will meet the projected
demand; and

(e) additional information that the board by rule or
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the department on its own initiative or upon the advice of
interested state agencies might request in order to «carry
out the purposes of this chaptere

{3) The plan shall be made available to the public by
the department. The utility or person shall give public
notice throughout the state of its plan by filing the plan
with the environmental quality councils the department of
health and environmental sciences:» the department of
highwayss the department of public service regulationsy the
department of state lands, and the department of comsunity
affairsa. Citizen environmental protection and resource
planning groups and other interested persons may obtain a
plan by written' request and paysent therefor to the
departmente.

18} & rural _electric cgoparative msay furnish the
departgent with a copy gof the long-range —plan and 2-year
work _plan required _to _be completed under federal rural

Section 23. Section 75-20-503y MCAy is amended to

read:
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*75-20~503« Environmental factors evaluated. In
evaluating long-range plansy conducting 5-year site reviewss
and evaluating app!lcations for certificates, the poard and
departaent shall give consideration to the following list of
environmental factorsa where applicahjes and may by rule add
to the categories of this section:

(1) energy needs:

(a} growth in demand and projections of nead;

{b} availability and desirability of alternative
sources of energy;

{c} availability and desirability of alternative
sources of energy in lieu of the proposed facility;

(d) promotional activities of the utility which may
have given rise to the need for this facility;

{e) socially beneficial uses of the output of this
facilitys including its uses to protect or enhance
environmental quality;

{f) conservation activities which could reduce the
need for more energy;

(g) research activities of the wutility of new
technology available to it which might minimize
environmental impact;

(2} land use impacts:

{a) area of land required and ultimate use;

(b) consistency with areawide state and regional land
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use plans;

(c) consistency with existing and projected nearby
land use;

{d) alternative uses of the site;

{e} impact on population already in the area,
population attracted by construction or operation of the
facility itself;

{f) impact of availability of energy from this
facility on growth patterns and population dispersal;

{g) geologic suitability of the site or route;

{h) seismologic characteristics;

{i) construction practices;

{Jj) extent of eroslions scourings wasting of lands both
at site and as a result of fossil fuel demands of the
facility;

{k) corridor design and construction precautions for
transmission lines or aqueducts;

{1) scenic impacts;

(m) effects on natural systemss wildlifes plant life;

tn) impacts on important historic architectural,
archeologicals and cultural areas and features;

(o) extent of recreaticn opportunities and related
compatible uses;

{p) public recreation plan for the project;

(q) public facilities and accommodation;

44 HB 883
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{r} opportunities for jJoint use with energy~intensive
industries or other activities to utiliZe the waste heat
from facilities;

{3) water resources impacts:

{3} hydrologic studies of adequacy of water supply and
impact of facility on streamflows lakess and reservoirs;

{b) hydrologic studies of impact of facilities on
groundwater;

{c) <cooling system evaluationy including consideration
of alternatives;

{d)} inventory of effluents, including physicals
chemicals biclogicaly and radiological characteristics;

e} hydrologic studies of effects of effluents on
receiving waterss including mixing characteristics of
receiving waterss changed evaporation due to temperature
differentialse and effect of discharge on bottom sediments;

(f) relationship to water quality standards;

1g) effects of changes in quantity and quality on
water use by otherss including both withdrawal and in situ
uses;

[h) relationship to projected uses;

(i) relationship to water rights;

(j) effects on plant and animal lifes including algaers
macroinvertebratesy and fish population;

{k) effects on unique or otherwise significant
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eCcosysteasSs esgey wetlands;

{1) monitoring programs;

(4) air qualtity impacts:

{a) meteorology--wind direction and velocitys ambient
temperature rangess precipitation valuesy inversion
occurrences other effecys on dispersion;

{b) topography--factors affecting dispersion;

(c) standards in effect and projected for emissions;

{d) design capability to meet standards;

(8) emissions and controls:

{i) stack design;

{ii) particulates;

{ili) sulfur -oxides;

liv) oxides of pnitrogen; and

{v) heavy motals, trace elements, radioactive
materialsy and other toxic substances;

{f) relationship to present and projected air quality
of the area;

(g) monitoring program;

{5} solid wastes imwpeect jmpacts:

fa) solid waste inventory;

(b) disposal program;

(¢} relationship of disposal practices to
environmental quality criteria;

(d) capacity of disposal sites to accept projected
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waste loadings;

(6) radiation impacts:

{a) land use-contro'ls over development and population;

{b) wastes and assocliated disposal program for solidy
liquide radiocactives and gaseous wastes;

{c) analyses and studies of the adequacy of
engineering safeguards and operating procedures;

{d) wmonitoring-—adequacy of devices and sampling
techniques;

(7)) noise impacts:

{a} construction period level¥s;

{b} operational levels;

(c) relationship of present and projected noise levels
to existing and potential stricter noise standards;

{d) monltoring—-adequacy of devices and methods."

Section-23v—-5ection-F5-2-2itv-NEAv-+9-omended-to-read+

"35-2-2ttv-—Permice--for--constructiony—--+nateitationy
atterationy—~or-—usee———tiy-Fhe-department-sheli-provide—for
the-issuencey--suspensionvy--reveocationy—-and--renewel--of--e
permit-issved-under—this-sectiony

t2y~~Not-tater—than-109-deyas-before-construction—begins
of--any--machinevr——equipmenty-—devicer-or-focittity~which—the
board-finds-may-directiy—or-indirectiy-cause—-or--contribute
to-—-atr--potiutien—or—whrich—+s-intended-primority—to-prevent

er-controt—the—emission-of-atr—potivtants-and-not-tater—than
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128-deys-before—instetiationy-etteretiony-er—use-bheginsy-the
ouner--or--operstor——sheti-—fite-—with--the--department--the
approprinte--permit—application-on-forms-evaitable-from—the
departaents
133-~Fhe-deportment-mayy-for-good--ceuse——showny-—~watve
the--provisions--ef--subsection——{2}-—or—-shorten——the--time
required-for-fiting-the—appropriote-appiicationsy
t4)--Fhe-deportaent-shal}-require—that-appiieations-for
permits-be—aceompanied-by--any——plensy--specificationsy—-and
ether-information-it-constders-necessaryy
+5)r—-An——apptication-—ia-not—considered-fited-untili-the
appticant-has-submitted-ait-information——end—-conpieted——oiti
epplication-forms-required-by—subseetions-{2}v-t3v—and—t4}w
Howeverv-—if-the—department—faits—to-notify-the-appiicent—in
writing-within-3e-deys-efeer—the—-purported-—fiting--of-—an
app%fea!+on--thst—the-epp¥+ect+en—+s-+neonp4ete-end-5a+4s-to
}ist——the--reasons——why-—the---apptication---ira-—-considered
inconpletey--the--appiication—-+s-considered-fited-as-cf-the
date-of-the-purported—fitings
t+64--Hhere—en-appiication-for--s——permit-—requires——the
compiriation——of-~an-eavironmentel-impact-statenent-under-the
Montana--Environsental-—-Potiey-—Acty-—the—-department——sheit
noe+f7—-the-—opp4+eent—-én-—-féting---+th&n——iee—days-ef-the
receipt-of-a-f+ted-appiieationy--a3--defined——in--subsestion

+5¢y—-of-the-npproval-or-deniat-of-the-appticotionv-Howevery
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where-an—appltication—does—not—require—the-comptiation-of--an
environmentsi-—impact-stotementy-the—department-sheli-noti’y
the-applicant-in-writing-within-68-days-of-the-recetpt-of--o
filed-~applicetiony—-a3--defined--in~-subsecetion-t5rv—of-the
approval-or—deniat-of-the-opptications
£33--shen-—the--department ——approves-—-or-—-denies-~--the
appiication-for-a-peratt-under-thio-sectiony-a—person—who-is
jointiy--or—severatty-adversely-affected-by-the-departaentts
dectaion-may-requesty-within-1i5-days—-after--the--department
renders——ita-—decistonv--upon--affidavit—-setting-—Forth-the
grounds-therefory-o-hearing--before——-the-—-boarde—-A--hear+ng
sheti---be—--hetd---under--the--provisions—~of--the--Montens
ddministretive-Procedure-Acts
t83—-Fhe-departmentis-decision-on——the--appit+ecation-—-+s
not—-finat--untess--i5--days--heve-—elapsed——-ond-there-i+s-no
request—for-a-hearing-under-this-sectionv-—Fhe--Ffiting-~-of--a
request-—for--a——hearing-postpones—the—effeceive-date—of-the

departnentt s-deciston-untii-the—coenciuston——of-—the—-hearing

and-+ssuance-of-a-finat-deciston-by-the-bosrds

NEW_SECTIONs Section 24 Order not stayed by appeal

- stay or suspension by court - Timitationse.
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Notwithstanding any coentrary provision in the 1lawe the
pendency of an apgeal from a board order does not
automatically stay or suspend the operation of the ordere.
During the pendency of the appeals the court may upon motion
by one of the parties stay or suspends in whole or in parts
the operation of the board's orders on terms the court
considers juste The court®s action must be in accordance
with the practice of courts exerclising equity Jurisdictions
subject to the following llimitations:

{l1) No stay may be granted without notice to the
parties and an opportunity to be heard by the courte

{2} No board order may be stayed or suspended without
finding that irFeparable damage would otherwlse result to
the party seeking the stay or suspensions and any other stay
or suspension of a board order must specify the nature of
the damages

NEM SECTION, Section 25« Surety bond -— other
security. If an order of the board is stayed or suspendeds
the court wmey HKuYSE MAY require a bond with good and
sufficient surety conditioned that the party petitioning for
review answer for all damages caused by the delay in
enforcing the order of the boardi EXCEPT THAY THE COSY QF
IHE BOND TS _NOT CHARGEABLE YO THE APPLICANT AS PARY _QF THE
EEE. If the party petitibning for review prevails upon final

resolution of an appealy he does not forfeit bond nor is he
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responsible for damages caused by delay.

SECTION 26a Waiver of baseline data requirement if
existing contracte The department may In its discretion
waive the requirement that baseline data for the primary and
reasonable alternate loactions be submitted with an
application under 75-20-211(1){a)(v) in those cases in which
the applicant hase prior to July 1y 19794 entered into a
contract with the departaent to compile Dbaseline
information.

Section 2Te Codification. It is the intent of the
legislature that sections 24 and 29 become an integral part
of Title 75y chapter 20y MCAy and that the provisions of
that chapter apply to sections 24 and 25.

Section 28. Repealer. Sections 75-20-1101 through
75-20-1105y MCAy are repealed.

-End-
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46th Legislature HB 0883/04 HB 0883/04
1 HOUSE BILL HO. B83 1 {1} "Addition thereto"™ means the installation of new
2 INTRODUCED BY BARDANOUVEs SCULLY 2 sachinery and equipment which would significantly change the
3 3 conditions under which the certificate was Issuedes
4 A BILL FOR AN ACT ENTITLED: ™AN ACT TO GENERALLY REVISE THE 4 (2)_"Application® _means _an___application _for __a
5 LAW RELATING TO MAJOR FACILITIES AND SITING; AMENDING 5 certificate submitted _in accordance with this chapter and
& SECTIONS F5-2-23%» T15-20-103, 75-20-104+ T5-20-203, 6 the rules adopted hereundera
1 75-20~211s 75-20-213 THROUGH 75-20-216, 75-26-230x-15-R8-2268 7 +24{31 ™“associated facilities® jncludes but is not
8 15220-217  THROUGH  75-20-222, 75-20-301, 15-20-302, 8 limited to transportation 1links of any kindsy aqueductss
9 75-20-304s  75-20-401y  T5-20-402s T5-20-406s 75-20-408, 9 diversion dams, transmission substationsy storage pondss

1o 75-20-501s AND T75-20-503, MCA; AND REPEALING  SECTIONS 10 reservoirsy and any other device or equipment associated

i1 75-20-1101 THROUGH 75-20-1105s HCA.* 11 with the production or delivery of the energy form or

12 12 product produced by a facilitys except that the tera does

i3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 13 not include a facilitys

14 Section le« Section 75-20-103y MCAs is amended to read: 14 t33(4] "Board"” means the board of natural resources

15 "75-20-103. Chapter supersedes other laws or rulesas 15 and conservation provided for in 2-15-3302.

16 This chapter supersedes other laws or regulations gxtept _as 16 {5)  "BOARD OF JEALTH"_ _MEANS THE BOARD OF WEALTH AND
17 provided in 1%-20-40le If any provision of this chapter is 17 ENYIRONMENTAL SCIENCES PROVIDED FOR IN 2~15-2104
18 in conflict with any other law of this state or any rule 18 t43483(6) “Certificate® means the certificate of
19 promulgated  thereundery this chapter shall govern and 19 environmental compatibility and public need issued by the
20 control and the other law or rule shall be deemed superseded 20 board under this chapter that s required for the
21 for the purpose of this chapter. Agpepdments to this chagter 21 construction or operation of a facility.

22 shall bave the same effecte" 22 5363171 "Commence to construct™ means:?

23 Section 2. Section 75-20-104y MCAs is amended to read: 23 {a) any cltearing of landy excavations constructions or
24 ®75-20-104. Definitionse In this chapters unless the 2% other action that would affect the environment of the site
25 context requires otherwise the following definitions apply: 25 or route of a facility but does not mean changes needed for

HB 883

Correc %o/ /f?g:w a////&ﬁ/ﬁ? //0/5/ /j//’// -



-~ 0w o W

-]

10
i1
12
13
14
15
16
17
18
19
20
21

22
23

24

25

L~

HE 0883/04

temporary wuse of sites or routes for nonutillty purposes or
uses in securing geological datay, including necessary
borings to ascertain foundation conditions;

{b}] the fraéturing of underground formations by any
means if such activity Is related to the possible future
developmant of a qgasification faciltity or a facility
employing geothermal resources but does not include the
gathering of geological data by boring of test holes or

other underground investigatione or

explorations
expearimentation;

{c) the commencement of eminent domain proceedings
under Title 70y chapter 30y for land or rights—of-way upon
or over which a facility may be constructed;

{d) the relocation or upgrading of an existing
facility defined by (b) or (c) of subsection ¢33 £83% f(10]}»
including upgrading to a design capacity covered by
subsection ¥ t#3 ()lQ)(b}s @xcept that the term does not
include norsal maintenance or repair of an existing
facilitye.

t63£2% () *Department® means the department of natural
resources and conservation provided for In Title 24 chapter
15y part 33,

CEALTH AND ENVIRONMENMTAL SCIENCES PROVIDED FOR JIN VITLE 24
CHAPTER 155 PARY 21a
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t#4£83(103 "Facility" means:
(a) each plant, unite or other facility and
associated facilitiesy except for oil and gas refineriesy
designed for or capable of:

{i}) generating 50 megawatts of electricity or more or
any addition thereto (except pollution control facilities
approvad by the department of health and environmental
sciences added to an existing plant) having an estimated
cost in excess of $250,000;

{ii) producing 25 million cubic feet or mare of gas
derived from coal per day er—mere or any addition thereto
having an estimated cost in excess of $250,000;

(ifi) producing 25,000 barrels of liquid hydrocarbon
products per day or more or any addition thereto having an
estimated cost in excess of $250,000;

(iv} enriching uranium minerals or any addition thereto
having an estimated cost in excess of $250+000; or

{v) utilizing, refininge or converting 500:000 tons of
ceal per year or more or any addition thereto having an
estimated cost in excess of $250,000;

({b) each electric transmission 1line and associated
facilities of a design capacity of more than 69 kilovolts,
except that the term does not include an electric

transmission line and associated facilities of a design

capacity of 230 kilovolts or less and 10 miles or less in

e HB 883
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Section 12 Section 75-20-220y MCAy is amended to
read:

®75-20-220e Hearing examiner - restrictions ==

dutijes. (1} If the board appoints a hearing examiner to
conduct any certification proceedings under this chapter,
the hearing examiner may not be 2 member of the board ory an
employee of the departmentv: 0r 3 member or employee of a
duty-sutherized-stote-—oir——and--water--gquality--ageney IHE
QEPARTMENT OF HEALTH OR RBCARD OF HEALTHe A hearing examinera
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exhibits _and any documents that the board itself wishes to
use or rely oo shall be submitted and served in like manners
at_least 20 days prior to the date set for the hearings for
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March 22, 1979

SENATE STANDING COMMITTEE REPORT
(Natural Resources)

That House Bill No. 883, third reading bill, be amended as follows:

l. Title, lines 6 and 7.
Following: “SECTIONS" on line 6
Strike: "75-2-211;"

Following: "75-20-218" on line 7
Insecrt: ™, 75~-20-220"

2. Page 2.

Following: line 15

Insext: "(5) "Board of health® means the board of health and
environmental sciences provided for in 2-15-2104."

Renumber: subseguent subsections

3. Page 3.

Following: line 19

Insert: 7(9) "Department of health"™ means the department of health
and e;:lronmental sciences provided for in Title 2, chapter 15,
part " -

Renumber: subsequent subsections

4. Page 5, lines 3 through 6.

Following: ™energys® on line 3

Strike: remainder of line 3 through line §
Insert: "."

5. Page 6, lines 5 through 9.

Following: "(a) on line S

Strike: remainder of line 5 through "information® on line 9

Insert: "An applicant shall file with the department and
department of health a joint application for a certificate
under this chapter and for the permits required by state
air and water quality laws in such form as the board requires
under applicable rules, containing the following information®

6. Page 6, line 20.
Strike: "and"
Insert: “(v) baseline data for the primary and reasonable
alternate locations;
(vi) at the applicant's option, an environmental study
plan to satisfy the requirements of thias chapter; and®
Renumber: subsequent subsection

7. Page 6, line 22.

Pollowing: “boara”

Insert: "and board of health"
Following: “department®

Ingert: “"and department of health”

8. Page 6, line 23,
Following: 1line 22
Strike: ‘"requires"
Insert: “require”
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9. Page 7.
Strike: 1line 17 in its entirety
Renumber: subsequent subsections

10. Page 7.
S8trike: 1line 24 in its entirety

11. Page 8, line 19 through line 17 on page 9.
Pollowing: “75-20-213." on line 19 of page 8
Strike: remainder of line 19 through line 17 on page 9
Insert: “Bupplemental material -- amendments.

{1) The applicant wmay, after an application is accepted,
subnit supplemental material in a timely manner as reques
by the department or as offered by the applicant to explain,
support, Or provide detail with respect to an item described
in general texms in the original application without filing
a_formal application. for an amendment. - -

{2) (a} The board may approve a change in the location,
design, or operation of a facility described in a certifi-
cate after it is issued if it is demonstrated by the applicant
that such change:

(i} results from requests of landowners upon whose pro-
perty the facility is or would be located;

(ii) results from regquirements of other government agencies;

{iii) results from compliance with a condition in the
certificate; or

(iv) would provide less environmental impact,

{b} Such change may be approved by the Board without a
formal application for an amendment which approval may be
given upon such terms, conditions, or modifications as the
Board considers appropriate. The Board's approval shall be
made after reasonable notice.

(3) A change in an application after it is accepted, or
& change in a certificate after it is issued, other than as
set forth in (1) and (2) of 75-20-213 shall require a formal
application for an amendment, which shall be in such form
and contain such information as the department by rule or
order prescribes and be accompanied by a filing fee based on
the estimated cost of reviewing the application for an amend-
ment. The Board's decision on an application for an amend-
ment shall be made following reasonable notice and shall be
made within six months following receipt of such applica-
tion which may be extended for good cause.®

12. Page 10, line 7.
Pollowing: "(1)"
Insert: " (a)"

13. Page 10, lines 10 through 12.

Following: “eppitcetiony” on line 10

Strike: remainder of line 10 through "follows" on line 12

Insert: "as provided in this scction based upon the depart-
ment's estimated costs of processing the application under
this chapter, but which shall not exceed the following scale
based upon the estimated cost of the facility”
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14. Page 10, line 13.

Strike: "(a}"®

Insert: "({i)"

Redesignate: subsequent subsections accordingly

15. Page 10.

Following: 1line 21.

Insext: “{b) A potential applicant may receive credit against
the fee payable under this section for the development of
information or providing of services required hersunder or
réequired Tor preparation of an environmeontal impact svace-
ment under the Montana or National Environmental Policy Acts.
The applicant may submit the information to the department
together with an accounting of the expenses incurred in pre-
paring the information; the department shall then evaluate
the applicability, validity, and usefulness of the data and
determine the amount which may be credited againat the
filing fee payable under this section. Upon 30 days' notice
to the applicant, this credit may at any time be reduced if
the department determines that it is necessary to carry out
its responsibilities under this chapter.”

16. Page 10, line 22 through 1line 8 on page 11.

Following: "{(2){a)” on line 22 .

Strike: remainder of line 22 through line 8 on page 11

Insert: "The applicant may enter into a contract with the de-
partment for the development of information, provision of
services and payment of fees and costs required under this
chapter. The contract may continue an agreement entered into
pursuant to 75-20-106. The amount paid under any contract
shall be credited against the fee payable hereunder. Not-

withstanding the provisions of subsections {2)(b) and (2)
{(d), the revenue derived from the filing fee must be suf-

. ficient to enable the department, the department of health,
the board, the board of health, and the agencies listed in
75-20-216{4) to carry out their responsibilities under this
chapter. The department will retain the authority to amend
a contract, upon good cause shown, to require additional
iayments for necessary expenses up tc the limits set forth

n subsections {1) {a} and (1) (d) above upon 30 days' notice.”
Renumber: subseguent subsection

17. Page 11, line 9.
Following: "If"
Strike: "an agreement®
Insert: ™a contract*
Following: “"entered”
Strike: “"but®

i8. Page 11, lines 10 and 11.

Follawing: 1line 9

Strike: T"desires to” on line 10

Insert: “"must

Pollowing: "instsllimentg’ on line 12

Strike: remalnder of line l¢ through “"fes® on line il
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19. Page 12, lines 13 through 1l¢.
Following: “<e}:" on line 13
Strike: remainder of line 13 through "proceedings® on line 16

20. Page 12, line 20.

Following: "department®

Insert: “and department of health®
21. Page 13, line 2.

Following: “department”

Insert: "and Jdepartment of health”
22. Page 13, lines 5§ through 11l.

Strike: subsection (2) in its entirety
Renumber: subsequent subsections

23. Page 13, line 16.
Following: 1line 15
Strike: “the"

Insert: “applicable"

24, Page 13, line 16.

Pollowing: “75-20-503"

Insert: "and the departmsnt of health shall commence a study
to enable it or the board of healtb to issue a decision,
opinion, order, certification, or permit as provided in sub-
section (3}*"

'28. Page 13, line 1i7.

Pollowing: * artment”

Insert: "and separtment of bealth”
Pollowing: “extent" .

8trike: "it considers®
Insert: "they consides™

26. Page 13.

Following: 1line 19

Insert: "{3) The department of health shall within one year
following the date of acceptance of an application, and the
board of health, if applicable, within an additiocnal six
months, shall issue any decision, cpinlen, cov?zr cartifica-
tion or permit required by state or federal air and water
quality laws ané this chapter. 7The dzpartmoant cf health
and the board of health shall consider air and water quality
impacts and compliance with air and water guality standards
and implementation plans for the primary and reasonable
alteriiate locations in their decision, opinion, order,
certification, or permit. The decision, opinion, order,
certification, or permit, with or without conditions, is
conclusive on all matters of air and water quality impacts
under the federal and state air and water quality statates
that the department of health and board of health administer,
and for the purposes of this chapter as specified in
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75-20-503{3) and (4) where applicable; the board.of health 18 Page 18

satisfies the review requiremﬁnts by those azeqc*es atd Foilowigq; iine 10

shall be acceptable in lieu of an environmental impact state- )

ment under tns Montana Environmental Policy Act. A copy of Insert: *(6) The hearing examiner shall allow discovery which

the decision, opinion, order, certification, or permit and the

shall be completed before the commencement of the hearing,
environmental impact statement, if any, by the department

upon good cause shown and under such other conditions as the

hearing examiner shall prescribe."
of health or board of health shall be served upon the depart- S
ment and the bcard and shall be utilized as part of their Renumber: subsequent subsections
final site selection process. A decision by the department 36 Page 18
of health cor board of health is subject to appellate review : .

Pollowing: 1line 15

pursuant to the air and water quality statutes administered
Ly the department of health and board of health.™
Renumber: subseguent subsections

27. Page 13, line 20.
Following: "within®
Strike: "2 years®
Insert: ™18 months®

28. Page 14, lines 1l and l2.
Following: "of"” on line 11
Strike: "health and eanvironmental sciences,®

29, Page 15, lines 9 and 10.
Following: “"({2)"

Strike: “If the"
Insert: "The®

Following: "department” on line 9
Strike: remainder of line 9 through "it" on line 10

30. Page 15, line 19,

Following: “hearing.”

Strike: "The
Insert: *In such a conjunctive hearing the®

31. Page 15, line 25 through line 1 on page 17.
Strike: Section 10 in its entirety
Renumber: subseqguent sections

32. Page 17, lines 8 and 9.
Following: "or employee of" on line 8

Strike: "a dUly authorized state air and water guality agency”
Insert: "the department of health or board of hcalth”

33. Page 17, lines 12 and 13.

Following: "a™ on line 12

Strike: “duly authorized state air and water guality agency
permit hearing 1s required”

Insert: 'conjunctive hearing is held”

34. Page 17, line 14,
Following: 1line 13
Strike: “"agency" -
Ingert: "board of health

Insert: "(8) All proceedings under this chapter are governed
by the procedures set forth in this chapter and by rules
adopted by the board. No other rules of procedure or evi-’
dence shall apply except that the contested case procedures
of the Montana Administrative Procedure Act shall apply if
not in conflict with the procedures set forth in this chap-
ter."

37. Page 18, lines 16 through 24.

Strike: subsection (7) in its entirety

Inseart: “{9) The hearing examiner shall adopt rules designed
to exclude repetitive, redundant, or irrelevant testimony
and shall adopt other rules of evidence to expedite and in-
sure an orderly proceeding.

(10} The hearing examiner shall issue a prehearing order
specifying the issues of fact and of law, identifying the
witnesses of the active parties, naming the public witnesses
and other interested parties who have submitted written
testimony in lieu of appearance, outlining the order in
which the hearing shall proceed, setting forth those sec-
tion 75-20-301 criteria as to which no issue of fact or law
has been raised which are to be conclusively presumed and
are not subject to further proof except for good cause
shown, and any other special rules to expedite the hearing
vhich the hearing examiner shall adopt with the approval of
the board.” -

Renumber: subsequent subsections

i8. Page 19, liine 2.
Following: 1line 1
Strike: "9%0°

Insert: "60*

39. Page 19, line 3.
Following: 1line 2

B8trike: “the duly authorized state air and water quality agency,

if necessa w
Insert: “in tﬁe case of a conjunctive hearing, within %0 days
to the board and the board of health®

40. Page 19, line 11,
Pollowing: “"exceed"
Strike: "12"

Insert: "
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41. Page 19.
Following: 1line 12 53, Page 39, line 18.
Insert: "{13) The board or hearing examiner may waive all or Pollowing: “court”
a portion of the procedures set forth in subsections 2 Strike: “"may"
through 10 of this section to expedite the hearing for Insert: “must”
facility defined in subsections (3} (b) and (3) {¢c) of
75-20-104." 54. Page 39, line 2}.
Following: “board” e
42. Page 19, line 16. Insert: "; except that the cost of the bond is not chargeable
Following: “waiver® to the applicant §» part of the fee"

Strike: "-~- attorney general®

43. Page 19, line 25.

Pollowing: “organisation®

Insert: “"interested in and affected by the application and
which is"

44. Page 20, lines 7 and §.

Pollowing: “person® on line 7 .
Strike: remainder of line 7 through “proceeding” on line §
Insert: “affected by the application”

45. Page 20,
Strike: 1lines 9 and 10 in their entirety

46, Page 20, lines 19 through 28%.
Strike: subgections (4) and (5) in their entirety

47. Page 21.
Strike: 1lines 12 through 17 in their entirety

48. Page 23, lines 14 through 20.

Pollowing: "{h)® on line 14

Strike: remainder of line 14 through line 20

Ingert: "that the department of health or board of health
have issued a dacision, opinion, order, certification or
pernit as required by 75-20-216(4).*

49. Page 24, iih;s 11 through 24.
Strike: subsection (5) in its entirety

50. Page 26, lines 21 and 22.
Following: "authority® on line 21
Strike: remainder of line 21 through "provided,” on line 22

51. Page 27, line 3.
following: “"and”

Strike: “"state air and water gquality agencies"

Insert: "“Jdepartment of health, and the board of health®
52. Page 36, line 16 through line 22 on page 38.
Strike: section 23 in its entirety



Page 5
March 22, 1979
House Bill No. 883

75-20-503(3) and (4) where applicable; the board.of health
satisfies the review requirements by those agencies and
shall be acceptable in lieu of an environmental impact state-
ment under tne Montana Environmental Policy Act. A copy of
the decision, opinion, order, certification, or permit and the
environmental impact statement, if any, by the department
of health or board of health shall be served upon the depart-
ment and the bcard and shall be utilized as part of their
final site selection process. A decision by the department
of health or board of health is subject to appcllateAxeview
pursuant to the air and water quality statutes administered
Ly the department of health and board of health.”

Renumber: subsequent subsections

27. Page 13, line 20.
Following: "within”®
Strike: "2 years"
Insert: "“18 months”

28. Page 14, lines 11 and 1l2.
Following: "of" on line 11
Strike: "health and environmental sciences,®

29. Page 15, lines 9 and 10.
Following: "(2)"

Strike: "If the”
Insert: “The®

Following: "department”™ on line 9
Strike: remainder of line 9 through "it" on line 10

30. Page 15, line 19.

Following: hearing."
"The

Strike: )
Insert: “In such a conjunctive hearing the®

31. Page 15, line 25 through line 1 on page 17.
Strike: Section 10 in its entirety
Renumber: subsequent sections

32. Page 17, lines 8 and 9.

Follewing: "or employee of" on line 8

Strike: "a duly authorized state air and water quality agency”
Insert: "the department of health or board of hcalth®

33. Page 17, lines 12 and 13.

Following: "a" on line 12

Strike: “duly authorized state air and water guality agency
permit hearing is required”

Insert: '"conjunctive hearing is held”

34. Page 17, line 14.
Following: 1line 13
Strike: “agency" -
Insert: “bcard of health"
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3%. Page 18.

Following: 1line 10

Insert: "(6) The hearing examiner shall allow discovery which
shall be completed before the commencement of the hearing,
vpon good cause shown and under such other conditions as the
hearing examiner shall prescribe." .

Renumber: subsequent subsections

36. Page 1l8.

Pollowing: 1line 15

Insert: " (8) All proceedings under this chapter are governsd
by the procedures set forth in this chapter and by rules
adopted by the board. HNo other rules of procedure or evi-’
dence shall apply except that the contested case procedures
of the Montana Administrative Procedure Act shall apply if
not in conflict with the procedures set forth in this chap-
ter."

37. Page 18, lines 16 through 24.

Strike: subsection (7} in its entirety

Insert: "(9) The hearing examiner shall adopt rules designed
to exclude repetitive, redundant, or irrelevant testimony
and shall adopt other rules of evidence to expedite and in-
sure an orderly proceeding.

{(10) The hearing examiner shall issue a prehearing order
specifying the issues of fact and of law, identifying the
witnesses of the active parties, naming the public witnesses
and other interested parties who have submitted written
testimony in lieu of appearance, outlining the order in
which the hearing shall proceed, setting forth those sec-
tion 75-20-301 criteria as to which no issue of fact or law
has been raised which are tc be conclusively presumed and
are not sublect to further proof except for good cause
shown, and any other special rules to expedite the hearing
which the hearing examiner shall adopt with the approval of
the board.”

Renumber: subsequent subsections

38. Page 19, line 2.
Following: 1line 1
Strxike: "90"

Insert: "“60"

39. Page 19, line 3.

Pollowing: 1line 2

Strike: “the duly authorized state air and water quality agen
M.____Eg;_e_sxke

Insert: nt case of a conjunctive hearing, within 90 days
to the board and the board of health"

40. Page 19, line 11.
Pollowing: "exceed®
Strike: "12"

Insert: “9%
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41. Page 19,

Following: line 12 53. Page 39, lina 18.
Insert: "(13) The board or hearing examiner may waive all or Pollowing: “court"

a portion of the procedures set forth in subsections 2 Strike: "may”

through 10 of this section to expedite the hearing for Insert: “must”

facility defined in subsections {3} (b) and (3) (¢} of

75-20-104." 54. Page 39, line 21.

Following: “board”* ° T

42. Page 19, line 16. Insert: "; except that the cost of the bond is not chargeable
Pollowing: “"waiver"” to the applicant és part of the fee”

Strike: ™-- attorney general®

43. Page 19, line 25,

Following: “organization®

Insert: “interested in and affected by the application and
which is"

44. Page 20, lines 7 and 8.

Pollowing: “person” on line 7 .
Strike: remainder of line 7 through "proceeding® on line #
Insert: "affected by the application”

45. Page 20.
Btrike: lIines 9 and 10 in their entirety

46, Page 20, lines 19 through 25.
Strike: subsections (4) and (S) in their entirety

47. Page 21.
Strike: 1lines 12 through 17 in their entirety

48. Page 23, lines 14 through 20.

Pollowing: "(h}” on line 14

Strike: remainder of line 14 through line 20

Insert: “"that the department of health or board of health
have issued a decislon, opinion, order, certification or
pernit as required by 75-20-216{4)."

49. Page 24, lines 11 through 24.
8Strike: subsection (5) in its entirety

50. Page 26, lines 21 and 22,
Following: “authority®” on line 21
Strike: remainder of line 21 through "provided,” on line 22

51. Page 27, line 8.
Pollowing: “and"®

Strike: ™state air and water ality agencies”

Insert: “"department of health, and the board of health®
52. Page 36, line 16 through line 22 on page 38.
Strike: section 23 in its entirety



March 24, 1979
SENATE COMMIT'NEE Ol THE WIOLE

That Housoe Bill No. 883, third recading bill, be amended as follows :

1. That Amendment No. 26 read as follows:

26. Page 13.

Following: line 19

Inscrt: " (3) The departwent o!f hcalth shall within one year following
the date of acceptance of an application, and the board of health,
if applicable, within an additional six months, shall issue any
decision, opinion, order, certification or permit required by state
or federal air and water quality laws and this chapter. The department
of health and the board of health shall consider air and water
quality impacts and compliance with air and water quality standards
and implementation plans for the primary and reasonable alternate
locations in their decision, opinion, order, certification, or permit.
The decision, opinion, order, certification, or permit, with or with-
out conditions, 1s conclusive on all matters of air and water quality
impacts under the federal and state air and water quality statutes
that the department of health and board of health administer, and
for the purposes of this chapter as specified in 75-20-503(3) and
(4) where applicable; the decision, opinion, order, certification
or permit cf the department of health or the board of health satisfies
the review requirements by those agencies and shall be acceptable in
licu of an environmental impact statement under the Montana Environ-
mental Policy Act. A copy of the decision, opinion, order, certifica-
tion, or permit and the environmental impact statement, if any, by the
department of health or board of health shall be served upon the
department and the board and shall be utilized as part of their final
site selection process. A decision by the department of health or
board of health 1s subject to appellate review pursuant to the air
and water quality statutes administer~d by the department of health
and poard of health."

Renumber:  subsequent subsections




